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5703. So that the summons would have to be registered

in the Register of Inhibitions and Adjudications, and would
that be irrespective of whether the rights were claimed

in the action of divorce or not?—It would be in the option

of the pursuer in the action of divorce to say whether or
not he or she was going to vindicate any legal rights

which he or she might have.

5704. But you could raise an action of divorce with

nothing in it but the usual conclusions for divorce and
then subsequently you might raise your summons for

ascertainment of legal rights?—Yes, my Lord.

5705. As I understand it, what you are referring to as

the summons that should be registered in the register

would be the summons of divorce?—Yes, my Lord, the

summons of divorce.

5706. Would you turn now to paragraph 16? You wish
a decree of court, whereby the death of a person is

presumed, to be effective for all purposes. Do I under-
stand you to mean this : that if a wife brings an action

of dissolution of marriage under the presumption of death
provision that should operate also as decree under the

Presumption of Life Limitation Act, 1891?—Not operate,

my Lord, using that word in its strict sense. The object

of this proposal is to eliminate one unnecessary enquiry
into the same set of facts. What one visualises here is

that if there 'has been a decree granted under the Divorce
Act, anyone who is entitled to succeed to property and
who might otherwise have to take proceedings under the

Presumption off 'Life Limitation Act, on production of the

decree, proceeding, as it would, on a finding that the

disappeared person was presumed to lhave died, should
be entitled to have that decree accepted as proof of the
presumption of death for the purposes of ,the Act of 1891.

5707. And vice versa?—And vice versa. In other words,
all that is eliminated by this suggestion is the double
enquiry into the same facts at the instance of the same
person or of different persons.

5708. But you would technically have two separate

processes?—That is so, and you would have two separate

decrees.

5709. You would have two separate decrees because

of course the machinery is radically different in the two
cases?—That is so, my Lord.

5710. And different results follow?—Yes.

5711. Different dates of death are established. In the

case of a dissolution of marriage no enquiry is made into

the date of death
;
if the person has been absent for seven

years or longer then the marriage is dissolved.—That is so.

5712. But nobody says it is dissolved at such and such

date. In fact it is dissolved at the date of decree, or it

may be possibly at the end of seven years.—Yes.

5713. But, under the Presumption of Life Limitation

Act, you have got to fix a certain date for the presumed

death.—That is so.

5714. Therefore all these distinctions have got to be

kept in mind, and so you are only really using one process

as evidence of essential facts leading to the presumption

of death in the other process?—That is correct.

5715. Do you wish to say anything about the list of

suggestions which appear in the Appendix to the memo-
randum?—I do not think so, except possibly in relation

to proposition 11. I should say that the enforcement of

decrees of aliment is an obligation, at present imposed

on the legal profession, which the profession, from a

purely selfish point of view, would be very happy to be

rid of. The difficulties in enforcing decrees of this kind

are not legal but practical, and would not be solved by
the placing of the obligation upon the court issuing the

decree.

5716. (Mr. Justice Pearce): Mr. Lyons, I want to ask

you about cruelty and desertion, by putting them both

together and suggesting to you a possible scheme as being

logical, convenient and workable, and I want your

criticism of it. First, you have a remedy for cruelty.

That is, of Course, a subjective test in the sense that it

is, “ Is this conduct by this man to this woman cruelty?
”

But it is also, in one sense, an objective test, namely,
“ Can the court reasonably regard this as cruelty, what-

ever the personalities concerned?” In that respect your
laiw .and the English law are approximately the same?

—

That is so.

5717. Then there is what I might call intolerable con-

duct—as a shortening of your formula, which is obviously

a good formula, although I do not say that it is necessarily

the best that one could find. The disadvantage of

including that type of conduct within the ground of

cruelty is that it may not in fact be cruelty. Cruel conduct

is always intolerable in some sense, but intolerable con-

duct is not necessarily always cruel. Supposing one were
to deal with intolerable conduct in this way. One might

say that no woman could reasonably be expected to con-

tinue the matrimonial life under such conditions, and that

therefore she must leave. In that case, the home has been

broken up by the husband just as surely as if he had
physically ejected her. One might call that desertion

because the husband, by his conduct, has broken up the

home against the will of the wife, and therefore that

conduct, for which you are seeking a suitable remedy,

could be treated as desertion. The only difference between

that scheme and your scheme is that the wife will have
to wait three years for her decree, if the intolerable con-

duct is not such as to amount to actual cruelty. That

has this advantage possibly, that being a case of intoler-

able but not cruel conduct, it is possible that there may
be room for amelioration and that consequently the three

years may not end in divorce for desertion but may end

in reconciliation. The question of whether this type of

conduct should be regarded as ground for refusal to

adhere can then really disappear. It could not be said,

that such conduct would not justify a refusal to adhere

if in fact it had caused that spouse to leave the home?
Do you follow?—I follow.

5718. If it did, then one might, as Lord Keith has said,

have a situation in which a spouse had an excuse for

leaving but not a sufficient excuse to entitle her to say

“He has deserted me”, with the result that neither party

can get a divorce. Take it that the question was—'was

the conduct so unreasonable that it drove the spouse to

leave?—in that case the spouse in question is either

deserting when she leaves the home, or else she has been

deserted. So, wherever there is a break-up, unless it is

by agreement, someone has a cause of action in desertion.

Do you feel that that is a convenient scheme for dealing

with that aspect of matrimonial life? Do you not think

that it is rather better than either treating “ intolerable

conduct ” as cruelty when it really is not, so as to bring

it under the heading of cruelty, or having “ intolerable

conduct” in itself as a new ground for divorce?—If we
look to the law of Scotland as it stands at the moment,
my Lord, that would not be a workable proposition,

given the need to aver willingness to adhere throughout

the triennium.

5719. I am putting forward a possible scheme, not con-

sidering whether it would fit in with the existing law,

because I know it would entail alterations. But taken

as a scheme, do you think that is a convenient and work-
able scheme for dealing with troubles of this sort?

—

As I see it, yes, my Lord, that is, without willingness to

adhere being required, as it is in the law of Scotland

at present.

5720. I am assuming that there would be no requirement
as to willingness to adhere. When the woman has been
turned out of the home by the husband’s intolerable con-

duct, it lies on the husband to make reasonable approaches

to get her back, and to give reasonable assurance that

the intolerable conduct will cease. When she is so

approached, then if it is a reasonable approach which
she ought to accept, and she refuses, then at that moment
she becomes the deserting party. That is the system

operating in England and it is, I suggest, a convenient

and workable scheme. The effect is that where a marriage

has broken up, unless it is by the consent of both parties,

one party is always responsible for the break-up, and that

party is held to be in desertion.—That is so. The only
other observation I would make is that I cannot quite at

the moment tie down in my own mind the effect of

that formula on the present requirement of the law of

Scotland that the cruel conduct, which is complained
against in an action based on cruelty, must be existent

Printed image digitised by the University of Southampton Library Digitisation Unit



ROYAL COMMISSION ON MARRIAGE AND DIVORCE

MINUTES OF EVIDENCE

TAKEN BEFORE THE

ROYAL COMMISSION

ON
MARRIAGE AND DIVORCE

ELEVENTH DAY

Thursday, 12th June, 1952

WITNESSES

“rlSn^oTt!
L
To,

P
C.B.e:;mU LL.B.', Magistrate- Association.

Mrs. I. M. H. MacAdam, M.B., J.P J

Mr. H. W. Bird "lrepresenting the National Association of

Miss J. E. R. Kennedy r Probation Officers.

Mr. Frank Dawtry J

LONDON: HER MAJESTY’S STATIONERY OFFICE

1953

THREE SHILLINGS NET

Printed image digitised by the University of Southampton Library Digitisation Unit



Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE TAKEN BEFORE

THE ROYAL COMMISSION ON MARRIAGE
AND DIVORCE

ELEVENTH DAY
Thursday, 12th June, 1952

PRESENT

The Rt. Hon. Lord Morton of Henryton, M.C. (Chairman)

Mrs. Margaret Allen

Dr. May Baird, B.Sc., M.B., Ch.B.

Mr. R. Beloe, M.A.

Mrs. E. M. Brace

Lady Bragg
Sir Walter Russell Brain, D.M., P.R.C.P.

Mr. G. C. P. Brown, M.A.

Sir Frederick Burrows, G.C.S.I., G.C.I.E.

Mr. H. L. O. Flecker, C.B.E., M.A.

Mrs. K. W. Jones-Roberts, O.B.E.

The Honourable Lord Keith

Mr. F. G. Lawrence, Q.C.

Mr. D. Mace
Mr. H. H. Maddocks, M.C.

The Honourable Mr. Justice Pearce

The Viscountess Portal, M.B.E.

Dr. Violet Roberton, C.B.E., LL.D.

Mr. Thomas Young, O.B.E.

Miss M. W. Dennehy, C.B.E. (Secretary)

Mr. A. T. F. Ogilvie (Assistant Secretary)

Mr. D. R. L. Holloway (Assistant Secretary)

PAPER No. 30

MEMORANDUM SUBMITTED BY THE MAGISTRATES’ ASSOCIATION

1. The Magistrates’ Association. The Magistrates* Asso-

:iation represents some 8,500 individual magistrates and

[20 'benches who have joined as corporate members. It

vas founded in 1920, when Lord Haldane, the then Lord

Chancellor, was good enough to accept the presidency,

md since his death in 1926 successive Lord Chancellors

rave always followed the same practice.

2. The Association exists to assist magistrates in the

responsible and difficult work which they have undertaken,

and in particular :

—

(a) To collect and publish periodically, by means of

a bulletin known as The Magistrate, and in other ways,

information upon any aspects of the work of magis-

trates ;
and to give information and .advice .to individual

magistrates

;

Ch) to promote uniformity of practice and ffie best

methods of preventing crime, and of treating offenders

with a view to their reform ;

(c) to consider new legislation and proposed amend-

ments of the law and any developments likely to affect

the work of magistrates and to take action thereon

;

(d) to promote such legislation as appears to be

necessary in the light of magisterial experience

,

(e) to promote conferences of magistrates upon ques-

tions of principle and practice in dealing with offences

and offender*

;

(f) to confer with similar associations of magistrates

in the Commonwealth and Colonies

:

(g) to co-operate with other associations and societies

in work of common interest.

3. The Association is governed by a Council consisting

of representatives of individual members and of benches.

The Council is assisted by a number of committees dealing

with various aspects o£ magisterial work such as juveiiile

courts, treatment ol offenders, mental health, legislation,

licensing and other matters.

4. Summary of recommendations. We submit the fol-

lowing propositions and recommendations:—
I. Matrimonial conciliation

(a) That the present system in magistrates’ courts

of attempting to reconcile die differences between

the parties through the probation officer works satis-

factorily and should be continued.

(b) We think the attempt to reconcile the parties

should be made at the earliest possible moment.
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(c) Although we consider every effort should be

made to reconcile the parties and that they should be

urged to accept the help of the probation officer, _we

do not approve of any attempt to force conciliation

upon unwilling parties.

(d) We think it desirable that the offer to attempt

to reconcile the differences between the parties should

be made in such a way that neither party can feel

they are being denied the right to have their case

heard by the magistrates. (Paragraphs 21-28.)

II. Arrangement of sittings. The court lists should

be so arranged that the parties to proceedings before

the magistrates can know with greater certainty when a

case may be called on. (Paragraphs 33-35.)

ITT. Constitution of the court. That in no circum-

stances should a single magistrate sit to hear and

determine domestic cases. (Paragraph 38.)

IV. Enforcement of orders

(a) That rules of procedure for the enforcement

of orders should be enacted. That clear authority

should be given for the making of a suspended order

of committal and that the .procedure to be followed

with regard to putting such commital orders into

execution should also be clearly laid down. (Para-

graphs 45-47.)

(b) We do not consider the proposals for recovering

arrears of maintenance orders from wages to be

effective. (Paragraph 48.)

V. Custody of children

(a) The procedure on an application for custody of

children should more effectively secure that the court

will direct its attention to the interests of the child,

particularly with a view to securing that the issue as

to custody should not be confused with the other

Issues before the court, and that the interests of the

child are adequately considered as an issue separate

from other issues before the court and even on a

separate occasion. (Paragraphs 49-51.)

(b) That where an application for the custody of

children is made to the court, the court should have

.power to appoint a guardian ad litem with authority

to enquire into the home surroundings and all other

circumstances relating to the child which would assist

the justices in coming to a proper decision. (Para-

graph 52.)
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VI. Adopted children. That provision should be made

whereby the adopted child of one of the spouses should

.be regarded as a “ child of the marriage ” for the pur-

poses of any order for custody and maintenance. (Para-

graph 53.)

VII. Non-enforceability during residence. That Sec-

tion 1 (4) of the Summary Jurisdiction (Separation and

Maintenance) Act, 1925, should 'be repealed. (Paragraph

57.)

VIII. Appeals. That if any right of appeal on the

facts is allowed in addition to the existing right of

appeal to the Divisional Court, such additional right of

appeal should be to a court constituted of not less than

three persons. (Paragraphs 58-60.)

IX. Collecting officer. That where, under the provi-

sions of the Emergency Laws (Miscellaneous Provisions)

Act, 1947, Section 2 and Second Schedule, an order is

being enforced in some court other than the court which

made the order, the payment of all moneys payable

under the order should 'be made payable through the

collecting officer of the court which is for the time

being enforcing the order. (Paragraphs 61-63.)

X. Bigamy. That all marriages and divorces should

be endorsed on the entry of the birth at Somerset

House, and that these should <be entered on certificates

and should be produced to the clergy or registrar at

the marriage ceremony. (Paragraph 64.)

XI. Clarification and consolidation. That the law

relating to matrimonial matters should be clarified and

consolidated. (Paragraph 65.)

5. Introduction. In this memorandum we have directed

our attention only to those matters within the terms of

reference of the Royal Commission which may be said

to come within the jurisdiction of magistrates’ courts and

matters on which we feel justified in expressing an opinion

from the experience we have gained as magistrates.

6. We think we can best help the Commission by so

restricting our evidence. We would, however, say that

this limitation is not due to any failure to appreciate the

gravity of the problems arising from divorce and other

matrimonial causes before the Divorce Division of the

High Court, or a failure to appreciate the seriousness of

a dissolution of a marriage. Nor is it by reason of the

fact that magistrates, in their private capacity, have no
views to express on such problems. The conclusions and

opinions we have formed and express in this memorandum
are 'based on the considerable experience of matrimonial

cases heard by magistrates sitting in domestic courts.

7. The jurisdiction of justices in relation to domestic

proceedings, to use the expression adopted in the Sum-
mary Procedure (Domestic Proceedings) Act, 1937, is two-

fold and is set out precisely in the Schedule to that Act.

This jurisdiction comprises :
—

(n) Applications for separation and maintenance

orders and for custody of children, which are dependent

mainly for their statutory authority on the Summary
Jurisdiction (Married Women) Act, 1895, which is the

principal Act, Section 5 of the Licensing Act, 1902, the

Married Women (Maintenance) Act, 1920, the Summary
Jurisdiction (Separation and Maintenance) Act, 1925,

the Matrimonial Causes Act, 1937, and the Married

Women (Maintenance) Act, 1949. The Act of 1895,

Section 5 of the Act of 1902, the Acts of 1920, 1925

and 1949 are together cited as the Summary Jurisdiction

(Separation and (Maintenance) Acts. 1895 to 1949.

(b) Applications for the custody of infants and for

the right of access thereto and for their maintenance.

These applications are dependent for statutory authority

on the Guardianship of Infants Acts, 1886 and 1925.

and the Guardianship and Maintenance of Infants Act,

1951.

8. At the present time there are over 1,000 magistrates’

courts sitting in England and Wales and distributed

throughout the country. Each county, with the exception

of Rutland, is divided into a number of petty sessional

divisions, with one or more court houses to each division.

In addition a certain number of boroughs have their own
separate courts. In some of the more remote rural areas

courts are held at intervals of a week or possibly less

frequently, although in such places more frequent sittings

can be arranged at short notice where necessary on grounds

of urgency. In the larger cities, towns and more populated

petty sessional divisions, courts are held daily. In such

places a separate court dealing solely with domestic cases

is held at least once every week.

9. The Criminal Statistics for 1950, published by the

Home Office (Table XII, page 71), show that in that year

36,454 applications were made to magistrates for orders

under the Acts mentioned in paragraph 7. These com-

prise 28,557 applications for imaintenance orders, 945

applications for separation orders and 6,952 applications

under the Guardianship of Infants Acts.

10. One of the advantages of proceedings in magistrates’

courts is their simplicity. An application is made to a

magistrate for a summons. The application is technically

described as a “complaint” and is frequently made in

writing. If in writing, the complaint is completed by the

use of a printed form provided by the clerk to the justices.

There are no pleadings. Where adultery is alleged par-

ticulars must be given. If the magistrate hearing the com-

plaint decides to issue his summons the case will normally

be heard within about fourteen days.

11. Apart from the speed with which action can be

taken, the fees payable upon the application are small,

amounting to only 3s. 6d. If the wife succeeds in her

application and obtains an order she will recover that fee

and the total amount payable by the husband upon the

order, apart from solicitor’s costs, is 8s. 6d.

12. As will be seen from the figures quoted in para-

graph 9 above the majority of the applications made are

for maintenance orders. The difference between a main-

tenance order and a separation order is that the former

is an order solely for maintenance (possibly with the

inclusion of an order for the custody of children), whereas

a separation order provides in addition that the parties

need no longer cohabit. The difference is in fact not great,

but the maintenance order may more easily be discharged.

Both orders can be set aside by the magistrates and neither

order prevents the parties, of their own volition, resuming

cohabitation ;
thus the separation of the parties is neither

final nor irrevocable.

13. Of the orders made by justices a considerable pro-

portion become of no effect by reason of the parties resum-

ing cohabitation of their own volition. This is especially

so in relation to orders made on the ground of desertion

or wilful neglect to maintain. One of the advantages of

the three years’ rule under the Matrimonial Causes Act is

that where the parties have obtained a magistrates’ order,

during the period of three years they have the opportunity

of reconsidering the matter, and in our experience this

frequently happens.

14. The maximum orders that magistrates are permitted

to make in matrimonial cases in favour of a wife are f

5

a week for a wife and an additional 30s. in respect of each

child. By reason of the fact that in the homes of the

lower income group the husbands are normally the wage-

earners, wives are ordinarily the applicants for orders.

(In fact very few orders are made on the application of

husbands.) The wives are seeking a share of their hus-

bands’ wages, though if a wife should be earning wages

also, that fact will be taken into account in assessing the

amount of order made. Our experience as magistrates

is, therefore, confined mainly to the lower income groups.

15. One of the difficulties we frequently find when
fixing the amount of the order is that the husband’s income
is insufficient to support two homes, whereas by virtue

of the separation of the parties they are in fact occupying
two homes. The husband’s income is rarely adequate

to meet this demand. An order which would be adequate

for the wife would not leave the husband sufficient money
on which to live. Our experience is that the effect of a

heavy order which leaves the husband with inadequate
means is that he will wilfully refuse to pay anything or

will give up his job and take less remunerative employ-
ment.

16. A magistrate sitting in a domestic court necessarily

learns much of the difficulties and problems besetting

marital relations, and he sees in the juvenile court and

in his criminal jurisdiction the serious results, not only of

the disruption of marriages 'but of hasty marriages, of

the lack of sound family relations and the absence of

parental affection on young children.

17. The law administered by magistrates in their domes-

tic courts is similar to that enforced in the Divorce

Division, the main difference being that the Divorce
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Division has the additional power of dissolving the mar-

riage. Apart from separation orders, which have a some-

what similar legal implication to a decree of judicial

separation, the orders made by magistrates are for main-

tenance, custody of children and, since the passing of the

Married Women (Maintenance) Act, 1949, provision for

access to those children by the husband or wife, as the

case may 'be. But the issues are the same and the

standard of proof the same in adultery cases, cruelty and

desertion. The comparison is now even closer as by virtue

of the Matrimonial Causes Act, 1950, a petition can now

be presented for maintenance on the ground of wilful

neglect to maintain, which has 'been a ground for an order

before magistrates since 1895. Thus the grounds upon

which petitions for divorce are presented, namely, adultery,

cruelty, desertion, etc., are, with some differences, the

same as the grounds upon which applications are made

to the magistrates for maintenance and separation orders.

18. Furthermore, the defences .available on any applica-

tion for an order made in a magistrates’ court are, in all

respects, similar to the defences available on a petition

in the Divorce Court. Magistrates have to deal with

similar problems of condonation, connivance and conduct

conducing and the same problems of reasonable cause for

desertion, as in the High Court.

19. The responsibility resting on magistrates is, there-

fore, very great and we think they may justifiably claim

they have borne that responsibility with discretion and

wisdom and have discharged their duties to the reasonable

satisfaction of all.

20. One further feature of the domestic proceedings

before magistrates emphasising the importance of such

proceedings is, we think, worthy of note. That is the con-

sideration of the welfare of the children of the marriage,

which includes adopted and legitimated children. We
propose to say more in relation to children later. Our

experience suggests that the broken home .and the state

of affairs which eventually leads to the broken home are

major causes of delinquency. Unsettlement and instability

in a child’s environment caused by the death of a parent,

separation of the parents, divorce, heavy drinking and

gambling, have a considerable effect on the behaviour of

that child. Children suffering from these disabilities and

(disadvantages are frequently guilty of serious anti-social

conduct. We believe that it would be generally agreed that

the broken home is a pre-disposrag factor towards

delinquency.

21. Matrimonial conciliation. In the Final Report of

the Committee presided over by Lord Justice Denning

(Cmd. 7024) and presented to Parliament m February,

1947, the Committee states (para. 4): “We have through-

out our enquiry had in mind the principle that the

preservation of the marriage tie is of the highest import-

ance in the interests of society. The unity of the

family is so important that, when parties are estranged,

reconciliation should be attempted in every case where

there is a prospect of success ”. In the General Conclu-

sions of that Committee on this question of reconciliation

will be found (para. 28 (i)): “The reconciliation of

estranged parties to marriages is of the utmost importance

to the State as well as to the parties and their chi dren

It is indeed so important that the State itself should do

all it can to assist reconciliation ”. Again, m McTaggart

v. McTaggart (1948) 2 All E.R. at page 756 Lord Justice

Denning, says: “The law favours reconciliation ,
and

later “There is no chance of reconciliation unless the

parties are able to talk with frankness to the probation

officer and with complete confidence that what they say

will not fee disclosed

22. We consider .reconciliation of the parties to a

marriage is, where possible, a matter of public policy, as

the life of the nation depends on the soundness ol its

family life. It is fundamentally important that it should

be preserved.

23 Magistrates’ courts have available for purposes of

reconciliation the services of probation officers most ol

whom are well equipped by training and experience to

deal with the problems that arise. We consider that the

present system whereby the parties are referred to a pro-

bation officer with a view to reconciliation works satis-

factorily. We would not wish to alter that system
_

at

the present time and are of opinion that the probation

officers should continue to perform these duties.

16903

24. In some courts it is now the practice to have a

probation officer present when the magistrate sits, to

receive applications for summonses, so that before any

summons is issued the applicant is given the opportunity

of discussing the matter with the probation officer and

encouraged to do so. This practice appears to be sup-

ported by the observations of the Denning Committee

already mentioned when it says (para. 22 (i)) :
“ The

prospects of reconciliation are much more favourable

in the early stages of marital disharmony than in the later

stages ”.

25. Probation officers are frequently consulted by one

of the parties at the outset of trouble. We think that

husbands and wives should always feel they can go to

the probation officer in this way. In any event we wish

to emphasise the vital importance of the earliest possible

effort being made to reconcile the parties by whatever

agency may be available.

26 We are assuming that the National Association of

Probation Officers will submit a memorandum of evi-

dence and will explain in detail the work probation

officers do in this connection. For this reason we do

not propose at this stage to deal in detail with the work

carried out by them.

27. In a considerable number of cases it is apparent

that the cause of the trouble between the parties is

trivial. There is too often a readiness to seek the inter-

vention of the court without any serious reflection on

the step which is being taken. These cases seem to

emphasise the need for developing a livelier appreciation

of the implications and burdens of married life and for

the earliest effort to bring the parties together before their

estrangement develops and acquires serious differences.

28 Although emphasising the need for conciliation we

desire to say that in no circumstances would we approve

of forcing conciliation upon unwilling parties and we

think it desirable that the offer to conciliate should be

made in such a way that neither party can feel they

are being denied the right to have their case heard by

the magistrates.

29. Jurisdiction and procedure. The Report of the

previous Royal Commission made in 1912 contained some

criticisms of the exercise by magistrates of their juris-

diction under the Summary Jurisdiction (Separation and

Maintenance) Acts and recommended that their powers

should be restricted. Since that time, on the contrary, -the

jurisdiction of magistrates has in fact been steadily and

repeatedly extended. The magistrates’ court is now to

a lesser degree regarded as a police court dealing primar-

ily with criminal offences. The civil jurisdiction of

justices has greatly increased owing to the growing num-

ber of domestic applications.

30. MUgatiom of adultery. The Matrimonial Causes

Act 1937, empowered magistrates to make orders on the

grounds of adultery. Under Section 6 of the Summary

Jurisdiction (Married Women) Act, 1895, no -order can

be made on the application of a
There

is proved that such woman has committed adultery. There

Is a proviso which is not relevant Thus by virtue of

these Acts allegations of adultery have to be considered

when alleged as a ground for an order, as a ground of

defence to an application which may be made on ^y
available ground and also on applications for the discharge

of existing orders. The difficulty we frequently experi-

ence in dealing with these allegations is that the
>
P«nwn

with whom the party is alleged to have committed adultery

may not be before the court.

31 In the Divorce Division where such allegations are

madi the person with whom the adultery is aneged, if

a male is made a co-respondent and, if a female, is

named ’in the petition or answer as the case may be

The petition is served on the co-respondent who in any

event is a party and is served on the woman named and

she has the right to intervene and become a party to the

proceedings. Both the co-respondent and the woman

named can then contest the allegations.

32 It has been suggested that a procedure on similar

lines' should be provided for in the magistrates courts,

and that such a person should be given a right to appear

to contest the allegation. We think there would be cer-

tain difficulties in applying this procedure to magistrates

courts and do not feel able to make any recommenda-

tion along these lines. If, however, any such procedure

A 2
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were adopted it would be necessary for particulars to be

served on the person with whom the party to the pro-

ceedings is alleged to have committed adultery and tor

that person to be informed of his right to appear to

contest the allegation and of the place and date when

the issue will be tried.

33. The arrangement of sittings. Complaints are some-

times made of the arrangements for hearing matrimonial

cases. The number of domestic proceedings may not be

sufficient to justify setting up a separate domestic court

for the sole purpose of hearing such proceedings. When

this is so domestic proceedings may be taken at the end

of the list, which may have lasted throughout the day.

This avoids the inconvenience of clearing the court at an

early stage of the sitting. We think this is most un-

desirable. It may mean that a woman with several

small children is kept waiting many hours for her case

to be heard ; her husband, too, may lose many hours of

work, although in this respect he may be no worse oft

than other persons brought to the court.

34. In the large cities it is quite inexcusable not to

make special arrangements for domestic courts and we

believe that it is always done. In courts which sit less

frequently and where magistrates have to travel long dis-

tances to attend the court house it is by no means easy

to overcome the problem. A domestic case taken early

in the list may last for several hours and hardship is

then suffered by others.

35. We think courts should so arrange their lists that

the parties should know with greater certainty when a

case may be called on. Solicitors should be encouraged

to co-operate with the court in bringing this about. We
appreciate that the difficulties to be overcome are not

simple of solution, but they are not insuperable.

36. Matrimonial court panels. We have examined a

suggestion made to the Magistrates’ Association that

special panels should be appointed to deal with domestic

proceedings in the same way as a panel of justices is

appointed to the juvenile court panel. It has been urged

upon us that as the needs of the young justify a special

panel of justices so also matrimonial problems require

the attention of justices specially experienced in these

problems. We believe that such a choice of magistrates

would possess many advantages. Under such a scheme

justices would take greater care to see that their colleagues

chosen to sit in the domestic court were specially quali-

fied by experience and training to deal with the many
difficult problems of that court. There should, however,

be no statutory obligation on justices to appoint such

a panel.

37. Justices should in their work gain as wide an ex-

perience as possible of all the duties of a justice, which

specialisation on certain types of cases would greatly

hinder. We are strongly of opinion that each bench

should be allowed, so far as possible, to arrange the

distribution of its work in the manner which appears to

be best to that bench. We would like more benches,

however, to take steps to secure the adequate carrying

out of their matrimonial work.

38. Constitution of the court. We consider the existing

legal provisions by which a single stipendiary or metro-

politan magistrate is empowered to hear and decide

domestic cases alone is most unsatisfactory. We are of

opinion that all domestic proceedings in magistrates’

courts should be brought before a bench of not less than

two justices and preferably three, and constituted to in-

clude so far as practicable both a man and a woman.
Such a proposal should present no difficulties in prac-

tice in as much as there is an adequate number of lay

magistrates available to assist in this work.

39. Adjournment of cases. As in the juvenile court, the

adjournment of cases is more often necessary in domestic

cases than in the ordinary adult court. From time to

time it may appear to the court during the hearing that

the parties should have further time to consider the

possibility of reconciling their differences, and the case

may be adjourned for that purpose. This need for

adjournment is recognised in Section 6 of the Summary
Jurisdiction (Separation and Maintenance) Act, 1925, by
which the court upon an adjournment of a case is autho-

rised to make an interim order until the case is decided.

40. When it becomes necessary to resume the hearing

of the case difficulties in relation to the constitution of

the court may arise. At the adjourned hearing if the

same justices are not present the case must be re-heard.

We think it most undesirable for the parties to have to

repeat evidence which may well have placed a great

emotional strain on them. Furthermore, the value of

the testimony of the witness may be lost by repetition.

Every effort should be made so to arrange the business

of the court that after an adjournment if the case has

to go on it will not necessitate any repetition of the

evidence.

41. Concurrent jurisdiction of the High Court and the

magistrates' courts. The present position in relation to

the concurrent jurisdiction of the High Court and the

magistrates’ courts is unsatisfactory.

(a) Both courts have power to hear applications for

guardianship.

(b) A magistrates’ court can make an order on the

grounds of adultery, desertion or cruelty, and sub-

sequently a petition can be presented for divorce on

similar grounds.

(c) An application may be made to the magistrates’

court to discharge an order on the ground of adultery

which will be or has been the cause of proceedings

in the Divorce Division.

{d) Under Section 6 of the Matrimonial Causes Act,

1937, now re-enacted as Section 7 (2) of the Matri-

monial Causes Act, 1950, on a petition for divorce

the High Court may treat a magistrates’ order as suffi-

cient proof of adultery, desertion or other ground

on which it is granted.

42. Magistrates are frequently left in doubt where a

petition has been presented whether they should proceed

to hear the application or not. .This is particularly so

when an application is made under the Guardianship of

Infants Acts for the custody and maintenance of a child

and a petition for divorce is before the court.

43. We submit that the position should be clarified.

Some of our members are of the opinion that it is better

once the petition has been presented and the High Court

has taken cognisance of the matter that their jurisdiction

should be exclusive on all matters, including the custody

of the children and the question of the maintenance of

the wife and children. They also consider that the grant-

ing of a decree should automatically discharge any magis-

trates’ order for the maintenance of the wife and any

order as to the custody of the children.

44. On the other hand, others contend that the justices’

power to make an interim order for maintenance should

continue right up to the hearing of the petition, and if

the wife is the successful party any existing magistrates'

order should continue and be capable of variation and

enforcement by the justices. Furthermore, they consider

that if the question of maintenance, and custody of and

access to children and their maintenance, is not decided

by the Divorce Court, the wife should have the right at

her option to apply for orders on these matters either

to the Divorce Court or the justices. Magistrates are well

accustomed to dealing with these problems. They have

facilities for enquiring into problems affecting the welfare

of the children and the machinery of their courts is simple,

inexpensive and speedy. In addition, those holding this

opinion would draw attention to the difficulty of enforce-

ment of orders of the Divorce Court, which can involve

much delay and hardship to poor people, and an exten-

sion of this jurisdiction to the magistrates’ courts would
largely obviate these difficulties.

45. Enforcement of orders. Maintenance orders made
by magistrates under the Summary Jurisdiction (Separa-

tion and Maintenance) Acts are enforceable in the same
way as bastardy orders. The Bastardy Laws (Amendment)
Act, 1872, as amended by the Criminal Justice Administra-

tion Act, 1914, enables a magistrate, on proof that the

amount ordered has not been paid, to issue a warrant for

the arrest of the defendant. Although technically no pro-

vision is made for the issue of a summons, in fact it is

now almost a general practice to issue one in the first

instance, to be followed by a warrant if the defendant does

not appear on the summons.

46. In many parts of the country, when the defendant

appears before the justices and they are satisfied that

his failure to pay is culpable or wilful so that they are
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question of the custody of the children (whether that

were done at the time the case is heard or as we think

at a subsequent sitting), would have before it the report

suggested in paragraph 49 made by an independent person

and one who would be greatly experienced in problems

relating to the welfare of children.

53. Adopted children. Where a child is adopted jointly

by husband and wife he is apparently regarded as a chud

of the marriage ” for the purposes of any order, but the

position is different where the child is adopted by one

spouse only. It is not possible to make a specific provision

for the maintenance of such a child, although he can be

taken into consideration in fixing the amount of main-

tenance payable to the wife for her own use. But we
consider this position is unsatisfactory and that provision

should be made for allocating a separate amount to such

a child.

54. Tenancy of the matrimonial home and ownership

of furniture. The Association has considered the suggestion

that the law relating to the ownership of furniture and

chattels should be amended to provide that the magistrates,

when making a separation or maintenance order, could

also make an order as to the ownership of the furniture

and chattels in the matrimonial home. These suggestions

have been urged in Parliament on more than one occasion.

In 1925 during the passage through Parliament of what

is now the Summary Jurisdiction (Separation and Main-

a - -
, . tenance) Act, 1925, a clause was introduced at the Report

consider, however, that such a system would interfere stage and was withdrawn after a debate. At that time the

with the independence of the defendant and that a third Minister having the conduct of the Bill was not prepared

party should not be made the collecting officer for the
to accept the clause because it laid down a new principle

court nor be involved in matters arising between the in ask ing the court to do something with regard to the

court and the defendant. We understand that the trade division of property. Mr. Locker-Lampson, the Under-

strongly opposed to bringing the employer Secretary of State, then said: “You are asking the

empowered to commit him to prison, they make a com-

mittal order but suspend its operation so long as the

defendant pays a stated sum of money each week in

reduction of the arrears. The authority for this pro-

cedure is not wholly free from doubt. We think it is a

most convenient practice and that it should be con-

tinued, but in our opinion there is a need to lay down
clear rules of procedure for the enforcement of these

orders.

47. There are many aspects of the present procedure

which are unsatisfactory. For example, when a court

makes a committal order it must be drawn up and signed

by the magistrates and then it is handed to the clerk.

There is no provision as to who must decide when the

defendant has made default in the terms on which the

order has been suspended, nor can a defendant apply

to the court for relief from committal owing to a change

in his circumstances. In 1921 the Home Office issued

instructions to Chief Constables with regard to the execu-

tion of warrants for arrears and suggested that where the

person to be arrested was suffering from severe illness

so that he was unfit to be taken to prison the matter

should be reported to the justices who issued the warrant.

48. The Association has on a number of occasions con-

sidered the suggestion that arrears of maintenance orders

should be recoverable from wages. We understand that

a system along these lines is in force in Scotland. We

in in this way. We are also of opinion that the handling

of this money might present a considerable temptation to

the small employer.

49. Custody of children. Where there are children of

the marriage the whole question of the separation of the

parties assumes much greater importance and we con-

sider that special efforts should be made to reconcile them.

If reconciliation is not effected then further questions as

to the welfare of the children arise. The probation service

is available to provide reports on the home surroundings

oeuiGLaiy uj. - • —
, . , , «

magistrates' to go entirely outside then: jurisdiction ana

to say what they think ought to belong to the husband

and what ought to belong to the wife ”. At that time it

was also pointed out that the furniture might have been

bought under the hire-purchase system. A soniewhat

similar proposal was made in Parliament in 1951. In our

opinion the suggestions would involve far-reaching changes

of great difficulty and would necessitate special jurisdiction

which magistrates do not at present enjoy.

55. A number of suggestions have been made that upon

S best provision for the child. The ideal would be that

no order for custody should be made until the magistrates
+„„t, a number of children

have received and considered such report.

50. Where an application for custody is joined with an

application for maintenance under the Summary Juris-

diction (Separation and Maintenance) Acts, the order as

to custody will frequently necessarily follow the decision
£ TT/Vt* flVdmnlp wlhPTP

large laiiuiy iiuuam6 --o- , - t ...

problems. The task of the wife with a number of children

to find a new home within her means is impossible. Even

where there are no children it is sometimes true mat the

financial position of the wife is insufficient to enable her

to provide a home for herself. It is thought that the

husband is frequently freer and this is certainly true

on the application for maintenance. For example, where where there are children,

a wife applies for an order on the grounds of desertion eg
j|. jjas been suggested that it might be possible to

and at the same time asks for the custody of the children,
create some form 0f statutory tenancy in favour of the

if she establishes that her husband has deserted her, m
inQOCent wife. We do not feel able to make any recom-

the majority of cases it is clear that she should have her mendations on this proposal. At the Report Stage of the

order for maintenance and also for the custody of the Summary Jurisdiction (Separation and Maintenance) Bill

children. The husband may well have left her with the
. 1925 c

i ause was introduced to carry out this suggestion

children. But this is not necessarily so, and we think it

is desirable in all cases before the order for custody

is made, the welfare of the children should be considered

quite separately from the issue as to desertion or as the

case may be.

51. We consider that the existing procedure whereby

but it appears to have been withdrawn without debate.

57 Non-enforceability during residence. We would,

however, submit that the provisions of Section 1 (4) ol me

Summary Jurisdiction (Separation and Maintenance) Act,

1925, should be considered with a view to its repeal.

This sub-section states: “No order made under the

on an application for a separation or maintenance order. J-Jcipal Act shall be enforceable and no liability shall

the court may deal with the question of the custody of
accrU(T under any such order whilst the married woman

the children of the marriage does not sufficiently secure
with respect to whom the order was made resides with

that the magistrates shall direct their attention closely
her husband, and any such order shall cease t0 k*ve

to the interests of the ohild. Furthermore we find too
effect if for a period of three months after it is made the

frequently on the application for the separation or main- marri eci woman continues to reside with her husband .

J *
This sub-section has been considered by the courts on

several occasions in recent years (see Evans v
f^ }

W7)
All E.R. Vol. 2, 656 ;

Hopes v. Hopes (1948) 2. All E.R.

920) We consider that Section 1 (4) should be repealed

and that an order should continue in force despite the

fact that the wife continues to reside with her husband

cohabitation, unless and until an

tenance order the children are used to secure some advan-

tage or spite over the other party. We should like to

see special provisions made for more effectively securing

that the interests of the child are considered as a separate

issue and even on a separate occasion.

52. We consider that considerable benefits would be‘-uusiuci uia.1 r. _rovi jpj t
we ;s n0 cohabitation, unless ana unm au

gamed if the court were empowered upon every appli- Provide th i o
t0 discharge the order

cation for an order where children are involved to appoint
of discharge is made.

a oninrHian srj atom This is already done on an appli- ana a Iorrai
.

,

a guardian ad litem. .
.
*

.

cation for adoption and we believe somewhat similar

steps could be taken in matrimonial cases. This appoint-

ment would secure that the court when it came to the

16903

58 Appeals. During the passage of the Married Women
(Maintenance) Act, 1950, through Parliament, consideration

was given to the question of appeals from magistrates.
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A clause was then introduced and passed through the

House of Commons by which such appeals were removed

from the Divisional Court to which they now lie and
given to courts of quarter sessions. In the House of

Lords, this clause was removed. Lord Merriman and

Lord Simon spoke against the clause. Lord Merriman
pointed out that clerks of the peace might have no
experience in matrimonial matters and Lord Simon
suggested that the judges in the Divorce Division were

the persons who by experience, devotion and skill were

the best able to deal with these appeals. Nevertheless,

although the Divisional Court has before it a copy of the

clerk’s notes of the evidence we recognise that the existing

right of appeal leaves the decision on the facts very

largely in the hands of the three magistrates who hear

the case as a court of first instance. The Divisional

Court does not interfere with the decision of the magistrates

on the facts unless it is clearly wrong or perverse. So
long as there is some evidence upon which the magistrates

can arrive at their decision, the decision on the facts will

not normally be over-ruled. There may be some danger

in this position.

59. We consider that the existing right of appeal to the

Divisional Court should remain, but we would be prepared

to support some additional right of appeal so long as it

is not to any court constituted of one person. If an

appeal on the facts is to be allowed and is to give any

measure of satisfaction to the parties, we think it should

be an appeal to a court consisting of at least three persons.

This may be achieved at the county court of quarter

sessions but not at the borough court of quarter sessions,

which is presided over by a recorder sitting alone. The
appeal committee of the county would be a satisfactory

court of appeal as it is presided over by a legally qualified

chairman.

60. In 1949 and again in 1950 this Association recom-

mended that where courts of quarter sessions are presided

over by a recorder it is in principle desirable that other

justices should sit with him and adjudicate. In this way
the justices would benefit from the legal knowledge and
experience of the recorder and he, in his turn, would,

we believe, benefit from the assistance of justices with

local knowledge and experience.

61. The collecting officer. Section 30 of the Criminal

Justice Administration Act, 1914, authorises justices when
making an order for the periodical payment of money
(which includes a maintenance order) to provide in that

order for the payments to be paid through an officer

known as the collecting officer. It is a fact that nowadays

the great majority of orders are payable through the

collecting officer.

62. Where a defendant is in arrears and resides elsewhere

than in the district for which the collecting officer acts,

the order may, by virtue of Section 2 and the Second

Schedule of the Emergency Laws (Miscellaneous Provi-

sions) Act, 1947, be enforced through the court for the

district where the defendant resides. The advantages of

this procedure are considerable. Provision is also made
by Section 2 (1) of the Summary Jurisdiction (Separation

and Maintenance) Act, 1925, for the variation of any order

upon fresh evidence. Under this provision an order which

provides for payments through the collecting officer of the

court can be amended so that payments can henceforth

•be made through the collecting officer of the court where

the defendant resides and where the order is to be

enforced.

63. In our opinion, where the order is being enforced

in some court other than the court which made the order,

then the payment of all moneys payable under the order

should be made payable through the collecting officer of

the court which is for the time being enforcing the order.

64. Bigamy. We agree with and wish to support the

suggestion on the question of bigamy which we under-

stand the National Marriage Guidance Council is

submitting, namely, that all marriages and divorces should

be endorsed on the entry of the birth at Somerset House
and entered on birth certificates, and that at all marriage

ceremonies such birth certificates should have to be pro-

duced. We would add to this suggestion that such

endorsed birth certificates should only be for the use of

clergy and registrars for marriage and should be strictly

confidential. In our capacity of examining magistrates the

serious and far-reaching effects of bigamy are all too

evident.

65. Clarification and consolidation. At present, as shown
in part in paragraph 7 of this memorandum, the law
concerning domestic courts and the making, enforcement,
variation and discharge of orders is contained in a number
of statutes. The Association submits that the law relating

to matrimonial matters should be clarified and con-
solidated, and supports the recommendations of the

Justices’ Clerks’ Society in this connection.

(Dated January, 1952.)

EXAMINATION OF WITNESSES

{Mr. G. G. Raphael, J.P.,. Sir Leonard Costello, C.B.E. ,
M.A., LL.B., J.P. and Mrs. I. M. H. MacAdam, M.B., J.P.

,

representing the Magistrates' Association; called and examined.)

2425. {Chairman): We have before us Sir Leonard
Costello, Mrs. MacAdam and Mr. Raphael. Sir Leonard,

you are Chairman of the Devon Quarter Sessions?—(Sir

Leonard Costello): Yes, my Lord.

2426. And Mrs. MacAdam is a Bachelor of Medicine

and a Justice of the Peace of Leeds.

—

{Mrs. MacAdam)

:

Yes.

2427. And Mr. Raphael is a Metropolitan Magistrate

and Justice of the Peace for the Borough of Deal. To
whom shall I address my questions in the first instance?
—{Mr. Raphael) : I was the Chairman of the Committee

which dealt with these proposals. I am supported by
•my colleagues who will deal with individual matters that

I do not feel qualified to speak about myself.

2428. Before I ask any questions, do you wish to make
any addition to, or explanation of, anything in your memo-
randum?—My Lord Chairman, there are three short

observations which I would desire to make. The first

one is quite obvious ; this is an agreed memorandum
which has been discussed by a large number of people

holding conflicting views, and it suffers from the defect

of having to represent a sort of synthesis of a number
of conflicting views. None the less, as a whole it repre-

sents the considered view of the Magistrates’ Association.

The second thing I wanted to say was that the Council

of the Magistrates’ Association desires to bring to the

notice of the Royal Commission that the CouncE supports

the policy that all orders for alimony or maintenance
made by the High Court in respect of weekly wage-
earners shall be enforceable by magistrates’ courts.

Further, that on proof of a change of circumstances
magistrates’ courts should be empowered to alter such
amounts. That was not in our original memorandum,
as it had not been agreed upon at the time the memo-
randum was submitted. The final observation that I

would desire to make, and it is partly a personal matter,
is in respect of paragraph 38. You will observe that in

paragraph 38 we put forward the view that the existing
legal provisions by which a single stipendiary or metro-
politan magistrate is empowered to hear and decide
domestic cases alone is most unsatisfactory. All I would
desire to say is that the Commission will not be surprised
to hear that I personally would not subscribe to that
idea, certainly not in my capacity ias a metropolitan
magistrate, but I want loyally to support the considered
view of the Magistrates’ Association which represents
largely lay justices all over the country. I would accept
in principle that the hearing of domestic cases by a bench
of two or three persons has certain advantages, although
from my experience in the metropolitan courts the pres-
sure of work is such that it would be impossible to
dispose of the work if it were done by more than one
person, but subject to that, as I say, this represents the
considered view of the Magistrates’ Association, and I
desire to support it.
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[Continued

2429. You say at the opening of this memorandum:

“The Magistrates’ Association represents some 8,500

individual magistrates and 120 benches who have joined

as corporate members.”

Does it include all the metropolitan magistrates?—No,

my Lord. A number of metropolitan magistrates who

take an interest in the Magistrates’ Association are mem-

bers, but it is by no means true that all metropolitan

magistrates are members of the Magistrates Association.

2430. I am going to ask you one or two questions

about a memorandum we have had from Mr. ti. k.

Guest. Is he a member of your Association . Yes.

2431 As your memorandum deals largely with matters

on which I have little knowledge or experience, I propose

to leave most of the questioning to others. I have ot

course read it with great care and appreciation, but I

would like you to turn at once to paragraph 54, wmcn

deals with the tenancy of the matrimonial home ana

ownership of furniture. You begin by saying this:—
“ The Association has considered the suggestion that

the law relating to the ownership of furniture and

chattels should be amended to provide that the magis-

trates, when making a separation or maintenance order,

could also make an order as to the ownership of the

furniture and chattels in the matrimonial home.

That, as you will appreciate, is a suggestion which has

been made by many individuals and organisations. Then

you go on to point out that these suggestions have been

urged in Parliament on more than one occasion and,

putting it shortly, no legislation has been passed giving

that power, and you end up by saying that when ttus

was last suggested it was pointed out that the furniture

might have been bought under the hire-purchase system.

Then you go on:—
“ A somewhat similar proposal was made in Parlia-

ment in 1951. In our opinion the sup^tions would

involve far-reaching changes of great difficulty and

would necessitate special jurisdiction which magistrates

do not at present enjoy.”

I think the Commission appreciate the difficulties, but I

want to ask you two questions. First of all, assuming

that some way could be found of bringing such a .pro-

vision into force, some way which would not toad to

too much complication and difficulty, do you think

“

principle it would be a good thing?—For myself X should

have thought that it was purely a civil junsdmtion and

a matter which could best be disposed of in the county

court.

2432. It is not that you see any strong objections to the

proposals as such ;
your objection is that you think that

to put this work on the magistrates courts would be a

mistake. Is that right?—(Sir Leonard Costello) : Speaking

for myself, I think it would be quite possible for magis-

trates to deal with this at the time when they are dealmg

with the question of the separation order. It would of

course depend to some extent on the constitution of the

bench and whether the chairman happened to be a person

of some experience in civil matters as well as purely

criminal jurisdiction.

2433. Of course we do realise the numerous difficulties

which may arise both in connection with furniture which

is being bought on the hire-purchase system and with the

tenancy of a house, however much one may desire to

provide for a wife.-Wr. Raphael):. All sorts of diffi-

culties arise in respect of the ownership ofproperty and

the rights of third parties, and I very much doubt whether

the best constituted court of summary jurisdiction is the

appropriate tribunal to decide such matters.

2434 It is that you doubt whether the tribunal is the

appropriate one rather than that you see any insuperable

objection to the general principle of the proposals?—

Yes.

2435. Then I come to paragraph 55, where you say:—

“ A number of suggestions have been made that upon

the making of an order the court should review the

tenancy of any house occupied by the parties to over-

come a hardship now suffered by the wife.

16903

Then you point out the difficulties of a wife. Then you

go on in paragraph 56 to say this :
—

“ It has been suggested that it might be possible to

create some form of statutory tenancy in favour of the

innocent wife. We do not feel able to make any recom-

mendations on this proposal. At the Report Stage of

the Summary Jurisdiction (Separation and Maintenance]

Bill in 1925 a clause was introduced to carry out this

suggestion but it appears to have been withdrawn with-

out debate.”

Is the reason why you do not feel able to make any

recommendation on the proposal because
.

there is a

difference of opinion amongst your Association?—Partly

that, and partly because we recognise that it would be

a matter of considerable complication to enforce a

transfer of a tenancy from one person to another. With

a tenancy, for example, in the husband’s name, that a

court of summary jurisdiction should have the power to

say that in future the statutory tenant should be the wite

appears to be a difficult sort of proposition to arrive at

and enforce.

2436. Again I suppose it comes to this, that whether it

would be possible for some other court or not, you do not

feel it is appropriate for a magistrates’ court, is that

right?

—

[Mrs. MacAdam) : May I say here, as the lay

representative of the magistrates, that those of us with-

out any legal training whatsoever would feel quite in-

competent to deal with all the legal intricacies which

would arise if this power was put in the hands of magis-

trates. It might be quite different for stipendiary

magistrates with legal training, but those of us with no

legal background would find we were quite incompetent

to deal with these problems.

2437. I appreciate that.—That is why we say we cannot

recommend that the magistrates should deal with it.

2438. I appreciate the difficulty that you mention. Will

you turn to paragraph 59 where you are dealing with the

rights of appeal. You say there:

“ We consider that the existing right of appeal to .the

Divisional Court should remain, but we would be pre-

pared to support some additional right of appeal so

long as it is not to any court constituted of one person.

If an appeal on the facts is to be allowed and is to give

any measure of satisfaction to the parties, we think it

should be an appeal to a court consisting of at least

three persons. This may be achieved at the county

court of quarter sessions but not at the borough court

of quarter sessions, which is presided over by a recorder

sitting alone. The appeal committee of the county

would be a satisfactory court of appeal as it is presided

over by a legally qualified chairman.”

Now Mr. Guest makes the suggestion—have you read

his memorandum?—(Mr. Raphael): No, my Lord, I have

not seen it

2439.

He points out that there are certain drawbacks,

in his view, in the present system of appeals, I think

largely because there is not a re-heanng and it is so

difficult for a magistrates’ clerk to get down sufficient on

paper to enable an appeal court to decide under the

present system. He says :
—

“ None of these disadvantages ...”

He sets out several disadvantages, I have not troubled

you with all of them.

“ would arise if these cases followed the well-

tried route that almost all other appeals from summary

courts take, namely, appeal by way of re-heanng to the

quarter sessions if desired, and thence or originally

on points of law by case stated to the Divorce

Divisional Court.”

He is there of course drawing a distinction between

appeals on fact and appeals on law. Appeals on the

former he suggests should go by way of re-hearmg to the

quarter sessions if desired and appeals on the latter

should go either on appeal from quarter sessions or direct

to the Divisional Court. Then he goes on to state shortly

the advantages of that proposal. He says:—

“A case stated, which has been considered by both

parties before being stated by the justices concerned,

should not fail to make clear the facts on which the

justices acted. If it does, it can be remitted to them
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to make these clear beyond a peradventure, so that the

decision of the superior court as to whether the justices

were right in law can at any rate be made on the same
facts as the justices considered.”

First of all, is that suggestion in substance different from
your suggestion, and secondly, in so far as it differs, what
are your views upon it?—I think it does represent our
view that the Divorce Court at present gets appeals based
on the short notes which are kept and which provide an
inadequate basis for a review of the facts. We do think

that an appellant should have the right of a ,re-hearing,

which presumably would be to the quarter sessions, and
that the legal points, if any remain, should 'be dealt with

by the High Court.

2440. So that ,in substance you would agree with Mr.
Guest’s suggestion?—I think we do.—

(

Sir Leonard
Costello)'. In effect, it would be analogous Ito an appeal

from a petty sessions court to quarter sessions in an
affiliation case, in the sense that .there would be a re-

hearing of the facts.

—

(Chairman)

:

I shall have to take

your word for it because I have not sufficient knowledge
of the latter procedure.

<0Chairman): Now would you turn to paragraph 64
where you deal with bigamy. You make a suggestion that

all marriages and divorces should be endorsed on the entry

of the birth at Somerset House and entered on birth certi-

ficates, and that at all marriage ceremonies such birth

certificates should have to be produced ; I am afraid that it

is outside our terms of reference to make such a suggestion

although it might be that we could do so by way of

obiter dictum.

2441. {Mr. Maddocks)

:

Would you be good enough to

turn to paragraph 14, where you say :
—

“ The maximum orders that magistrates are permitted

to make in matrimonial cases in favour of a wife are

£5 a week for a wife and an 'additional 30s. in respect

of each child. By reason of the fact that in the homes
of the lower income group the husbands are normally
the wage-earners, wives are ordinarily the applicants for

orders. (In fact very few orders are made on the

application of husbands.) The wives are seeking a

share of their husbands’ wages, though if a wife should

be earning wages also, that fact will be taken into

account in assessing the amount of order made. Our
experience as magistrates is, therefore, confined mainly
to the lower income groups.”

Has the Magistrates’ Association had any experience, since

the Married Women (Maintenance) Act of 1949 gave

magistrates power to make an order against a man of £5

a week for the wife and 30s. a week in respeot of each

child, of occasional applications by people who are really

very well off? Magistrates can now make an order in

respect of a man with three children of up to £9 10s.

a week, an amount which it would take quite a rich man
to pay. Have you come across that?

—

(Mr. Raphael):
It is my own experience in the metropolitan courts that

in practice we are dealing only with the lower income
groups. People of means still go to the High Court,

but whether the experience of my colleagues is that they

are getting such applications in the .provinces, I do not
know.—(Mrs. MacAdam) : I would say that in the provin-

cial cities we still deal with the lower income groups and
there has been no appreciable difference since the new
regulation.

2442. I ask because I have come across two cases where

men with an income of £1,500 a year were involved, and

the question of mortgages and so on had. to be gone into.

I wondered dl that had been your experience in Maryle-

bone?—(Mr. Raphael)

:

I think it is unusual. I have had
one, or possibly two, such cases, but it is quite unusual.

2443. Do you not think that it is quite likely that there

will be such cases in the future? It is a cheaper remedy
for a woman.—(Mrs. MacAdam) : There is no reason

why we should not get such cases, but as yet I have not
experienced any.

2444. I gather from paragraph 48 that the Association

does not recommend deduction from wages for the pur-

poses of enforcement. You say:

—

“ The Association has on a number of occasions con-

sidered the suggestion that arrears of maintenance

orders should be recoverable from wages. We under-
stand that a system along these lines is in force in Scot-

land. We consider, however, that such a system would
interfere with the independence of the defendant and
that a third party should not be made the collecting

officer for the court nor be involved in matters arising

between the court and the defendant.”

Have you considered that it might be very useful for the

court to have such a power? It would be possible to

enforce an order in that way in the case of a large em-

ployer, for instance the Port of London Authority, even

if it could not be so enforced in the case of a small

employer?

—

(Mr. Raphael)-. I think our feeling about tha{

matter is this: that a wilful defaulter, who is the only
person we want to chase in the magistrates’ courts, wUl
default by leaving his employment, and so this method
would not be appropriate and would not have any
advantages.

2445. Of course if one came to the conclusion that the

husband was that kind of man, one would not make the

order on the employer, but if a man, who has been in

regular employment for many years with a big corporation,
just will not pay and always waits for a summons or a
warrant, it might be a useful power to have in such a
case?—There are perfectly satisfactory methods of
enforcing the order against the wilful defaulter without
having recourse to the employer.

2446. I was thinking of the type of man who only pays
when he gets a summons or a warrant.—That does not
require the intervention of the employer.

2447. If the husband were employed by a big concern
the employer could be made to pay the money straight into

court. That type of man would not give up his job.

—

I should have thought that there were obvious dis-

advantages in requiring an employer to become a collecting

officer in respect of a number of these orders. Employers
have sufficient responsibility today in respect of P.A.Y.E.
and things of that sort without having put upon them the

obligation of enforcing court orders of this kind.

2448. Will you turn to paragraph 30 where you deal

with the suggestion that the person with whom adultery is

alleged to have been committed should be served with
notice of proceedings and given an opportunity of appear-

ing. Has it occurred to you that in making a person with

whom adultery is alleged to have been committed, a party,

the difficulty of service on such a person might indefinitely

delay the proceedings?—Yes, I think, that we felt there

was that difficulty. In theory, of course, it is obviously
desirable that a person in respect of whom an allegation of

adultery is made should have the opportunity of being a

party to the proceedings. I would suggest that as a matter

of practice in our courts it is of little importance. The
way in which these allegations of adultery are made and
decided in a magistrates’ court really does not in any way
impinge on the interests of third parties. First of all, the

cases are heard in private, then the persons concerned
are not really interested, even if they were to be served

with a notice, and of course they are always available as

witnesses.

2449. During your long experience on the metropolitan
bench, have you ever come across the position where a
third person against whom an allegation of adultery has
been made has come along after you have decided the case
and said to you, “You have done an injustice, I should
have been at the trial ”?—No, never.

2450. Would you be good enough to turn to paragraph
38. You have explained to us your own feeling about
stipendiary magistrates. Has it occurred to you that if

special matrimonial courts were set up consisting of three
people there might be considerable difficulty where, as so
frequently happens, cases have to be adjourned?—Yes, I
agree. As you know, an experiment is being made at the
moment in respect of domestic proceedings in the metro-
politan area to see whether some such court could be
administered by lay justices with the metropolitan magis-
trate presiding. There is that difficulty of reconstituting
the court with the same members to deal with the cases
which are so often, as you know, adjourned on the original
hearing.

2451. Is it your experience that a big percentage of these
matrimonial disputes are adjourned on the first hearing
for something or other to be found out?—Yes, I think the
majority of matrimonial proceedings in magistrates’ courts
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are adjourned and not decided in the very first mstance.

(Mrs. MacAdam): May I be allowed to say there that,

although cases are adjourned in the provincial cities,

adjournment would in no way hold up proceedings because

lay magistrates in the provincial towns are sitting every

day on matrimonial cases, just in the same wa? ^
metropolitan magistrate and the stipendiary ™*®**®*

are always sitting
;

there would be no difficulty about

adjourning cases in so far as they are concerned In the

rural areas there might be a practical difficulty becaus

the lay magistrates are not sitting every day. We do

appreciate that point. But we feel that that is a difficulty

which could be got over. )We feel so

should be the three magistrates that those difficulties must

if possible be overcome.

2452 The difficulty which Mr. Raphael feels about it is

this It is true you have got lay magistrates sitting every

day', but you have got to have exactly the same court.

Exactly. _ 4 . m .

oh 1(0 Anri the essence of police court effectiveness is

sied A woman 'wants to her order quickly because

she is on national assistance. If the
2^t Tuesday,

HHSS-HflSSijSjS

S5&SSS3S3«s
C

°2454. You do not think that there would he wg-
n„Hv about it?—a do .think there would be difficulties,

ffit dtotohink «“!S? htfue™ to!
any difficulty in p *v,ere jc an adjournment and

two «™ot come
1
in the regular

never found any difficulty about it,

sver ivuuu .

Tq .oaragradhs 41 to 44 dealing with this question

i, the opmjon
there is a real diffi-

happen?—<Mr. MH
affier which will have to be

Sli, to*

entered and is ^^^tatS’ court^and^sks for the

objection to our disposing or ^ ^ High Court ,

t0 f
nfvnrce Courf

P
invariably writes back and says that

ch"lSu! stould te dealt with exclusively in the one court.

044A What do you .think about the position where a

woman obtains

tonjay&***£ ‘Ton WSE
JusTecanse I have fried “

SJFT-dSVS3» D“ s

you. Association think that in those circlumstanc» mu)*

trates ought to he permitted to go on with the application i

—[We do think that the rights of fee magistrates courts

'
in dealing with proceedings which ale m some form pend

ing in the High Court ought lo be clarified.

2457. Turning to paragraph 45, where you deal^ Wl«j

the matter of the enforcement of orders, is It a fact that all

magistrates feel very diffident at the moment about makmg

suspended committal orders, although they f m‘ke than?

—II think the Association agrees with me. I Md smongly

the view that suspended committal orders are objectionable,

particularly because, when they come to be enfoto, they

may in practice be enforced, not by the court Itself, but

by some quite junior official in the clerk s office. To that

extent the situation is unsatisfactory treatise »

of circumstances in the man's position might justity rnc

further suspension of the committal I think that that

is a problem which ought to be dealt with.

2458. On the other hand, would you
-^orders?—

away the power to make suspended committal orders?

I ffiffik there is an exceptional case now and gam*
justifies a suspended committal order, but 1 thmk the

power ought to toe very sparingly used.

2459. (Chairman): Might I say.mmUm arking out

of that In my first year as a judge in the Chancery

•Division I had figures got out as to the result of Sl
?
spend«l

SSfita! ordera 1 found I had ,
made to sm-

pended committal orders and that in only one case did

the man go to prison for non-payment. In all the^other

ISfrfv-cAwn rases he paid up with this order hanging

•overhhn and I thought that was rather a. satisfactory

result But you find it not very satisfactory in the magis-

trates’’ courts?—I think there is the danger that this posi-

tion ma? arise: a suspended committa order is hanging

over *a man's Stead, entirely different circumstances ame

•whereby he cannot pay, some junior clerk »i
the office

then sends out .the committal order and the man is

arrested and taken to prison without any right of access

to the court again.

2460. (Mr. Maddocks): Suppose provision ^ made,

and T think this is a practice m most places, that the order

U not to be executed unless the clerk first brings it to

the magistrates who made it and says. This man has not

rvaid you made a suspended committal order three months

Er3S“ execute it?”-A suggestion hasW put to

this Commission in a memorandim lthmk by the

Tuatices’ Clerks’ Society, to the effect that before a sus

Sded committal order shall toe put into operation a

nSice sSfi be served on the defendant giving him he

opportunity of attending the court to give an explanation

of his non-payment and saying that if he does not make

any
1

suoh application within, say, five days, the committal

order will toe put into operation.

2461 That would toe satisfactory, would it not?—il

c-hnnld have thought some such system would be satis-

Soto (Sir Leolard Costello): The fundamental point

whth regard to this matter is that at .present it would seem

exSeX dubious whether the court has any power at

all to make such an order.
11 LO MUUt.b ouvu

_ an V
2462 That wants clarifying, does it not? x es.

2463’ I notice that nowhere in your memorandum do

you refer to the difficulty-perhaps it IS because justices

Se not tod any difficulty-.ni enforcing orders »
Kj-fjjand. Have you come across that at

SJSSo :
That has been dealt with by a recent Statute.

2464. Since the Statute, I mean.—You mean the enforce-

ment of orders that originate in Scotland?

2465. No, enforcing English orders in Scotland There

• nn difficulty in enforcing Scottish orders m England,

but I understand that there is considerable difficulty m
enforcing English orders in Scotland. Has your Association

“lSi (hit mltter up at all?—I have not come across that

difficulty on any occasion.

2466 In paragraph 52, it is suggested that a guardian

udfittm should be appointed for an infant when custody

U fo be considered. Would there not be a great difficulty

tot thto the magistrates’ court?
.

Who is going to

be the guardian ad litem and who is going to pay )—(Mr,.

MacAdam) : A guardian ad litem is appointed in ail cases

whm adoption is being considered and the same pro-

tore we feel, might be applicable m custody cases.

We do not find that we have any difficulty there in finding
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a suitable person to act as the guardian ad litem. We
now have sufficient probation officers to do this proposed
work

;
they could be appointed, or the children’s officers

—

the children’s department might 'be willing for one of
their people to do the work. We considered that the

question of finding a person would not be difficult at all.

2467. There is a great difference between adoption pro-

ceedings and proceedings between husband and wife.

—

I quite agree, I was not comparing the two. I merely
wanted to show that people are there to do the work ;

we feel that that would not be a difficulty because we
have had no difficulty in getting people to make the

enquiries regarding the children in adoption cases.

2468. In adoption proceedings you have both parties

together, there is usually some money available, and you
are usually dealing with a society which will make all

arrangements about the guardian ad litem.—Not at all,

Sir, if I may say so. We 'do not deal with adoption
societies at all in our court ; H feel there would be the
same sort of enquiries to be made as in adoption pro-
ceedings, because very often in such proceedings the
person making the enquiries has to go into the circum-
stances of a broken home. The same person would there-

fore be competent to do that kind of work in matrimonial
proceedings.

2469. Have you a “ poor box ” in Leeds?—Yes, but I

do not think it is used in connection with such proceedings.

2470. If the guardian ad litem has to incur expense,
there would be no difficulty im metropolitan courts because
they have all got an ample “ poor box ” but in country
districts which have no such ample “ poor box ”, who is

goihg to find the money?—The probation officers are
there

;
that would mean no expense at all.

2471. You (would use your probation officers as
guardians ad litem?—iWe could do, or the children’s

officers. I do not think .the question of expense comes
into it at all.

’ 2472. In paragraph 57, you draw attention to the
importance of the necessity for the alteration of the law
which has been laid down in Evans v. Evans to the effect

that a woman’s order is quite useless if she remains under
the same roof as her husband. If she is not cohabiting
with him your opinion is that the order should remain
enforceable?

—

(Mr. Raphael): The greatest hardship in

respect of orders at the moment comes from the applica-
tion of this rule.

2473. (Lady Portal) : I would like to ask for clarifica-

tion of paragraph 37, where you say:—
“ We are strongly of opinion that eaoh bench should

be allowed, so far as possible, to arrange the distribution

of Its work in the manner which appears to be best to
that bench.”

What exactly had you in mind?—Juvenile courts are
specially appointed for the purpose of trying juvenile cases,

and there was a proposal that some such special panel
should be appointed for deciding domestic cases. We
thought, on the whole, that benches should be given latitude

to arrange their work to suit the particular conditions
applicable to each bench without being tied down to a
definite stipulation that only a domestic panel should be
allowed to hear domestic cases.

2474. You do not consider that there is already quite

sufficient latitude?

—

(Sir Leonard Costello) : Yes, at present

there definitely is.

2475. You go on to say :
—

“ We would like more benches, however, to take steps

to secure the adequate carrying out of their matrimonial
work.”

Have you knowledge that the matrimonial work is not
adequately carried out by many benches?—I do not think

so.

2476. It is stated here. It is rather in the nature of

a reflection on benches?—Personally I think that observa-

tion is quite unnecessary. (Mrs. MacAdam): In discussing

this question of matrimonial court panels, as I have been

privileged to do, with a considerable number of justices’

conferences in various parts of the country, we have found,

when we have been considering the question of matri-

monial work, that some of the smaller benches have not

regarded matrimonial work as particularly important; a

great many of us feel, however, that the matrimonial work

is very important indeed. We put this in the memorandum
for that reason. I would like to say, too, that conditions
vary so tremendously in different parts of the country that
we feel we must allow the individual benches to arrange
their own panels. Matrimonial work is very exacting and
tiring and it might not be a good thing for people to sit

all day doing nothing else but matrimonial work. Then,
too, we feel that the average lay magistrate has a pretty

wide experience and we do not want to limit that experi-
ence in any way by saying that he or she should sit only on
a restricted panel such as a matrimonial court panel would
be. Our suggestions have arisen out of discussions about
this particular point at conferences.

2477. Would you turn to paragraph 49 on the custody
of children. You say:—

“ The ideal would be that no order for custody should
be made until 'the magistrates have received and con-
sidered such report.”

Could you amplify that? Did you mean that, so to speak,
the order would be made in two bits, that the question
of custody would be completely divided from the other
questions and that there should therefore be an adjourn-
ment on the question of custody7-^(Mr. Raphael)

:

I think

what we had in mind was that, quite apart from the merits

of any dispute that was going on between the husband and
wife, the interests of the child demanded separate con-
sideration in respect of its custody ; in particular, before
any decision is arrived at, some independent evidence
should be given as to the conditions of the home in which
it is proposed the child should live

; for example, if the
husband is to obtain the custody of the child, there should
be evidence as to the circumstances of his home, who is

going to look after and provide for the child generally.

I think that is a matter of very great importance.

2478. (Dr. Roberton): Following on two questions put
by Mr. Maddocks, may I ask first, has the Association

no experience of difficulty in enforcing justices’ orders in

Scotland?—(Mrs. MacAdam): Might I say that we con-
sidered this point to be a matter for the Justices’ Clerks’

Society, as the matter is so much one of administration and
the clerks of the courts are the people who deal with such
details;

2479. Secondly, did Mrs. MacAdam say that her court
never deals with adoption societies?—I will not say never,

but we do not work through adoption societies.

2480. Just one further point regarding the differences

which exist between England and Wales and Scotland. In
paragraph 2, clauses (e), (f), and (g) the Association speaks
of co-operation with other similar bodies. You are doubt-
less aware that there did exist for some years a Scottish

Magistrates’ Association founded by Miss Haldane, and to

the regret of a number of us that Association died a

natural death. Did you feel that the procedure north of
the Border is so very different that the co-operation was
of no value? For example, your very valuable bulletin

dealt with cases which were quite different from the

Scottish police court cases, and, on the other hand, the
Scottish bulletin was perhaps rather incomprehensible in

•the South ; is that the case?—May I say that we have felt

it was a great loss that there was not a closer co-operation,

although we appreciated that the work of the justices in

Scotland was quite different from that in England. For
your information, last year a most successful residential

weekend conference was held in Scotland, and this year
a conference has again been arranged with the Scottish

magistrates.

2481. Do you agree, generally speaking, that there is

a much closer similarity between the work of lay magis-
trates’ courts in England and Wales and those in the
Dominions and Colonies, than there is between those

in England and Wales and those in Scotland?—I would
not know.

2482. (Chairman): Might I ask one question arising

out of that. I understand that the Scottish Magistrates’

Association has ceased to exist. Can the Scottish magis-
trates be members of the Magistrates’ Association?—
I think they are members. (Dr. Roberton)

:

I think, my
Lord, some of them became members of the English
Association, after the breaking up of the Scottish Associa-

tion.

2483. (Mr. Young): Are these cases on matrimonial
matters in England conducted in police courts?—(Sir

Leonard Costello)

:

There is no such word as “ police ”
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court, the proper designation is a magistrates court. (Mr.

Raphael): The name was changed some years ago and

they are all referred to now as magistrates’ courts.

2484. Are the matrimonial proceedings conducted in

the same building in which criminal proceedings take

place?—Yes.trace — x w.

2485. Do you think that is a desirable thing?—I should

think it is unavoidable. If magistrates have jurisdiction

to deal with criminal and domestic proceedings, it neces-

sarily follows that until they are provided with two lots

of buildings they conduct all their work in one building.

2486. Would you not think that it would be desirable,

if it could be arranged, that the proceedings should take

place in seoarate buildings?—We want more magistrates^

courts in any case, but to have two lots of magistrates

courts, one for domestic and one for criminal proceea-

ings, is too optimistic a hope under present conditions.

2487. You would agree that it would be desirable if

it could be achieved?—In any case, the public are excluded

from domestic proceedings, and so far as °^r courts ar^

concerned such proceedings are taken at a different tim

of the day. All the criminal work has generally been

disposed of in the morning and, apart from the

matters dealt with by way of summons, the domestic

proceedings are generally heard at the end of the aftei-

noon, in private.

2488. Is your answer no, you do not think it is aesir-

able?—(Sir Leonard Costello) -. Personally 1 do

it matters at ail, seeing that the proceedings are in private,

what the building is in which the proceedings take place.

2489. In paragraph 38, you recommend ‘hat demesne

proceedings should be brought before a bench of not

less than two justices. If there are twojusticeis an i each

takes a different opinion, who decides?—(Mr. Raphael).

It is desirable of course in all cases where more .than

one justice is sitting to have an odd number so that the

decision is the decision of the majority, and that is the

invariable practice.

2490. But if you had two? I was wondering if you

meant that you would have a chairman who would be

the indne so to speak, and that the lay person would

be sitting' in an advisory capacity. Is
l
h
,f difference

mean9_lf you have two justices and there is a difference

of opinion Obviously the case will have to be re-tried

before another bench.

2491. Your proposal is that you should have a heneh

“d CoS’- Anart ’from'S cZnTot stipend^

magistrates there always are three magistrates in a domeshc

proceedings case. There must be three and not more

than three The recommendation here is that mere

should be two other magistrates to sit with the stipendiary

m
2492.

a

in paragraph 48, you appear to be rather against

the attachment of a persons wages for r“"v
d
"?

i

maintenance. Do you not think It would be 1 goodtthing

£J5? 2553? “ToSe?SI

si^cirar
t

,^thmit
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attaclihig

e

bds

0
wagM

I

^^^^n^n8 bis

employer into it. He always knows that <f he is a

wilful defaulter he is likely to go io prison.

2493 (Mrs Allen): I would like to pursue a little

further the last point suggested .by Mr. Young. You say

that the present arrangements are sufficient, but, supposing

wages could be attached, would you not agree that the

vei? fact that they could be attached would ako act as

an additional deterrent? Yon make the Point that a

defaulter would leave his employment rather than pay,

but the man has got to have something to live on and

would have to go on unemployment benefit. It fee

maintenance of the

henefit would vour attitude still be the same. 1 nip*.

I nLsonally am opposed in principle to the suggestion

that the employer should be brought into the matter at

all. I believe we have powers sufficient for our purpose

without bringing employers into it.

2494. But from the woman’s angle it might .bei more

effective? She would be more sure of receiving the

amount granted to her. You do not think that would

outweigh your feeling in regard to .the employers?—I do

not think the woman would toe assisted in particular. All

that she really needs is the money, and if the process is

sufficient to ensure .payment of .the money, she is satisfied.

2495. But at the moment there are so many wives not

receiving the money. The husbands have to go to prison

and the wives still do not receive maintenance.—Oddly

enough, I have always been amazed myself to find that

so many wives are more concerned with seeing their hus-

bands go to prison than with getting the money.

2496. In paragraph 23, you deal with conciliation

What are your views in regard to voluntary bodies doing

reconciliation work? The emphasis is placed on proba-

tion officers in paragraph 23.—I think the probation

officers do extraordinarily valuable work in reconciling

parties before they come before the court. I agree with

what I think is expressed by inference, if not expressly,

in this document, that parties that cannot be reconciled

have the right to have their cases heard and, quite apart

from having their cases heard, they all have a right of

direct access to the magistrates themselves, and I think

that is a right which should be carefully preserved.
ai 15 a UgUl. V.444-AW — ' *

. ,

2497. Have you considered that voluntary associations

can play any part in reconciliation?—(Mrs. MacAdam).

I feel that the voluntary associations, and I P^jne you

have .in mind the marriage guidance councils, do play an

extremely important pant, I would say that their "^portent

partcan be -played before a probafioa officer comes

Into the picture. We stress that reconciliation should be

started at the very earliest opportunity even before fee

break comes to fee notice of the probation officers. That

is where the voluntary associations come in.

2498 Would you agree that in many cases the probation

officer ‘has fee first intimation feat there i

« ,

son
}

e

{Jj^
wrong, even before fee voluntary organisations?—I think

that ?s rather debatable. Some people would prefer to

keep away from fee probation officer and anything that

savou?s of the court at all. Those people would go to

fee marriage guidance council, a voluntary organisation,

fir

2499 (Mr. Beloe)

:

Are you satisfied that fee waiting

accommodation for children is satisfactory m most cour^?

—(Mr. Raphael): You .mean the ante-room to fee court.

2500 Yes, the arrangements for the children. I thiffic

in many respects they are unsatisfactory, burt.then it must

be remembered that so -many of our counts are being

carried on in buildings which have been condemned years

ago, and that the chances of rebuilding them would be

indefinitely delayed, if further accommodation were

required.

2501. I wondered whether, if that problem were settled,

it would make it less difficult for people fe acceptfee

idea of the domestic court being held in fee building where

SS cm, are heard?-The ideal court .bu.ld.ng would

be a building which provided .all the necessary facilities

hfcluding periiaps a nursery for fee children to play in.

2502. But it would be a good plan,

concentrate at any rate on waiting accommodation for

the children?—I think it is one of the matters that may

well be considered. (Sir Leonard- Costello): The answer

in the ouestion really depends on the particular court.

£SplSSfare Plenty of waitmg rooms. MV

court actually sits in fee assize court which is of course

a large court with plenty of waiting rooms for witnesses

and so forth. It would seem quite impossible to suggest

nowadays that there should be special courts. Actually

we have tried and tried again in recent months to get a

rnnrf house built in a particular town, the original court

house having been destroyed, but the Home Office have

said that we cannot build a court house at the present

time. „ , . _ , , .

2503 I fully understand all those difficulties. I thought

that oossiblv if there were a certain amount of concen-

tration on getting adequate waiting accommodation you

mieht get over the other difficulty?

—

(Mrs. MacAdam)

.

We should welcome it very much indeed. I think very few

courts have ideal conditions and, speaking for a city such

S Leeds conditions are deplorable at fee moment. We

have so ’little room for our courts, in fact we have no

room except the corridors of the main town hall for

waiting, and I am sure anybody would welcome anything-
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a finding of adultery is a finding involving two people,

is it not?—Yes, I think I have said before, and I would

emphasise, that in theory there is much to be said for

the necessity for a person, in respect of whom an allega-

tion of adultery is made, to have the right to be a

party to the proceedings. All I would say is that in a

magistrates’ court, as distinct from the High Court, m
practice it is not a matter of very great importance.

2536. I was interested to hear that, because I gather

that your answer to the suggestion that an analogous pro-

cedure to that which is adopted in the High Court should

be introduced in the magistrates’ court is, first of all,

that no substantial injustice is done under the present

procedure, and secondly, that any alteration involving

the necessity of serving the alleged adulterer or adulteress

would tend to hinder the expedition and advantages of

summary proceedings in the magistrates’ court? As a

matter of practice, I think that is so.

2537. I suDpose service, as has been pointed put, would

be a difficulty and substituted service would not be at

all appropriate to your courts?—Yes, 1 think that is so.

(Sir Leonard Costello)

:

On this point 1 would again find

myself personally in disagreement with the implication

here. It has always struck me as rather shocking that

someone should be charged with adultery and should not

have an opportunity of answering the charge.

2538. That is what I was putting to Mr. Raphael. I

have heard that point of view stressed. What is your

view, Sir Leonard?—My own view of the matter is that

if someone is charged with having committed adultery

with one of the parties, that person should be given

notice of the proceedings and should have an opportunity

of intervening. There may be some practical difficulty

in the way of service, but that is a difficulty which ought

to be surmounted.

2539. Do you think that it would tend to impede the

expedition with which these cases are dealt?—(Mr.

Raphael)

:

There is no doubt about it at all, because in

nine out of ten cases the people in respect of whom
such allegations are made are part of the floating popu-

lation and the notice on them could not be served ; if

the proceedings then were ineffective it would be denying

the remedy to the husband or wife, as the case may be.

2540. One other matter of procedure. I gather that

when this allegation of adultery is made some written

particulars of it, not in the form of pleadings, have to

be given. Is that in the body of the summons itself?—

No, but in fact all allegations of adultery today have

to be supported by some particulars so that the party

knows what has to be met.

2541. That is what I was getting at, because I see that

in paragraph 10 you say:

—

“ One of the advantages of proceedings in magis-

trates’ courts is their simplicity. An application is

made to a magistrate for a summons. The application

is technically described as a ‘ complaint ’ and is fre-

quently made in writing. If in writing, the complaint

is completed by the use of a printed form provided

by the clerk to the justices. There are no pleadings.

Where adultery is alleged particulars must be given.”

What is at .the back of my mind is this. I expect you

would agree that in every court where a party is being

charged with having committed some offence, whether

it be matrimonial or criminal, it is only elementary that

he or she should know exactly what it is that is going

to be said against him or her before he or she comes

into court?—Yes.

2542. That position is secured in matrimonial cases in

the High Court by reason of the fact that all allegations

have, under the rules, to be particularised in the petition,

and, if they are insufficiently particularised in the petition,

then an order will be made of an interlocutory nature

for further particulars to be given, so that the person

concerned in the High Court knows the exact details he

or she has to meet before the trial. Are there any similar

safeguards in your courts or not?—Particulars of adultery

now have got to be given so that the party concerned

knows exactly what the allegation is.

2543. Before he or she attends court on the return date

of the summons?—Yes. (Mr. Maddocks

)

: The authority

which requires that to a summons alleging adultery there

should.be attached particulars of, the alleged adultery,

as to when, where and with whom, is about four years

old and was laid down by Lord Merriman in the Divi-

sional Court as a practice to be followed and has after-

wards been repeated by him on several occasions.
2544.

(Chairman): I gather it is not necessary to give

particulars of cruelty alleged?—No.

2545 (Mr. Lawrence): Is this a fact, that under the

present law the party charged with persistent cruelty

comes to the court on the return day of the summons
without being furnished, unless voluntarily, with any par-

ticulars of the cruelty which is going to be alleged against

hjm?—That is quite true, but of course in magistrates’

courts it would be quite impracticable to furnish the

parties with particulars of the cruelty. You have only

got to hear a few of these cases, particularly when parties

are not represented, to realise the impossibility of fur-

nishing particulars of persistent cruelty. It involves a

consideration of the whole of their married life, which

may be a considerable period of time, assessing the re-

markable number of quite small incidents which, by

themselves, are little or nothing, but the cumulative effect

of which is sufficient to support an allegation of persistent

cruelty. I would respectfully suggest that it would be

quite impracticable to require particulars of persistent

cruelty to be furnished for our summary proceedings.

2546. The reason I ask you this is because yesterday

afternoon we had the contrary strongly urged upon us,

namely, that it was unfair that a respondent to a sum-

mons came into court knowing nothing of the details

of the charges which were going to be made against him

or her. You would say that it is impracticable in the

magistrates’ court?—Quite impracticable and, so far as

unfairness is concerned, the fact that a respondent has

not had previous notice of the allegations of cruelty

is one of the matters which any bench ought to con-

sider in assessing where the truth of a matter lies and

does not in practice present considerable difficulty.

2547. (Chairman): If it is impracticable to give par-

ticulars beforehand, would it be a good idea for the case

to be adjourned after the complainant had given par-

ticulars orally so that the other party should have an

opportunity of thinking them over? Would that be

practicable or impracticable?—I have no doubt that in

an appropriate case that would be done but I think it

is right to say that in ninety-nine per cent, of the cases

the husband knows perfectly well the nature of the allega-

tions that are being made and is quite able and ready to

deal with them then and there.

2548. (Mrs. Jones-Roberts)

:

In paragraph 29, you refer

to the fact that the Royal Commission in 1912 recom-

mended that the powers of the justices should be re-

stricted. Since that time, however, you say that the juris-

diction of magistrates has in fact been steadily and re-

peatedly extended. Now a witness that gave evidence

the other day put forward the proposition that, when

petitions to dissolve marriages were presented to the High

Court, in all cases where there were children the parties

should first of all go to the magistrates’ court for an

interim order. I wonder if you would like to comment

on that? Do you think that the magistrates’ courts

could cope with this extra burden?—(Mrs. MacAdam):
Would your point be that the interim order would be

a means of safeguarding the interests of the children, or

would the interim order be relieving financial
_

distress

because the husband had gone off and left the wife with-

out any maintenance?

2549. Those points were not fully brought out in evid-

dence. I think the emphasis was mainly on the custody

of the children, but I am not quite clear as to whether

the other point would not be involved as well. I am
only thinking of the additional work that might

be entailed for magistrates’ courts.—(Mr. Raphael): l

think I am right in saying that until recent times the

matter of the custody of the children was raised in the

divorce petition itself, and I believe the custody of the

children was dealt with by the Divorce Court. It seems

to me, I may be wrong, that the present practice is for

the Divorce Court to exclude, certainly in the undefended

cases, the consideration of the custody of the children,

leaving the parties to their remedy in the magistrates’

court. (Mr. Justice Pearce): As you know, judges are

taking defended cases rather than undefended cases, and

in those of course they always deal with custody. Whereone
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deals with an undefended case, so far as I know one

always deals with the question of custody. If, in fact,

there is an order in the magistrates’ court that appears

to be working satisfactorily, one then considers whether

it would be more convenient to leave it operative in

the magistrates’ court or whether certain advantages in

the Divorce Court might outweigh that convenience.

Generally one leaves the custody order operative in the

magistrates’ court, I should have thought, in more cases

than one substitutes an order of the Divorce Court. 1

do not know whether those who may have more to do
with the conduct of undefended cases would agree with

me in that, but I should have thought certainly that the

Divorce Court always deals with custody and considers

whether the magistrates’ order should be left operative

and, if that seems best, leaves it. Where there is no
prayer for custody in the petition, I think that the court

will always ask what the situation is about the children

and if it finds that the de facto position is satisfactory

then it will make no order. (Mr. Raphael) : What I wanted

to point out was that we have a large number of cases

where the Divorce Court has made no order in respect of

custody of the children and where we are subsequently

asked to make an order. {Mr. Mace) : May I say that my
experience is that, if an order for custody is not asked

for in the petition, the judge dealing with the matter

usually asks why? Counsel informs him that the matter

is in the hands of the magistrates’ court and that he is

well satisfied to leave it there ; if there is any doubt the

judge raises the question and it has to be dealt with.

2550. {Mr. Mace): Going hack to the question of

particulars of charges, if a probation officer is present

when an application is made for a summons on the

ground of persistent cruelty, could not sufficient details

of the allegations be extracted and put on the back of

the summons so that a defending solicitor would know
what the charges were, and the man, if he appears in

person, could he told in oourt, “You have been told

the details, it is no good saying you do not know anything

about it ”?—I do not think that is practicable. lit is

difficult perhaps to explain precisely why not, but I

hear hundreds of these cases and I am quite certain

that it is not in fact practicable.

2551. May I repeat my question to your colleagues?—

{Mrs. MacAdam): I also would say that I do not lhink

it is practicable, and I would also say that in the vast

majority of cases one of the difficulties would be that

there are no solicitors An the case at all. {Sir Leonard

Costello): I think that that really is the answer to it.

A woman who comes into court unrepresented generally

pours out rather a long, involved story in considerable

detail extending over a long period, and it would be very

difficult to require her to put her allegations in the precise

form of bhe pleading. Personally I see no difficulty about

it with parties properly represented.

2552. My suggestion is that if the probation officer is

used for reconciliation purposes, he could help the

party and it would save the court a lot of time because

it could limit the questions to the complainant to material

points.—I think that would be practicable.

2553. Would you turn to paragraph 27, where you

say :
—
“ In a considerable number of cases it is apparent

that the cause of the trouble between the parties is

trivial. There is too often a readiness to seek the inter-

vention of the court without any serious reflection on

the step which is being taken.”

Is it the experience of the magistrates that if one sister

gets a separation order against her husband, very shortly

afterwards there is an application for an order by another

sister?—I have not noticed that in particular.

2554. {Chairman): None of you, I understand, has

noticed that?

—

{Mrs. MacAdam): No. (Mr. Raphael):

No.

2555. (Mr. Mace): On your point as to probation

officers dealing with reconciliation, you agreed, I think,

that reconciliation should take place at the first available

opportunity and that once the parties have come under

the shadow of the court reconciliation is more difficult.

Have you given consideration to the .possibility, not of

'having the probation officer present in court, but of

sending the parties either to a voluntary organisation or

to the probation officer, which gets them out of the court

atmosphere?—We very often do send people to a volun-

tary association. We sometimes send them to a dootor

if we think that will help. We are largely influenced by
the report the probation officer makes as to what is

necessary in a particular case.

2556. Your last words make me feel you did not

appreciate my point. I do not want the intervention of

a probation officer who, we all know, is connected so

closely with the court and also with the police and with

criminal work. My suggestion was that reference should

be made to someone who is not within the shadow of the

court.—I have no doubt that that is very desirable, but

of course the only cases we have any cognisance of at all

are cases which do come one way or another to our court.

2557. The parties come in the first place to apply for a

summons?—What generally happens is that they come for

advice.

2558. That is in country districts, they go to the clerk

to the magistrates for advice, or to the probation officer?

—Yes.

2559. If they go to the clerk to the magistrates do you
not think that reconciliations might be furthered if they

were told “ Now, before you come near any court officially

why not try reconciliation through an independent body
away from the court”?—I agree with that. {Mrs.

MacAdam)

:

We would agree, and I think that is done in a

great many cases.

2560. Going back to the question of adultery, may I

make a practical suggestion for your consideration? The
written notice which at present has to be sent to the

spouse who is alleged to have committed adultery could

also be served upon the third party?

—

{Mr. Raphael): Yes,

there is no objection to it being served on the third party.

There is the difficulty of service and as to whether pro-

ceedings can be effective in the absence of proof of service.

2561. Would you not agree that in the majority of magis-

trates’ court cases the person is well known and living in

the 'locality?—No, I should have thought the opposite.

{Mrs. MacAdam): I disagree, quite the opposite. (Sir

Leonard Costello)

:

Again, I am sorry to disagree with my
two colleagues but I should say that what you have just

said is exactly the case. It is very often someone in the

same street or nearby. I should like to emphasise again,

if I may, that it really does offend my judicial sense that

anyone should be charged with an offence and not have

an opportunity of rebutting it.

2562. {Chairman): But is not the possible explanation

that two of you are speaking as to large towns where it is

very difficult to get in touch with the person, and the third

is speaking of a country district where conditions are

different? Is not that the answer?—That may be so but, with

great respect, that does not really to my mind detract from

the fundamental principle underlying this question.

{Chairman): I quite follow that, I was trying to explain

why you differed as to the difficulty of service, not as to the

question of principle.

2563. {Mr. Mace)

:

Let me continue my suggestion that

the letter sent to the third party should contain a para-

graph giving him or her notice of the date and place of

the hearing, and informing him or her that he or she can

appear and will be heard.—{Mr. Raphael)

:

Most of them

would not be in the least interested in any such document.

{Mrs. MacAdam): In most cases the third party would

never be found.

{At this stage the Commission adjourned for a short

period.)

2564. With regard to paragraph 33, there is one very

small point that I think ought to have consideration.

Matrimonial cases are taken at the end of a long criminal

list, and when the husband, say, is giving, or attempting to

give, his explanation, the time comes when one of the

bench says he has an appointment and wants to rise.

There is an atmosphere of rush. Has that been considered

by the Magistrates’ Association?

—

{Mrs. MacAdam): Yes,

it has been considered at a great many of our conferences,

and that is why we do think that every consideration
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should be given to the place in the list to be given to matri-

monial cases. We do much prefer them to be taken at a

time when those difficulties would not arise.

2565. Do you not think it emphasises the point for

taking matrimonial cases apart from the criminal jurisdic-

tion of the court?—(Mr. Raphael): On the local bench

where I sit as a lay justice, we have a special day tor

hearing domestic cases
;
that works satisfactorily. (Mrs.

MacAdam) : May I say, that in the busy industrial areas

in the North, it has been found that the best practice is to

hold evening courts.

2566. In juvenile courts you avoid the use of uniformed

policemen, do you not?—(Mr. Raphael) '. No. It was

the practice, it is not observed now. It has been held

to be quite unnecessary, and now has been largely

abandoned.

2567. The juvenile court is kept apart from the other

court. Do you think it desirable, chiefly from the point

of view of reconciliation, that the serving of a matrimonial

summons should be by a uniformed policeman?—I think

the answer to that is no, but I do not think the summons

is served by a uniformed policeman. I think it is served

very largely by post. If there is personal service I think

it is effected by a warrant officer in plain clothes.

2568. 1 think I should be right in saying that in country

districts it is effected not only by uniformed policemen

but by means of a big motor-car bearing Police all

over it.—I should have thought that would be undesir-

able.

2569. I appreciate that it may be a convenient way

to serve summonses, with the number that have to be

served, but, once the neighbours have seen the police go

to the house, -the party served is on his or her dignity,

and that may spoil the chance of reconciliation?—(Mrs.

MacAdam): I think you are right.

2570. I realise the difficulties of transferring the court,

and particularly the court officers who have to collect all

the cash, but do you think that matrimonial cases should

be separated as far as possible from the criminal pro-

ceedings and that the police should not take part in the

serving of the summons or in the ushering of the court

unless it were absolutely necessary?—I think we all agree

to that. (Sir Leonard Costello)

:

Actually when we are

dealing with domestic proceedings there are no police

there at all, and there is no ushering of the court.

2571. I appreciate that, Sir Leonard, but you see, even

in your court, in a country district, the parties in matri-

monial cases are summonsed to the magistrates’ court, and

on arrival have to sit through the motor cases which take

so long -these days?—Yes, that is so. (Mrs. MacAdam)

:

May I say something here regarding your point about

buildings? Juvenile courts have to be held in separate

buildings from the adult courts, and in some instances

those premises would be .admirably suited for the hearing

of matrimonial cases, but, as you are probably aware,

there is in existence a rule that the room cannot be used

for juveniles on the same day as for adults. We are

therefore debarred from using what would be an ideal court

for matrimonial work because at some other time during

the day that -room is used for juveniles. We appreciate

that -the courts must be separated, but the rule that in

no case must the room be used on the same day for

adults and children makes the working of the court

extremely difficult. If we could get over that difficulty

somehow it would be a great benefit because the smaller

rooms and the less formal atmosphere of the modern

juvenile courts are, we think, very suitable for the hearing

of matrimonial cases.

2572. Turning to paragraph 35, you say that solicitors

should be encouraged to co-operate with the cou-rt in the

arrangement of lists. Do you find any difficulty on the

solicitors’ side in arranging your lists?

—

(Mr. Raphael):

There is not intended to be any imputation on solicitors

in that paragraph. (Sir Leonard Costello)

:

I do not think

there is any difficulty about that. (Mrs. MacAdam): It

is a matter for arrangement between the court clerk and

the solicitors. The magistrates are not brought into it.

2573. Paragraph 40 is on the question of adjournment.

At what part of the proceedings do you in the majority

of cases come to the conclusion that it is necessary to

adjourn a case?—(Mr. Raphael)

:

I should have thought, in

the majority of cases, when one had heard the evidence of

the complainant.

2574. You suggest then that there should be a talk with

the probation officer?—In very many cases something

emerges in the course of hearing evidence which indi-

cates a possible line of reconciliation which has not been

explored.

2575. What is the objection to the case coming on again

before a new bench?—You would have to start de novo

and hear the evidence all over again.

2576. The bench has only heard the complainant’s

evidence, and upon that the bench thought there was

a possibility of reconciliation. The complainant goes to

the probation officer, and talks the matter over with

him ;
it may well be that when she next gives evidence

she gives it in a clearer form having had the advantage

of advice from the probation officer. In paragraph 40,

you are, as I read it, saying that it is essential to have

the case before the same magistrates. I put it to you

that in many cases it would be an .advantage to have new

magistrates, so that they might bring fresh brains to

bear on this matrimonial tangle after the parties

have been given the opportunity of reconciliation?—Yes,

if you are prepared to start the case all over again. It

might not be altogether satisfactory in the face of per-

haps a successful cross-examination which has elicited

certain facts in a particular way. It might not be fair

to one or other of the sides to start the case afresh each

time.

2577. In the metropolitan courts the re-hearing would

be within a week or so?—Our lists are so congested,

sometimes it might have to wait a month.

2578. Do you think that at the end of a month you

would really have any recollection of the first evidence?

—

I would have my mind refreshed by reference to the

note. (Mrs. MacAdam): May I say there that I do feel

we must not overlook the effect that these hearings some-

times have upon the parties themselves
;
there is often a

great nervous or emotional strain put on the parties who
are giving evidence. Is it fair to ask them to go through

the ordeal unnecessarily for the sake of having a new
lot of magistrates to hear the case?

2579. On paragraph 50 it is agreed, of course, that the

whole question is what is best for the children. Would
you say from your experience that there are some wives

who claim custody of children who are old enough for

their custody to be given to the father, because the wives

feel that it would not be proper for them not to claim

custody on the ground of personal prestige?—I think that

may be one of the influences. (Mrs. MacAdam)

:

I think

it might be the case. (Sir Leonard Costello)

:

That does

arise on occasions, I agree.

2580. Therefore in custody cases would you say that

the same bench should deal with the custody immediately

after the hearing of the case in dispute, or a different

bench on a different day?

—

(Mr. Raphael)

:

Personally, I

should have thought the same bench should deal with the

matter either then or at some other time, preferably then

and there.

2581. Is that the reply of your colleagues?

—

(Sir

Leonard Costello)

:

I agree with that. (Mrs. MacAdam)

:

I do not disagree because I think there are cases where

it would be expedient for custody to be dealt with on the

same day, but I think there are also cases where there

might be a distinct advantage if the question of custody

were dealt with at a separate time.

2582. (Chairman): But by the same bench?—Not by
the same bench.

2583. (Mr. Mace) : That leads me to this. Assume that

a probation officer has made a very gallant effort, there

have been two or three adjournments of a case and he
has very nearly effected reconciliation, but finally the

case has had to come before the bench and an order has

had to be made. That is not an exceptional case, is it?

—

(Mr. Raphael): No.
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2584. You meet that very frequently?—(Mrs.

MacAdam)-. Yes.

2585. Do you think it would be an advantage to have

a different officer, it may be the children’s officer, to deal

with the custody of the children and to see those two

parties about that?—(Mr. Raphael)

:

I think it would

be. (Mrs. MacAdam)-. I think it might be an advantage

but it would surely be rather unnecessary multiplication

of work, because the same reports as to home conditions

would have to be made a second time.

2586. But, of course, we are dealing in the first instance

with the breaking of the marriage by separation
;

that

is very serious, is it not? In the second place we are

moulding the life of a child.—Yes.

2587. Ought we to worry about the amount of work

that is to be done in order to make sure that the children

have the right consideration?—No, not the amount of

work, but 1 think you would alienate the parents con-

cerned if another person made the same enquiries a

second time. You would not get such willing co-operation

if they felt they had to be subjected to the enquiries a

second time, and I think co-operation from the parents

is essential.

2588. I am not thinking just at the moment of every

case. I am thinking of a case where there has been a

serious dispute between the parents, where the probation

officers have been used over a long period, and then the

magistrates eventually have to settle the dispute. Then
comes another dispute because the parents both want

the children. I would like to have your view on the

advisability of having a different officer to deal solely with

the children’s interests.

—

{Mr. Raphael): In the vast

majority of disputes between husband and wife resulting

in an application for an order of the court, there is no

real contest about the custody of the children. In the

large majority of cases the father is conceding that the

custody should be with the mother, because he is quite

unable to do his job and look after the children at the

same time. The number of disputes in those cases is

remarkably small.

2589. Do I take it that you agree with me in my
“ difficult ” case? In the difficult case where a probation

officer has been concerned at .two or three hearings, and

;then the magistrates have given ia decision which is

most probably very unpopular with one of the parties,

do you agree that it would be better to have a separate

officer?—I would agree.

—

(.Mrs. MacAdam): It might be

better, I would not say it would always be better, it

might be better.—^{Sir Leonard Costello): Yes.

2590. Now let us take the “ easy ” case. In the majority

of the matrimonial cases have you a report of the proba-

tion officer on the parties?—(Mr. Raphael)

:

No.

2591. Then if the parties have agreed that one or the

other should have the children, what steps does the court

take to see that that is right?—(Sir Leonard Costello):

I think no further steps are taken in the majority of

cases.—(Mr. Raphael): In the larger number of cases

where there has been no contest about the custody of

the children, it is obvious that the children should remain,

unless there is a strong reason for saying the contrary,

with the mother.

2592. Do you feel that there should be provision that

in every case some official should look into the matter for

the children’s sake?—(Mrs. MacAdam): Yes.—(Sir

Leonard Costello)

:

Yes—(Mr. Raphael)

:

I agree.

2593. I now come to paragraph 61. An order is made

by the court at A against a man to pay so much a

week. He leaves the district of A and goes to B. The

magistrates at A retain jurisdiction to enforce the order,

is that right?—No, generally such an order would be

transferred to the area where the man lives.

2594. To B, where he goes to live?—Yes.

2595. Who can send him to prison, the magistrates at

A or B?—The magistrates at B, where he answers the

proceedings.

2596. If that is right I have no further questions—Yes,

it is so.
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2597. (Mr. Maddocks): The problem which has been

raised is this. A man moves to B and the order is trans-

ferred to B. The magistrates at B will send that man to

prison if he does not pay. The difficulty which arises is

that the man cannot at the moment pay into the court

at B. He has to send the money to the court at A. The
result is that when the court at B is trying to enforce the

order, it very often does not know whether the man
has paid or not unless it has an up-to-date certificate

from the court at A. It very frequently happens that

when people are fetched before the court under a warrant

they very indignantly say, “ But I have sent the money ”,

and sometimes, Mr. Raphael will bear me out, they turn

out to be right.—I quite agree. A very helpful change

in procedure would be for the enforcing court always to

be the collecting court.

2598. (Mr. Mace)

:

What is necessary then is that there

should be a change so that the court to which the man
pays the money shall be the court which considers whether

or not he is making a genuine effort to pay?—

(

Sir Leonard
Costello): Yes.—(Mr. Raphael): Yes.

—

(Mrs. MacAdam):
Yes.

2599. Assume that it was the law that when a decree

was made in the Divorce Court the judge should have

power to say, “ The magistrates’ court will now deal with

maintenance variations and enforcement”. Would the

magistrates accept that responsibility?—

(

Sir Leonard
Costello): There would be no difficulty.—(Mr. Raphael):

Quite reasonable and quite easy to deal with.

2600. Let us see if such a change of procedure would

solve the difficulty with regard to concurrent jurisdiction

with the Divorce Court. Assume that there has been

an order in a magistrates’ court and then the parties

go to the Divorce Court, it would be for the divorce

judge to say, “ On matters of maintenance this remains

in the magistrates’ court ”. That woyld be easy?—Yes.

2601. In a divorce case where there have not been

any previous proceedings in the magistrates’ court, it

would be quite easy for the judge to say, “The matter

of maintenance I will transfer to be dealt with by the

magistrates’ court”?—Yes.

—

(Sir Leonard Costello): Yes,

that is so.

2602. What is your difficulty with regard to interim

orders? They would be made before decree nisi, and

the judge would say, “ The question of maintenance re-

mains with the magistrates’ court ”.

—

(Mrs. MacAdam) :

Those interim orders are not made at the present time

because so often we are told that the case is going to

the High Court, and because of that we in the lower

courts do not make an interim order.

2603. That is your present difficulty?—That is the

difficulty.

2604. But would there be that difficulty if the law is

changed so that magistrates’ courts will enforce all divorce

maintenance orders unless the judge directs otherwise?

—{Sir Leonard Costello): In that case there would be

no difficulty with regard to interim orders.—(Mrs.

MacAdam): We should be allowed to make the interim

orders in that case, I presume.

2605. I presume so, too. Would it not be the cure for

the present difficulties?—It would cure that difficulty. It

might make others, but it would cure that one.

2606. May I put a possible difficulty? Assume that a

summons for persistent cruelty was issued by A against B
and before it was heard B launched a petition for divorce

on the ground of the same cruelty. That would be a

matter for direction by the High Court in any event?—
(Sir Leonard Costello): That would be so.

2607. Is there any real difficulty on that point?—I think

not.

2608. I have one other question. Is there in your

opinion any advantage in making a separation order for

a limited period?—(Mr. Raphael): Speaking for myself

I would say no, because any separation order comes

to an end if the parties are subsequently reconciled. I

think, if an order has to be made, the complainant is

B
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entitled to an order for all time subject to what happens if

the parties do become reconciled. Either party can ask

for the order to be revoked.
2609.

It would allow the court after a period of, say,

three years, to give further consideration to whether the

wile was, in fact, working, or capable of working, and

whether the maintenance should be the same?—The person

subject to an order is at liberty at any time on fresh

evidence to have the matter reconsidered, certainly as to

amount.

2610. (Mrs. Alien)-. There is one small point on recon-

ciliation. You emphasise that the probation officer should

act in reconciliation. Would you agree that many people

would not discuss their domestic problems with anyone

other than a stranger whom they are not likely to meet

again?—(Mrs. MacAdam)

:

Yes, I would agree.

2611. And that would give emphasis to your point

here?—Yes.

(Chairman): Thank you very much for your memo-
randum and for your evidence.

(The witnesses withdrew.)

PAPER No. 31

MEMORANDUM SUBMITTED BY THE NATIONAL ASSOCIATION
OF PROBATION OFFICERS

The National Association of Probation Officers seeks

in the following statement lo draw attention to the need

for exLcnded provision for conciliation work and to pro-

pose legislation for this purpose, if that is necessary.

It proposes changes in the constitution of the lower

courts for dealing with matrimonial proceedings, sug-

gests that there is a need for improved machinery for

the making, variation and enforcement of orders of main-

tenance ; and proposes certain changes in the law mainly

designed to provide equality in matrimonial proceedings

for men and women. Comment is made on the welfare

of children of divorced or separated parents ; the protec-

tion of the interests of children and aggrieved spouses ;

the legal age at which marriage is permitted, and sundry

other matters.

Introduction

1. The National Association of Probation Officers is the

representative organisation of the probation service in

Great Britain and approximately ninety per cent, of the

probation officers in .England, Wales and Scotland are

members. Many of these officers are called upon officially

in their daily work to assist in conciliation in matrimonial

disputes and many are approached for advice and help

by those who have mot difficulties in their marriages, but

have not reached the stage of wishing to take legal action.

In all their duties probation officers are in daily contact

with the lives and homes of the general public and are

therefore familiar with the problems which arise in those

lives. Their contact with homes in connection with offen-

ders dealt with by means of probation may often reveal

domestic disharmony as the background of delinquent or

criminal behaviour. They therefore feel able, through this

Association, to express views, based on their experience,

about matters which are to be reviewed by the Royal
Commission on 'Marriage and Divorce.

2. The probation service can also ofFer the Royal Com-
mission the benefit of a long history of matrimonial con-

ciliation work. It is seventy-five years since the Police

Court Mission was formed and from the early days of

that organisation, conciliation was the feature of its work,
which has been gradually taken over and absorbed in the

work of the probation service. Official recognition of the

place of the probation service in matrimonial conciliation

was given, and a duty in that field placed on probation
officers, by the Summary Procedure (Domestic Proceed-
ings) Aot of 1937.

The law relating to divorce

3. Except where matters affecting the custody of children
are concerned the probation service has so far had little

place in the Divorce Court, and probation officers do not
in the course of their duties have occasion to concern
themselves with matters relating to divorce. The Associa-
tion has therefore no specific recommendation to submit
regarding the law relating to divorce.

4. The opinion of members of the Association is gener-

ally against any major change in the conditions under

which divorce may be obtained, but some of its members

would support the proposal that the right to petition for

divorce should be given to a wife or husband who has

been separated for seven years or more from the marriage

partner, provided that no innocent party may <be com-

pelled to accept divorce.

5. We would also suggest that the provision whereby a

wife may obtain a divorce from her husband on the

grounds of his depravity or indulgence in unnatural prac-

tices, might be extended to a husband whose wife indulges

in lesbianism or other unnatural practices.

Conciliation

6. This Association would emphasise its agreement with

and support for the dictum laid down in the Final Report

of the Committee on Procedure in Matrimonial Causes

that “ the preservation of the marriage tie is of the highest

importance in the interests of society ”, that “ reconcilia-

tion should be attempted in every case where there is a

prospect of success ” (para. 4) and that “ the reconciliation

of estranged parties to marriages is of the utmost import-

ance to the State as well,as ito the parties and their children.

It is indeed so important that the State itself should do
all iit can to assist reconciliation ” (para. 28 (i)).

7. It is not necessary to sot out here the details of the

scheme for the use of probation officers or court welfare

officers in divorce proceedings which was suggested by
the Report of the Denning Committee (para. 29, sub-

sections (iv) to (ix)). This Association urges the Royal
Commission to recommend such legislation as may be
necessary to implement those suggestions. The Denning
Committee did not think that legislation would be in-

volved, but the Lord Chancellor, in the House of Lords
on 27th March, 1947 (House of Lords Official Report
Vol. 146, No. 52, Cols. 916/7) could not accept that view
and could not promise any parliamentary time for .the

introduction of the legislation he considered -to be
necessary.

8. The National Association of Probation Officers wel-

comes the recommendations of the Denning Committee
and at the time these were published offered its fullest

support to any scheme for the use of the probation service

for the court welfare work proposed, whether that work
was to be placed in the hands of a separate group of
officers recruited from the probation service, or in the
hands of the probation, officers already available. If was
pointed out then, and is repeated now, that if court wel-
fare officers, as suggested, are appointed, their work can-
not be confined to their personal contact in the courts
with .applicants for divorce, but must involve enquiries

and contact with the home districts of one or both of the
parties concerned, and for this purpose they could use
the services of colleagues in those home districts. The
probation service is now so organised that there is at least

one man and one woman officer available in each petty
sessional division in the country, so that .the machinery
already exists for conducting enquiries in connection with
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conciliation proceedings, wherever they might be needed.

Furthermore, probation officers have wide experience of

matrimonial conciliation work and are trained and suitable

to accept additional responsibilities in that field. The use

of the experience of colleagues in making certain local

enquiries does not reduce the necessity for specialist

officers to be available at the Divorce Court to assist in

conciliation efforts where the petitioners so desire, or

where the judge considers that this might usefully be

attempted.

9.

Conciliation and condonation. In view of the pos-

sible extension of the conciliation work of the probation

service to the Divorce Court, it is necessary to ask the

Royal Commission to consider the law with regard to con-

donation. The Denning Committee referred to this (para.

86 (i)). Reconciliation is to be encouraged and this Asso-

ciation would suggest that any action taken by either

party to a marriage in a genuine effort to bring about

reconciliation should not jeopardise that party’s right to

institute or resume divorce proceedings if the attempt

fails ;
nor should any such action constitute condonation

of a matrimonial offence. Any aot now regarded by law

as condonation, if taken under circumstances obviously

designed to assist conciliation, should similarly not be a

barrier to subsequent proceedings for divorce.

10. It is appreciated, however, that the law cannot be

changed in such a way as to permit occasional casual

resumptions of married life while retaining freedom to sue

for divorce, and we would suggest that the right to institute

or resume proceedings after an act which would at present

be regarded as condonation, should be limited to a period

of twelve months after that act. This, however, is a

matter which, if accepted in principle .by the Royal Com-

mission, must of course be amplified in detail by legal

authorities.

11. Conciliation in the lower courts. -This Association

believes that the conciliation work already being attempted

in the lower courts should be encouraged in every way-

possible. At present, a summons for a separation or

maintenance order may be issued by the clerk to the

justices, or a member of his staff, although in many parts

of the country all such applications are dealt with by a

magistrate sitting as an “applications court” with the

clerk.

12. Applications courts. We would most strongly re-

commend that -the establishment of “ applications courts
”

be made uniform throughout the country. In country

districts, where sittings of the normal courts may be infre-

quent or irregular, arrangements should be made for a

magistrate to be available at a fixed time each week

(probably on the local market day) for the purpose of

dealing with applications.

13. We would strongly recommend also that when a

magistrate is sitting to deal with applications for sum-

monses, 'the probation officer should -be either in the

court or available to it, so that in matrimonial proceedings

the party making the applications may, if the magistrate

so suggests, be referred to the probation officer for initial

enquiries and discussion about the possibility of recon-

ciliation before a summons is issued. Much of the -most

helpful work in the field of reconciliation is already done

in this way and the extension of the facilities for it to all

parts of the country cannot fail to be helpful.

14. This arrangement was advocated by the Depart-

mental Committee on the Social Services in Courts of

Summary Jurisdiction, 1936 (Cmd. 5122, para. 16) and

commended in the Home Office Memorandum on the

Principles and Practice in the Work of Matrimonial Con-

ciliation in Magistrates’ Courts, 1948 (para. 32). We
hope the Royal Commission can now recommend its

general adoption throughout the country.

15. It must of course be the paramount right of the

applicant to be granted a summons if he or she so insists

and if the magistrates are satisfied that a prima facie case

has been established, but even this need not obviate the

possibility of intervention with a view to conciliation it

the magistrates, at the hearing of the summons, so

recommend.

16. Legal Aid and Advice Scheme. The scheme for the

provision of legal aid and advice through the Legal Aid

and Advice Act, 1949, has not yet been extended to the

lower courts, but when this extension is made it will
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involve the establishment of local committees and certi-

fying committees .to consider applications for legal assist-

ance, and the opening of legal aid centres. It would be
regrettable if this led -to a method of granting assistance

in separation proceedings so that such proceedings were

aotually started, summonses issued and solicitors in-

structed, without opportunity being given for efforts to

be made to effect conciliation.

17. Attention has been drawn to this danger, and it was

referred to by the Lord Bishop of Norwich in the House

of Lords Debate on the Second Reading of the Legal Aid

and Advice Bill on 27th June, 1949 (House of Lords

Official Report, Vol. 163, No. 87, Cols. 327-9). In replying

to that Debate the Lord Chancellor said that he and the

Home Secretary were proposing to amend the existing

Rules relating to probation officers so that their services

would be available to legal advisers and to local com-
mittees under the Legal Aid Act, and he undertook to

urge the Law Society to see that committees made the

fullest possible use of the service of the probation officer.

18. This Association hopes that the Royal Commission

will emphasise .the need for this undertaking to be imple-

mented, as no action appears, so -far, to have been taken.

Matrimonial proceedings in the lower courts

19. This Association is of the opinion that, where this is

applicable and practical, the same facilities for obtaining

separation orders should be available -to both husbands

and wives. At present a husband cannot obtain a separa-

tion order from the magistrates’ court on grounds of

desertion by his wife. In such conditions a man must

either leave his wife and home, when she may summon
him for a separation order or maintenance order

;
or

he must allow a period of desertion to last at least three

years before he can take divorce proceedings. The return

of a deserting wife within three years rules out the latter

possibility. This condition does not help to maintain

marriage; it tends to lead to recourse to the Divorce

Court, with the finality of decisions there, rather than to

the lower courts where orders may later be rescinded

or allowed to lapse if the parties come together again.

20. We think therefore that a husband should have the

opportunity to seek .temporary relief in the lower courts,

so that he may not be driven to seek permanent relief

in circumstances where, except as a last resort, this might

not be desired.

21. Notwithstanding this recommendation, we would

also add that in our opinion the law should be so amended

that proceedings in the lower courts for a separation order

on the grounds of desertion do not constitute a barrier

to later proceedings in the Divorce Court if the desertion

continues.

22. Conversely, we consider it necessary to amend the

law so that proceedings for divorce do not bring to an

end any pending proceedings in the lower courts, for

maintenance. At present, if a wife issues a summons

for maintenance and even in some cases an interim order

has been made, any further action in the matter can be

brought -to an end if the husband commences divorce

proceedings against his wife. The lower courts should

be allowed to make orders for maintenance which will

run until the settlement of divorce proceedings.

Welfare of children

23. As an experimental measure one probation officer

has been employed in recent months in the High Court

to conduct enquiries and report to the judges in matters

affecting the custody and welfare of children, consequent

on divorce proceedings. The satisfactory work done in

this way was favourably commented on in the House of

Lords on 14th February, 1951, and the Lord Chancellor

on that occasion expressed a hope that it may be possible

to extend this work to other courts hearing divorce pro-

ceedings in London and elsewhere (House of Lords

Official Report, Vol. 170, No. 30, Col. 350). This Associa-

tion would strongly recommend such an extension, in

full implementation of the Denning Committee recom-

mendations in the matter (para. 29, sub-sections (i) to (vu)

and (x)).

•74 We are of the opinion that a court welfare officer

(or* probation officer) should be available in all courts

dealing with matrimonial proceedings, to conduct enquiries

and give advice to courts as to the welfare of children,

means of the parties, etc.
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25. Orders for custody, maintenance and access. We
are of the opinion that in all cases of divorce where such

questions arise, the Divorce Court granting the divorce

should also make orders governing the custody of, main-

tenance of and access to children of the divorced parties,

and should have available to it all the services of a court

welfare officer or probation officer, who can on its behalf

obtain information and give the courts such advice as

may toe required.

26. If this cannot be done in all cases through the

Divorce Court, legislation should toe introduced to provide

that, if the Divorce Court does not make an order granting

custody, maintenance or access, or if the parties so prefer,

the making of such an order shall toe referred to the

lower courts, where the service of a probation officer

should be similarly used.

27. The suggestion is submitted for consideration by

the Royal Commission, that in all cases where orders are

made for the custody of the children, the children might

for a limited period (say, twelve months) be under the

supervision of the court through the court welfare officer

or probation officer, so that any unsatisfactory feature in

the arrangements made might be reported to the court

with a view to the amendment of the order.

Variation and enforcement of orders made by the Divorce

Courts or lower courts

28. We are of the opinion that orders for maintenance

made in the Divorce Court should be variable in the

lower courts on application by either party to the divorce,

if there are changes in circumstances which appear to the

court to warrant suoh a variation. This provision would

reduce the delay and cost at present involved in applica-

tion to the Divorce Court for such variation.

29. We are anxious hot to suggest legislation which

would reduce the standing of marriage or make for easier

divorce or separation, tout we cannot avoid the fact that

many divorces and separations have been made and others

will be made. We feel, however, that where divorce or

separation proceedings have been taken and orders have

been obtained, the parties should be held fully responsible

for the consequences of such proceedings. Any action

which allows the parties to escape from their obligations

must tend to encourage the taking of proceedings more
lightly than will toe the case if provision can be made for

the strict enforcement of all orders made by the courts

in matrimonial proceedings.

30. We would in the first place recommend that the

enforcement of maintenance orders obtained in the

Divorce Court should be possible through the lower

courts, which already have machinery available for the

enforcement of orders they have themselves made.

31. We would suggest that in the enforcing of any

orders for maintenance or other payments, made either

in the Divorce Court or in the lower courts, the full

resources of the State should be made available to the

courts or to the injured party. Information which would

assist in the tracing of missing persons who are avoiding

obligations under such court orders should not be with-

held if it is in the possession of the Ministry of Food,

Ministry of Pensions, the Service Ministries, the National

Registration Officer or the National Assistance Board,

though we are of the opinion that such information should

only be given to a bona fide official of the court, and

only on authority given by the court after a summons
for recovery of arrears of payments has been applied

for, and would be granted if any address were known.

32. We believe that similar provision should be made
to assist in the serving of summonses on defaulting or

allegedly defaulting spouses against whom orders are

sought.

33. The prolonged default in payment of many main-

tenance orders leads to accumulations of debt which are

in many cases never met. We consider that assistance

in avoiding this situation should be given, by speedier

action to prevent accumulation of such arrears, and would

suggest that if payment on any maintenance order pay-

able through the court falls into arrears to the extent

of the equivalent of four weeks’ payments, a summons
should be issued against the defaulter by the clerk to

the court, unless the complainant gives specific instruc-

tions to the contrary.

34. We would further urge the Royal Commission to

give serious consideration to the possibility, in cases of

persistent or wilful default in payments, of arrangements

being made for deduction of payments due under main-

tenance orders, at .the source of the income of the person

against whom the order is made. More detailed sugges-

tions in this connection will, we understand, be made
by other organisations so we do not here enlarge on
the proposal.

35. We consider that the regular maintenance of pay-

ments under orders made by the courts would be assisted

if collecting officers at all courts were available at suit-

able times so that those who are working irregular hours,

shift systems, etc., could have opportunity to make their

payments regularly, or collect moneys due to them. We
believe that in some cases more care might reasonably

be given to the selection of persons who deal with the

general public in connection with the work of the courts.

36. We welcome the provisions made by the Main-

tenance Orders Act, 1950, but would recommend the

extension of these to all Commonwealth territories. We
believe that it should be possible to devise within the

Commonwealth speedier methods than those now in use,

for confirming, registering, enforcing and collecting pay-

ments under maintenance orders.

37. We would draw attention to the unsatisfactory

situation whereby a man may cancel large accumulations

of arrears under a maintenance order by serving a prison

sentence of three months or less as a debtor. It would

appear to us that some opportunity might be given to

prisoners serving sentences for debt in this way to earn

money which should go to the .party to whom moneys
are owing under a court order. This matter may not

be regarded as coming within the terms of reference

of the Royal Commission, but if this is not the case this

Association would be glad to refer to it again in oral

evidence.

Division of property and protection of wives and children

38. We feel that it is essential to provide that where

there is a separation or divorce the first provision in

any division of the property of the parties should be to

ensure an adequate share of essential goods and chattels

of the home to each party.

39. Thereafter, in the division of property to which

there is no clear title by either party, the property acquired

during marriage should be regarded as the joint property

of husband and wife and be shared accordingly.

40. In any settlement of property, due provision should

be made for any children of the marriage with a view

to ensuring their welfare.

41 . We consider that consideration should also be given

to the making of provision by law for any children of

the union, who are not children of the marriage, if there

is a subsequent breakdown of the marriage of the parents.

42. Provision should be made for power to be given

to landlords to transfer the tenancy of a house to a

wife or husband in cases of legal separation or divorce,

if the tenancy is at the time of the making of an order

or the granting of a divorce in the name of the party

against whom the order or divorce has been made. Under
present conditions a wife may obtain a separation order

on the grounds of her husband’s cruelty (e.g.) and yet

have to leave the matrimonial home, with her children,

because the tenancy of the house is in the name of her

husband.

43. If a husband against whom a separation order has

been obtained is the owner of the house in which his

wife is living, it should be possible for an order to be

made for the wife and children to remain in the home
and to pay an agreed rental or one fixed by the Rent

Tribunal
;

or for the husband to provide alternative

accommodation in terms of the Rent Restriction Act, if

he wishes to retain the house for his own use.

44. We would suggest further protection for aggrieved

wives who find it necessary to seek maintenance orders

against their husbands. A woman obtaining a maintenance

order, or order for maintenance under the Guardianship
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of Infants Act, and remaining in the marital home

forfeits, in three months, the right to enforce any such

order. We believe the law should be amended in this

respect and that a woman obtaining such an order should

have the right to such maintenance as the court shall

decide, for herself and her children, while remaining in

the home. In other words, to obtain maintenance it

should not be necessary for her to leave her home and

thus completely break the marriage.

Legal age at which marriage should be permissible

45. We have considered a suggestion made by several

of our branches, that the legal age at which marriage

may be contracted should be raised from sixteen to seven-

teen or higher. We do not feel able to submit to the

Royal Commission any proposal to this effect.

46. We think, nevertheless, that additional safeguards

are needed against the hasty contraction of marriage by

extremely young people and would suggest that it be

provided that, in all cases of the proposed marriage of

any persons under the age of eighteen, the consent or

the parent or legal guardian of that person, and also of

the juvenile court (or possibly the matrimonial or domestic

court referred to in paragraphs 49 to 51 below), should

be obtained before the marriage can be permitted.

Bigamy

47.

We hope the Royal Commission will give considera-

tion to proposals which will make the offence of bigamy

much more difficult to commit than is at present the

case. This is a matter on which other organisations will

no doubt submit suggestions, and we are content to men-

tion it here and to enlarge on the matter, if so desired,

in oral evidence.

Matrimonial (or domestic) courts

48. Probation officers are seriously concerned about

the manner in which matrimonial proceedings have to

be dealt with in some courts. In some petty sessional

divisions there are special arrangements for the holding

of separate matrimonial or domestic courts, on special

days or at special times when the normal courts are not

sitting; and in some places special courts are held in

distinct parts of the building or in separate buildings

from those where the normal courts sit. In other places,

however, it is still either not possible or has not been

considered necessary for such arrangements to be made,

and matrimonial cases may there come before the court

at the end of a long sitting in which the magistrates have

given exhaustive attention to a wide variety of major

and minor offences and matters arising under the local

bye-laws. This cannot help to ensure the best possible

decisions in applications for separation or maintenance,

and it is often unfair also to the parties concerned, as

they may have been compelled to wait for many hours in

the precincts of the courts, where the atmosphere is not

conducive to reasonableness.

49. This Association suggests that all proceedings con-

cerning matrimonial and domestic affairs should be heard

in specially arranged matrimonial (or domestic) courts.

If possible these courts should be served by magistrates

selected for this duty by virtue of special qualifications,

or those who have undertaken a special course of training

in the affairs likely to be met in such courts.

50.

In any case we would recommend that cases coming

before these courts, or in the absence of their establish-

ment, cases coming before the present courts, should be

heard by a bench of three magistrates, at least one of

whom should be a woman.

51.

We suggest that the proposed matrimonial (or

domestic) courts should deal with all summonses tor

separation and maintenance orders : the enforcement of

orders which have been made and on which payments

have fallen into arrears ;
the enforcement of orders made

in the Divorce Court on which payments have fallen

into arrears (if the recommendation made m Para-

above is adopted) ;
applications for variation of orders

made in lower courts ;
applications for variation of orders

made in the Divorce Court (if the suggestion made above

in para. 28 is adopted); and (although these matters

may not come within the terms of reference of the Royal

Commission) summonses for and proceedings arising out

of affiliation orders and orders made under the Guardian-

ship of Infants Act ;
adoption proceedings ;

applications

for consent to marry by those aged eighteen or over,

and possibly by those referred to in paragraph 46 above.

52. We believe that the general public should be

excluded from the special matrimonial (or domestic) courts

proposed in the preceding paragraph.

53. We do not propose that the Press should be excluded

from these courts, but think that limitations of the

information it is permitted to publish about proceedings

therein should be the same as those now governing reports

of matrimonial proceedings.

Preventive and educational measures

54. This Association considers that the utmost

importance should be placed on any work which may help

to maintain marriage and assist those contemplating

marriage to enter into it with understanding and the will

to succeed. We consider that it is necessary for facilities

to be available and widely known, for assistance and

advice to be given to those in whose marriages difficulties

have arisen.

55. We therefore endorse the recommendations of the

Denning Committee (para. 29, sub-sections (i), (ii) and (Ul)),>

and hope that further consideration will be given to

methods whereby the work of the marriage guidance

councils may be encouraged. In doing so we consider that

emphasis should be given to the advisory and educational

work of these bodies, and that continued close care be

given to the selection and training of counsellors and

advisers likely to be engaged in their work so that this

may always be conducted with dignity, complete confidence

and privacy.

56. In this connection, while paying our tribute to the

work of the marriage guidance movement, we should

mention again the long history and established place of

the probation service in conciliation work. We believe

that the general public should be more widely informed

that probation officers are available in an advisory as well

as in an official capacity and are always willing to offer

their guidance to people who are in difficulties about their

marriages or domestic affairs.

57. Probation officers can, and will, never come between

any party and his right of access to the law, but most

probation officers are consulted freely and frequently for

their advice on non-legal matters and are only too willing

to continue to be available. It should indeed be a

recognised part of the probation officer’s duty to give his

advice and guidance to those needing it, and while, at

present, probation officers are as a whole considerably

overworked, this does not lead them to desire any reduc-

tion in their duties. The solution of this difficulty is not

in any limitation of duties but in making these duties;

better understood, and extending the number of officers

available.

58. We believe that economies are not to be sought in

the field of advice, guidance and conciliation in

.matrimonial affairs, though a strict watch should be

maintained over the use of money made available for

these purposes. Wise expenditure in this field will, how-

ever ultimately reduce the much heavier expenditure at

present involved in the field of divorce (particularly under

the Legal Aid and Advice Act).

(Received 3rd January, 1952.)
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SUPPLEMENTAL NOTE ON STATISTICS SUBMITTED BY THE
NATIONAL ASSOCIATION OF PROBATION OFFICERS

1. The probation service and matrimonial conciliation.

The matrimonial work undertaken by probation officers in

1950, according to the Home Office Statistical Return, was

as follows:

—

Matrimonial conciliation cases referred to probation

officers by the courts before issue of summons, 5,684.

Matrimonial conciliation cases referred to probation

officers by the courts after issue of summons, 6,748.

Referred by the clerks to the justices, 3,770.

Dealt with by direct application to probation officers,

22,805.

Referred by other social agencies, police, etc., 5,212.

This means a total of cases dealt with of 44.219 in

which both parties were seen.

The Home Office figures also give a general heading
“ Other matrimonial work ” totalling 33,763 which refers

to enquiry and advice in which only one party was seen.

2. Applications courts. From evidence collected cover-

ing 256 courts in England and Wales we are informed that

there are separate applications courts in 74 places, and no
such courts in 115 places.

In the courts where applications for summonses are dealt

with the probation officer is present in 136 places, is not

present in 62 places, but is called in if necessary in 19

places.

3. Enforcement of orders. From all parts of the

country we have substantial evidence of this difficulty

—

there is a refusal and an inability to supply information

from the Ministry of Food, Ministry of Labour, Ministry

of National Insurance, Ministry of Pensions, Inland

Revenue authorities and from the Army and the Royal Air

Force.

Hardship is avoided by help from the National Assist-

ance Board who may then pursue defaulting husbands but

the general impression is that this is not done so thoroughly

by the National Assistance Board as it was by the former

local Public Assistance Committees.

4. Collecting officers. From our enquiry covering 256

courts we found that there are 6 in which the collecting

officer is available on one evening, 1 in which the collecting

officer is available on Saturday afternoon, and only 53 in

which the collecting office is open during the lunch hour.

There are of course adequate postal facilities.

5. Matrimonial courts. From the courts covered by our

detailed enquiry we find 74 in which matrimonial cases

are dealt with by special courts or on special days ; 117

in which these cases are dealt with by the ordinary courts.

In the latter cases there is evidence of very serious

delay in the hearing of cases and in 94 of them matrimonial

cases are always taken at the end of the day’s list.

In only 6 cases are the people concerned asked to come

at a later hour 'than that at which the court commences

its business, and so there are many cases in which the

parties wait from 10 or 10.30 a.m.. to 3, 4 or 5 p.m„ before

their cases are heard.

(Dated 12th June. 1952.)

EXAMINATION OF WITNESSES

(MR H W. BIRD, Senior Probation Officer, Bromley Division of Kent, MISS J. E. R. KENNEDY, Probation Officer,

Middlesex County, and MR. FRANK DAWTRY, General Secretary of the Association, representing the National Association

of Probation Officers; called and examined.)

2612. (Chairman ) : We have before us Mr. H. W. Bird,

Senior Probation Officer for the Bromley Division of Kent

;

Miss J. E. R. Kennedy, Probation Officer, Middlesex

County ; and Mr. Frank Dawtry, General Secretary of the

National Association of Probation Officers. Shall I address

my questions in the first place to Mr. Dawtry?

—

(Mr.

Dawtry)

:

Yes, I think so.

2613. We have been handed a further paper containing

additional information relating to certain parts of your

memorandum. Is there anything you would like to say

by way of addition to your memorandum before we start

asking you questions?—We did want to emphasise the

important part that the probation service has already

played, and is playing, in conciliation work. That is the

reason for our submitting a memorandum. You will

notice that we have said very little about divorce, but

a good deal about the procedure in the lower courts, where

our work is done. With regard to the additional informa-

tion, I apologise for submitting it so late. It is, I think, a

useful supplement, and the first set of figures, which have

only now been issued, show how much of this work the

probation service did in 1950.

2614. In the 'first .paragraph of your supplemental note

you state that the number of matrimonial conciliation

cases referred to probation officers by the courts before

issue of summons was 5,684. I suppose that the case is

referred when there is an application for a summons?

—

That is by magistrates hearing applications and postponing

their decision until the nrobation officer has had an oppor-

tunity of seeing the party or parties.

2615. The next heading shows that the number of

similar cases referred to probation officers by the courts

after issue of summons was 6,748. At what stage is that

most usually done?—Very often, early in the hearing

of the case; but sometimes on an adjournment when
magistrates feel they would like the probation officer

to intervene at that stage.

2616. Then the statement shows that .the number of cases

referred to probation officers by the clerks to the justices

was 3,770. What are the sort of cases in which that is

done?—The application is very often made in the first

place to the clerk, and before he even refers it to the

applications court or the .public court, he will say,
“ Perhaps you had better have a talk with the probation

officer”, or he will ask the probation officer to see the

parties. It is very helpful if he feels that here is a case

where obviously an attempt should be made at conciliation

before it goes any further. We really welcome the fact

that clerks take that opportunity when they can.

2617. Many witnesses who have appeared before us

have emphasised that reconciliation work should be under-

taken at the earliest possible moment. Do you agree

with that view?—Yes.

2618. The next figure quoted in your supplemental note

is that of cases dealt with by direct application to proba-

tion .officers. These cases number 22,805. Have you any
idea what it is that influences people to go to the pro-

bation officers in so many cases?—Just the fact that it

is known that the probation officer is available. He is

known in every community, and his duty is perhaps better

understood than it used to be. He is not regarded as

merely an adjunct of the .penal system—someone concerned
'only with offenders. He is the social servant of the court

to whom people have learned that they can turn. He
is known in this way not merely in industrial districts

—

in fact he is very often a much better known member of
the community in a rural area. It seems to be quite a
habit for .people .to go along to a man or woman whom
they know, in whom they have confidence, and discuss

their problem.

2619. That sounds a very good idea.—We did want to

emphasise that a lot of our conciliation work at present
arises from people coming to us voluntarily.
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2629. Would you turn to paragraph 27, where you

suggest that:

—

«
. in all cases where orders are made for the cus-

tody of the children, the children might for a limited

period (say, twelve months) be under the supervision of

tne court through the court welfare officer or proba-

tion officer, so that any unsatisfactory feature in the

arrangements made might be reported to the court with

a view to the amendment of the order.”

You really think that that is necessary in all cases, be-

cause it would involve a good deal of visiting peoples

houses—which possibly they might resent?—(Mr. Bird)

:

2620. {Lord Keith): 'Who is it that generally applies?

Is it more often the wife or the husband, or is it fairly

equal?—-Usually the wife.

2621. {Chairman) : The next figure you quote is that

of cases referred by other social agencies, police, etc.—

5 212. Thus you have a total of 44,219 cases in all,

in which -both parties were seen. Is that a large advance

on the .previous year?—It is not a very large advance.

The figure has been recently something like 40,000 a year

altogether, a steady figure. The 1950 figure does not

show any substantial increase. {Mr. Bird)

:

The figure has

been fairly static for the last four or five

We^shouldTay on the whole thafit would be a good thing

2622. I come to the last heading of your supplemental
.

f chjldren Q/ parents wbo tad been separated had the

note—" Matrimonial courts . This morning there was a
servjceg of a s£iiied officer available to them. What is

discussion as to whether it was common tor magiscraies
ofteQ overlookied is that the disruption of the home causes

courts to take the matrimonial cases at the end ot m
^ severe emotional and psychological disturbance in the

day. You give some figures about it. you say.
children. I feel that a probation officer, who is in his

“ From the courts covered by our detailed enquiry
norma ]_ duties very much concerned with child welfare,

we find 74 in which matrimonial cases are dealt with
could probabiy be a very great help, particularly in the

by special courts or on special days ; 177 in which xnese
^rst few montbs after the separation, both to the children

cases are dealt with by the ordinary courts.
and tQ the spouse left with the responsibility of bringing

Which, in your view, is the more satisfactory way of up those children.

dealing with this?—(Mr. Dawtry): May I first say that
2630. I was considering what the practical effect would

this is a sample of 256 courts—it does not refer to courts
bg Assumfi> for example, -that the custody of the children

throughout the whole country? They are representative ,

g . Q tQ the mother jf tbey are t0 be under the super-

courts. But out of that sample of which we have made a
vision of tbe court, for, say, twelve months, what would

survey in the last month, we get these figures, of wmcn
be done? Would the probation officer go uninvited to the

74 have special courts or have special days tor hearing
hQUSe :ust to ^ bow things were getting on, or would

.matrimonial cases. We would very strongly emphasise ^ wait for the magistrate to direct him to do it?—I think

the desirability of having special courts or special sit-
what we had in mjnd) my Lord) was that the court would

tings for the hearing of matrimonial cases. 1 tninK i
make an order similar to a supervision order, which can at

.should say that in ordinary courts it seems to be tne
sent be made ,under the Children and Young Persons

general habit for there to be considerable delay before the
AcJ . Tbe pr.obation officer would thereby be charged with

cases are heard. As stated in our note, m 94 ot tne i// ^ responsibility for keeping in touch with the children,

ordinary courts dealing with them, the matrimonial cases ^ wouid thus need no specific direction about each visit,

are always taken last on the list.

It wouid be left to the probation officer to use

2623. You say that in only six cues are 1ffie parties ^ discretion?—Yes, my Lord. (Mr. Dawtry): In making
asked to come at a later hour.

,, Wo this suggestion we were thinking about the court as well.asxeu co cocao ac a • ----- J out of the»
947-

Out of the 177. In some cases the court doesi say,,
We

shall not be ready for your business until 12 o clock,

or until 2 o’clock”; whereas normally the parties are

told to come along when the court sits at 10 or 10.30,

and thus they may have to wait all day, very often in very

unsatisfactory conditions. We feel very strongly about

that.

2624. I now turn to your principal memorandum. In

paragraph 4 you say:— ...
“ The opinion of members of the Association is gener-

ally against any major change in the conditions under

which divorce may be obtained, but some of its mem-

tiers would support the proposal that the right to peti-

tion for divorce should be given to a wife or husband

who -has been separated for seven years or more from

The court may have a very difficult decision to make

about custody, and may like to know twelve months later

whether its decision was the right one. If the probation

officer were asked to keep in touch, the order could then

be reviewed and that might be helpful to the court.

2632 Would you turn to paragraph 37? The first

sentence deals with the fact that a man may cancel large

accumulations of arrears under a maintenance order by

serving a prison sentence of three months or less as a

debtor. You go on to make this suggestion :—

“It would appear to us that some opportunity might

be given to prisoners serving sentences for debt in this

way to earn money which should go to the party to

whom moneys are owing under a court order.”

the marriage partner, provided that no innocent party •j-bat question, as you say, may not be within our terms

may be compelled to accept divorce.” of reference, but would you like to amplify that at all/—

Does this mean that there is no feeling in your Asso-
It is really a matter of prison administration, we have

ciation in favour of compelling an innocent party to experience of prison systems in other countnM, in wffi h

acceDt a divorce?—That is correct. Our area branches prisoners are paid substantial earnings, the whole “ part

have all submitted evidence to us, and it was the view
*
f which is accumulated and may be sent to ffieir famffies

of only three or four of the branches that this provi- That is done in Switzerland and m ItoUand and it may

sion might be reasonable. But these branches all. quail- be done in -other countoes on the Continent. I thmk

fied the
S
proposal by the phrase which appears in the

that the same sort of dung may very weU be possible

r^“ ;o“ piIty may a* t
2^5 How many branch have SSaboT^ FSfifSE
2626. You make a suggestion m paragraph 5 which ti

Qn & different basis. It certainly should

has been made by others.—I ought to correct the* terms y
0«fbie for them to be put to more useful work if

• because, as it stands it. might be be Possffite for ffi m
1 * th t oneVL Ulal uaiagtauai, —, — ,

-
,

thought to imply that the whole Association supports that

proposal. What we want to say is that there is some

support for that proposal, but that it has not the sup-

port of our entire membership.

2627. I take it that many of your recommendations

cannot possibly be unanimous?—No, but most of them

have far more weight than these particular recom-

mendations.

2628. I am not sure what you mean by “ these par-

of the difficulties of the Prison Commission is to find work

of this kind. If it could be provided, however, then the

benefit of their work could go to alleviate the prisoners

debts Whether the whole debt could be paid off in that

way I do not know, but if even a small surn were paid

over to -the aggrieved party it would be a help. It is

really a matter of prison administration, but I think it

might be worthy of consideration by the Commission.

9633 You go on to deal with division of property and

ticular recommendations”. I
.

am speaking only of
n^tMtion^of^ives and children. One difficulty arising

paragraph 5 which deals with lesbianism. I understood you P
matter—which was raised this morning by the

to say that in that particular case your Association was ^aSa
”rt

^ss0cStion-is this: that, while all these

rather divided, but that the majority thought that lesbian M g -.u ,»nr thev would involve

ism should be a ground for divorce?—Yes, that is so.

16903

arrangements might he very desirable, they would involve
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difficult legal questions as to ownership of property,

tenancy of houses and flats, and matters of that kind.

It was suggested to us that magistrates as a rule had not

sufficient legal knowledge to deal with such matters, and

that if such arrangements were to be made at all they

wotfld have to be decided in some other court. What

do you say about that?—(Mr. Bird

)

: I do not think we
should raise any serious objection, my Lord, to a matter

relating to the division of property being settled, for

instance, in the county court, once a separation order

had been made by the magistrates’ court. What we are

very anxious to lay down is the general principle that it

should not be possible for a man, whose wife has given

him. faithful service over a number of years, so to conduct

himself that his conduct leads to a breakdown of the

home ;• and then on the material side to come off

infinitely better than the wife. If the wife has brought

to the home certain of her own property, which was

clearly hers in the first instance, and the husband has done

the same, then there should be no dispute as to owner-

ship. But where, as a result of their combined efforts,

they have been .able to build up a nice home, then we
think that morally and legally the wife should have a

claim to an equal share of the home.

2634. You appreciate that what I .am putting forward

now is not put in criticism of the suggestion. All that I

have been putting to you is that it has been suggested to

us that if your proposal were to be carried out then it

should be carried out by another court. I gather that

your view is that it might be advantageous that it should

|be done in the county court?—We would raise no objec-

tion. (Miss Kennedy) : May I say something on that?

I feel that the advantage of the decision in such matters

being taken in a magistrates’ court is connected once again

with the question of having a probation officer or trained

social worker, who is at hand to investigate the difficulty.

For instance, if there is a dispute before the magistrates’

court, as to the amount of property in the home, the

magistrates would be able to ask the probation officer

to investigate
;
whereas the county court has at present

no probation officer to make any kind of investigation or

recommendation. I think it would be of assistance to the

county court judge and to the parties, if they felt that

there was somebody able to verify a wife’s statement

that “ There is so much property and my husband, I feel,

is taking too much ”. In the district in which I hav® been

working up till the last few weeks, the county court judge

has been making use of the probation officers in certain

caises where he wanted investigations made. We have thus

Been working for a county court judge. (Mr. Bird) : May
I .add that it is not unknown under the present system

for the probation officer to act as a referee on the question

of division of property after a separation order has been

granted?

2635. The probation officer offers to act as a referee

between the parties .and they agree to this?—Yes. (Miss

Kennedy): I do think, if I may say one more thing, that

once it had become legal that the wife, or the husband,

for that matter, had a right to some of the property, there

would not be as many disputes over the chattels of the

home as there are now. The very fact that the husband
can now say to his wife, “Well, the home is mine, I

am taking it ”, causes trouble. If he knew that he was
legally bound to give his wife a fair portion of the home,
then I do not think there would be so many disputes.

2636. Would you turn to paragraph 49? There you
suggest that:

—

“
. . . all proceedings concerning matrimonial and

domestic affairs should be hqard in specially arranged

matrimonial (or domestic) courts. If possible these

courts should be served by magistrates selected for this

duty by virtue of special qualifications, or those who
have undertaken a special course of training in the

affairs likely to be met in such courts.”

Other bodies have suggested that it is desirable that all

magistrates should take part in the all-round work of the

court, and should seek to acquire the knowledge which
would1 enable them to sit for the hearing of matrimonial
cases. That is not your view?—(Mr. Dawtry) : It is not
the view of our members as a whole. They have felt

that just as we have a separate juvenile court panel, so

dlso should we have specially selected magistrates for
matrimonial work. In fact in some cases you might find

that magistrates, specially appointed for matrimonial work,

[Continued

would not wish, or be best qualified, to deal with the
ordinary daily business of the courts, but would con-

centrate on matrimonial cases. I should think that this

is more likely as a result of the new training scheme for

magistrates, particularly if that included specialised train-

ing.

2637. What effect, if any, would your proposal have
on the position of the metropolitan magistrates?—I hope it

will mean a special matrimonial court in metropolitan

areas, as well as an end of the system whereby matri-

monial proceedings may be heard by a single stipendiary

magistrate. I am, however, expressing a personal view
here. The matter has not been discussed by the Asso-

ciation.

2638. In paragraph 54, you say :
—

“
. . . the utmost importance should be placed on

any work which may help to maintain marriage and

assist those contemplating marriage to enter into it with

understanding and the will to succeed.”

Would you care to amplify that?—(Mr. Bird): I think,

my Lord, that we should welcome any move which made
it more abundantly clear to the public that probation

officers are specially trained and available to give this

kind of service, not only once proceedings have started,

but preferably before they have started. We have, as

a service, welcomed the advent of marriage guidance.

We feel that it is absolutely essential. But, I think, man?
of us feel that the value of marriage guidance is in the

direction of education and prevention, and that in the

field of conciliation probation officers, particularly, have
a special function to perform. We do not want to

suggest by that that we think that the marriage guidance

councils cannot help in the field of reconciliation. We
recognise that there will always be a solid core of men
and women who do not want to deal with the probation

officer because they feel that he savours of the law and
of the magistrates’ court. But we do feel that the public

might be made more aware of the fact that probation

officers are available to advise, assist and befriend in cases

of matrimonial disharmony, and are very glad to do so.

—(Miss Kennedy) : My Lord, may I say something that

I had intended saying in answer to an earlier question.

I cannot remember any case where people, having dealt

with probation officers, have felt any resentment towards
them. It has been my experience, and I have been a

probation officer for sixteen years, that in a great many
cases, where custody has been given to one or other
party, he or she has volunteered co-operation by saying,
“ I would be very glad if at any time you are my way
you would care to call in and see how I am looking after

the children ”. I think that when you have personal con-
tact with the people who come to the courts you very
quickly realise that there is no resentment towards the

probation service. People have great confidence in pro-
bation officers.

2639. (Lord Keith) : Mr. Bird, your association includes

approximately ninety per cent, of the probation officers

in England, Wales and Scotland?—(Mr. Bird.) Yes, Sir.

2640. I want to get quite clear the position of the

Scottish probation service. There are certain differences

in the probation service in Scotland as compared with the

service in England?—Yes, Sir.

2641. Am I right in thinking that in England the pro-
bation officers are appointed by the magistrates’ courts?—(Mr. Dawtry) : Yes, that is correct.

2642. In Scotland, I think the position is that they
are appointed by probation committees, which are largely

composed of persons appointed by local authorities?

—

I believe that that is so.

2643. Whereas in England they are directly under the

magistrates’ courts?—Yes.

2644. Then, in Scotland probation officers do nothing
like the amount of conciliation work that is done by
probation officers in England. That is the position, is

it not?—I think that is the position, though their work
is growing in that respect

2645. Am I right in saying that in Scotland there is

no statutory obligation on probation officers, as there is

in England, to do conciliation work?—That is correct

2646. Would you turn to paragraph 10 of your memo-
randum? There you deal with the question of condona-
tion in divorce cases, and you suggest that an act which
might be regarded as condonation should not be treated
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as condonation if a petition is brought within twelve

months after that act. Is that right?—(Mr. Bird)

:

Yes,

that is our intention.

2647. That would not really work in all cases. Take

desertion, for instance. Supposing you had a year’s

desertion, then you have the parties coming together for

three months, and then you have the desertion resumed.

You could not bring an action for divorce for desertion

within twelve months of the resumption of cohabitation

because three years’ desertion would not have elapsed?

—

I think that on this matter of condonation we had in mind

the question of adultery rather than desertion.

2648. But your point is just as forcible if applied to

desertion. You would say that if there is merely an

attempt to come together which breaks down, then that

should not debar a party from his right to divorce for

desertion?—-The point is well taken, and we are very

grateful for it.

2649. There would have to be some amendment of

your proposal on that point?—-Yes, Sir.

2650. In paragraph 41 you say:

—

; We consider that consideration should also be given

2659. Would you think it satisfactory if the young

probation officer had had more training before she came,

or do you think it is really a matter of experience of

life?—It would help to have more training, but you must

remember that the young officer may have had other

experience. She cannot become a probation officer until

the age of twenty-three, and it is unusual for her to become

one until the age of twenty-five or twenty-six. One of her

qualifications for acceptance to the training scheme may
well be that she has had previous experience of social

work, which is all going to be helpful. What surprises

me as Secretary of the Association—I am not myself a

probation officer—is the acceptance of the young officer

by the parties even in most difficult cases. I have in

mind a young officer, in one of the northern industrial

towns, about whom I was very hesitant, she looked so

young. But the old ladies of the district just flock to

see her. She is highly successful in her handling .of

people. Her success is attributable partly to personality,

partly to training and partly to experience. A probation

officer’s success does not depend on any one qualification

alone.

, ,, , , 5660 In paragraph 12, you deal with applications courts.
“ We consider that consideration should also be given ^266^

ex
P
erie[;ce

P
haVe J0u found that in certain courts,

to the making of provision by law for any children^
{icu]arly

P
the smailer courts (though not perhaps country

the union, who are not children of the marriage . . . P
ourts)> foe idea of applications courts has rather been

What exactly is meant by that?—(Miss Kennedy): My
Lord, as the law stands at present, in a magistrates’ court

an order can only be made for the children of the

marriage, and in so many cases the parties have often

lived together and have had children before marriage.

They have subsequently married and the marriage has

broken down. The wife comes to the court, and she. can

only claim for children bom subsequent to that marriage.

2651. [Chairman)-. But would they not be legitimated

by -the subsequent marriage, and thus would they not

count for this purpose as children of the marriage?—(Mr.

Bird)

:

Not necessarily, my Lord.

2652. They would not, of course, if the parties were

not free to marry when the children were born. Is that

the case you had in mind?—-Yes.

abandoned because of the difficulty of their meeting at

fixed intervals? A woman wants to be able to have a

summons issued and her case heard with the

minimum delay?—I ‘think we would say that the existence

of an applications court should not rule out the possibility

in an emergency of such a case being dealt with by the

ordinary court on the morning of the application. But a

special applications court is helpful from the point of view

of reconciliation. In the survey we have summarised in

our supplemental note you will see that there are applica-

tions courts -in 74 districts, and no applications courts m
115. We have no reply from the other areas on that par-

ticular question. In the comments on this matter, so far

as I recollect, there is no evidence that where applications

courts have been tried they have been found unsuccessful.

2661. Would you agree that if they had been unsuccess-
2651 (Lady Brass): Mr. Dawtry, would it be fair iw*. huuim ju» -e-— —- — —— j —

, . ,. .

to say that about a third of a probation officer’s time ful, then that fact might not be disclosed in the replies to
to say

Dmm): J think your questionnaire? I think it ^ou ^
dlsclos^.

Our first question was, What is your experience in tni9

matter? ”—a definite question as to whether or not there

one. We certainly favour the use of applications

is spent on
quite that, now.

2654. It is increasing?—It is. It does vary according

to the district, depending on whether the magistrates take
^ fo‘e*m very helpful and, as I was saying,

applications and so on Where they have an appteaton. & possibility of any emergency
rwanrt iirAu nciiflllv make use of the services or prooauon j , • .. , ~

apJUtaLluuo CUL1VJ OU “ --- . r t- *
Gourt .they usually make use of the services of probation

officers.

2655. It depends on the court?—I should say that, in

general, fully one-third of the time now is taken up in

this sort of work.

2656. Does that correspond with the amount of initial

training that a probation officer has in matrimonial work?

—I would say that it does not. Our Association feels

that the training scheme still has many gaps, and one of

them is that more attention should be devoted to training

on this aspect of our work. At present, this side of the

work is learned much more by working with experienced

officers in the field than by theoretical training. It is the

application being dealt with by the ordinary court.

2662 "When you say that you find them very helpful,

is that entirely from the point of view of reconciliation?

—Yes A request is made by the magistrates for the pro-

bation officer to see the parties. That very often means

that nothing more is heard of the case, because thereafter

the application is not proceeded with. That bears out

what was said at the outset, that the earlier we can start

the better the chance of conciliation.

2663 The earliest stage of all is when the man or woman

comes 'in and asks the clerk about the summons?—Yes.

2664. And the clerk refers it at once to the probation
_ . ... , *C ii _ • Anmlmatmnc /'fflirtmore experienced officers who do the work, and the

n
~-

r9_Yes, although if there is an applications court

younger officers coming into the probation service learn
the clerk may jeave .foe matter to the applica-

how to tackle the difficulties from their colleagues who ^ court. (Mr. Bird)

:

There is another aspect of the

ar.e doing the work. That is not a satisfactory solution, r ‘
guite a number of cases the intended applicant

but it is what happens in practice. OnrAssoc,ahon's view matter.^ In qmtean^^ or ^^ A, a„
is that we would like to see greater attention being paid

applicant is quite determined that he must have

in the Home Office training scheme to this part of the stXimras But quite often, on application to the justices,

probation officer’s work.
. the ;ustices themselves begin to say, “ Do you not

2657. The probation officers feel that the Home Office
k so and.so and so and so” the parties get second

scheme does not emphasise that sufficiently? I think that
fooughts even at that stage. Thus you come back to

is so. the question of conciliation, and hence the value .ol the

.2658. In a place which is not a country district, and not appijcations court from that point of view,

a big city, say a small town, do you ffiink it right that
paragraph 51, you deal with the question of

the only conciliation officer available should be a young
orcement^of orders. Would you not want that to be

probation officer?—It has to .work. The officer of the
public? I have heard people say that they felt

Other sex may very well be old. It would be very ?°
n
t%ma PmaTwas going to be sent to prison that should

unusual if both officers—there must be at least one male
in a c0Urt f0 which the public have access. You

officer and one female officer available n each area be don
however) {hat the enforcement of orders on which

were new and inexperienced people. .While, say a Y^g
have fallen into arrears should be heard in

woman officer may have a difficult case, she has an P 7
. .

, domestic courts and, as I understand it,

older male colleague who may be brought in andconsulted.
nsider foat foe public should be excluded

I am not suggesting that that is satisfactory. We do not y
. ts, Do you stand by that?—I think we

think it is .satisfactory, -but we think it 1$ the best we
fer to stand by foat. It may well be that where

-

can .do.
. D 2
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ian order is not being complied with there

are certain aspects which are of a personal and

private nature, and not the public’s business at all, and

a private court of that kind can quite often get to the root

of a matter. Even where there has been an order, the

probation officer may still be able to do a great deal

towards altering the general outlook of the party con-

cerned. Where you get the public present you get all sorts

of stresses and strains which would otherwise not develop.

(Miss Kennedy): I entirely agree with my colleague on

that point. I feel that the hearing of maintenance arrears

in private is a matter that is of very great importance.

At present details come out, neighbours are listening in

court, and I feel it is not in the interests of either of the

parties for the neighbours to hear what goes on.

2666. (Chairman): Maintenance and separation cases

are at present heard in public?—Yes, my Lord.

2667. (Mrs. Brace) : In paragraph 49, referring to matri-

monial courts, you say:—
“ If possible these courts should be served by magis-

trates selected for this duty by virtue of special qualifi-

cations . . .
.”

Could you let us have an idea of what you consider to be

special qualifications?—I feel that magistrates selected for

juvenile courts are always those with special qualifications.

I think that magistrates themselves can see which of their

colleagues are specially suited for matrimonial work-
just as we can see which of our colleagues in the probation

service are best suited for it. There are, I know, magis-

trates who say that matrimonial work is difficult to them.

One metropolitan magistrate—he is dead now, but I am
sure he would not mind my saying it—told me that any

kind of matrimonial work was distasteful to him. I

think that you cannot put your best into work that is

distasteful to you.

2668. Does it come to this, that by “ special qualifica-

tions ” you mean people whose inclination and habits

incline them to do that sort of work efficiently? You
are not referring to special training, which you mention

in the next sentence?—There are magistrates who are

appointed because they have very wide experience of

dealing with human and social problems. Magistrates

of that kind are obviously best qualified to deal with this

kind of case. (Mr. Dawtry)

:

We feel that the bench

should preferably include some married magistrates and

women magistrates, and particularly those with experi-

ence of the local social services, or church work, and

that sort of thing. If there are any doctors, or people

of that sort, appointed to the bench—that is uncommon
at present—but if there are, they are the sort of people

who would be very helpful, who can see the sort of

things that lie behind the matrimonial troubles they are

dealing with.

2669. (Mr. Beloe)

:

In your memorandum you say that

at least one of the magistrates should be a woman. I

take it what you really mean is that there should always

be a mixed bench?—Yes.

2670. May I ask you some questions which we have

put to other witnesses. As an organisation, you probably

have an unrivalled experience from which to answer

them. One of the questions we have asked—it is over-

simplified, and we cannot expect you to give a short

answer—is this: is a bad home worse for children than

a broken home?

—

(Mr. Bird): I should say from my
own experience that the home in which there is con-

tinual friction is in the long run much more damaging
to the children than a home in which there has been

an outright break. In the latter case, the child has a

Ichance to adjust himself to the fact that one of the

parents has gone, but where there is continual friction

his loyalties are so strained that the consequences on
the child are more serious.

2671. Is that the general view?

—

(Miss Kennedy): I

would agree with my colleague that the home that is

in a constant state of dispute, where the children are

dreading the return of one or other parent, is much worse
for the children than a home where there is peace and only
one parent.

2672. What view would you take about access? Would
you think it right and just, in the interests of the children,

to prevent one parent having access to the children?—(Mr. Bird)

:

I should say that where access is being
used as a means of perpetuating the dispute, it would

[Continued

be a good thing if the court took steps to put an end

to any such order for access. I came across one such

case only this morning.

2673 But probably you are not against such parents

seeing the children if they behave themselves?—No, Sir,

we are all for it.

2674. Do you find that a sense of responsibility in

parents towards their children tends to make them more

anxious to maintain the marriage?—Yes, by and large,

I should say that quite a number of marriages are kept

together because there is common ground between the

parents that nothing must be done to injure the children.

In other words, the children are quite often one

factor which saves the situation, and even if there is

a breakdown, one finds, over and over again, that both

parties are most anxious to look after the interests of

the children so far as that is possible under the unfor-

tunate circumstances. I do not think that there is nearly

so much callous disregard of the welfare of the children

as one might be led to believe.

2675 May I ask you one or two questions about the

social services? You know so very well 'that you are

only one service among several which have the interesls

of the family at heart. Do you think that, in the interest

of the family, it is possible to obtain more co-operation

between those services than exists at present?—(Mr.

Dawtry): We should very much hope so. We do not

like any feeling that there is any vested interest or

rivalry between the social services. It cannot be avoided

in some cases, and, most unfortunately, duplication is also

unavoidable in some cases. We would welcome any

opportunity for co-operation in dividing the responsibi-

lities, so that there was the least possible overlapping

and duplication. It is not going to be easy and we cer-

tainly welcome anything that would help to achieve that

end.

2676. I had particularly in mind the possibility of the

probation officer and the children’s officer in some cases

doing pretty well the same job?

—

(Mr. Bird): If I may
express a personal view on that, I should like to say

that, where a court is seized of a matter in relation,

for instance, to the welfare of the children, I feel most
strongly that the court should keep the matter in its own
hands and use its own social worker, rather than place

some measure of responsibility in the hands of what is,

after all, another authority, namely, a local authority

department.

2677. Does it not depend upon whether the officer

nominated is made responsible to the court or not?

—

Yes, it does, but I would point out that at the moment
the probation officer is responsible to the court and to

nobody else. For that reason he is in a singularly for-

tunate position in discharging his duty in relation to

the court. Any servant of a local authority must neces-

sarily enquire, “What does a certain person at County
Hall feel about a certain matter? ” In other words,
he cannot have other than a divided loyalty, which, I

think, is a bad thing for the administration of justice.

2678. Are you not really forgetting what we are all

ultimately seeking, that is, the welfare of the family
and the children?—No, I do not think so. I think it is

common ground that we are all concerned with the wel-
fare of children. The question is, how far the court
is going to exercise responsibility. At a given stage in

any proceedings, the welfare of the child ceases to be
the court’s responsibility, and becomes the responsibility

of some officer, let us say the children’s officer. I do
not think that probation officers or anybody else would be
perturbed about that. What we do say is that it is

rather anomalous to expect a servant of a local authority
ito be responsible to the courts in the same way as a
probation officer, who owes no loyalty to anyone other
than the court.

2679. So you would not agree to the children’s officer
being appointed guardian ad litem?—By and large I should
say, and this is a purely personal view, that if the court
has accepted responsibility for the welfare of the children
it should use its own officer for that purpose.

2680. We are in danger of getting into narrow com-
partments, are we not?—(Mr. Dawtry): We are, but the
real point is that the court does have its own trained
social worker attached to it. It is true that the probation
service is now carrying out many duties in addition to that
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of probation of offenders, but they are all duties associated

with the work of the court. The name court welfare officer

(a title suggested not toy our Association), does imply

that there is a welfare service directly responsible to the

court, which is above any elected local authority. 1

should like to emphasise what I have said before about

co-operation, but I also think co-operation should lead

to some clear division of responsibility. We feel that,

in all matters coming before the court, it would be better

for the court and for everybody concerned if the court

were to use an independent service of its own, and our

trained service is available for that purpose.

2681. Do you not think that there might be a danger

of both services trying to enlarge themselves unnecessarily,

while there was only a limited pool from which people

like probation officers and children’s officers could be

drawn?—(Miss Kennedy) : 1 should like to say that it

has been my experience in quite a number of cases that

a servant of a local authority has been prevented from

giving information to the court by the head of his depart-

ment. That is rather a grave matter. The probation

officer, if in possesion of information concerning tne

welfare of the child, can give that information to the court

without being told by the head of his department that

that information must be taken out of the report. (Mr.

Bird)

:

I should not like anything I 'have said to be con-

strued as arising from animosity to children s officers, who

are doing a splendid job, in many cases under the most

difficult circumstances. We recognise that. 1 think tne

fundamental principle we are concerned with is this, that

quite often a local authority, through its officers, must

itself become a party to certain matters which must appear

before the justices. If that arises over, shall we say, the

question of the welfare of a child, it is obviously very

much better for everybody concerned that the matter

should have been dealt with by the court in the first place,

should have been handled by an officer who is responsible

to the court and to nobody else, because he is then in

a completely unbiased and impartial position.

2682. If an officer is appointed as guardian ad litem,

is he not responsible in that capacity to the court and

to no one else? -Yes, I should say he is as Vinton ad

litem, and that makes me wonder whether we are not

talking at cross purposes.

2683 I was wondering what place there was for the

probation service and the oUldren’s semt* and other

services to work together in the court?—I am happy to

say that at the moment children’s officers and probation

officers quite often wo* together (or the court But I

do feel that where parents have come before the court,

and a separation order has been made, and it is considered

desirable that some snperv.sion should be exercised over

the ohildren, that that should be done by the probation

officer who, as I have already said, IS responsible to the

court and nobody else, who is seized of all the factors

in the matter, and who is not a^representative of thedoes!

authority. If at that stage you hen introduce the children s

officer you introduce yet another agent into the situation

STmay, because of personal qualities,
.

be a very peat

help, but who may equally, because he is another agent,

be another irritant.

2684. (Dr. Baird)

:

Mr. Dawtry, in paragraph 4 of your

memorandum you say that some of your members support

the proposal contained in Mrs. Whites Bill. On what

grounds do they support it? From your expenence have

you found that there are a large number of illicit unions

for which there is no remedy, because there is not such a

provision in law as is envisaged in 'this BiH?-<Mr

Dawtry)

:

Some of our branches supported the proposal

because they were aware that there were some cases in

which there were people now Irving happily but illicitly ,

freedom to obtain divorce would enable such people to

marry and regularise what was an irregular union.

2685. Do you think that it is a grave srcial evil?—

I

would not say it was a grave social evil. But there are

cases known to our people up and down the country,

and it was only because of such cases that we had the

limited supportwe offer to this proposal.

2686. (Mr. Young): Am I right in assuming that your

proposals in regard to conciliation aTe based on the prin-

ciple that the parties must seek help voluntarily?—Yes,

no compulsory conciliation under any circumstances.

2687. What steps are taken to bring to the notice of the

public the fact that .probation officers are available to help

in reconciliation?—(Mr. Bird): 1 think it is very largely

that success breeds success. People have a habit ox

talking. An anxious wife goes and sees the probation

officer and finds the answer to her problem. She tells

all her neighbours, who, unhappily, are almost as au fait

with her difficulties as she is herself, and consequently

the news gets around. There is at the moment no means

by which public attention can be drawn to the exist-

ence of the probation service, except that in many areas

probation officers are asked to talk about their work,

and usually do so if they can find time.

2688. I was rather interested in the figures which show

that 50 per cent, of the people who come to you come

of their own volition, and that 86 per cent, come before

the issue of a summons.—Yes.

2689. Would it be a fair inference that if the service

which exists today were more publicised there would be

more chance of reconciliation even under the existing

laws?—{Mr. Dawtry): I think that is highly possible.

The real danger is that the service is already working very

hard. I do not know how we should cope with much,

more than we now have to deal with, but that is not an

argument against trying to do it. It is one of the duties

of this Association to carry out publicity whenever it

has any opportunity of doing so, and particularly to let

it be generally known that the probation service is not

something which deals only with delinquency of children

—as some people still think. General publicity does come

(a) from the passing on of information by people who

have been to the probation officer and (b) from the tact

that the probation officer is increasingly accepted nowa-

days as a member of the community who is always about

and knows everybody, and everybody knows him.

2690 You have no public relations officer?—No Public

relations officer except in so far as the Home Office

occasionally makes a statement. The Home Secretary

may make a speech about the probation service or this

Association may write to the newspapers, or one of its

officers makes a speech, or gets on the air now and again.

We should like people to know that we are available, and

are always very happy when they decide to come and see

us.

2691. (Dr. Roberton)

:

Are children’s officers deliberately

excluded by your Association as suitable persons to look

after the welfare of the children? And do you feel

that as the Children Act has been in operation for barely

four years, children’s officers have not yet had sufficient

experience? You have already said you are not in any

way antagonistic to them, hut (there is the risk ot

overlapping, is there not?—There is always that risk.

No doubt the children’s officer would be quite able to

act in such cases if the court so preferred. But the

probation officer is equally able to deal with children of

any age. I have a London probation officer colleague

who has taken the care of a child of two.

2692. You recognise that in certain cases children’s

officers' already have statutory duties to the court?—Yes.

(Miss Kennedy)

:

I should like to stress that the added

advantage of the matter still remaining in the hands ot

the probation officer is twofold. First, that if there are

going to be any further proceedings it is the probation

officer to whom the parties will probably come for advice,

and secondly, if, through the supervision of the children,

there is any opportunity for reconciliation even after the

orders have been made, then the probation officer is,

by bis training and experience, more fitted to attempt

a reconciliation. These two points should be borne in

mind when considering where the advantages lie as be-

tween a probation officer and a children’s officer. I can

join with my colleague in saying that I admire very

much the work done by the children’s officers. But, of

course, their work is more limited where the court is

concerned ;
it is the probation officer who is better fitted

for reconciliation work.

2693.

(Mr. Maddocks): Would you turn to paragraph

16 where you refer to the Legal Aid and Advice Scheme?

Are you rather afraid that the introduction of the pro-

visions of the Legal Aid and Advice Act in the lower

courts may injure your work?—(Mr. Dawtry)

:

We think

that that may reduce the chances of contact and thus

lessen the possibility of conciliation being undertaken

sufficiently early.
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an order is not being complied with there

are certain aspects which are of a personal and

private nature, and not the public’s business at all, and

a private court of that kind can quite often get to the root

of a matter. Even where there has been an order, the

probation officer may still be able to do a great deal

towards altering the general outlook of the party con-

cerned. Where you get the public present you get all sorts

of stresses and strains which would otherwise not develop.

(Miss Kennedy) : I entirely agree with my colleague on

that point. I feel that the hearing of maintenance arrears

in private is a matter that is of very great importance.

At present details come out, neighbours are listening in

court, and I feel it is not in the interests of either of the

parties for the neighbours to hear what goes on.

2666. (Chairman)-. Maintenance and separation cases

are at present heard in public?—Yes, my Lord.

2667. (Mrs. Brace)

:

In paragraph 49, referring to matri-

monial courts, you say:—
“ If possible these courts should be served by magis-

trates selected for this duty by virtue of special qualifi-

cations . . .
.”

Could you let us have an idea of what you consider to be

special qualifications?—I feel that magistrates selected for

juvenile courts are always those with special qualifications.

I think that magistrates themselves can see which of their

colleagues are specially suited for matrimonial work

—

just as we can see which of our colleagues in the probation

service are best suited for it. There are, I know, magis-

trates who say that matrimonial work is difficult to them.

One metropolitan magistrate—he is dead now, but I am
sure he would not mind my saying it—told me that any

kind of matrimonial work was distasteful to him. I

think that you cannot put your best into work that is

distasteful to you.

2668. Does it come to this, that by “ special qualifica-

tions ” you mean people whose inclination and habits

incline them to do that sort of work efficiently? You
are not referring to special training, which you mention

in the next sentence?—There are magistrates who are

appointed because they have very wide experience of

dealing with human and social problems. Magistrates

of that kind are obviously best qualified to deal with this

kind of case. (Mr. Dawtry): We feel that the bench
should preferably include some married magistrates and
women magistrates, and particularly those with experi-

ence of the local social services, or church work, and
that sort of thing. If there are any doctors, or people

of that sort, appointed to the bench—that is uncommon
at present—but if there are, they are the sort of people
who would be very helpful, who can see the sort of
things that lie behind the matrimonial troubles they are

dealing with.

2669. (Mr. Beloe) : In your memorandum you say that

at least one of the magistrates should be a woman. I

take it what you really mean is that there should always
be a mixed bench?—Yes.

2670. May I ask you some questions which we have
put to other witnesses. As an organisation, you probably
have an unrivalled experience from which to answer
them. One of the questions we have asked—it is over-

simplified, and we cannot expect you to give a short

answer—is this: is a bad home worse for children than
a broken home?

—

(Mr. Bird): I should say from my
own experience that the home in which there is con-
tinual friction is in the long run much more damaging
to the children than a home in which there has been
an outright break. In the latter case, the child has a
Ichance to adjust himself to the fact that one of the
parents has gone, but where there is continual friction
his loyalties are so strained that the consequences on
the child are more serious.

2671. Is that the general view?

—

(Miss Kennedy): I

would agree with my colleague that the home that is

in a constant state of dispute, where the children are
dreading the return of one or other parent, is much worse
for the children than a home where there is peace and only
one parent.

2672. What view would you take about access? Would
you think it right and just, in the interests of the children,
to prevent one parent having access to the children?—(Mr. Bird): I should say that where access is being
used as a means of perpetuating the dispute, it would

be a good thing if the court took steps to put an end

to any such order for access. I came across one such

case only this morning.

2673. But probably you are not against such parents

seeing the children if they behave themselves?—No, Sir,

we are all for it.

2674. Do you find that a sense of responsibility in

parents towards their children tends to make them more
anxious to maintain the marriage?—Yes, by and large,

1 should say that quite a number of marriages are kept

together because there is common ground between the

parents that nothing must be done to injure the children,

In other words, the children are quite often one

factor which saves the situation, and even if there is

a breakdown, one finds, over and over again, that both

parties are most anxious to look after the interests of

the children so far as that is possible under the unfor-

tunate circumstances. I do not think that there is nearly

so much callous disregard of the welfare of the children

as one might be led to believe.

2675. May I ask you one or two questions about the

social services? You know so very well that you are

only one service among several which have the interests

of the family at heart. Do you think that, in the interest

of the family, it is possible to obtain more co-operation

between those services than exists at present?—(Mr.
Dawtry): We should very much hope so. We do not

like any feeling that there is any vested interest or

rivalry between the social services. It cannot be avoided

in some cases, and, most unfortunately, duplication is also

unavoidable in some cases. We would welcome any

opportunity for co-operation in dividing the responsibi-

lities, so that there was the least possible overlapping

and duplication. It is not going to be easy and we cer-

tainly welcome anything that would help to achieve that

end.

2676. I had particularly in mind the possibility of the

probation officer and the children’s officer in some cases

doing pretty well the same job?

—

(Mr. Bird): If I may
express a personal view on that, I should like to say

that, where a court is seized of a matter in relation,

for instance, to the welfare of the children, I feel most
strongly that the court should keep the matter in its own
hands and use its own social worker, rather than place
some measure of responsibility in the hands of what is,

after all, another authority, namely, a local authority
department.

2677. Does it not depend upon whether the officer

nominated is made responsible to the court or not?

—

Yes, it does, but I would point out that at the moment
the probation officer is responsible to the court and to

nobody else. For that reason he is in a singularly for-

tunate position in discharging his duty in relation to

the court. Any servant of a local authority must neces-

sarily enquire, “What does a certain person at County
Hall feel about a certain matter? ” In other words,
he cannot have other than a divided loyalty, which, I

think, is a bad thing for the administration of justice.

2678. Are you not really forgetting what we are all

ultimately seeking, that is, the welfare of the family
and the children?—No, I do not think so. I think it is

common ground that we are all concerned with the wel-
fare of children. The question is, how far the court
is going to exercise responsibility. At a given stage in
any proceedings, the welfare of the child ceases to be
the court’s responsibility, and becomes the responsibility
of some officer, let us say the children’s officer. I do
not think that probation officers or anybody else would be
perturbed about that. What we do say is that it is

rather anomalous to expect a servant of a local authority
to be responsible to the courts in the same way as a
probation officer, who owes no loyalty to anyone other
than the court.

2679. So you would not agree to 'the children’s officer
being appointed guardian ad litem?—By and large I should
say, and this is a purely personal view, that if the court
has accepted responsibility for the welfare of the children
it should use its own officer for that purpose.

2680. We are in danger of getting into narrow com-
partments, are we not?—(Mr. Dawtry): We are, but the
real point is that the court does have its own trained
social worker attached to it. It is true that the probation
service is now carrying out many duties in addition to that
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of .probation of offenders, but they are all duties associated

with the work of the court. The name court welfare officer

(a tide suggested not by our Association), does imply

that there is a welfare service directly responsible to the

court, which is above any elected local authority. I

should like to emphasise what I have said before about

co-operation, but I also think co-operation should lead

to some clear division of responsibility. We feel that,

in all matters coming before the court, it would be better

for the court and for everybody concerned if the court

were to use an independent service of its own, and our

trained service is available for that purpose.

2681.

Do you not think that there might be a danger

of both services trying to enlarge themselves unnecessarily,

while there was only a limited pool from which People

like probation officers and children’s officers could be

drawn ?—(Miss Kennedy): 1 should like to say that it

has been my experience in quite a number of cases that

a servant of a local authority has been prevented from

giving information to the court by the head of his depart-

ment. That is rather a grave matter. The probation

officer, if in possesion of information concerning the

welfare of the child, can give that information to the court

without being told by the head of his department that

that information must be taken out of the report. (Mr.

Bird) : I should not like anything I 'have said to be con-

strued as arising from animosity to children s officers, who

are doing a splendid job, in many cases under the most

difficult circumstances. We recognise that I think the

fundamental principle we are concerned with is this, that

quite often a local authority, through its officers, must

itself become a party to certain matters which must appear

before the justices. If that arises over, shall we say, the

question of the welfare of a child, it is obviously very

much better for everybody concerned that the matter

should have been dealt with by the court in the first place,

should have been, handled by an officer who is responsible

to the court and to nobody else, because he is then m
a completely unbiased and impartial position.

2682. If an officer is appointed as guardian ad litem,

is he not responsible in that capacity to the court and

to no one else?—Yes, I should say he is as guardian ad

litem, and that makes me wonder whether we are not

talking at cross purposes.

2683. I was wondering what place there was for the

probation service and the children’s service and other

services to work together in the
^

court? —il am happy to

say that at the moment children s officers and probation

officers quite often work together for the court. But I

do 'feel that where parents have come before the court,

and a separation order has been made, and it is considered

desirable that some supervision should be exercised over

the ohildren, that that should be done by the probation

officer who, as I have already said, is responsible to the

court and nobody else, who is seized of all ‘he factors

in the matter, and who is not a representative of the local

authority. If at that stage you then introduce the children s

officer you introduce yet another agent into the situation

who may, because of personal qualities, be a very great

help, but who may equally, because he is another agent,

be another irritant.

2684 (Dr. Baird) : iMr. Dawtry, in paragraph 4 of your

memorandum you say that some of your members support

the proposal contained in Mrs. Whites Bill. On what

grounds do they support it? From your experience have

you found that there are a large number of illicit unions

for which there is no remedy, because there IS

provision in law as is envisaged in this BiU7-<Mr.

Dawtry) : Some of our branches supported the proposal

because they were aware that there were some cases in

which there were people now hying happily but illicitly ,

freedom to obtain divorce would enable such people to

marry and regularise what was an irregular union.

2685. Do you think that it is a grave social evil?—

I

would not say it was a grave social evd. But there are

cases known to our people up and down

and it was only because of such cases that we had th

limited support we offer to this proposal.

2686. (Mr. Young) : Am I right in assuming that your

proposals in regard to conciliation are based on the prin-

ciple that the parties must seek help voluntarily?—Yes,

no compulsory conciliation under any circumstances.

2687. What steps are taken to bring to the notice of the

public the fact that probation officers are available to help

in reconciliation?

—

(Mr. Bird): I think it is very largely

that success breeds success. People have a habit ot

talking. An anxious wife goes and sees the probation

officer and finds the answer to her problem. She tells

all her neighbours, who, unhappily, are almost as au fait

with her difficulties as she is herself, and consequently

the news gets around. There is at the moment no means

by which public attention can be drawn 'to the exist-

ence of the probation service, except that in many areas

probation officers are asked .to talk about their work,

and usually do so if they can find time.

2688. I was rather interested in the figures which show

that 50 per cent, of the people who come to you come

of their own volition, and that 86 per cent, come before

the issue of a summons.—Yes.

2689. Would it be a fair inference that if the service

which exists today were more publicised there would be

more chance of reconciliation even under the existing

laws?-(Mr. Dawtry): I think that is highly possible.

The real danger is that the service is already working very

hard. I do not know how we should cope with much

more than we now have to deal with, but that is not an

argument against trying to do it. It is one of the duties

of this Association to carry out publicity whenever it

has any opportunity of doing so, and particularly to let

it be generally known that the probation service is not

something which deals only with delinquency of children

—as some people still think. General publicity does come

(a) from the passing on of information by people who

have been to the probation officer and (b) from the tact

that the probation officer is increasingly accepted nowa-

days as a member of the community who is always about

and knows everybody, and everybody knows him.

2690. You have no public relations officer?—No public

relations officer except in so far as the Home Office

occasionally makes a statement. The Home Secretary

may make a speech about the probation service or this

Association may write to the newspapers, or one of its

officers makes a speech, or gets on the air now and again.

We should like people to know that we are available, and

are always very happy when they decide to come and see

us.

2691. (Dr. Roberton) : Are children’s officers deliberately

exoluded by your Association as suitable persons to look

after the welfare of the children? And do you feel

that as the Children Act has been in operation for barely

four years, children’s officers have not yet had sufficient

experience? You have already said you are not in any

way antagonistic to them, but there is the risk of

overlapping, is there not?—There is always
_

that risk.

No doubt the children’s officer would be quite able to

act in such cases if the court so preferred. But the

probation officer is equally able to deal with children ot

any age. I have a London probation officer colleague

who has taken the care of a child of two.

2692. You recognise that in certain cases children’s

officers already have statutory duties to the court?—Yes.

(Miss Kennedy): I should like to stress that the added

advantage of the matter still remaining in the hands ot

the probation officer is twofold. First, that if there are

going to be any further proceedings it is the probation

officer to whom the parties will probably come for advice,

and secondly, if, through the supervision of the children,

there is any opportunity for reconciliation even after the

orders have been made, then the probation officer is,

by his training 'and experience, more fitted to attempt

a reconciliation. These two points should be borne in

mind when considering where the advantages lie as be-

tween a probation officer and a children’s officer. I can

join with my colleague in saying that I admire very

much the work done by the children’s officers. But, of

course, their work is more limited where the court is

concerned ; it is the probation officer who is better fitted

for reconciliation work.

2693. (Mr. Maddocks): Would you turn to paragraph

16, where you refer to the Legal Aid and Advice Scheme?

Are you rather afraid that the introduction of the pro-

visions of the Legal Aid and Advice Act in the lower

courts may injure your work?

—

(Mr. Dawtry): We think

that that may reduce the chances of contact and thus

lessen the possibility of conciliation being undertaken

sufficiently early.
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2694. That is because you think somebody might apply

for a legal aid certificate and once he has got it you have

virtually no chance of attempting reconciliation?—Yes.

2695. Do you think that that evil might .be avoided if

legislation were passed which gave the magistrates power

to certify for legal aid?—That might be a considerable

help.—{Mr. Bird): 1 personally should prefer that, but if

that were not possible, I should like to see arrangements

introduced by which probation officers could be available

to the legal aid committees. (Mr. Dawtry)

:

Which has

already been promised.

2696. Generally, if a woman goes to a country court

and says she wants to apply for a summons against her

husband for an order on the ground of persistent cruelty,

she will say that to a policeman or to a warrant officer

who will be inside the door, will she not? In the ordinary

course do these officers not refer such cases to the pro-

bation officers?—In quite a number of cases, yes, Sir.

2697. I should have thought that that was the usual

practice in our courts in the metropolitan districts. Parties

never come to ask for a summons until after they have

seen the probation officer—The difficulty is that there

is no standard practice throughout the country. If we
could have a standard practice by which it was under-

stood that intending applicants should first of all see a

probation officer that would be a good thing, provided

the public were not given the impression that they had

to get the probation officer’s approval for application.

(Miss Kennedy): There is, I know, a practice in some

courts whereby intending applicants are directed straight

into the clerk’s office. On the other hand, in many areas,

where the parties themselves go to the clerk’s office, they

are always referred back to the probation officer. The
system varies very much up and down the country.

2698. (Mr. Mace): Are you suggesting that it should

be obligatory that the clerk to the magistrates should force

the person to go and see the probation officer?

—

(Mr.

Bird): No, Sir, I should object to the word “force”,

at any stage. I do .think it desirable, however, that, when-
ever there is the question of an application for a summons
with regard to matrimonial affairs, the person listening

to the applicant should make a practice of suggesting that

perhaps the intending applicant might like to see the

probation officer. I. do not think it ought to be taken

any further than that.

2699. Is there any evidence that the clerk to the magis-

trates, when seeing an applicant, does not do so?—It is

within my experience. And my experience is that once
that has been done, a summons has been granted, and
proceedings started, many cases which perhaps we might

otherwise have been able to reconcile have in fact proved
irreconcilable.

2700. With regard to the 256 courts in England and
Wales from which you have extracted these helpful

figures, have you any objection to giving us a list of the

courts?

—

(Mr. Dawtry): I could not give you the list

immediately, but I could let you have it later. They are

from all over the country.

2701. I wanted to know whether they were extracted

from a geographical area, or whether they were selected

at random all over England and Wales?—I can tell you
briefly where they are, in rough geographical areas.

2702. (Chairman): Would it not perhaps be better if

you supplied the Commission with a list of them?—I will

certainly let you have a list.

2703. (Mr. Mace)

:

There are other courts from which
you asked for information and did not get it?—We sent

a general questionnaire out to all our branches and they

in some cases passed it on to individual members. We
did not expect replies from all, as there was not a great

deal of time, -but we had replies from 256.

2704. You did not make a selection of 256 courts and
say, “We will ask these”?—No. We made a general

survey, and this is what the result is.

2705. (Mrs. Jones-Roberts)

:

I should like to hear you
discuss a little further the question of .the court welfare
officer. You record the position very clearly in para-
graph 8, where you say:—

“ The National Association of Probation Officers

•welcomes .the recommendations of 'the Denning Com-
mittee and at the time these were published offered .'its

fullest support to any scheme for the use of the probation

service for the court welfare work proposed, whether

that work was to be placed in the hands of a separate

group of officers recruited from the probation service,

or in the hands of the probation officers already avail-

able. It was pointed out then, and is repeated now,

that if court welfare officers, as suggested, are appointed,

their work cannot be confined to their personal contact

in the courts with applicants for divorce, but must

involve enquiries and contact with the home districts of

one or both of the parties concerned, and for this

purpose they could use the services of colleagues in

those home districts.”

The point that is troubling some of us is the danger of

overlapping between these two services. I have no doubt

that it has been very much before your mind also. Do you

envisage the court welfare officers being attached only to

the Divorce Court in London? Or would there be a

court welfare officer attached to the Divorce Court

when it goes on circuit? Then, again, you refer to the fact

that these officers would have great difficulty in covering

the whole country, and they would .probably have to come

to you for local reports. If they are going to get their

reports through your service, then these reports go before

the Divorce Court at secondhand, as it were. The court

welfare officer is simply passing on something which your

service has given him. Presumably the local probation

officer could not be expected to .attend and give this

information in person to the Divorce Court—whichever

court that may be in the future—because it would in-

volve too great a strain on the service. I have made a

very long question of it. But what I would like to

know is, how exactly you have approached this question?

—I think the first point is that we have used the term,
“ court welfare officer ”, simply because it was used in

the Denning Report. But, as the Denning Report sug-

gested, .these officers might well be a part of the proba-

tion service. We should prefer to see the whole thing

in the hands of the probation service. The title of the

officer attached 'to the Divorce Court does not really matter

very much, but if he were called a probation officer that

might be misunderstood. We would like to see all these

services being carried out on behalf of the court by the

probation service. The court welfare officer would thus

be a probation officer, who could, where necessary, gather

information from his colleagues to give to the court—for
whoever has to serve the court must sometimes have to

give secondhand information. We cannot expect the local

probation officers to attend. That procedure already does

apply in the quarter sessional courts and in the assize

courts, in criminal matters. There is a probation officer

attached to the court who gathers information from his

colleagues in the area covered by the court. In the same
way, the court welfare officer would really ibe a liaison

officer, attached to the Divorce Court, and working as a

member of the probation service. What we seek to em-
phasise is that it is better that this work should be done
by the probation service, .because we already have a net-

work of colleagues in every part of the country from
whom information can be obtained in confidence. But
we :go on to suggest that a probation officer should be
attached to every Divorce Court. In the provinces he
might do divorce court work as an additional part of his

(duties, just as it is often part of his duties now to be
attached to the assize court when the assize court is

sitting. I think we might even use the phrase, “court
welfare officer”, and .add, in brackets, “or probation
officer ”. What we should like to imply is that the court
welfare service should be merely an extension of the

probation service.

2706. Would you find any difficulty, supposing there

was a local barrister sitting as a special commissioner

—

from the district of a particular probation officer—would
you see any difficulty in that probation officer attending
the court in that case?—Not at all, if it were necessary.
—(Mr. Bird)

:

I think there would be no .difficulty, but I

would suggest that what ought to happen really would be
that his report .and information would be sent to the

collating officer, in other words the court welfare officer.

Certainly the parties in the case would have the right to
require the presence of that probation -officer in the matter.

2707. You have ‘helped me very much by calling him a

collating .officer or liaison officer, and 1 think I under-
stand mudh ‘-beitteT wfhat you intended.—(Afr. Dawtry)':
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I think that, as an experiment, a probation officer is now
attached to the Divorce Division in London, and investi-

gates custody cases in the interests of (the children,

wherever the judge requires this.

2708. (Mr. Justice Pearce) : Perhaps it is within your

knowledge that divorce judges use your service on circuit—

I know that I personally do, and I know that a colleague

of mine does it. We ask the magistrates’ court, as a

matter of courtesy, whether .they object to a requirement

being made in the Divorce Court order to the effect that

the matter must be discussed -with the local probation

officer. Thus, to that extent, we can and do frequently

use the probation service. The local officer’s services may
also be needed by the court welfare officer in London.

I have such a case on hand at the moment, where the

district probation officer has investigated locally. He has

been good enough to come up to the Divorce Court

with our own court welfare officer, so that one has the

advantage of both of them, and they are working in

complete harmony. I think possibly it saves time if I tell

you that, because that may be an answer to the question.

—•What I was trying to say is that the services of proba-

tion officers in the provinces are used now.

2709. (Mrs. Jones-Roberts): In paragraph 21 you say:—
“ ... in our opinion the law should be so amended

that proceedings in the lower courts for a separation

order on the grounds of desertion do not constitute a

barrier to later proceedings in the Divorce Court if the

desertion continues.”

You recognise that the great majority of orders now

made are maintenance orders? In 1950 16,000 maintenance

orders and 500 separation orders were made. One witness

who gave evidence before us suggested that the magis-

trates might make a maintenance order, rather than a

separation order, in order to give the parties time for

reconciliation. From your experience would you say

that the average woman who comes to. the court has

no idea what the difference is between a separation order

and a maintenance order?—Yes.

2710. Magistrates are very' much aware of this diffi-

culty to which you refer. Wherever possible, they would

prefer to make a maintenance order, unless circumstances

in the home are such that a separation order is definitely

called for to protect the person, or for some other reason,

Thus, frequently, fearing that a separation order might

constitute a bar to subsequent divorce proceedings the

magistrates make a maintenance order?—Yes.

2711. I wondered if that covered your point to a large

extent. But nevertheless you feel that there is a sufficient

residue to call for an improvement of the law?—(Mr.
Bird): You are absolutely right in the analysis of the

situation as it applies. There are very few women who
do realise that a maintenance order is not the same thing

as a separation order, and in most cases where the grounds

are desertion the justices prefer to make a maintenance

order so that there should be no bar to divorce at a

later stage. Unfortunately the difficulty, from the wife’s

point of view, is that if the husband chooses to return

he can do so. And you may get a situation in which

it would be very desirable that the wife should have a

clause in the order saving her from any necessity for

cohabiting with him, but this would automatically bar her

from going to the Divorce Court later.

2712. (Mr. Justice Pearce): You recognise that the bar

of condonation is at present a hindrance to reconcilia-

tion. The point is, of course, that if, say, a wife who has

grounds on which to divorce her husband decides to

go back and try to live with him, that is to say living

in the fullest sense, even for a few days, she then loses

her right to divorce. Do you think a better way of over-

coming that difficulty would be to make condonation a

discretionary bar, so that a. judge could help the parties

if the attempted reconciliation had turned out a failure?

It might perhaps be necessary to have a proviso that if

the parties had lived together for more than three months

or six months, or if a child had been conceived, then

that would in any event be held to be condonation. Do
you think that letting two parties really try to live together

for some weeks, or possibly some months, without that

necessarily being fatal to the innocent party’s right to a

divorce if reconciliation failed—would that not be the

best way of curing the difficulty?

—

(Mr. Dawtry): We
should welcome any such provision.

2713. That provision would be sensible and reasonable?

—Yes.

2714. What do you think would be a reasonable period

for such attempts? It should not be so long a period

that they have really started off married life again, and

then quarrels develop afresh. Yet it must be sufficiently

long to let them try living together properly. Do you

agree that the period should be somewhere between three

and six months?—I think we should say three months

would be a reasonable period.

2715. You think six months would be too long?—

I

would like the period to be, within limits, a discretionary

one. Three months is a good average period which we
would suggest is sufficient. I personally would be sorry

to rule out all chance of divorce merely because a child

had been conceived, because reconciliation may have

been attempted up to a late stage. If that were introduced,

it would be a serious bar.

2716. You would give divorce even although a child

had been conceived—on the ground that the parties were

attempting to get together again? And despite the

difficulties which that in turn would create?—If the matter

were in the discretion of the judge, then the fact of

conception might not automatically be a bar anyhow.

2717. (Chairman): Is there anything you wish to add at

this point?—(Mm- Kennedy)

:

There is one point, my Lord,

I would like to stress. It arises on paragraph 36, in connec-

tion with 'the enforcement and 'registering of Commonwealth
orders. There is considerable evidence of the delays and

difficulties experiencd by wives whose husbands have pro-

ceeded overseas prior to the making of the order, or even

after the order has been made. There seems to be a

long period of time before any money comes through,

and it comes through very irregularly. In Australia, the

orders, on being confirmed out there, are confirmed in

Australian currency. That means that the woman is going

to lose on it every time the money comes to this country.

2718. You want the Commission to have that before

them as a matter for consideration?—Yes, my Lord.

—

(Mr.

Dawtry) : You may care to note, my Lord, that we have

given a little further information on this matter of enforce-

ment of orders generally in our supplemental note.

(Chairman)

:

We will certainly note it. Thank you very

much for all the help you have given us, both in your

memorandum and in your evidence.

(The witnesses withdrew.)

(Adjourned to Monday, 1 6th June, 1952, at 2.0 p.m.)
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PAPER No. 33

FIRST MEMORANDUM SUBMITTED BY THE JUSTICES’ CLERKS’ SOCIETY

INTRODUCTION

1. The Justices’ Clerks’ Society was founded in 1839 and

incorporated in 1903. It has a membership of 662 olerks

to justices in England and Wales. The precise total

number of such clerks is not known but is believed to

be about 750. There are twenty-five branch societies

covering thirty-four counties. The Justices’ Clerks’

Society is the only national body representing exclusively

clerks to lay justices sitting in magistrates’ courts through-

out England and Wales. Clerks serving the metropolitan

magistrates’ courts are not members of the Justices’

Clerks’ Society. Like most professional bodies, the Society

ihas never limited its activities to the interests of its mem-
bers, and one of its main objects is “ to watch the opera-

tion of the law . . . administered by justices of the peace

in the United Kingdom, and to note defects therein, and to

suggest and promote improvements in such law”. It is

in pursuance of those objects that the Society respectfully

submits this memorandum for the consideration of the

Royal Commission.

2. No one can sit in a magistrates’ court day by day

watching the long procession of unhappy husbands and

wives which passes before the bench without experiencing

feelings almost of horror at the sordidness of the marital

relations disclosed in these cases—of a sense of the futility

of attempting to solve these problems 'by legal machinery

—and of grave disquiet because of the effect such .proceed-

ings must have on the lives of the many hundreds of

children who stand behind the scenes like a ghostly army,

usually unseen and unheard. The influence of this

unhappiness extends in the work of the courts far beyond

the cases themselves, and its influence is clearly seen in

both juvenile delinquency and adult crime, in adoption

applications and in bastardy cases.

3. Faced with this situation it would be both easy and

tempting to paint a lurid picture of the unhappiness

revealed in magistrates’ courts, and to embark upon a

detailed analysis of the causes which bring these people

to the courts. The Society feels, however, that these tasks

are better left to the many religious and social bodies

who can view the situation on a wider basis. Unless the

Royal Commission wishes otherwise, this Society proposes

to devote its attention to a number of practical suggestions

which it is believed would enable the justices to discharge

their onerous duties more effectively and in a manner

more likely to alleviate the situation and to give greater

satisfaction both to the parties concerned and the justices

themselves.

4. It is understood that a memorandum will be sub-

mitted by ithe Home Office setting out the law as to the

jurisdiction of the justices and the procedure in their

courts, together with such statistics as are available, and

these matters will not therefore be referred to unless

otherwise necessary.

5.

It may be convenient at this stage to summarise the

more important matters to which the Society desires to

call attention, as follows:—
(a) The need for a consolidating measure (i) as to the

substantive law and (ii) as to procedure. (Paragraphs

6-8 .)

(b) Difficulties arising out of the concurrent jurisdic-

tion possessed by the High Court and the justices.

(Paragraphs 9-16.)

(c) Suggestions for the extension of such concurrent

jurisdiction. (Paragraphs 17-22.)

(d) Matters affecting orders for the custody of

children. (Paragraphs 24-27.)

(e) Difficulties arising in connection with interim

orders for maintenance. (Paragraph 28.)

(/) The need for the Legal Aid and Advice Act, 1949,

in connection with domestic proceedings. (Paragraph

29.)

(g) The question whether the third party should be

brought into proceedings on the ground of adultery in

magistrates’ courts. (Paragraph 30.)

(h

)

Enforcement of maintenance orders with particu-

lar reference to suspended committals and transfers

between courts. (Paragraphs 31-36.)

(0 Suggestions for the improvement of the law

relating to the variation of maintenance orders. (Para-

graph 37.)

,(j) The future of the non-cohabitation clause. (Para-

graph 38.)

(k) Any conciliation in divorce actions should be

undertaken by the probation service. (Paragraph 40.)

(/) The work of the collecting officer. (Paragraph

41.)

THE JURISDICTION OF JUSTICES GENERALLY

6.

The substantive law as to the powers of justices in

natrimonial matters is based on the one band on the

Summary Jurisdiction (Married Women) Act, 1895, and

jn the other on the Guardianship of Infants Act, 1886.

Both these Acts have been considerably amended, and

the law is now to be found in a total of fifteen statutes,

rhe procedure as to the making, enforcement, variation

and discharge of orders is under the Summary Jurisdiction

Acts, and here a total of twelve statutes is involved,

together with a number of statutory rules.
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7. It is understood that a Bill is contemplated to

consolidate the Summary Jurisdiction Acts, though it is

not known whether this will he limited to the Acts

properly included in 'Chat short title or will embrace all

the statutes referred to in .the last sentence of the preceding

paragraph.

8. In any event, the Society would strongly urge the

desirability of consolidating measures to deal with both

substantive and procedural law. This is perhaps par-

ticularly desirable in the case of guardianship orders,

where the jurisdiction was extended to the justices in

1925 by the simple expedient of including a “court of

summary jurisdiction ” in the existing definition of “ the

court” and little provision was made for the adaptation

of the machinery of the lower court to this new type

of work.

CONCURRENT JURISDICTION OF THE
HIGH COURT AND JUSTICES

(A) THE PRESENT POSITION

9. The Commission will be aware that the Divorce

Court can dissolve a marriage on the grounds (inter alia)

of (a) adultery (6) desertion of three years’ duration and

(c) cruelty. All these are also grounds upon which

justices can make separation and/or maintenance orders,

with provision for the custody of, access to, and main-

tenance of children, though the three years’ limit does

not apply in desertion, and cruelty must be persistent.

Since the Law Reform (Miscellaneous Provisions) Act,

1949 (now Section 23 of the Matrimonial Causes Act,

1950), the Divorce Court can also make maintenance

orders on the ground of wilful neglect, this strangely

being a power which previously rested with the justices

alone. Under the Guardianship of Infants Acts, 1886

to 1925, the justices have power to make orders for

the custody of, access to, and maintenance of infants

similar—though restricted in the amount of maintenance

—to those of the county court (probably rarely used)

and of the Chancery Division of the High Court. The
justices have no jurisdiction comparable to that of the

Divorce Court to annul a marriage on the ground of

non-consummation, but this ground can be raised before

the justices as a defence to desertion.

10. Closely linked with the matrimonial jurisdiction is

the power to consent to the marriage of an infant where
consent is withheld by one or both parents. These are

cases of considerable difficulty. Since the Marriage Act,

1949, they have ceased to be “domestic proceedings”

which must always be heard in semi-privacy, though they

can still be held in camera if the bench so decides.

11. While the justices must, and gladly do, bow to

the superior jurisdiction of the higher court, the develop-

ment of legal aid and the increase of divorce among
people whose finances previously limited them to the

magistrates’ courts, made it obvious some years ago that

difficulties would arise as to the conditions under which
the justices were entitled to act under this concurrent

jurisdiction.

12. Two matters had been made abundantly clear,

namely (a) that the magistrates ought not to entertain

an application for a maintenance order while proceed-

ings were pending in the Divorce Court (Craxton v.

Craxton (1907) 71 J.P. 399) and (b) that the dissolution

of a marriage did not ipso facto discharge an existing

magistrates’ order or compel them to discharge it (Bragg
v. Bragg (1925) P. 20 and Wood v. Wood (1949) W.N. 59).

The questions which arose were not usually so clear-

cut, and attention was really focussed upon them by the

decision in R. v. Middlesex Justices ex parte Bond (1932)

96 J.P. 487 and, on appeal, (1933) 2 K.B. 1.

13. In August, 1948, the Society ventured to submit
a memorandum to the Lord Chancellor on these diffi-

culties and urged that they should be clarified or some
.guidance given to magistrates. A copy of this memo-
randum (Appendix I) is attached hereto (revised to show
changes since its preparation).

14. As the Society recognises the difficulties facing the
Lord Chancellor’s Department in dealing with this matter,

we content ourselves by saying that the position has not
been clarified. It may assist the Commission if we pul
into simple form something of the background against

which the justices have to act.

{a) On the human side, it must be remembered that

comparatively few parties are legally represented
; they

are often illiterate and quite unversed in legal formali-

ties ;
sometimes they do not really know whether they

are divorced or not and even more frequently are com-
pletely ignorant as to the decision of the Divorce Court
(if any) as to the custody of children ; any papers they

may have had are lost
;

they do not remember in

which divorce registry proceedings were had ; and it

is possible for justices to be in the middle of a case

and find out by accident that the parties are divorced

or have commenced divorce proceedings.

( /;) On the legal side of the problem, the Commission
will be aware that Section 26 (1) of the Matrimonial
Causes Act, 1950, as to maintenance of children is

in very wide terms, and the Divorce Court “ may from

time to time, either before . . . or after the final

decree ” make provision for custody and maintenance,

and it is often difficult to establish whether qr not the

Divorce Court has ever been or is still seized of the

issue in these matters. This is of importance not only

in applications for new guardianship orders or the varia-

tion or discharge of existing married women or guardian-

ship orders, but also in the juvenile court in connection

with adoptions and contribution orders against parents

under fit person and approved school orders.

15. Fortunately a happy liaison has been established

between the officers of the two courts. It has become
the practice for the justices’ clerk, when in doubt and
where he can discover the appropriate registry, to write

to the registrar enquiring whether there is anything to

prevent the justices acting, and we are glad to record our
appreciation of the assistance our members have always

received from the registrars. Such enquiries of course

entail additional work in both offices, and not only resolve

the main question, but also reveal vital information of

which the party with whom we are concerned is apparently

ignorant, as for example where the judge has given a

specific direction that the question of custody of a child

was to be dealt with by him alone.

16. The Society would therefore repeat the suggestion

made in their memorandum of August, 1948, and urge

that the position should be clarified, so that justices should

be left in no possible doubt whether their jurisdiction is

ousted by that of the superior court.

(B) SUGGESTIONS FOR DEVELOPMENT

17. Notwithstanding the affinity existing between the

High Court and magistrates’ courts by reason of the

similarity of the law they administer and the problems
they have to decide, they remain entirely separate organi-

sations. The only real links are (a) the Lord Chancellor

in his capacity as rule-making authority, and (b) the

Divisional Courts of the Divorce and Chancery Divisions

sitting to hear appeals from the justices in married women
and guardianship cases, respectively.

18. There are three occasions when Parliament appears

to have visualised a somewhat closer relationship: (it)

Section 10 of the Summary Jurisdiction (Married Women)
Act, 1895, empowers justices to refuse an order if the

matter could “ be more conveniently dealt with by the High
Court ” (the marginal note being “ more fit for the High
Court ”)

; (b) Section 7 (3) of the Guardianship of Infants

Act, 1925, contains a similar provision, though without any
such proviso as appears in the said Section 10 ; and (c) by
Section 7 (2) of the Matrimonial Causes Act, 1950 (formerly
Section 6 (2) of the Matrimonial Causes Act, 1937), the

Divorce Court can accept a justices’ order as sufficient

proof of the adultery, desertion or other ground on which
it was granted.

19. Little use appears to have been made of the first two
provisions mentioned, probably (if we may venture to say

so without disrespect) because such few cases as have been

reported under Section 10 hardly encouraged justices to

interpret it in the sense of the marginal note and so refuse

to adjudicate upon difficult points of law which might more
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fittingly be decided by the High Court in the first place

rather than by appeal from the justices. See for example

Perks v. Perks (1945) 2 All E.R. 580 (C.A.). On the other

hand, the third provision referred to is being extensively

used. Many wives now use a magistrates’ order as one

stage on the road to divorce, a procedure which not only

reduces costs but is also a safeguard in desertion cases

against witnesses not being available at the end of the

three-year period. On a petition being lodged, the justices

clerk is called upon to provide copies of the order, of

exhibits, and of his notes of the evidence given before the

justices, all which are later used in the trial by virtue of

the Matrimonial Causes Rules, 1950.

20. We now venture to ask the Commission to turn to

another matter which is common to both courts, namely,

the fixing of the amount and the recovery of maintenance.

It is not for us to criticise the machinery of the High

Court, but we would refer to the Final Report of the

Denning Committee on Procedure in Matrimonial Causes

(1947 Cmd. 7024), paragraphs 35 to 48, where it is said

that “ there is great delay in the applications coming on for

hearing and in consequence a wife may be left by the law s

delay without means of subsistence ... a responsible

witness . . . described the position as ‘ almost scandalous

. .
.” (paragraph 36 (i)). In the subsequent paragraphs the

simpler and speedier machinery of magistrates’ courts is

favourably contrasted with that of the Divorce Court, and

stress is laid on a suggestion that magistrates should be able

to make interim maintenance orders while a divorce

petition is pending, a subject with which we deal later.

21. It will be seen that in the type of cases mentioned

in paragraph 9 above the relationship between the justices

and the Divorce Court 'tends to become somewhat similar

to that existing in criminal cases between the examining

justices and the judge at assize, and the Society ventures

to suggest that consideration be given to its extension to

the advantage of both courts and the convenience of the

parties. The Commission would not expect us to develop

this theme fully at this stage, and we merely give a brief

outline of our suggestions:—
(a) Matrimonial cases in the justices’ courts should be

a matrimonial cause, and in such cases

<i) the justices should find the facts, and

(ii) whether or not the matter moves on to divorce,

make maintenance or separation orders, including

interim orders at any time prior to the hearing of

the petition, and orders for custody of and access to

children

;

(iii) difficult questions of law could be referred to the

judge for decision under what we believe to have

been the intention behind the two Sections

mentioned in paragraph 18 above.

(b) In any divorce suit, the judge should be free to

deal with questions of maintenance, custody, or access

himself, or leave them to be dealt with in chambers

as at present, or remit them to the justices for decision.

(c) Whether 'the above suggestions are adopted or not,

and unless the parties wish otherwise, all “ small main-

tenance orders ” as defined by Section 25 of the Finance

Act 1944, by whichever court made should be payable

to the collecting officer and enforceable in a justices’

court

22 If the matters mentioned are regarded as having any

merit, the Society would be glad to assist in exploring

the suggestions in greater detail.

23 We shall deal more fully with the question of interim

orders, and with the work of the collecting officer in later

paragraphs (see paragraphs 28 and 41).

CUSTODY OF CHILDREN

24. The Society would wish to associate itself in the

fullest posible measure with the Final Report of the

Denning Committee on this subject (paragraphs 30 to 34 ot

such Report). We feel certain that we are justified in

describing it as a matter which causes the justices whom
we serve great anxiety, and we ourselves regard it as the

major problem raised in this memorandum.

25 It is true that often both the Divorce Court and the

justices can only choose the lesser of two evils. We would

suggest that two main principles should be clearly

established :

—

(a) The question of custody should never automatic-

ally follow the granting of a decree or the making of a

maintenance order or be merely ancillary thereto, but

should always be treated as a specific issue and dealt

with under conditions which permit of the fullest con-

sideration of the interests of the child ; and

(b) Any court before deciding the question of custody

should have the right to call for an independent report of the

circumstances as they affect the welfare of the child. In

all matters affecting an infant’s property the law requires

that his interests shall be watched by a guardian ad litem

or next friend. This also applies in adoption applica-

tions. We are of opinion that all courts should have

the power to require such an appointment in matrimomal

cases. The decision on the main issue between the

parties should be deferred if necessary until the court is

satisfied that the parties are making the best possible

arrangements within their power for the children

affected. Many judges have referred to the interest of

the State in the marriage contract and it is surely in

connection with the safeguarding of the children that this

interest chiefly lies. A similar suggestion was made in

the Report of the Denning Committee (paragraph 34)

but we differ from that Committee in that we feel that

the decision as to a decree or order between the parties

should follow and not precede the decision as to custody.

Even where the question is or appears to be agreed

between the parties it should be criticallly examined, and

there should be no risk of the court approving an arrange-

ment under which one says, “You can have the custody

if you give me a divorce ” unless it is satisfied beyond

all doubt that the order is in the interests of the child

concerned.

26. In this connection the Commission will doubtless

remember that the Denning Committee said that “the

magistrates have distinct advantages over the Divorce

Court ’’ (paragraph 32 (i'i)). We would respectfully sug-

gest that consideration might be given whether the Divorce

Court should not be empowered to make use of those

advantages, either on the lines indicated in paragraph 21

above or by referring specific cases or questions to the

justices. Magistrates already have much experience of

these problems; they have their own .probation officers

and are usually in close touch with the children’s officer

of the local council ; the parties’ homes would be within

easy reach, and the children could be seen if necessary.

27. We are of opinion that the magistrates’ domestic

court forms a suitable forum for the settlement of these

problems, and that (subject to any necessary safeguards)

they could render considerable assistance to the Divorce

Court, and thus meet most of the criticisms of the Denning

Committee.

INTERIM ORDERS FOR MAINTENANCE

28.

Quite apart from the suggestions we made in para-

graph 21 above, the Society would wish to put forward

two specific proposals as to interim orders for maintenance.

(a) It frequently happens that while .proceedings are

pending by a wife in the magistrates’ court the husband

will file a petition in divorce, and thus bar any further

action by the justices. The wife can apply for alimony

pendente life, but this takes time and often a preliminary

application by her for legal aid. As she may well be

without means there is hardship to her Mid any children

unless she us helped by the Assistance Board, m which

case there may be an unnecessary call on public funds.

Experience has shown that it would be far more satis-

factory if the justices were entitled to make an interim

order at any time prior to the hearing of the divorce

petition, and we therefore support the recommendation

of the Denning Committee in this respect (paragraph

45, Final Report).

(b) The existing power to make an interim order is

in Section 6 of the Summary Jurisdiction (Separation &
Maintenance) Act, 1935, and it was decided in Fulker

v Fulker (1936) 3 All E.R. 636 that such an order

cannot 'be made once the justices find .the facts proved.

It seems doubtful whether this decision has not been

over-ruled by the Summary Procedure (Domestic Pro-

ceedings) Act, 1937, which apparently contemplates a

reference by the justices to a probation officer with a

view to conciliation at any stage of the proceedings,

even after all the issues have been determined. In the

A 2
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view of the Society, it is desirable (that the power should

continue even after the issues have been settled. Con-

ciliation is possible even at the eleventh hour, and it is

often good for the parties to have a period of reflection

before the final step is taken by the justices. Interim

orders can only be made in married women cases, and

the power to do so might usefully be extended to

guardianship cases.

LEGAL AID AND THE SEARCH FOR THE TRUTH

29.

The Society would urge with all the strength at

its command that the Legal Aid and Advice Act, 1949,

should be brought into operation in magistrates’ courts in

domestic proceedings. Although the legal problems to

be decided are similar in the Divorce Court and that or

the magistrates, in a high percentage of these cases the

parties are not legally represented before the justices.

It has long been the proud tradition of magistrates’ courts

that every assistance is given to the parties to overcome

this handicap, and this is now incorporated in the Summary

Procedure (Domestic Proceedings) Act, 1937. Notwith-

standing this, the task of the justices is rendered far more

difficult than when advocates are responsible for presenting

a case. The parties are usually unversed in legal pro-

cedure, and are in strange surroundings. The result is

that they endeavour to lay bare and in great detail minor

matters which are of no significance and often entirely

irrelevant, while major matters may emerge only by acci-

dent. The Society gratefully acknowledges the public spirit

of very many advocates in all parts of the country who

will undertake these cases without fee or for a nominal

charge only, but many cases still remain where legal

representation is desirable if justice is to be done. The

attention of the court should be concentrated on the

problem it has to deoide, not on the presentation of that

problem.

ORDERS ON THE GROUND OF ADULTERY

30.

There are four matters in connection with these

orders to which the Society desires to call attention.

(a) Hn the Divorce Court the co-respondent must

always be named and made a party where possible, and

thus always has full knowledge of the proceedings.

There is no corresponding provision in the justices’

court, where the only requirement is that full details

of the alleged adultery must be given to the defendant,

and even this rests only on obiter dicta, see for example

Duffield v. Duffield (1949) 1 All E.R. 1105, and many

other cases. The Society would suggest that to avoid

any risk of collusion the third party should either be

given notice of or joined in the application and afforded

an opportunity to give evidence and defend the accusa-

tion if desired.

(b) By Section 11 (3) of the Matrimonial Causes Act,

1937, the justices are not to make an order on this

ground unless they are satisfied (inter alia) that the

application is not made in collusion with the opposite

party. We would point out that in undefended cases,

and especially in the absence of the third party, it is

difficult to see how the justices can be so satisfied.

(c) Section 1 1 of the Summary Jurisdiction Act, 1848,

requires that the alleged adultery must have taken place

or continued until within six months of the commence-
ment of the proceedings. (See also Teall v. Teall (1938)

P. 250.) Often adultery is not revealed until months

afterwards and this rule can operate harshly. We invite

consideration whether adultery should not be made an

exception to the general rule.

{d) Where a husband applies for an order on the

ground of his wife’s adultery, the court can make pro-

vision for the legal custody of any children, but though

it can order a weekly payment up to £2 for the adul-

terous wife herself, it cannot order him in those pro-

ceedings to pay maintenance for the children. The wife

can of course apply separately under the Guardianship

of Infants Acts, but ithe position seems somewhat

anomalous.

ENFORCEMENT OF MAINTENANCE ORDERS

31.

Two preliminary problems are often encountered in

the enforcement of orders—(a) the defendant may be diffi-

cult to locate, and (b) the complainant may be reluctant

again to face what she often regards as the “ ordeal ” of

appearing in court.

(a) As to the first, failure to enforce the order gener-

ally results in the wife and her children becoming a

charge on the funds of the Assistance Board. If the

man’s address is in the possession of any public

authority, we submit that there ought not .to be any

regulation preventing suoh address being disclosed, and

it ought at least to be placed at the disposal of the

police in possession of a warrant for his arrest as readily

as if he had committed a crime.

(b) With regard to the second, 'the situation may be

gradually eased by the provisions of Section 4 (2) of

the Married Women (Maintenance) Act, 1949, under

which the collecting officer is bound to take proceedings

at the complainant’s request.

SUSPENDED COMMITTALS

32. When the defendant is before the court, tihe justices

can remit the whole or any part of the arrears if they

think fit, and as to the remainder the ultimate sanction

is imprisonment up to a maximum of three months, except

where the court is satisfied that failure to pay is not due

to wilful refusal or culpable neglect. A frequent practice

is to adjourn the matter to give the defendant an oppor-

tunity to pay, and when a committal order is made it is

usually suspended on terms that he pays the normal weekly

payment plus some payment towards arrears. We have

been asked to express a view as to this procedure and,

before doing so, should like to obtain further information

from our members. We therefore propose to submit a

supplemental memorandum on this topic, with factual

details and our recommendations, in the New Year.

TRANSFERS BETWEEN COURTS

33. In 1934, a Departmental Committee appointed by

the Home Secretary made many helpful suggestions with

regard to the enforcement and variation of maintenance

orders. Some have been incorporated in the Summary

Procedure (Domestic Proceedings) Act, 1937, and the

Emergency Laws (Miscellaneous Provisions) Act, 1947

;

others are in the Justices of the Peace Act, 1949, but not

yet in operation ;
and others which did not require legis-

lation are now generally adopted in practice.

34. One of such suggestions (now the Act of 1947) was

to enable a court to transfer the enforcement of an order

to another court for the district where the defendant

resides. Considerable use is now being made of this pro-

vision, and owing to the movement of population during

and since the war it has become of importance. On the

whole we believe it to be working with reasonable satisfac-

tion. Suggestions have been made to us that some courts

delay any final action .and adjourn for very long periods. If

there is any substance 'in these suggestions, we consider this

course unsatisfactory. If th.e amount of the order is quite

outside the defendant’s capacity for .payment there is

usually a good case for variation, and possibly remission

of arrears, and these courses should be taken rather than

allow arrears which are obviously irrecoverable to con-

tinue to accumulate.

35. We shall deal later (paragraph 37) with transfers for

variation between courts.

ATTACHMENT OF INCOME

36. The only major proposal made by the Departmental

Committee as to which nothing has been done is that of

attachment of income. (See paragraphs 114, 115 and 179

to 198 of the Report.) This is a matter on which con-

flicting views were (and no doubt still are) held, and the

Report of the Committee adequately sets out such views.

We have no wish to express an opinion on this controver-

sial question, but in view of the passage of time, the

changed circumstances since 1934, and the fact that the

inquiry of the Royal Commission is to cover the law
of Scotland, we would suggest that the problem might now
be re-examined from two angles :

—
(a) The fact that attachment of income is possible

and apparently regularly used in Scotland seems to be
•the only basic difference between the law as to enforce-

ment in the two countries, yet while the number of
actual committals in default of payment in England is
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considerable and shows little sign of abatement in spite

of the fact that justices are usually reluctant to commit

except as the last resort, the number of committals in

Scotland was shown by the Report of the Departmental

Committee (paragraph 113) to be negligible. Enquiry

by the Commission might reveal the cause of this con-

trast, and whether the power to attach income has any

bearing upon it.

THE NON-COHABITATION CLAUSE

(b) The Departmental Committee viewed the question

in the light of the effect such provisions might have on

the relations between a private employer and the defen-

dant. Now that many more men are employed by

public 'boards or other national authorities, the objec-

tions which were valid in 1934 might not now carry the

same weight.

VARIATION OF MAINTENANCE ORDERS

37. The power to vary an order as to such matters a

custody of and access to children remains with the original _,,w.
. whirh

court, but variation of the ™Uy payment cat, be mde tim wheni faced m h au offer> “ite foaincere.

38. The average woman desiring matrimonial relief from

the justices seeks what she calls a “ separation order and

has little or no idea of .the subtle difference between that

order and a maintenance order. The Society would sug-

gest that consideration might now be given as to the

proper use of the non-cohabitation clause. On merely

reading the Act of 1895, it would appear that the justices

were .given a wide discretion to use it in all cases, but a

long series of cases have shown (a) that it brings any

existing desertion ito an end, (b) that it should only be

inserted when .there is reasonable cause to anticipate

physical violence against the wife, and (c) it should not

be inserted unless desired by her. As an unrepresented

wife has no conception of the effect of the clause, nor

can it be simpl’y explained, the result is that in practice

it is usually ignored. The .absence of the clause, plus the

modern view that an offer to resume cohabitation need

not necessarily be accompanied by any expression of

regret, may well place a-n injured wife in a difficult posi-

by
U

other courtT~ The applicant forvariation makes his though superficially bona fide is in
.

reality .quite insincere,

complaint to the justices in his own town, and this is Since the repeal of tte last Women s^Prope^

SSKSd to the right Act it is probably true to say that this clause has had no

to decide whether the application shall be heard by itself, meaning except^ the
,

artificial meaning attached to it byLliwmuig — w
,

-

or by~any other court where either the applicant or respon- case law, namely, that it operates to 'bnng d^ertwn to

denit resides. Considerable use is now being made of this an end. It is not true to say that in the^absence ot the

provision, and in general we believe that the machinery clause the wife is bound to cohabit with h“ husband

provided is adequate and gives satisfaction. We only wish Further, to say .that m ‘hc absence ^ffie clause^ a wife
rULUlti, LVJ oaj ... —— --

.

to attention' to ta. finer point,. MS&fSftTt an"oXSS&SSZ&i
(a) It is often difficult to make an equitable decision

unreaIistic .

as to which court shall hear the application. In general

it seems reasonable that the applicant should *o
RECENT PROPOSED LEGISLATION

the court where the respondent resides but cases do arise

where there is considerable financial stringency on both
^ The society does not wish to express opinionWUWt U1CJIB 13 WUO!UW,»U.v

a
. 1 A A ,, lit, UUV1VU „„„„ .... _ _ -

sides, and for either to travel a distance not omy adds
•

hj h y become political issues, and would
•

involves expenditure which mg* ™““"
fo
y
llowl„ comments on Mo recent Bills.to the hardship, but

be better applied in payments under the order, rne

net result is that one party or the other is unable to

attend. Let us assume a case of a husband living at

court A with a reasonable case for reduction judged

on his own means ;
and a wife living at court B perhaps

100 miles away. Neither can afford to travel to the

other court. If the application is heard at court A
the wife will not attend and the court is left in ignor-

ance of her financial position and cannot, as it should

do, equitably relate the 'husband’s means to the reason-

able needs of both. On the other hand, if the court

decides .that the application must be heard by court B

the effect is often to make the husbands application

impossible, and arrears accumulate. The absent party

is at a great disadvantage. It is so easy for the party

giving evidence, not subject to cross-examination, to

project something of his embittered notion that only he

has financial worries, and that the other party enjoys

comparative freedom from them. It is suggested that

provision could be made for evidence of means to be

given by statutory declaration ’by a party unable to

attend before the justices for his or her own district

and .transmitted to the court hearing the application.

A precedent for this is to be found in the Maintenance

Orders (Facilities for Enforcement) Act, 1920.

(b) When an order has been made by court A and

made payable to the collecting officer of court B or is

later varied and made so payable, doubts seem to be

entertained whether court A or court B is the ‘ original

court which has the right to decide where an applica-

tion for variation is to be heard. If there is any sub-

stance in these doubts, we suggest .that the position

should be clarified (in favour of court B). If the vary-

ing order becomes an integral .part of the first order it

would seem that court A remains the “ original court,

but if it is properly regarded as a separate order then

court B acquires the right to decide the locus of any

subsequent application for variation. These doubts

apply equally to transfers for enforcement.

(c) It would be an advantage in some cases if the

“original court” were authorised to transfer applica-

tions for variation to a court in whose district neither

party .resides, as, for example, where one party is m tfie

South, and the other in the North, a 'Midland court

might be more convenient. The burden of travelling

expenses could thus be shared equitably.

merely make the following comments on .two r

(a) The Deserted Wives Bill of 1950 dealt with two

problems—the transfer of .statutory tenancies, and the

apportionment of chattels—which undoubtedly have

caused much hardship among parties in magistrates

courts, and if any effective solution could be found

much unpleasantness might be avoided. The adjust-

ment of hire-purchase payments can be equally

difficult.

( b

)

The Matrimonial Causes Bill of 1950, providing,

as a new ground for divorce, separation for seven years,

.would affect many existing orders in magistrates’ courts,

and would certainly call for consideration in the light ot

our paragraphs (9-16) on concurrent jurisdiction.

CONCILIATION IN DIVORCE ACTIONS

40. It is hardly within our province to suggest whether

or not facilities for conciliation should be made available

even when a divorce action is pending, but we think it

proper to make the following comments. Our experience

has clearly shown that even at the eleventh hour, and

when superficially everything appears to suggest the oppo-

site, reconciliation is still possible in some cases. The

existing probation service is already well equipped to

undertake this work ;
it has proved its worth in magis-

trates’ courts ;
and it is sufficiently flexible to allow for

expansion to cover .this work. In many cases the local

probation officer may be weU acquamted with the family

concerned, and thus have a great advantage over someone

coming fresh to their problems. We are of opinion that

the country would gain much by .the extension of the

probation system to cover this work, rather than by the

creation of some new body of .workers, either official or

unofficial. With regard to conciliation work generally in

both the Divorce Court and in magistrates’ courts, in

areas where .the load of work is considerable, it might be

advantageous if the work were sub-divided, so that matri-

monial work could be conducted from a separate office

and in different surroundings from ordinary probation

work. We do not suggest that particular officers should

be engaged exclusively on one branch or the other, as

this would tend to narrow their approach to social prob-

lems generally, but merely that the surroundings in which

the work is conducted should be different wherever pos-

sible In 1948 the Home Office issued a memorandum
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on “ The Principles and Practice in the Work of Matri-

monial Conciliation in Magistrates’ Courts”. We believe

this to have been of .great interest and service both to

magistrates’ and [probation officers, and should receive

consideration 'by anyone who engages in the work of con-

ciliation in the wider field of divorce.

THE WORK OF THE COLLECTING OFFICER

41. As the work of this officer receives little publicity

and may not be within the knowledge of the members

of the Commission, we give a brief outline of the

position.

(a) Prior .to 1914, payments under maintenance orders

were made direct to the complainant. The Affiliation

Orders Act, 1914, .provided for the appointment of a

collecting officer, through whom payments under bas-

tardy orders could be made, and this was followed by

the Criminal Justice Administration Act, 1914, under

which payments under all maintenance orders could be

made through an officer of the court. In most courts

the justices’ clerk has acted in both capacities, and under

Section 21 of the Justices of the Peace Act, 1949 (not

yet in operation), the .two are merged in his hands.

(b) Experiehce has shown this appointment to have

great advantages, particularly to complainants. It avoids

the inconvenience and often unpleasantness of the

woman having to make personal application to the man

for payment and enables the court to exercise consider-

able supervision over the enforcement of orders. If

four weekly payments are in arrear the collecting officer

must notify the woman, and at her request may take

proceedings for recovery in his own name. He can

assist in ensuring payment by reminders to a man in

arrear, and on the other hand curb unreasonable

attempts by the woman to take proceedings where there

is a legitimate excuse for failure.

(e) This work has grown considerably, and now forms

a considerable portion of the work of the justices’

clqrk’s office. In the largest provincial city, Birmingham,

the amount collected per annum is £230,000 (with, of

course, a turnover of twice that amount) in respect of

over 5,000 orders. The collecting officer receives some

98,000 letters and writes about 57,000. At the other

extreme, even in the smallest country court a sum of

over £1,000 will be collected in a year.

(d

)

The work includes much more than the receipt

and payment of money ;
correspondence is consider-

able ;
and the collecting officer tends to become a liaison

officer between the parties and other public authorities,

such as the Ministry of Pensions, income tax authorities,

the Assistance Board, children’s officer and housing

manager, all of whom often have more interest in prompt
payment than the actual complainant. The money itself

often comes from other courts, both in England and

Wales and the Commonwealth, from regimental pay-

masters, banks, and so on.

(e) The chief advantage of this system is that an

accurate record is kept of the account, thus avoiding

the many disputes as to the amount owing which were

common before 1914. The collecting officer can do
much to show that this is for the benefit of both parties

and thus help to demonstrate the impartiality of the

court. It is no exaggeration to say that this work makes
the clerk’s office the centre of innumerable domestic en-

quiries, and the spirit in which it is performed can do
much to produce a more reasonable atmosphere between
the parties, and often in fact assist in a reconciliation.

(g) We have commented elsewhere (paragraph 34) on

the number of adjournments which sometimes occur

when cases are transferred to other courts. This adds

considerably to the work, for the collecting officer is

under obligation to notify the other court of each pay-

ment made by the defendant and this in effect duplicates

the account in the two courts.

MISCELLANEOUS MATTERS
42. In the course of preparing this memorandum our

attention has been drawn to a number of matters which
relate to questions of administrative details rather than

important principles, and we have therefore included these

points in Appendix II hereto. Even if the Royal Com-
mission does not consider it necessary to make any reconi-
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mendation with regard to these matters, they might per-

haps be referred to a departmental committee for exam-

ination, or to the Rules Committee to be appointed under

Section 15 of the Justices of the Peace Act, 1949.

CONCLUSION

43.

If desired, members of the Council of the Society

will be prepared to attend before the Royal Commission

to give oral evidence in support of the matters mentioned

above, or to assist the Commission in any other way.

44 A number of the subjects treated above could be

amplified by statistics, but they are not available at the

moment. The Council would be glad to assist in gather-

ing information on any particular point, either generally

throughout the country or from sample courts, but it has

not been considered appropriate to attempt to do this

without some indication of the wishes of the Commission.

For example, the annual criminal statistics give the total

number of orders made, but give no indication of the

bulk of the work involved in cases which were dismissed

or withdrawn or where there was a reconciliation. It

would be possible to gather information as to the total

number of suspended committals, but to understand the

effect of these would need a detailed analysis of the final

result.

45. Magistrates 'have now had over fifty years’ experi-

ence under their matrimonial jurisdiction, and it is perhaps

within our province to end this memorandum with a

few words which they can hardly say themselves.

46. The law as to desertion, cruelty, and adultery may

be the same in the Divorce Court as in magistrates'

courts, but the conditions under which it is administered

are vastly different. Many of our members are not only

justices’ clerks, but also are, or have been, practising

solicitors with experience in divorce work, and we note a

great contrast. Divorce work may be “ repulsive and

degrading” (per Lord Justice Mackinnon), but the Divorce

Court is far removed from the actual events ; the presence

of the robed judge, and the assistance of counsel in guiding

the issues on the right lines, give that court an advantage

not possessed by the justices. The latter labour close

to the event, the atmosphere is more charged with emotion,

and passions more easily aroused. In the Divorce Court

the ‘Must of the arena” has had time to subside, but

in the magistrates’ court it is still often a thick cloud.

47. Working under these conditions, we believe that

magistrates have made a valuable attempt to maintain the

best traditions of our judicial system, and have rendered

useful service to their country in endeavouring to solve

these difficult problems in something approaching an

atmosphere of “ calm judicial dignity ”. In doing so, and

in spite of mistakes and weaknesses, we believe they have

gained the confidence and respect of the humble folk

who come to their courts seeking justice. It is not with-

out significance that these people look on a magistrates’

court as a place where they can obtain advice and help.

48. It is in this spirit that we respectfully venture to

put forward the suggestion that the whole relationship

of the two courts might be the subject of inquiry as to

whether the magistrates’ court, in the capacity of hand-

maid to the higher court, could not render even more use-

ful service in dealing with this vast social problem. At
the least, the justices’ powers should be kept adequate

to the task expected of them.

(Dated 17th December, 1951.)

APPENDIX I

EFFECT OF DIVORCE PROCEEDINGS UPON THE
MATRIMONIAL JURISDICTION OF MAGISTRATES

(Memorandum submitted to the Lord Chancellor by the

Justices' Clerks' Society in August, 1948, and revised to

November, 1951.)

General terms of reference

1. At the meeting of the Council of the Society on the

21st May, 1948, attention was drawn to difficulties which

arose in connection with the variation or discharge of

matrimonial orders following Divorce Court proceedings

and, after discussion, it was decided that the General
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Purposes Committee should consider these difficulties and

take such action as was deemed appropriate to assist

members in dealing with such difficulties.

The premises

2. The classes of cases in which difficulties usually arise

appear to be these:—
(a) an application to vary or discharge a magistrates’

order after a decree of divorce;

(ft) an application under the Guardianship of

Infants Acts in respect of children of a marriage which

has been dissolved.

The statute law

3. The relevant statutory provisions are:—
(a) Summary Jurisdiction (Married Women) Act,

1895, Section 7 as amended by Summary Jurisdiction

(Separation and Maintenance) Act, 1925, Section 2 (1),

and the Married Women (Maintenance) Act, 1949,

Section 5.

(ft) Guardianship of Infants Act, 1886, Section 5 as

extended by the Guardianship of Infants Act, 1925,

Section 7.

(e) Maintenance Orders Act, 1950, Sections 1 and 2.

(d) Guardianship and Maintenance of Infants Act,

1951.

The decided cases

4. There are the following decided cases:

—

(a) Craxton v. Craxton (1907) 71 J.P. 399; where

proceedings are pending in the Divorce Division magis-

trates ought not to entertain any application between the

same parties for a matrimonial order.

(ft) In Bragg v. Bragg (1925) P. 20 the wife obtained

a magistrates’ maintenance order for desertion, and

later a divorce on hhe grounds of adultery. The former

husband having applied to the magistrate to have the

order discharged failed and appealed. Held : dissolu-

tion of a marriage does not ipso facto discharge a

magistrates’ maintenance order nor compel the magis-

trates’ court to discharge it. Every case comes within

the discretion given to the court toy Section 7 or the

Act of 1895. • • it was a very convenient thing that

... a court which was close at hand to the parties should

be able to give the wife assistance if she needed it or

give the husband relief if he was entitled to it.

(Duke, P.)

(c) In Pratt v. Pratt (1927) 43 T.L.R. 523 a magis-

trates’ separation order was revoked by them on the

•grounds of the wife’s adultery. Subsequently, on the

husband’s petition, a judge of assize decided that

adultery had not been committed. Held : such a deci-

sion was a new fact on which the magistrates could

revive the separation order.

(d) In Vigon v. Vigon & Kutter (1929) 93 J.P. 112

there existed a magistrates’ guardianship order in favour

of the mother against whom .the father subsequently

obtained a decree nisi on the ground of her adultery

The father in his petition claimed custody of the ohild

and the divorce judge held that he had jurisdiction to

vary the magistrates’ order but he invited the magis-

trate to vary his own order. This the magistrate

declined to do. On appeal the court dedined M decide

the question of jurisdiction and dealt with the matter in

another way.

there is concurrent jurisdiction in the Divorce Court

and in .the justices is obvious, for if the justices may
make an order, as in this case, .there is nothing to pre-

vent the husband going to the Divorce Court the next

day and asking, possibly successfully, for a contrary

order. The question might see-saw^between the two

courts, producing an absolute scandal.” (Avory, J.)

On appeal, however—(1933) 2 K.B. 1—.the Court of

Appeal declined to decide the further question whether

the magistrates had concurrent jurisdiction with the

Divorce Court as to the custody of children.

(e) In R. v. Middlesex Justices ex parte Bond (1932)

96 J.P. 487 the father obtained a decree absolute upon

an undefended divorce petition to which the mother

appeared. Subsequently the mother applied to magis-

trates for a .guardianship order. They advised her

that, as she had appeared to the

apply to the Divorce Court. The mother iater obtemed

a magistrates’ guardianship order from
Bench

constituted bench. A rule msi to the Kmg s Bench

Division for certiorari on the fathers appl^ahon was

made absolute. A majority of the f

Surt
of opinion that the jurisdiction of the DlV{£?®.

'

over questions of custody and maintenance ammg out

of a matrimonial cause of which that court hMbeeMje

seized is an exclusive and over-ndmg jumffic^n dis-

placing that of the magistrates under^^wdmship

of Infants Acts, “ The inconvenience of holding that

(f) In Higgs v. Higgs (1934) 98 J.P. 443 a wife having

summoned her husband for wilful neglect, before her

complaint was heard the husband commenced divorce

proceedings. Held: the magistrate had no .power to

make an order, sole jurisdiction .to do so being vested

in the Divorce Court as soon as the husband’s petition

was filed.

(g) Knott v. Knott (1935) 99 J.P. 329 decided:—
(i) where an issue of adultery arises between the

same spouses at the same time in both a magis-

trates’ court and the Divorce Court that
.

issue

should be determined exclusively by the Divorce

Court pending whose judgment the magistrates

have no jurisdiction

;

(ii) when a decree has been pronounced for a wife s

.adultery magistrates can discharge her maintenance

order without further evidence than is required to

show that the adultery was subsequent to the order ;

(iii) magistrates may not refuse under Section 10 of

the Act of 1895 to discharge an order on the

ground of a wife’s adultery because the concluding

words of Section 7 of the Act are peremptory.

(ft) In Mezger v. Merger (1936) 100 J.P. 475 a wife

having obtained a magistrates’ maintenance order her

husband subsequently had the marriage dissolved by

a foreign court whose decree was effective in England.

Held : the marriage having been terminated, the magis-

trates should have discharged their order which was

completely at variance with the decision of the foreign

court, thee as e being clearly distinguishable from Bragg

v. Bragg supra.

(/) In Klosser v. Klosser (1945) 2 All E.R. 708 the

huslband commenced divorce proceedings in South

Africa. Unaware of them the wife obtained a summons

for a magistrates’ maintenance order. She was served

with the divorce proceedings prior to the hearing m
the magistrates’ court. The magistrates declined to

make an order on the ground that they had no juris-

diction. Held: the principle in Higgs v. Higgs and

Knott v. Knott ((g) (i) supra) did not indicate that

magistrates could not exercise a discretion in determin-

ing the matter before them according to the convenience

of the proceedings. “ If the parties are residing m the

jurisdiction, that has always been held to be sufficient

to give justices jurisdiction to exercise the powers con-

ferred upon them under these Acts, and, indeed, it is

•plainly indicated both in Higgs v. Higgs and in Knott

v. Knott, that the procedure which this court recom-

mended, where there is an overlap between a petition

pending in the High Court and proceedings arising out

of the same subject matter in the justices’ court, is not

obligatory in the sense that it depends upon any quali-

fication in the Act itself but is rather a matter for the

discretion of the justices to be exercised according to

the manifest convenience and decency of the proceed-

ings.” (Merriman, P.)

(;) In Kirk v. Kirk (1947) 2 All E.R. 118 a wife

obtained in England a magistrates’ maintenance order

against her husband, a domiciled Scot. Later she

obtained a divorce in Scotland. The former husband

then applied for revocation of the order. The order

was discharged (on appeal) but the court explained that

Mezger v. Merger (supra) did not lay down that in

no circumstances whatever could a maintenance order

be kept alive when the parties had been divorced by

a foreign court.

(k) Kilford v. Kilford (1947) 2 All E.R. 381. A
wife in whose favour there is a magistrates main-

tenance order, having obtained a decree absolute, must

A 4
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elect either to retain the magistrates’ order or have it

discharged and seek an order in the Divorce Court.

She cannot have dual orders.

(/) In lames v. James (1948) 1 All E.R. 214

;

1 12 J.P. 156, a husband’s divorce petition on the grounds

of his wife’s adultery was dismissed. When, later, the

wife applied for a magistrates’ maintenance order her

husband alleged the same adultery. Held : the magis-

trates wrongly dismissed the summons after learning

of the judge’s opposite decision; but the question was

expressly left open whether a distinction ought to be

drawn between a decision that the offence has not

been committed and a decision that it has, for in the

latter case it may be the absolute duty of the court

to adjudicate upon the matter again, whereas in the

former the unsuccessful party is estopped from bring-

ing the evidence before the court at all.

On) Wood v. Wood (1949) W.N. 59, 93 S.J. 200.

The justices should normally exercise their discretion

by discharging an order when the wife in whose favour

it was granted is the unsuccessful party in divorce

proceedings, but there may be circumstances in which

the court would be justified in refusing to discharge

an order.

(n) Ross v. Ross (1950) 1 All E.R. 654. The High
Court will not make a maintenance order while a

previous order made by justices is still in force. The
wife must decide whether she will apply to the justices

to discharge the order and then apply to the Divorce

Court for an order.

(o) Duchesne v. Duchesne (1950) 2 All E.R. 784. A
husband is estopped from asserting matters on an

application for maintenance inconsistent with a previous

decree for divorce and for reasons of public policy

he is prohibited from asserting matters known to him
which might reasonably be expected, if proved, to pro-

vide an effective answer to the petition or to produce

a different result at the trial.

Inferences

5. From the foregoing authorities it seems legitimate

to extract these principles :

—
(a) The magistrates’ jurisdiction is not ousted by pro-

ceedings in the Divorce Court (Klosser v. Klosser)

;

(b) but magistrates must exercise their concurrent

jurisdiction in their discretion according to the manifest

convenience {Bragg v. Bragg

)

and decency (dictum of

Avory, J. in R. v. Middlesex Justices) of the proceed-
ings (Klosser v. Klosser).

(c) Wherefore, whilst proceedings are pending in the

Divorce Court, magistrates ought to adjourn their

summons pending the outcome of those proceedings
(Craxton v. Craxton; Higgs v. Higgs; Knott v. Knott
(4 (g) (i) supra)).

(d) However, once the proceedings in the Divorce
Court have terminated (usually at the expiration of one
•month after decree absolute), and a fortiori where the
applicant has not entered an appearance to those pro-
ceedings, and provided the question of custody was not
decided by the Divorce Court, an application will lie

to magistrates for a guardianship order.

(e) On the other hand, the outcome of divorce pro-
ceedings does not per se affect an existing magistrates’
order (Bragg v. Bragg) ;

if) but it imay constitute a new fact on which a
magistrates’ order could be varied, discharged, or re-
vived (Pratt v. Pratt ; Knott v. Knott (4 (g) (ii) supra)

;

Mezger v. Mezger ; Kirk v. Kirk) ; and the justices

should normally discharge an earlier order made in

favour of the unsuccessful party in divorce proceedings
(Wood v. Wood),

(g) and, in that connection, or upon a new complaint,
a magistrates’ court should consider itself bound by
a decision of the Divorce Court that an alleged matri-
monial offence has not been committed (James v. James).

(h) When considering the amount of maintenance fol-
lowing divorce proceedings the justices should not allow
any evidence to be given which is inconsistent with the
decree or allow evidence on matters known to the
parties which might reasonably be expected to provide
an effective answer to the petition.

Practice

6. Considerable difficulty arises in practice in applying

the law to the varied circumstances that arise in magis-

trates’ courts.

In particular, it is frequently contended that justices

have no jurisdiction to decide questions of custody on
applications under the Guardianship of Infants Act, 1925,

when proceedings between the parties have previously

been heard in the Divorce Court.

It is submitted that this view based upon certain dicta

in R. v. Middlesex Justices ex parte Bond (supra) is not
confirmed by other authorities.

Furthermore, difficulty arises where a husband seeks to

discharge an existing maintenance order on the grounds

of adultery basing his case upon an undefended divorce

decree. It is by no means clear how far the wife is entitled

to be heard if she denies the adultery on the application

to discharge. If the application is opposed, are the justices

required or even permitted to satisfy themselves that

adultery has in fact been committed?

The following direction was given by the Senior

Registrar on 23rd January, 1951 :
—

“ It is considered that while it is right and proper

when the issue of custody is actually pending in a divorce

suit, that the justices should adjourn the guardianship

summons on the lines laid down in Higgs v. Higgs and
Knott v. Knott, there is no ground for restricting the

concurrent jurisdiction of the magistrates’ courts in a

guardianship case when the issue of custody has not
been raised in the divorce suit merely because it is

open to a spouse to take the appropriate steps to enable
him or her to raise the question of custody in the
divorce suit. It is felt that the provision in Section 7 (3)

of the Guardianship of Infants Act, 1925, affords a
sufficient safeguard to any spouse who desires, however
belatedly, to have the issue of custody decided in the
High Court.”

By virtue of the powers contained in Sections 1 and 2
of the Maintenance Orders Act, 1950, the justices need
to consider the effect of any decree of a Scottish Court
on any application made to them under the provisions of
either of those sections.

These matters are respectfully brought to the notice of
the 'Lord Chancellor as it would be of assistance to
justices, their clerks and to the general administration of
justice if some 'guidance could be provided.

If it is thought proper, the opportunity might be taken
by the divorce judges in the counse of an appropriate
judgment to make a statement that would clarify the law.

It is respectfully suggested that the present state of the
authorities is such that justices and their clerks are in need
of an authoritative statement if mistakes are to be avoided,
anomalies prevented and a consistent practice established.

APPENDIX II

MISCELLANEOUS SUGGESTIONS SUBMITTED
FOR CONSIDERATION

1. Residence as affecting enforcement of orders

Sub-section (4) of Section 1 of the Summary Jurisdiction
(Separation and Maintenance) Act, 1925, might be repealed.
This provides that no order under the Act of 1895 shall
be enforceable whilst the married woman resides with her
husband, and any such order shall cease to have effect if

for a period of three months after it is made she continues
to reside with her husband. This provision can work very
hardly against a woman with a family in these days of
housing shortage. See Evans v. Evans (1947) 2 All E.R.
656, and Wheatley v. Wheatley (1949) 2 All E.R. 428.

2. Children of wife’s deceased husband, etc.

No specific order for maintenance can be made for such
children against the wife’s second husband, though it is

proper to consider them in fixing her own maintenance
(see Harrison v. Harrison (1951) 2 All E.R. 346), and this
would therefore seem to apply to illegitimate children born
before marriage. No order for custody is necessary as
the wife has such custody. As with the passage of time
the basis of the wife’s maintenance may become obscured,
it might be wiser to appropriate a definite sum to such
children.
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3. Dismissal of summons for desertion

If a summons alleging desertion by the husband is dis-

missed, the position of the parties is often left very un-

certain, as this does not involve a finding by the justices

that the wife deserted the husband. It might be an

advantage if the justices could record such a finding in

appropriate cases.

4. Guardianship—infants aged over sixteen

By the proviso to sub-section (1) of Section 7 of the

Guardianship of Infants Act, 1925, the justices may not

entertain any application other than an application for

variation or discharge of an existing order in respect of a

child aged over sixteen unless he or she is physically or

mentally incapable of self-support. This provision might

be extended so as to (permit an order for an infant

following a full-time course of education.

5. Payment of conduct money

The requirement that a wife must provide conduct

money to enable a summons to be served on her sailor,

soldier, or airman husband is often a hardship, and

frequently means that it has to be advanced from the court

poor box or borrowed from some charitable organisation.

The necessity appears to be an anachronism now that

service men are paid more adequate rates of pay, and it is

suggested that Section 98a of the Naval Discipline Act,

1866, and Section 145 (3) of the Army Act, 1881, be

suitably amended.

6. Appeals

(a) Notification of result

There is no machinery for formal notification to the

court of summary jurisdiction of the result of an appeal

from a matrimonial or guardianship order to the Divisional

Court. This is especially inconvenient to the clerk to the

justices as collecting officer where the Divisional Court

substitutes a fresh order for that made by the justices. It

is recommended that the Matrimonial Causes Rules, 1950,

should provide for a notification by the divorce registrar to

the lower court.

(b) Notes of evidence, etc.

The Matrimonial Causes Rules, S.I. 1950, No. 1940

paragraph 71, clearly specify the steps to be taken by an

appellant prior to an appeal as the result of the labours

of the justices’ clerk, but the actual duties of the clerk in

such matters have to be gathered from obiter dicta in

various decided cases. As the law library available to the

clerk in a small country court is usually limited, his duties

should be contained in the Summary Jurisdiction Rules.

7. Republic of Ireland

There would appear to be a need for reciprocal arrange-

ments to be made with the Republic of Ireland either by

the extension of the Maintenance Orders (Facilities for

Enforcement) Act, 1920, or otherwise.

8. Custody to third party and subsequent maintenance

The power of the justices to give custody to a third party

should be clarified with particular reference to those cases

where a separated wife dies and any order for her children

ceases on her death.

9. Transfers between courts for all purposes

We have referred in paragraphs 33-35 and 37 to the

existing powers to transfer questions of enforcement or

variation of maintenance orders. Under Section 21 (3) of

the Justices of the Peace Act, 1949 (in force on 1st April,

1953), the justices can make an order payable through the

collecting officer of some other court, and this is now done

on occasion informally with the consent of such collecting

officer. This does not and will not make the other court

an “ original ” court. It is suggested that consideration be

given to the desirability of giving a general power to

transfer to any other convenient court for all purposes.

10. “Statement of allegations” by parties

When the justices have requested a probation officer to

attempt reconciliation he may. if his efforts are unsuccess-

ful, prepare a “ statement of allegations ” made by the

parties, and this statement may be used by the court as a

basis for questions to the witnesses. Section 4 of the

Summary Procedure (Domestic Proceedings) Act, 1937,

which contains these provisions, has proved of little use,

and consideration might be given as to whether it serves

any useful purpose.

PAPER No. 34

SECOND MEMORANDUM SUBMITTED

Suspended committals in default of payment under

maintenance orders.

1. In paragraph 32 of the Society’s first memorandum

tPaper No. 33) reference was made in general terms to the

question of the use of suspended committals as a method

of enforcing maintenance orders, and leave was sought

to submit this supplemental memorandum.

2 All married women and guardianship maintenance

orders are now enforceable as if they were bastardy orders,

by virtue of Section 9 of the Summary Jurisdiction

((Married Women) Act,. 1895, and Section 53 of the Children

Act 1948 At one time, the enforcement of a bastardy

order was regarded as a quasi-criminal matter, and the

remedy for non-payment as a punishment (see, for example

the preamble to 18 Elizabeth, C. 3), but the law now

approaches more closely to that applicable to the recovery

of a civil debt. Although no onus rests on the complainant

to prove the defendant’s means or ability to pay, a

defendant is amply protected, for imprisonment in default

must be preceded by an enquiry as to his means m his

presence, and the court must be satisfied that failure to

pay is due either to wilful refusal or culpable neglect on

his part.

3. The statute law relating to the suspension of a com-

mittal order is as follows :
—

Bastardy Laws Amendment Act, 1872.

Section 4. “.
. . if sudhi putative father . . . be

brought before two justices, and . . . neglect or refuse

to mike payment of the sums due from him under such

order, or since any commitment for disobedience to such

order . . . such two justices may . . . cause such puta-

tive father to be committed . . . for any term not ex-

ceeding three months unless such sum . . .
with the

costs , , , be sooner paid and satisfied.

BY THE JUSTICES’ CLERKS’ SOCIETY

Summary Jurisdiction Act, 1879.

Section 5. This Section gives a scale of imprisonment

providing shorter terms of imprisonment where the

amount involved is less than £20.

Section 21 (1).
“ A court of summary jurisdiction to

whom application is made to . . . issue a warrant for

committing a person to prison for non-payment of a sum

of money adjudged to be paid by ... an order . . . may,

if the court deem it expedient to do so, postpone the

issue of such warrant until such time and on such

conditions, if any, as to the court may seem just."

Section 54. “ This Act shall apply to the levying of

sums adjudged to be paid by an order . . . which is

enforceable as an order of affiliation, and to the im-

prisonment of a defendant for non-payment of such

sums . .
.”

Criminal Justice Administration Act, 1914.

Section 3. “Where a term of imprisonment is im-

posed ... in respect of the non-payment of any sum

of money that term shall, on payment of a part of such

sum . be reduced by such number of days as bears

to the total number of days in the term less one day

the proportion most nearly approximating to . . . the

sum in respect of which the imprisonment is imposed.

Money Payments (Justices Procedure) Act, 1935.

Section 8. “(1) Section four of the Bastardy Laws

Amendment Act, 1872, . . . shall have effect subject to

and in accordance with the following provisions. . .

.

(a) on an application for the enforcement ... the

justices shall make inquiry in the defendant’s presence

as to whether his failure to pay . . .
was due either

to his wilful refusal or to his culpable neglect

;
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(b) if . . . the failure . . . was not due either to

. . . wilful refusal or to . . . culpable neglect, a warrant

of commitment to prison shall not be issued ;

(2) On an application for the enforcement ... of such

an order . . . the justices may remit the payment of any

sum due thereunder or of any part of any suoh sum.

(3) Where ... no warrant of commitment ... is

issued, the application may be renewed . .
.”

Summary Procedure (Domestic Proceedings) Act, 1937.

Section 5 (1). “ Where in any domestic proceedings

. . . or . . . for the enforcement or variation of any

such order, or in any proceedings in any matter of

bastardy, a court of summary jurisdiction . . . has

requested a probation officer to conduct an investigation

into the means of the parties ... the court may direct

the probation officer to report the result of his investi-

gation to the court . .
.”

4. There are practically no decided cases giving any

guidance on the interpretation of the above Sections in

relation to the subject of this memorandum. Evidence of

means is not necessary, R. v. Richardson (1909) 2 K.B.851,

but this decision must now be read in the light of the

Money Payments (Justices Procedure) Act, 1935, Section 8,

supra.

5. The decision of the justices is put into effect by a

document prescribed 'by the Bastardy (Forms) Order, 1915,

described not as an order but as a warrant. The form
in .the Order, unlike forms of commitment for non-pay-

ment of fines, makes no provision in the body of the

form itself for part payments, and they are merely shown
in the marginal note. The form can be adapted as the

Order provides for the use of “ forms to the like effect

6. The Summary Jurisdiction Rules, 1915, contain
certain provisions which are relevant. No sum tendered

in part-payment need be accepted unless it will secure a

reduction of one day in the sentence (Rule 19). When
payment is made to any person having custody of the

defendant, the payment must be noted on the commit-
ment (Rule 22). Defendant is not entitled to be dis-

charged on the first day of his imprisonment except upon
payment in full (‘Rule 24).

7. Cases of maintenance arrears vary greatly in charac-

ter. The man may have absconded, and be brought before
the justices owing several hundred pounds which are quite

irrecoverable, or he may have defaulted while making
an honest attempt to perform the impossible task of

making one wage maintain two homes .and two families.

The woman may for several years have made a valiant

effort to maintain her children respectably, and through
advancing years and indifferent health be in need of a
greater measure of support from her husband than when
she was herself capable of work, or on the other hand
she may be little more than a “ gold-digger ” who, so long
as the Assistance Board provides her with subsistence,

takes little interest in the enforcement of the order. Be-
tween these extremes many varieties of cases are met, and
the task of equitably adjusting the available income is by
no means easy.

8. On the hearing of these cases there are three courses

normally open to the justices :
—

(a) To adjourn the case, week by week, or month by
month, subject .to a condition that defendant pays the

arrears (in addition to the current payment) at a rate

fixed by the court.

(b

)

Where the justices are satisfied that there is either

wilful refusal or culpable neglect, to commit the defen-

dant to prison in default of payment forthwith.

(c) 'Where they are so satisfied, to commit the defen-

dant but suspend the execution of the warrant on a
condition similar to that mentioned at (a) above.

Little need be said here as to course (b). In these

days no bench is likely to commit a defendant unless the
circumstances amply justify such a course and no other
method of treatment is justifiable.

As to (a) and (c), however, the position is not so simple,

and different views are held as .to the efficacy and desir-

ability of these two methods. As the circumstances vary,

it is probably true to say that differences in practice will

be found within most courts. Many do not make a

committal, either forthwith or suspended, without having

first used the method of adjournment. On the other hand,

an adjournment is certainly not a necessary preliminary

to a committal of either kind.

9. Adjournments. When a case is adjourned, a defen-

dant is often told that (unless he wishes) he need not

attend the further hearing provided that he fulfils the con-

dition imposed. Those who support this course can claim

for it .the following advantages :
—

(«) Defendant does not lose work by frequent atten-

dance at court, and this is to the advantage of the

complainant.

( b) If .there is to be a committal ultimately, it is kept

in the hands of the justices until the last moment, and
the decision is made in the presence of the defendant.

(c) None of the difficulties inherent in suspended com-
mittals (and set out in detail below) can arise.

On the other hand, it is contended that :
—

(i) Defendants gain experience of this treatment and

tend to treat the adjournment as a formality. If a
defendant defaults and does not appear, the pro-

ceedings are abortive and a new summons or war-

rant must be issued if his attendance is required.

(ii) If during an adjournment the defendant fails to

keep the condition, the arrears will increase, and,

should there ultimately be" a committal, the loss

sustained by the complainant is greater. The
adjournment can operate to the benefit of a dis-

honest defendant and to the disadvantage of the

complainant.

(iii) In a large court, this means that the court list

will often contain many cases which are there

merely as a matter of routine.

(iv) If the defendant’s financial position grows worse,

he wfTi not be slow to notify the court of this,

but not so if his position improves. The court
may, therefore, acquiesce in payments which could
well be increased.

(v) In cases transferred from one court to another,
the collecting officer of the first court is bound to
notify the clerk of the second court of all payments
made during the adjournment. This adds con-
siderably to the clerical work involved, and often
means that the work of the collecting officer is

almost duplicated in the two courts.

(vi) The fact that substantial payments are often made
on the execution of a commitment shows that
action more forceful than adjournment is sometimes
needed.

10. Suspended committals. The arguments for and
against the suspension of a committal tend to be the
reverse of those set out under “ Adjournment ”, but there
are certain difficulties of which those who use this method
are conscious. It is not the purpose of this memorandum
to urge support for one course or the other, but rather
to press for the clarification of the law so that, if the
suspended committal is to be retained as one of the
instruments in the justices’ hands, they shall be able to
use it with no uncertainty as to their powers and the effect

of their action.

11. In spite of Section 21 (1) of the Summary Jurisdic-
tion Act, 1879, the suspended committal appears to con-
travene the spirit, but not the letter, of the Money
Payments (Justices Procedure) Act, 1935, Section 8 (1) (a),

for, although there will have been an enquiry in the
defendant’s presence as to his means, such enquiry docs
not immediately precede the actual committal.

12. The two Sections referred to in the last paragraph
refer to the “issue” of a warrant of commitment. Is
such a warrant “ issued ” when the decision is given in
court or later when it is decided that such decision must
be made operative? The word “ issue ” is used in the
Summary Jurisdiction Acts in relation to both the “ issue

”

of a warrant of arrest in preliminary proceedings and
also the “ issue ” of a warrant of commitment after the
proceedings in court.

13. If the warrant is “issued” at the sitting of the
court, it is then a completed document and incapable of
variation. The term of imprisonment will have been fixed
in relation to the amount then owing, and there is no
provision (except a marginal note on the warrant) for
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giving the defendant credit for part-payments (if any)

or reducing the term of imprisonment because of them.

In this case, the handing of the warrant to the police

appears .to be entirely an administrative matter.

14. If the warrant is not “ issued ” until the defendant

makes default, the decision to take this step appears more

judicial than administrative. The defendant’s default may
be serious or trifling. We believe it to be common prac-

tice to remind such a defendant of his default and of the

consequences, but there is no obligation to do so. He
may have been ill or unemployed, and the court may
or may not know of this. The wife may be pressing for

the commitment to be issued, or she may be anxious to

give her husband a further chance. This usually means

that the justices’ clerk (as collecting officer) reports to

his justices such information as he possesses, and the

justices exercise a discretion (not in the defendant’s

presence) as to whether to issue the commitment or not.

15. There is no machinery for varying the decision by

giving defendant credit for temporary periods of sickness

or unemployment, unless he applies for and secures a

reduotion in the basic rate of payment, when the justices

can remit any arrears. For this reason, many commit-

ments are abandoned and the complainant takes fresh

proceedings.

16. On making a suspended committal, the court is

only concerned with the arrears then owing and the

condition as to payment relates to that amount only. It

is difficult to avoid linking this with the basic current pay-

ment, and indeed it seems desirable for the information

of the defendant that it should be so linked, and that

he should thoroughly understand that temporarily he has

to pay the normal amount plus an additional amount for

arrears. For the purposes of the life of the commitment,
' the practice of the courts appears to vary. In some courts

all payments made are appropriated towards the arrears,

and in others only the additional amounts are so applied.

For example, let us assume a normal weekly payment of

£2, with arrears of £20 which are to be paid at 10s. per

week. Under the first method, when the defendant has

made eight weekly payments of £2 10s. each (total £20),

the commitment is regarded as exhausted, though the

defendant will still be £16 in arrears. Although resulting

in abortive commitments, this method has the advantage

that the defendant will have the opportunity of coming

before the court again in respect of the reduced arrears

if he does not continue the effort to reduce them. The

other method is to regard the commitment as alive until

defendant has paid the whole £20 at 10s. per week, i.e.,

a grand total of £100. This avoids further proceedings,

but the longer the commitment hangs over the defendant’s

head, the greater is the risk .that circumstances will arise

which were not considered by the justices. This variation

of practice can be confusing when a court which normally

adopts one practice transfers a case to a court which

uses the other method. It is believed that some courts

have adopted the practice of treating all suspended com-

mitments as “ dead ” if defendant has kept up the addi-

tional payment for a certain period of time which varies

in the different courts.

17. In some quarters it is suggested that such a con-

dition cannot interfere with the defendant’s right to appro-

priate his payments to the old debt or the new one as

he chooses. As between parties, where there are distinct

debts, the debtor has the right to appropriate, and if he

fails then the creditor has suoh right (Clayton's Case

(1816) 1. Mer. Rep. 572, 12 Digest 483. Kinniard v.

Webster (1878) 10 Ch. D. 139), but in a current account

there is a rebuttable presumption that the earliest item

is discharged first (see Bradford Old Bank v. Sutcliffe

(1918) 2 K.B. 833). We doubt whether a debtor has

any right to appropriate in face of the justices’ power

to impose a condition as to payment, but consider it

proper to mention the point. Still more do we doubt

whether any defendant would wish to claim such a right,

and even if he did it would have little effect on the ultimate

result, though it might enable a recalcitrant defendant to

challenge the validity of a commitment after he had paid

a total equal to the original arrears, such as £20 in the

above example,

18. When the hearing of proceedings for arrears ter-

minates in a committal, the justices by virtue of Section 4

of the Bastardy Laws Amendment Act, 1872, then deal

with the whole amount due, notwithstanding that because

of adjournments .this may be larger than the amount in-

cluded in the original summons or warrant. In the case

of a suspended committal further arrears almost inevitably

accrue between the hearing and the execution of the

warrant. These cannot be included in the warrant, and

there is no machinery for remitting them except in sub-

sequent .proceedings under Section 8 (2) of the Money
Payments (Justices Procedure) Act, 1935. A defendant

can therefore be released from prison still owing a sub-

stantial amount which there is little, if any, hope of

recovering. It is believed that it is the practice of many
courts for the collecting officer, with the consent of the

complainant, to write off these amounts. We understand

that the Law Officers of the Crown gave an opinion (re-

ferred to in The Justice of the Peace for 8th May 1948,

at page 288) that similar arrears accruing under the

Children Act, 1908, were irrecoverable. No arrears are

to accrue while the defendant is in prison (Criminal Justice

Administration Act, 1914, Section 32 (3)) unless the court

otherwise directs. We suggest that consideration might

be given to the clarification of the words “ since any com-

mitment for disobedience to such order” in Section 4

(supra) so as to ensure that imprisonment will discharge

all sums owing to the date of release, unless (as in Section

32 (3) (supra)) the court otherwise directs.

19. We had hoped to supply the Royal Commission

with statistics showing the relationship between the total

number of cases dealt with in different courts and the

number of suspended committals, from which it might

have been possible to deduce some opinion as to the

value of such commitments. There is no common practice

of the courts in keeping statistics of these matters, and

the oases themselves vary so much that it seems impossible

to give a true picture without a detailed analysis of a large

number of cases carried through to the final conclusion.

In one court, for example, out of 127 commitments sus-

pended in 1950, 32 were actually issued. Of these, 11

were paid either in full or in part, and, strange as it may
seem, in four of the cases the issue of the commitment

actually led to a reconciliation between the parties. It

is difficult to reduce such vagaries of 'human conduct to

statistics. Some figures gathered from the larger courts

are, however, attached in the Appendix hereto.

20. The matters we have referred to above are not of

great importance in themselves, and are in fact usually

overcome in .practice without serious trouble, but constant

vigilance is needed to avoid this. As the magistrates

courts deal in the main with unrepresented parties, it is

.important that the law administered there should be

clear and easily understood by those parties. We, there-

fore, conclude .this memorandum with two suggestions.

21. The solution to the problem of the suspended

committal probably lies in the speed with which arrears

cases are brought before the justices. If the arrears are

so small that they can reasonably be discharged by a small

additional payment over a period of weeks or months,

then the method of adjournment will probably suffice

except where the default is really wilful. The collecting

officer is now obliged to remind the complainant of the

arrears .periodically and to take .proceedings in his own
name at her request, and this provision should prevent the

accumulation of substantial arrears. These reminders,

and the additional summonses probably following thereon,

will add considerably to the work of the collecting officer,

and we doubt if it is sufficiently realised that this work is

not merely a sideline but an important part of the work

of the justices’ clerks’ office. Prompt collection of main-

tenance payments can save much public money, not only

to the Assistance Board, but also to the police and prison

service.

22. We could hardly hope that the Royal Commission

would consider these matters of sufficient importance to

make detailed recommendations thereon, but we would

respectfully suggest that it might be possible that these

problems with other minor matters referred to in our

main memorandum might be referred to an appropriate

body for detailed examination,
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APPENDIX

STATISTICS AS TO MATRIMONIAL WORK IN A SELECTED NUMBER OF LARGE COURTS

Note: M.W.—Orders under Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949.

G—Orders under Guardianship of Infants Acts, 1886 to 1925.

Leeds Nottingham
Manchester Rotherham

Town or Division Birmingham Liverpool Sheffield upon-Tyne Co. P.S.D. P.S.D.

Population
Year
Number of orders under

1,112,340
1951

802,300
1951

513,000
1951

505,000
1951

306,500
1951

237,000
1951

120,000
1951

which payments are actually

being made 4,030 3,129 2,094 2,698 1,686 925 311

Amount collected per annum
(not turnover) £224,555 £138,616 £106,175 £128,766 £90,662 £50,104 £19,704

Summonses for new orders:

(fl) M.W
(6) G

- 1,373

361

550
104

879 482
94

281
99
20

Orders made:
{a) M.W
{b) G. ...

Proceedings for arrears

517
105

371

202
182
63

376
117

228
76

Figures

not

272
46

19

(whether by summons or
2,069 1,271 487 1,103 626 yet 367 86

Committals to prison forth-

37 22 1 34 6 available 6 1

Committals to prison sus-

pended
Number of suspended com-

504 311 214 159 260 198 65

mittals actually put into

operation 169 56 135 24 92 18 24

Number where claim paid

in part or in full after

execution of commitment

:

Nil
61

(o) forthwith cases

(b) suspended cases ...
37 12

1

31 8 22

{Received 12th March, 1952.)

EXAMINATION OF WITNESSES

MR. JOHN P. WILSON, MR. ALBERT MARSHALL and MR. B. J. HARTWELL, LL.M., representing the Justice:

Clerks' Society; called and examined.

2719. {Chairman): We have here from the Justices’

Clerks’ Society Mr. John P. Wilson, the President of the

Society and Clerk to the Justices of the County Borough

of Sunderland, Mr. Albert Marshall, member of the

Council of the Society and Clerk to the Justices, Bath,

and Mr. B. J. Hartwell, Honorary Secretary of the Society

and Clerk to the Justices, Southport, Lancashire. Before I

ask any questions is there anything you would like to add

to your very helpful and excellent memorandum?—(Mr.
Wilson): Very little. I should explain to you that this

memorandum was prepared, after consultation with our

branch societies and with a number of individual members
of our Society, by a committee formed for the purpose, of

which Mr. Marshall was the chairman. I should, perhaps,

draw your attention to paragraph 5 of our memorandum
where we summarise our various recommendations to this

Commission. In particular I would refer to the first four

recommendations, the first dealing with the need for

consolidation, the second dealing with the difficulties aris-

ing out of the concurrent jurisdiction of the High Court
and the magistrates’ court, the third containing some sug-

gestions for the extension of such concurrent jurisdiction,

and the fourth dealing with matters affecting the custody

of children. I think those are the four matters which
we regard as being particularly important. That is all I

wish to say at this stage.

2720. Thank you very much. For myself I have very

few questions because others are much more familiar with

the work than I am.

As regards paragraph 4, I have received the memo-
randum from the Home Office to which you refer. My
first comment arises on paragraph 22 where, having made
various suggestions for the extension of the concurrent

jurisdiction of the High Court and the justices, you say:—
“ If the matters mentioned are regarded as having any

merit, the Society would be glad to assist in exploring
the suggestions in greater detail.”

Now it may be that some of my colleagues will explore
them now, but it may also be that we may call upon
you at a later stage to express your views and to help us

on suggestions that come before us from you and from

others. In paragraph 30 (a) you say:

—

“ In the Divorce Court the co-respondent must always

be named and made a party where possible, and thus

always has full knowledge of the proceedings.
^

There

is no corresponding provision in the justices’ court,

where the only requirement is that full details of the

alleged adultery must be given to the defendant, and

even this rests only on obiter dicta."

Then you refer to the cases and you say :
—

“The Society would suggest that to avoid any risk

of collusion the third party should either be given

notice of or joined in the application and afforded an

opportunity to give evidence and defend the accusation

if desired.”

And then you refer to Section 11 (3) of the Matrimonial
Causes Act, 1937, and you point out that in undefended

cases, especially in the absence of the third party, “ it is

difficult to see how the justices can be so satisfied

Another reason, which has been suggested by others, is

that it would be more fair that any person who is accused

of adultery should be given full opportunity of attending

and denying the accusation if he or she so desires.

—

Yes, we would strongly support that as an additional

reason.

2721. I want to turn to a memorandum by Mr. T. F.

Davis, who is one of the stipendiary magistrates, and
to see what your comments are on that. Your body
represents exclusively clerks to lay justices sitting in magis-
trates’ courts?—Yes.

2722. You do not include clerks serving the metro-
politan magistrates?—We do not.

2723. But I would like to see what you say about Mr.
Davis’ comments. It will be convenient if you have the

document before you. Will you glance at the para-
graph beginning “ In my experience on the bench ”? There
Mr. Davis says that he has had to deal with very few
cases of alleged adultery and that he is not aware of
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cases in which hardship arises (putting it shortly). Then,

in the paragraph beginning “ It must be borne in mind

he says this:—
“ It must be borne in mind that the accessibility or

the magistrates’ courts to persons of small means

depends almost entirely on the simplicity of the pro-

cedure. Any rule requiring service of proceedings on

•the co-respondent or on the woman named would lead

to endless difficulty, delay and .expense."

Then he goes on to' elaborate that theme in the

rest of the paragraph and the next two para-

graphs. I should like you to give me your views

upon it?—For my own part, I would respectfully disagree

with the memorandum. In the first place I have in my
experience known many instances where proceedings have

been taken in a magistrates’ court based purely on adul-

tery. It may be that desertion could have been added but

in fact in many cases adultery alone has been relied upon.

I see no difficulty in practice in rules being provided—

1

agree they would have to be provided—whereby a third

party should be notified of the proceedings and given an

opportunity of appearing and taking part. It is a matter

of some interest because the procedure for bringing in

a third party is not unknown in magistrates’ courts in

other spheres. One thinks of it particularly in connection

with Food and Drugs Act cases where the defendant can

bring in as a third party the person whom he really blames

for the occurrence complained of ;
that is a matter which

is in need of clarification at the moment and I hope that

the newly formed Rules Committee will be giving i

some consideration at a fairly early date. It may be that

in many instances proceedings -based upon adultery are

not defended but there is always the danger that the

proceedings may be collusive. In fact the c
? l

usi
y
e
A
CaS

T

would be precisely the one .that was not defended. 1

know by hearsay of one instance where very serious con-

sequences could have arisen if the clerk had not taken

some action in order to protect the good name of a

perfectly innocent person with whom adultery was alleged

to have been committed.

2724 Of course, you could only do something about

it where the name was specified, and, I suppose, where

it was possible to ascertain the address?—Yes. In my
experience .the person is known and the name and address

are specified. We do not m the magistrates court nor-

mally get proceedings based upon hotel evidence or any-

thing S that kind. The charges are mostly based upon

an association with a named person.

2725. Mr. Davis thinks that substituted service, for

instance by advertisement, if the address could not be

ascertained by easier means, would be too cumbersome ;

would you agree with that comment?—I tlunk it would

be very rarely necessary. My experience is that, nearly

every time, the proceedings are brought as the result of

a known association. I do not know af my colleagues

will agree or disagree, we have not had an opportunity

of discussing the matter among ourselves.

2726. If I may finish with you -and then invite your

colleagues to express views on any point where they dis-

agree with you. Mr. Davis goes on.

“ It should not be overlooked that witness summons

can be issued requiring the attendance of a co-respon-

dent or of the woman named if the name and address

are known to the complainant.”

Then he goes on:

—

“It is appreciated that there are limitations to the

questions which may be asked (Matrimonial Causes Act,

1950 S 32 (3)) but if there is no truth in the allegation

of aduitery it is not likely that the co-respondent or

woman named would claim the protection of the Act.

What do you say as to the existing power? The witness

summons could only be issued at the behest of one party

or the other. It can hardly be issued by the court itself.

On the assumption that the proceedings are collusive, which

is part of the basis of our argument, then clearly thelast

thine the parties would do would be to issue a witness

summons against the innocent person whose good name

was being taken away in his absence.

2727 I follow that. Do your colleagues wish to say

anything further or are they satisfied with that answer?—

(Mr. Marshall)

:

I am satisfied with Mr. Wilson s answer.

There would be no difficulty in providing simple rules,

which would not be expensive to work, and I do not

think that the comment about the witness summons has

any point at all. (Mr. Hartwell): I agree, the matter

should be kept simple. I should have thought that it was

within the competence of the Rules Committee on which

Lord Merriman serves to have devised some simple rules.

2728. Will you pass next to paragraph 38, headed “ The

non-cohabitation clause”? You say:
-k/UHll UlLaLiVJLl vmugv . - “ u

“ The average woman desiring matrimonial relief from

the justices seeks what she calls a “ separation order
’

and has little or no idea of the subtle difference between

that order and a maintenance order. The Society

would suggest that consideration might now be given

as to the proper use of the non-cohabitation clause.

The rest of that paragraph contains a closely reasoned

statement as to why consideration should be given, but

I do not find in it a definite suggestion as to what should

•be done about it. Have you any suggestion an your mrnd

as to what is the proper use of the non-cohabitation

clause?—(Mr. Marshall) : I think I should find it very

difficult to make a concrete suggestion. The way we look

at it is that the clause should not be put m unless the

wife has reason to fear physical violence. The wife may

have a rather different viewpoint. We have to remember,

too that there is a vast difference between cohabitation

and residence arising from the interpretation of our

statutes. It is so easy to bring a maintenance order to

an end by a bona fide offer to resume cohabitation, but

once the non-cohabitation clause has been put in, the

position is vastly different, although I do not think we

quite know what that position is. I think that there

ought to be some clear-cut statutory ruling as to when

and when not to insert that clause and as to the condi-

tions under which the clause could be set aside. As

lawyers we know the distinction possibly, but the general

public, who are bound by the orders, simply do not

understand it.

2729. Will you turn to paragraph 42? You point out

that your attention has been drawn to a number or

matters which relate to questions of administrative detai

rather than important principles, and which you deal

with in Appendix II, and you say :
—

“Even if the Royal Commission does not consider

it necessary to make any recommendation with regard

to these matters, they might .perhaps be referred to a

departmental committee for examination, or to the Rules

Committee to be appointed under Section 15 ot tne

Justices of the Peace Act, 1949.”

I myself have no questions upon those points, but that is

a suggestion which will certainly be carefully considered.—

(Mr. Wilson) : Thank you.

2730. I should like to express the appreciation of the

Commission for your offer in paragraph 44 to assist in

gathering information on any particular point. We shall

bear it carefully in mind and I think it very likely that

we shall avail ourselves of it.—Thank you, we shall be

pleased to do anything we can in that connection.

2731 (Mr Lawrence)-. Following up .the point about

service upon the man or woman with whom adultery is

alleged to have been committed, last week we had before

us a metropolitan magistrate of many years’ experience

to whom I put certain questions upon this very point,

and I gathered .that he was opposed to any alteration of

the existing procedure upon these grounds. He said, first

of all, that within his long experience he knew of no case

where any injustice had been done by not serving notice

upon the adulterer and, secondly, and I think this was

the chief ground for his view, that any attempt to give

notice would be bound to destroy the advantages of speed

and simplicity in the present procedure. I should be

very glad to have your views on those grounds which

are given for taking the opposite view to the one your

Society takes?—Speed and simplicity are important, but

speed is not the most essential element in the adminis-

tration of justice. Sometimes speedy justice can be in-

justice. It is not our desire that anything that is intro-

duced should be complicated, nor do we think that it

need be complicated. In regard to the first point, I have

some hearsay evidence in relation to a particular case

which arose in London. I should like to fell you about

it but I should much prefer that it was not mentioned

in the Press.
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2732. (iChairman)

:

The Press if requested would prob-

ably leave it out.—I am sure that will be enough. 1 will

not vouch for the actual details because .they were told

to me. There will be no names used. The circumstances

were these. A man and wife were on bad terms. I he

woman was in poor health and made a habit of visiting

a doctor very regularly, .to whom apparently she .became

rather attached. The doctor knew nothing of this and

did not return that attachment in any way. The wife,

a rather neurotic woman, in the course of one ol the

numerous domestic scenes told .the husband that she had

committed adultery with the doctor. The husband be-

lieved her and took proceedings in the magistrates court

for a separation order on the ground of adultery. He

did not take divorce .proceedings for reasons of his own

into which we need not go. That was the .position that

faced the court, the doctor knowing nothing at all about

the proceedings and, as events subsequently transpired,

the whole thing being entirely a figment of 'the woman s

imagination, something she had made up in order to

annoy her husband. You can appreciate the serious

consequences that might have arisen, if the matter

had come before the court and possibly got some pub-

licity however untruthful the allegation was, particularly

as the doctor would have had no right of audience nor

indeed any knowledge of the case until it came to his

ears through such ways as were open to him. The clerk

to the justices concerned was very anxious about the .posi-

tion and took advice from the Director of Public Prose-

cutions. Eventually the matter was sorted out without

the tragedy that might well have occurred. That is an

'extreme case but it is, with respect, an answer to the

question that has been raised.

2733. (Mr. Lawrence)

:

Do you think that in the prac-

tical working of a procedure whereby an adulterer would

have to be cited to the proceedings there would be any

difference in large urban areas as opposed to the rural

areas? It was said that one of the major difficulties

would be that you would hardly ever be able to find

the alleged adulterer, who might make himself scarce

or give false addresses and so forth, thus inevitably caus-

ing delay and that that situation would particularly arise

in areas of congested population. Your Society, I gather,

represents justices’ clerks to lay benches all over the

country, I suppose particularly outside those urban areas

where stipendiaries sit, so I wanted to know whether you

thought that there would be any difficulties in one class

of area as against another?—I am glad you have raised

that point. It enables me to correct a misapprehension.

We represent clerks all over the country, except the clerks

to the metropolitan magistrates’ courts. For example,

such urban areas as Birmingham, Liverpool, Manchester,

Newcastle and the like. All these clerks, whether clerks

to stipendiaries or not, are also clerks to lay justices and

are all members of our Society. For my own part, I come

from an urban area in the county of Durham where the

population is closely congested and I should say that there

would be no difficulties peculiar to congested areas be-

cause, in my experience, the charges of adultery are

based upon a known association ; they are not charges

of adultery with some unknown man or something of

that kind, but nearly always the result of a known friend-

ship between the wife and the man with whom she is

alleged to have committed adultery. It is rare for there

to be in any way a casual association.

2734. That shows that you are speaking for every class

of petty sessional, division?—Every class.

2735. In the event of the adulterer not being found, I

suppose that power to dispense with service in a given

case would meet the difficulty?—Yes. We think that it

is common justice that a person who is known and named
and who is going to be talked about and accused of be-

ing, and perhaps proved to be, an adulterer, should have

an opportunity of being present and denying the charge.

2736.

There is one other matter of procedure about

which I should like your views. In cases where a wife,

or a husband for that matter, is alleging persistent cruelty,

I gather that in your courts it is not necessary, nor is it

the practice, to require that even the barest heads of
particulars of that cruelty should ever be put down on
paper and notified to the person who has to answer the

charge. Such a practice would, we were told, be im-
practicable in your courts because so many litigants are

unrepresented and there would not be the facilities for

it to be done. First of all, would you agree that in

the interests of fairness the man or woman ought to

know, at least in outline, the details of the charges that

are being brought against him or her?—If one could carry

it through to a logical conclusion, that practice would

be desirable. There are, however, as you have anticipated,

certain difficulties. In the first place many of these

women are not represented and quite a number of them

are incapable of preparing particulars of that kind with

any exactitude. It would probably fall on the justices’

clerk to assist them in so doing ;
that would not be very

desirable. Then, of course, if the idea of pleadings or

particulars was once introduced, difficulties could arise

because there would be complaints that the pleadings or

particulars were incomplete. There might be a sugges-

tion by a defendant that the applicant should not call

evidence on a certain point because it had not been pleaded

or particularised. The simplicity of our proceedings,

which indeed we all want to retain, would be endan-

gered in that way. Of course, there are High Court

decisions that particulars of adultery should be given,

and such particulars are fairly simple, but when per-

sistent cruelty or desertion is the ground of complaint,

the matter is nothing like so easy.

2737. I gather then that your Society would be against

any change in the present procedure?

—

(Mr. Hartwell):

I have known cases where the husband and wife have

been represented and the solicitor to the husband has

asked the wife’s solicitor for particulars of the allega-

tions of cruelty, which may, I think, have assisted him,

and I have known other cases where the husband has

afterwards alleged that certain evidence was now being

adduced of which he had no particulars. I think the

answer to the husband then is that he must justify an

application for an adjournment on the ground that he
has been taken by surprise.

2738. I suppose the matter would be rendered much
easier when and if the Legal Aid Scheme is extended to

magistrates’ courts, in which there will then be a greater

measure of representation?—Yes, indeed, and we are

urging that the relevant sections of the Legal Aid and
Advice Act shall be brought into operation at an early

date.

2739. In paragraph 21, you say:—
“ ... we merely give a brief outline of our sugges-

tions:—<o) Matrimonial cases in the justices’ courts

should be a matrimonial cause and in such cases. ...”

and then you go on to say what should happen. I do
not quite understand that. In what sense would matri-

monial cases in the justices’ court dilfer from what they

are now?—(Mr. Marshall)-. This suggestion is, of course,

the barest outline, but what I think we had in mind was
that once the matrimonial action, involving an issue which
might later form the basis of a divorce action, started

in the magistrates’ court, there should be some method
by which the case could be transferred from the

magistrates’ court to the High Court in much the same
sense that a committal for trial on a criminal charge

is moved from the magistrates’ court to the judge at

assize. As it is, at the .present time there is already a

sort of link. The justices’ clerk is called upon to prepare

copies of the orders in the previous .proceedings in the

justices’ court and copies of notes of the evidence, which
are often very lengthy and which are used by counsel and
often produced at the divorce hearing. We wanted the

two courts to be in a sense linked together, when they

are virtually dealing with the same issues.

2740. It would really be one cause or matter tried in

two courts of concurrent jurisdiction?—Two courts blit

one of inferior jurisdiction. I do not want to suggest

that we wish to elevate the justices’ courts to the level of
the High Court, but the same issues would be involved.

2741. One obvious result of your proposal would be that

the justices would have the power to make an interim

order at any time prior to the hearing of a petition. At
the moment service of a divorce petition in proceedings

in the High Court robs the justices of any further juris-

diction in that matrimonial dispute.—That is a point we
would like to stress. We think that often there is hardship.

The woman may not appreciate her position, she may have
to apply for legal aid and there will be a considerable

period of time before she can get maintenance in the

Divorce Court ; it would be much simpler and speedier
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if the magistrates could make an interim order to continue

in force until the divorce petition is heard, of course

entirely without prejudice to the final hearing.

2742. You promise in paragraph 22 to supply us, if

necessary, with greater detail of that proposal. It would

involve largely procedure and discretion rather than any

substantive change in the law?—Yes.

2743. (Mr. Mace)

:

Do I understand from paragraph 9

that you are suggesting that the magistrates’ court should

have .power to annul a marriage?—(Mr. Wilson): No.

2744. I did not think that was so, tout the very last

words are:—
“ The justices have no jurisdiction comparable to that

of the Divorce Court to annul a marriage on the ground

of non-consummation, but this ground can be raised

before the justices as a defence to desertion.”

That is merely a statement of fact, not a suggestion that

the court should take further power?—No.

2745. Regarding paragraph 12, I want to make this

suggestion to you for your comment. Assume that the

rules gave the Divorce Court power to transfer cases to

the justices for them to make a maintenance order or to

enforce a maintenance order and thereafter the justices

continued to have jurisdiction in that respect. Do you

think that if there was such a rule and that the order of

the Divorce Court could toe made early on in the pro-

ceedings, it would help the justices with the difficulty

which,may arise when a petition for divorce has been filed?

—It would assist of course. I do not think it would

answer the matter completely. If I may refer you to

paragraph 20. where we quote from the Denning

Report:

—

“There is a great delay in the applications coming

on for hearing and in consequence a wife may be left by

the law’s delay without means of subsistence ... a

responsible witness . . . described the position as ‘ almost

scandalous ’
. .

.”

We think that that quotation describes the position rather

well.

2746.

The procedure upon which the 'DenningCommittee

was commenting is old procedure now. The position has

greatly improved and that comment would not be justified

today.—.May I put it this way? I have a case in my own
court. The circumstances are these. Proceedings came

before the justices in August and after the case had been

going for a while we were told that the husband was

seeking a divorce. There being some doubt as to how far

he had got with the divorce proceedings, the case was

adjourned for further information to toe obtained. At

the adjourned hearing, the wife’s solicitor said that he

was now satisfied that there were to be divorce proceed-

ings as a legal aid certificate had been granted to the

husband as the .petitioner. The matter was then adjourned

before the justices sine die. It still stands adjourned and

I have been told within the last week that the divorce case

has not started yet. A legal aid certificate has been issued

and to some extent the divorce case is pending but the

whole thing is in the air. That state of affairs does occur

and it seems to me that in a case of that type no harm

would have been done if the justices could have made

an interim order, at any rate, to cover the .period that will

elapse between the beginning of divorce proceedings and

the matter coming before the Divorce Court.

2747. In that case, of course, if the petition has not

been fiied, there is nothing to prevent the justices exercis-

ing their jurisdiction?—Probably not, tout if one is told

that divorce proceedings are pending and that the legal

aid certificate has been granted one hesitates.

2748. For a matter of days?—Yes.

2749. Concerning paragraph 29, a suggestion has been

made to the Commission that when the legal advice centres

come into operation reconciliation officers—I use that

expression without defining .them as probation officers

or as any private organisation—should be attached to the

centres. When the justices are sitting as a court for

applications, is the probation officer present? Is that the

normal practice?—The .practice varies. That is the prac-

tice of my own court. Bach week, an afternoon is set

aside when all the people who are applying for matri-

monial summonses make their application to a woman
magistrate. A probation officer is present and the deputy

clerk or myself. I find that about one-third of the appli-

cants are referred, with their consent, to the probation

officer with a view to reconciliation.

2750. Is .the atmosphere such that the reference to the

probation officer is in any way made compulsory?—No,

Sir, it is not compulsory. You will not get any results in

.that way.

2751. I am just perturbed about the atmosphere. It

may well be that with an experienced clerk to the magis-

trates and an experienced magistrate sitting, the right

language is used to an applicant and conveys to the appli-

cant that it would toe well for him or her to see the

probation officer and discuss his or her .troubles, tout I

can imagine the atmosphere in an applications court btpng

‘‘Well, you must see the probation officer first before

you can have your summons ”.—That is not the position.

One can visualise that. I .merely say that it does not

happen.

2752. What are your views as to whether it should or

should not happen?—It should not happen. Clearly if

somebody comes to a magistrate and applies for a sum-

mons and there is a good case for a summons, then a

summons should toe issued, but it is proper in sudh cases

for the magistrate to discuss the matter with the appli-

cant toy pointing out Che effects of separation, pointing out

the pros and cons of the situation and informing the

applicant that the probation officer is available to discuss

the matter with the other .party. When a woman refuses

the services of the probation officer, .then it is our practice

to leave the matter. We do not ask the probation officer

to take up cases except with the consent of the

complainant.

2753. Have you any views as to whether the reconcilia-

tion officer should toe the probation officer, as an officer

of the court, or whether it would be an advantage to refer

the applicant for the summons to an outside office, either

staffed toy probation officers or staffed by a private

organisation, so as to remove Che negotiations for recon-

ciliation from the shadow of the court?—My experience

is limited to referring applicants to probation officers.

This is successful in a large proportion of cases. In regard

to the negotiations being within the shadow of the court,

our probation officers are not in the court when they are

conducting .this business. They conduct it either at their

own office which is quite a distance away or else they

conduct it at the applicant’s own home. In any event, I

do not think that the shadow of the court is any great

threat to successful negotiations because the applicant

has come to the court for the court’s protection.

2754. What I have in mind, perhaps I did not make it

clear, is this. Reconciliation is very desirable and the best

method should be applied in order to produce the best

results. I am concerned as to what is the best method.

Are probation officers, who are officers of the court and
are dealing with crime, better than, as good as, or not as

good as, an outside body?—Well, Sir, ,the position is this.

Naturally probation officers vary in .the same way as any

other type of officer varies. For my own part, I am satis-

fied with the service one gets from probation officers in this

matter. Being officers of .the court .they can at least be

relied upon to act with discretion and fairness in a way
perhaps an outside social worker has not been trained to

do. There are advantages in being an officer of the court

in dealing with this matter. The fact that they are also

dealing with criminal matters does not adversely affect

the position at all. It may toe that they already know the

family; quite frequently .the family that produces the

domestic quarel is the family that produces the offender.

That is not a factor which operates against their work in

the slightest.

2755. In paragraphs 34 and 35 concerning transfers

between courts, if an order is made in court A and the

man moves to the area of court B, to which court does

he pay the money?—He continues to pay court A.

2756. Now if he is to be sent to prison for non-payment

which court sends him to prison?—That depends where

the enquiry is made. The enquiry can be made in court

A even though he has moved out of its jurisdiction or

it can toe made in court B. Whichever court makes the

enquiry can send him to prison.

2757. I have in mind a very simple thing which I think

is of the greatest importance. The clerks at the collect-

ing offices get to know these husbands and wives quite
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well. If the husband is ill, they get to know about it;

do you agree?—Yes, I do agree.

2758. Do you think that there would be any great

advantage if the question as to whether or not he went

to prison, in other words, the enforcement of the order,

was always to be dealt with by the court to which he

is paying the money?—Yes, I think I would agree with

that, certainly.

2759. {Chairman) : If necessary, there would be a

transfer to that court?—Yes. (Mr. Marshall): So far as

the illustration goes I entirely agree, but one must remem-

ber that the court which is going to send that man to

prison, court B, will almost certainly not have before it

any information as to the financial position of the wife

and her children. With two people living in towns a

hundred miles or so apart you cannot, as under the

present rules, require oral evidence before one court with-

out causing considerable hardship to one party or the

other, but, so far as the illustration goes, undoubtedly

the court for the area where the man lives can judge

the situation as far as he is concerned far better.

2760. (Mr. Mace)

:

Your suggestion in paragraph 37 (a)

for allowing a statutory declaration would answer the

point you put?—Yes.

2761. The question of sending a man to prison is so

important that it should he decided by the court best

able to judge his circumstances?—Yes.

2762. And that is not so today?—There must be an

enquiry in his presence prior to the committal but that

enquiry may he by a count which is far removed from

his home and place of employment and he may come
before the court and tell a long long story which the

court has no chance to verify and often he cannot be

cross-examined by the other party.

2763. And if the court were to admit the clerk’s account

of the man’s circumstances obtained at first-hand by seeing

the man, would that help?—Yes.

2764. That is most important?—Very important.

2765. (Chairman): Do you agree with the suggestion

that the court to conduct the enquiry and make the

committal order, if justified, should always be the court

to which the man is paying the money?

—

(Mr. Hartwell) :

I am not sure that I am at one with my colleague on

this. The situation is this, that the man cannot be sent

to prison except after an enquiry ; in other words he

must be present. That may be at court A or it may be

at court B at court A’s option. If I understand rightly,

Mr. Mace is suggesting that if the husband goes to live

in the area of court B, court B should thereupon auto-

matically become the collecting officer instead of court A.

I do not know that I agree with him, the reason being

that a wife who has become accustomed to dealing with

court A would then have her business transferred, so to

speak, to court B and she would then be put to the not

inconsiderable expense of having the money transmitted

to her from court B, whereas she probably went into

court A and collected it.

2766. (Mr. Mace): The chief anxiety is to get these

women their money, is it not?—Yes.

2767. That is the problem. A good payer causes no
trouble whatsoever

;
it is the bad payer. Is it not the

court at which the man attends which has the best chance

of knowing whether he is on bad times or whether he

is wilfully making default?—Yes.

2768. And the question of expense in transferring this

money from one court to another falls on one of the

parties today?—Yes.

2769. Today it is on the husband?—Not necessarily.

2770. Sometimes it is on the wife?—It may be, if the

wife moves from the area of court A to the area of

court C.

2771. So surely the difficulty of expense can be easily

overcome by a rule which makes the husband pay the

costs of transferring the money in any event?—Yes. I

would not like this point to be lost sight of. Husbands
are very mobile. I find that they may be in town B
today and in town C in three weeks’ time and in town D
in another month ; generally speaking, the wife, particu-

larly if she has small children, is more static. I am
not suggesting for one moment that court B in Mr. Mace’s

illustration is not best able to judge the circumstances,

though I think that there are cases where husbands can

come from court B to court A to be heard, but, the

enquiry having been heard in court B, 1 cannot see why

court A should not go on with the collection unless at

the request of the wife it should be made by court B.

2772. We will leave the point there. If there is any

more help you can give us we will write to you. In

paragraph 38 do you want a clear-cut ruling as to when

to put the non-cohabitation clause into the separation

order and when to take it out?

—

(Mr. Wilson): I think

the proper answer is this. The non-cohabitation dause

should be left in in cases of cruelty and adultery and

nowhere else
;
there is nothing in the law that says this

and I think it would be in accordance with modern thought

if the law so provided.

2773. Does it need legislation? If the magistrates think

fit to put the clause in, the law gives them power to do

so. If the magistrates do not wish to put it in, there is

nothing in the law which compels them to do so. Hew
do you want the law changed?—I do not want personally

to press the matter further. Recorded cases do shon

that there are cases where the presence of the clause has

caused embarrassment.

2774. In Appendix II, you are asking for .power to

include in the magistrates’ orders children born before

the marriage whether of the union or not but resident with

the parties?—Yes. I should like to make that clear

because I do not think the memorandum is very clear.

We are not suggesting that there should 'be a specific order

for such children, but we think it would be a good prac-

tice, in making an order for the wife, to allocate a certain

amount of the payment as being in respect of the expense

she will be called upon to bear in relation to such children,

so .that, if anything happens to those children, that oould

be a ground for varying the order.

2775. (Chairman): You mean a payment to the wife

on the footing that she will provide for the children out

of it and, if she does not, the order can be altered by

reducing the amount?—On application, yes.

2776. This is the suggestion in paragraph 2 of your

Appendix II?—Yes, I think it is not very happily ex-

pressed. It can be read as meaning that we are asking

for power to order a specific payment for the children.

We are not asking for that, because the husband has

no legal obligation for the maintenance of those children

by reason of the present National Assistance Act, the

poor law proceedings having been altered in that regard.

2777. (Mr. Mace)

:

Why do not you ask for power for

the justices to do that? Assume the facts were that the

man was maintaining those children while living with his

wife, would it not be better really if the justices had power
to make orders in relation to children who were living

with the parties and had some relation to them, either

illegitimate children or children of a previous marriage?—

I personally would like to agree with that, but to give

such a power would be contrary to the present run of

the law in this matter. Since the National Assistance Act

of 1948 the man in those circumstances has no legal

obligation to maintain any such children and I could not

imagine any legislation on the basis of giving such a

power toeing accepted toy Parliament in view of the

National Assistance provisions. We do, however, suggest

that such children should be taken into account by the

court in deciding the amount to toe given for the wife,

and we take it a little bit further by saying that in taking

it into account the court should appropriate a definite

amount. There should be one sum ordered to be paid,

but a certain amount should he appropriated so that if

there was a change of circumstances that amount could

be varied accordingly.

2778. As I understand your suggestion in paragraph 3

of Appendix II, if a summons for desertion is brought

before the magistrates by a wife and after a very long

hearing it is dismissed, although in fact the parties are

separated, the only fadt that is at present established by

that decision is that the husband did not desert the wife?

—

Yes.

2779. Therefore there are two alternative points left

undecided, one that they separated by consent and the

other that the wife deserted the husband?—I think that is

so, yes.

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 359

16 June, 1952] Mr. John P. Wilson, Mr. Albert Marshall and Mr. B. J. Hartwell, LL.M. [Continued

2780. And you suggest that if, at the end of that hearing,

the magistrates come to the conclusion that the wife

deserted the husband, they should record that finding?—

Yes.

2781. And I presume that at that stage divorce pro-

ceedings are started by the husband against the wife?—

Very frequently, yes. We .think such a finding would be

of assistance to the parties and to the Divorce Court.

2782. How would this be carried out in practice?—

I think in practice one would do it by a short summary

of reasons for the decision. It is customary at the end

of the notes of a case of any substance for there to be a

note of the reasons for a decision. In that case the

reason would be because the wife had in fact deserted

the husband.

2783. You suggest the issue of a document signed by

the magistrates?—What happens very frequently is that

we are asked to provide copy notes. Very frequently

those notes are certified by the clerk—I assume that that

is done because then they are taken more notice of in the

Divorce Court—so what would happen would be that the

complete note together with the note of that finding would

be certified by the clerk ; if necessary the matter could

be entered into the court register and a certified copy of

that provided.

2784. Are you not suggesting that there should be an

order by the magistrates and then, if by rules of the

Divorce Count any orders by magistrates become evidence

of themselves, the finding of desertion would automatically

become a fact which could be proved in the Divorce

Court by the production of the magistrates’ order?—

1

am afraid you cannot take it quite that far because there

would be no order. The magistrates would be deling

with a complaint ;
if the complaint is then dismissed 1 do

not see that the magistrates can make any order. There

is no procedure, of which we are aware, at the moment

for any sort of cross-summons by the husband or any-

thing of that nature. A11 the magistrates could do would

be to make a finding of fact that the wife had deserted

the husband. I do not think they could take it further.

2785.

Turning to paragraph 6 (b) of Appendix H, it

was suggested to us by a witness the other day that the

procedure for appeals in matrimonial matters should be

varied. Have you considered this suggestion, that the

case should go to the quarter sessions as a re-trial an the

same .way as an appeal from the magistrates in criminal

proceedings? That would allow an appeal on fact but

if the unsuccessful party desired to appeal on a point of

law the case should go to the Divisional Court in the

same way as a case stated? Perhaps you would also con-

sider whether the appeal should be made to the Divisional

Court or to the Divorce Court?—There is at the moment

an appeal on law to the High Court. Upon that, there

is no difficulty at all.

2786 'May I stop you there? The point is this, that

the appeal should go by way of case stated so that .the

parties should have the opportunity of drawing up a

case?—The present procedure is this, that the justices

provide the statement of their reasons for their decision.

That .is not quite a case stated but if it is .properly pre-

pared it should set out the arguments on each side, the

cases to which reference was made and then set out, much

as a case stated does, what the reasons are. The prac-

tice is in that regard of course a judge-made practice.

In regard to the question of appeals on fact, we think

that is a matter of great difficulty for this reason. Mr.

Mace has referred to an appeal on faot from a criminal

case. The essence of a criminal case or a bastardy case

is that the facts are complete, the whole thing is in the

past. A matrimonial case, however, is a fluid, fluctuating

and continuing thing and by the time the matter comes

before the court of appeal the facts may well have

altered ; we visualise that factor as presenting a

very great difficulty, most particularly in cases

of constructive desertion and the like where the

position can alter from week to week. One might find

that the position between the parties which justified a

decision by ithe magistrates was quite different by the time

the case came .to be re-heard before a court of appeal.

Therefore, we think the analogy of an appeal on fact in

respect of a criminal case is not a true comparison. The

further difficulty is of course connected with the nature

of the court of appeal. It is not perhaps for us to say

much .about that, but we do feel that matrimonial matters

can be dealt with, as they are, ,by a court consisting ot

two or three magistrates of both sexes, that such a tri-

bunal is usually well able to judge facts and that going

to a recorder or to quarter sessions would not necessarily

be an advantage.

2787. In .a memorandum by the London Magistrates

Clerks’ Association, it is suggested that it is most undesir-

able that on .the one hand, the husband should have no

prospect in his lifetime of being relieved of the burden

of a maintenance order, and, on the other hand, that a

wife should be encouraged always to remain her hus-

band’s dependant. They say:

“We therefore consider that the court should be

given discretionary power to limit the duration of an

order having regard to the length of time the parties

have been married, their circumstances and their ages

and the ages of any dependent children. There should

also be an amendment of the law .to make it clear that

.the power to revoke a maintenance order provided by

•the Criminal Justice Administration Act, 1914, Section

30 (3) includes power to revoke such an order at any

time upon the court being satisfied. . .
.”

I think I have read sufficient to give you the suggestion

they are making. May we have your comment?—They

would have to be personal comments because this is a

matter which the Society has not considered. I think what

the Association is against is what one might describe as

a “ pension for life ” to somebody who has done little to

earn it. I think that is what it boils down to. One

sympathises with that type of oase but I .think it would

be very difficult to visualise any limitation working satis-

factorily in practice. As people get older their depen-

dence upon .the order tends to increase. If one could

delay the operation of the order, that might be of more

use in practice, .but I cannot quite see a scheme of that

kind operating successfully. I would like you to hear

what my colleagues have to say.

—

(Mr. Marshall)

:

I think

the number of orders that can be regarded as conferring

a .pension for life are .really comparatively few. I think

that of the orders that are made in magistrates courts

there are very few still functioning fully, say, ten years

after the order was made. In those cases where the orders

are still functioning after that period, it is almost certainly

on the lines Mr. Wilson has suggested, that is, where the

parties are getting on in life and the wife has no other

means of subsistence, because she cannot go out to work.

I think the idea that .these maintenance orders are just a

noncinn r.an easilv be exaggerated.

—

{Mr. Hartwell) : I do
pension can easily be exaggerated.—{Mr. Hartwell) '.

not agree with the suggestion at all.

2788. In paragraph 15 of your second memorandum,

are you suggesting that there should be some machinery

whereby, if a man .is sick and gets payments under the

National Health InsuranceScheme, the order should be satis-

fied if he paid in a portion of those payments? Is that how

your suggestion would be put into practice? That might

be a way of doing it. 1 ought .to say that I do not favour

suspended committals. This is an example of the kind of

thing that happens. An order was made recently in a city

court that a man was to be sent to prison for a certain

period unless he paid at a certain rate per week. I, being

the court collecting officer at the receiving end, did not

receive any money and with the authority of the wife

asked that the committal be put into operation. I was then

told that the practice of that court is not thereupon

immediately to send a man to prison but to ask that he

be interviewed by the probation officer. The probation

officer ‘then made enquiries and found that the man was

receiving a course of injections for some ailment or other.

I then said: “What do you propose to do about the

committal order? I want an answer one way or the

other ” I was told that one of the magistrates who had

made the committal order had been consulted and he

thought that in the circumstances it would be inappropriate

to issue the committal order at this stage. Those are the

kind of difficulties in which one can become involved with

suspended committals. I am not saying I am against such

orders in all circumstances. I recognise that they may

have some use but I am not sure that one can by rule

provide for all the kinds of contingencies that can arise

in these cases between the time of making the suspended

committal order and the time when it should come into

operation.
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2789. I think your memorandum sets out very fully the

pros and cons with regard to suspended committal orders.

It is when the husband is ill that there is a difficulty. There

is power in the court to remit arrears but wives do not

like arrears remitted, particularly if they think their

husband can pay them later on. If arrears arise because

of genuine sickness or unemployment, do you think that

the man should make up those arrears out of future earn-

ings or should he be relieved by law of this liability

provided he paid in a portion of his allowance in respect

of sickness or unemployment?—My answer is this, that

when it is found that a man is ill and is receiving national

insurance, we ask that the man should pay over the portion

he is receiving in respect of his wife and children
;
then

the practice in my magistrates’ court is for that sum during

that period to be treated as having met the requirement

under the order. My own experience is that wives are

usually very ready to allow the arrears to be remitted and

are often agreeable to allowing large sums of arrears to

be wiped out altogether, the more so if there is justifiable

reason for non-payment such as prolonged ill-health.

2790. Would you support the view that any reconcilia-

tion officer who is doing work to bring the parties together

should have an absolute privilege in relation to the com-
munications he or she receives?

—

(Mr. Wilson ): That

sounds attractive but one must think of the question

against the whole background of privilege. As I under-

stand it, the privilege is not the privilege of the probation

officer any more than it is the privilege of the solicitor

;

it is the privilege of the party, and as 1 understand the

reported law at the moment, the party is fully covered in

that anything that is said between party and probation

officer is a privilege at the behest of that party. That

I find works quite satisfactorily.

2791. When the National Association of Probation

Officers gave evidence, I put to them the question, do not

you find that as a general rule the clerks send the appli-

cants to you and they said, no, that they had instances

where clerks were not interested to send the parties to pro-

bation officers. Would you like to comment on that?

—

Only to say that I think it is exceptional. I suppose one

can find instances of everything, but I find that most clerks,

even those the extent of whose business does not warrant an

applications court—and one must remember that one

cannot have that sort of procedure everywhere, it is only

introduced when there is a sufficient volume of work-
are very ready indeed to get the assistance of the pro-

bation officer in all appropriate cases. I am sure that is

the general experience of all probation officers of my
Society.

2792. (Mr. Maddocks): Would you turn to paragraph

25? I .am interested in your suggestion that the question

of custody should be an entirely separate issue, but what
would you suggest should be done where an issue between

husband and wife has been decided and then the husband,

on being asked whether he has anything to say on the

question of custody, replies “ No, my wife must have the

children ; she is a very good mother ; I cannot have them
because I cannot possibly look after them ”? Is there any
other enquiry which ought to be made?—Not very much
more, in the ordinary case. It is the practice in my court,

no doubt in others, for the justices to enquire whether the

mother will be staying at home or going out to work now
there is a separation. That often arises, but having

satisfied themselves upon that matter, they proceed to make
the order. What I think is a good thing is that the justices

do apply their minds to the matter and make a specific

order of custody, and do not merely make it automatically.

2793. Supposing some suspicion arises in the course of

the proceedings that the woman the husband wants to

have the children is not a very good mother, who is then
to have the custody if the mother is not to have it?—(Mr. Hartwell) : The power to make an order for cus-

tody is discretionary ; the justices are not obliged to

make it.

2794.

But, as a practical matter, somebody has to look
after the children? One has either to make an order
for custody on that day or to adjourn it to another
day. The husband says, “ I cannot have the children ”, the

court does not think the wife suitable ; who is to have
the children?

—

(Mr. Wilson): You cannot alter the fact

that the children are the children of the parties and one
makes the best job one can of the rather unfortunate
circumstances before one. As a matter of practice, when-

ever doubts arise the magistrates sometimes request me
to inform the local branch of the N.S.P.C.C. of the

circumstances so that the Society at least can keep in

touch with the proceedings.

2795. That may be common form, but as a practical

matter somebody has to have the children?—That is so.

2796. In paragraph 25 (h) you say:—
“A similar suggestion was made in the Report of

the Denning Committee (paragraph 34), but we differ

from that Committee in that we feel that the decision

as to a decree or order between the parties should

follow and not precede the decision as to custody.”

Does that mean that when you have an application by

a woman for an order on the ground of persistent cruelly

of her husband and she is also asking for the custody

of her children, the custody issue should be decided first?

—I do not think this particular paragraph is very well

expressed. I think what is intended is this, that the jus-

tices should first of all consider the allegations of per-

sistent cruelty, that they should come to their conclu-

sion on that, deciding, if you like, that the persistent

cruelty has 'been proved, and that then, before they

proceed to make their decision public, they should con-

sider the issue of the custody of the children and make
a decision on that matter, instead of announcing their

decision to make the separation order and then consider-

ing what to do with regard to the children.

2797. (Dr. Roberton): One further point in regard

to the custody of children, are your courts making in-

creasing use of children’s officers now?—For my own
part, no, not in the matrimonial courts. We do not sec

much of children’s officers there.

2798. Then in regard to the work of the collecting

officer, you mention in paragraph 41 (d) England and
Wales and the Commonwealth, but there is no reference

to Scotland. Does that indicate that you are having diffi-

culty in receiving money from that country?—Many of

us have, because this is a fairly new procedure
; until

the passing of the Maintenance Orders Act of 1950 it

was impossible even to get an order there, let alone to

get any money. The procedure there is quite different

from ours and, on the whole, speaking from experience
of a court in the North-East of England where we have
had some of these cases, we have been paid rather beLter

than we anticipated.

2799. Can you suggest any remedy for this state of

affairs?—No.

2800. (i
Mrs. Allen): In paragraph 36, dealing with

attachment of wages, of course it is important to ensure
that the wife does receive her money. Would you like

to make any statement about the attachment of wages?
In particular ought one to attach any portion given in

respect of the wife of payments under the National Insur-
ance Scheme? Do you think that would help?—As you
know, attachment of wages has been canvassed on several

occasions, I think most recently in the Women’s Dis-
abilities Bill, which was before Parliament this session.

It does appear to us that this is a matter requiring a
great deal of care and thought. Attachment of wages does
not operate in this country. We believe it operates in

Scotland. We have no knowledge as to how it works
there and it would be interesting to find out. From the
point of view of operating it in England and Wales we
make these points. There is the matter of principle,
which other witnesses have mentioned, that is, that it

would involve communicating to an employer the private
affairs of the employee. The next problem is this, that
it would involve an employer deducting a specified amount
each week from a man’s wages and sending that to the
court. Now he would have to deduct that amount re-

gardless of the amount which the man earned during
that particular week. You might have a man earning
an average of £6 a week with an order against him of
£3 a week

; normally all would be well, but if a week
came when the man only earned £3 10s., nevertheless the
employer, by law, would be bound to deduct that £3.
This is taking an extreme case. You would get other
cases approaching that extreme where the husband would
probably say “I am going to throw up this employ-
ment”. We do deal with a large number of stupid
people, people who are very capable of cutting off their
nose to spite their face and who would throw up a job
rather than see some of their wages going direct to the
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wife. Then there is the further problem of the casual

employee, the man perhaps on the docks, who is known

by those who engage him as a man against whom an

order exists and who, if he is engaged, will cause the

employer the trouble of deducting and paying over. That

man, I think, may lose the employment that would other-

wise be available to him. Then another difficulty, and

I think it is a real one, is that if attachment of wages

is going to operate, it will operate not merely in respect

of .the large employers of labour but every employer of

labour, and one would expect that there would be the

odd case of the employer who deduoted the amount pay-

able and who either failed to reimburse it at all or

failed to reimburse it at the proper time. All these things

are very real difficulties standing in the way of attach-

ment of wages. On the question as to whether payment

of unemployment benefit could be made direct to the

wife, in practice we find that causes no difficulty. Where

a man is drawing unemployment benefit, practically

always he pays into court the amount which he draws

for his wife and child. If he fails to do so he may be

prosecuted quite apart from any effect it may have upon

his benefit. While there may be the odd cases I think

it is exceptional for a man to default in that connection.

2801.

Could you. tell us if it is your experience that

unhappy homes, broken homes, are the cause of juvenile

delinquency?—I would say they are a contributing factor

towards juvenile delinquency and one which one sees

time after time in juvenile courts. I am sure my colleagues

will bear that out.

2802. (Chairman) : The question, as I gather, bracketed

unhappy homes and broken homes?—Yes.

2803. (Dr. Baird)

:

Mr. Wilson, you said that you did

not have experience of the use of children’s officers in

matrimonial courts but I wonder if you would think that

they would be appropriate people to supervise children

after an order for custody had been made?—They might

be in individual cases
;
of course they have general duties

and responsibilities towards all children, as I understand

it, at the moment. One would hesitate to recommend

an alteration in the law whereby when one has given

somebody the custody one should also put that person

under some supervision. It is a matter which would

want a lot of thought. Certainly I do not think there

is any need for a general practice of that kind.

2804. I meant cases where the court was worried about

the children?—The children’s officer may well be a suit-

able person to help. I instanced the N.S.P.C.C. Inspector,

thinking of the grosser case perhaps of cruelty, but in

other oases the children’s officer would be a very useful

person I am sure.

2805. (Mr. Beloe): In paragraph 25 (b), I was not

quite clear what you meant by saying:

—

“ We are of opinion that all courts should have the

power to require such an appointment in matrimonial

cases.”

Is a guardian ad litem required on behalf of the children^

property only or the children’s interests?—The children s

interests. What we ask there is that any court before

deciding the question of the custody should have the

right to call for an independent report. We are not

suggesting that this is required every time but we are

asking that the court should have the right to do so in

the appropriate cases. We point out by way of com-

parison that where an infant has property, or where there

are adoption proceedings, there is a guardian ad “tern

appointed and we think something of a like kind would

be appropriate in the difficult cases of custody.

2806. What I had in mind was this, it is not entirely

analogous, but when a child comes before the juvenile

court there is a definite system laid down by the Children

and Young Persons Act, 1933, by which one can find out

almost anything one wants to know about that clmd. is

not the question of a child’s future so important that

there ought to be some such system to which one could

turn in respect of the oustody of the children?—We feel

that the power should be there. We do not seek to use

it every time but we think that it should be there.

2807. When you say “independent report” do you

mean from a schoolmaster or schoolmistress, for instance?

—The first person we have in mind is the probation officer

beoause he is available in the court, he often knows the

parties beforehand and he has heard the case. We find

very often that he would be a suitable person. This is

done unofficially quite frequently now.

2808. I know it is. It did strike me that the person

who has known the children for several years might be

very helpful?—Yes, the schoolmaster would know the

children but may not know enough about the home back-

ground ;
sometimes he does, sometimes he does not.

2809. He will know a good deal about the effect of

the home background on the children?—Only sometimes.

It depends on the schoolmaster.

2810. But do you ever seek the advice of the school-

master in these cases?—I have no experience of having

done so.

2811. So you do not really know?—No, I am judging

from the reports one gets in the juvenile court emanating

from the schoolmasters ;
sometimes they are very helpful,

sometimes they are not. (Mr. Hartwell): The question

arises, we find, most acutely in guardianship cases where

there is an issue as to who is to have the custody and

two homes are offered; then it is very helpful to have

someone whom one can ask to go, .particularly in an

official capacity, to look at both homes and bring back

a report.

2812. If we are going to make use of the probation

officer a great deal more than is now done, the probation

service will have to be enlarged, will it not?—(Mr.

Wilson): Not so greatly. This practice is carried out

now in many courts. What we seek is that the court

should have the right and power to do it. I do not visualise

that this particular suggestion would involve any extension

of the probation service. I am dealing now purely with

this question of the custody of children.

2813. In paragraph 10, where you refer, in passing, to

the question of the court’s power to give consent to the

marriage of an infant, have you any statistics which show

whether such marriages have been a success?—I know

of no such statistics. (Mr. Hartwell)

:

No, I know of none.

2814. Regarding paragraph 4 of Appendix II, the sug-

gestion that the provision for making an order for children

over sixteen might be extended seemed to me, if I may

say so, extraordinarily important for some children. Is

it your experience that many children of broken homes

are unable to go on with their education because the

liability to maintain them ceases at sixteen?—(Mr.

Wilson)

:

I have not personally experienced that. Under

the existing law in respect of a matrimonial case there is

the power to extend the order to children up to twenty-

one ; the fact that some provision has not been made under

the Guardianship of Infants Act seems to be just a gap

in the law and we seek to bring the Act into line.

2815. (Chairman): I think this particular paragraph is

referring only to guardianship and not to making an

order for payment of money. (Mr. Beloe)

:

I am sorry,

I misread it. Perhaps what I have said may nevertheless

be of some importance. (Chairman): I think it may

very well be, but that particular paragraph is dealing with

guardianship as I read it, and suggests the extension of

the provision to permit an order for guardianship for a

child following a full-time course of education after

sixteen. However, you have put your question and it

is answered—(Mr. Marshall)

:

I think the real point of

this paragraph is that the justices cannot make an order

once the child is sixteen.

2816. An order for what?—Custody, maintenance and

access. But the Chancery Division and I think the county

court can make an order ;
the justices cannot ; you may

have cases where there are several children in one family,

two under sixteen and one over sixteen still going to

school and the magistrates’ court cannot deal with the

one over sixteen.

2817. This paragraph is meant to have general reference

to guardianship, custody and maintenance, is it?—I think

that is the real answer.

B 2
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2818. (Mr. Beloe): And you seek really to ensure that

no child shall be deprived of the opportunity of going

on to the full extent of its education?—Yes.

2819. (Lady Bragg) : Continuing with custody, do you

not think that there may be certain advantages in having

an informal report about the children from the probation

officer? Do you think that if the requirement were em-

bodied in some rule or law, the procedure might become

as formal as it is in the juvenile court? The report would

have to be read aloud and anything disadvantageous would

have to be shown to the parties, thus creating rather an

unpleasant atmosphere. Do you not think that there is

a good deal to be gained by the present elasticity?—(Mr.

Wilson): That is an attractive proposition but unfor-

tunately it is rather dangerous because, if the justices are

going to base their decision upon the report of a probation

officer, then I think material portions of it should be given

in the presence of the parties concerned. I would not

like to advocate that the justices’ decision should be based

upon something which is not really evidence and is not

known to the parties concerned. All we are seeking to

do is to give the court the power to do what it often does

now informally, of saying to the parties, “We want to

send the probation officer to see the two 'homes, he will

let us have a report about the conditions which will

enable us to decide where this child should go ”. (Mr.

Hartwell): May I add, in supplement to that, that some-

times a rule serves as a useful reminder to the court of

a power it might otherwise overlook?

2820. You said to my Lord Chairman previously that

a man may not be committed to prison unless he was

present in court. I wanted to ask you about that in

connection with the suspended committal. Am I not right

in thinking that very often, perhaps generally, the order

is put into execution by the clerk to the justices, possibly

after an informal reference to the court but not neces-

sarily?—'(Mr. Hartwell): It is a responsibility I would

never personally take. The way 1 have done it is to obtain

the authority of the wife as to whether she wishes the

committal order to be executed ; if she says “ yes ” I

think the committal should go forward.

2821. Then who takes the responsibility for deciding

upon whatever extenuating circumstances there may be?

Is that .a matter between the husband and the clerk, the

fact that he has been ill or has had less wages?—Those
things are not as difficult in practice as they appear.

Generally we know the situation of a particular person.

We would never dream of letting a commitment be

executed without having first found out why the payment

was not being made. Certainly if it was discovered that

there were good reasons we would tell the wife if she

proved anxious to have the committal order issued and

we would do what we could, I suppose, to deter her from
any vindictiveness.

2822. I was wondering if you thought that it mattered

that thq case did not go back to the court and I think it

was you, Mr. Hartwell, who said that you did not like

suspended committal orders?—Yes, I did say that. I

cannot see that it is appropriate to go back to the court.

The court has said that the man shall go to prison unless

he pays. I would say this, too, that where a long period

has elapsed after a suspended committal order has been

made, the usual practice is to begin all over again with

a fresh complaint of arrears. That is the only fair thing

to do in the circumstances.

2823. Do you think that the probation officer is

probably not only the best but perhaps the only agent for

reconciliation once a man or woman has actually come
to the court with his or her difficulties? It might be very

difficult if the husband or wife came to the court in an

angry mood and were then told to go away and see some
reconciliation agency in some other place, possibly not

even being supplied with details as to whether they had
to pay the agency or as what the circumstances of the

interview would be. Would you think that a great deal is

lost, in fact perhaps the whole chance of reconciliation,

if there is not somebody on the spot at the court to deal

with the applicant immediately ; otherwise he or she merely

comes back again hoping for the summons instantly?—(Mr.

Wilson)

:

Upon that, most of us have more experience of

the probation officer than of any other agency and,

speaking for myself, and I believe for my colleagues, we
are very satisfied with the services that we get in that

regard. Some probation officers are particularly gifted

at this work, others are not so successful, but in the main

we find that their standard of success is extremely high

in this reconciliation work and we have no complaint

and no desire to alter the position.

2824. I am only putting it to you, is it not essential to

have a person, say the probation officer, there on the spot?

—I think that any procedure whereby one refers the

applicant to somebody a week next Tuesday or something

like that would be fatal. It must be somebody
probably on the spot or available fairly soon.

2825. In paragraph 31 (b) you say that the collecting

officer is bound to take proceedings at the complainant’s

request. Do you find that sometimes the woman will not

take proceedings because she is very well satisfied with

what she is getting from the Assistance Board? Would
you like to see the collecting officer himself able to take

proceedings?—No. Again speaking for myself, and I

think for my colleagues, I do not like taking proceedings

on behalf of anybody. The wife can ask us to take

proceedings and for my part I much prefer the proceed-

ings to be in her name rather than in mine. One does

come across cases where the woman is receiving payment
from the Assistance Board which is quite satisfactory to

her and she then is not very interested in the non-payment
of maintenance by her husband. In those circumstances

the Assistance Board should go to her and interest her

in the matter. I think they are entitled to ask for her

to take an interest as they are maintaining her. I do not

want to start proceedings on my own simply to enforce

somebody else’s orders. (Mr. Marshall)

:

I should like

to add that I entirely agree with Mr. Wilson. As col-

lecting officer, one tries very honestly to demonstrate that

the court and its officials are impartial and that the col-

lection is done on behalf of both parties. We keep a
record for the woman and we keep another record for
the man ; and if we start taking proceedings for the
woman we have obviously gone over to her side of the
fence. In my court, on the instructions of the justices, il

!

the woman wants me to take proceedings, I send a
reminder to the man before doing so, pointing out that I

shall have no option but to take proceedings if he docs
not pay. It is my duty to try to make it abundantly
clear that I am only going over to the wife’s side of the
fence when pushed there.

2826. (Chairman): You find Section 4 (2) of the Act
very useful?—It is very useful as long as one makes it

clear that one is being fair to both parties.

2827. (Lady Bragg)

:

Except that the husband can
build up considerable arrears in such a case?

—

(Mr.
Hartwell): I think that, whether or not the wife takes
an interest in the amount, it is the practice for the col-
lecting officer to do so. I do myself, I review every case
periodically and find out why payment as not being made.

2828. With regard to paragraph 1 of Appendix II,

would it satisfy you if the wording of Section 1 (4) of
the Act provided that no order shall be enforceable while
the married woman “cohabits” with her husband?

—

(Mr.
Wilson): I think that might be a satisfactory solution.

2829. In these days of shortage of housing do you agree
that it would be possible for a husband not to be looked
after by the wife, but to live on in one room in the
house?—That does happen, and we know that applica-
tion of the cases referred to, Evans v. Evans and Wheatley
v. Wheatley, can be a real hardship.

2830. If the wife just resided in the house, she could
still have her maintenance, you would hope?—Yes, we
wish that.

2831. (Chairman): Have you seen 'the case recently
decided in the Divisional Court, Hewitt v. Hewitt, which
deals with this matter? The Lord Chief Justice kindly
sent me copies of the judgment today.—Does that carry
the matter further? (Chairman) : I think you will find it

very interesting.
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2832. Arising out of one of Lady Bragg’s questions, is

the suspended committal order made by the magistrates

in the same form as the order I used to make as a judge

in Bankruptcy, namely, the order is made for committal,

but it is to lie in the office and not to issue if and so

lone as the man does certain things? Is that the form?
—.. . •. . 1. _ drown sic fnrmallv as tr

2842 It is a far cry, is it not, from the court deciding

whether a child should go to its father or mother to the

local authority successfully applying to the c°urt against

the father having custody?—Quite, but we should start

off on this basis, that at some time in the previous history

this father had either deserted the mother or had been

That

i no no in me , ‘Tr,,: this father had either deserted tne moiner or imu
the man does certain things? Is that the form?

_ Qr neKiected to maintain her. There would

That is the effect. It is not drawn as tamally
J?

*“*
b„ a black mark against the father from the word " go .

but in the register we have a statement to that ettect.

2833. The magistrate makes a committal order, but

you have a note which in effect suspends it so long as

certain things are done?—That is so. (Mr. Maddocks)

:

The note is typed on the side of the order, suspended

o long as 10s. 6d. a week is paid .

2843 But if you look at the Children and Young Per-

sons Act you will find it rather difficult to show that that

type of case fulfils the conditions laid down in that Act;—

Yes.

7834. (Mr. Brown): In connection with custody of w . u/ , ull ...—, -

children in reading paragraph 25 I understood that you
to my untutored mind a somewhat Gilbertian situation

vere '
Suggesting that the issues relating to the children or wh

y
ether hardship did arise?-I have never struck the

should be*decided first, before the case of the parents was situation in practice but there is an an°malywhjch

considered at all. Do I understand you now to modify on this, that the Matrimonial Causes Act 1937 authorises

that .and to sav that you would try the case of the parents, the justices to make the orders which can be made under

not give the Son? Settle the question of the custody the Licensing Act 1902, but not the orders which can be

Sf the children, and then give the decision on the parents’ made under the Summary Jurisdiction Act of 1895.

8?£?£££ £%£?££ “—~ ““ * «» >” *
ceedings and unless a case is made out of cruelty, desertion

r whatever it is, we are not concerned with any question

2844. (Mr. Flecker): I wondered whether in paragraph

30 (d) you were merely calling attention to what appears

to my untutored mind a somewhat Gilbertian situation

of custody at all.

2845. (Chairman): That you think is a flaw in the 1937

Act which should be remedied?—I think it would be

better if the 1895 Act were mentioned.

0835 Is that your main reason for not putting the

horse completely before the cart and dealing with the

innocent people first before you come to .those who are

partly guilty?—There are other reasons. (Chairman).

Arising out of that, I can see a difficulty in finally making

up one’s mind about the children before one has dmded
t ... i__ „ nnt i nat is Der-

2846. (Mr. Flecker): You say in paragraph 31 (a):-

“If the man’s address is in the possession of any

public authority, we submit that there ought not to be

any regulation preventing such address oeing

disclosed. .

m‘on“s
U
raind about the Sldren before one kat decided

js tl]e reason that the address is not disclosed because

whether there is 'to be a separation or not. That is per- the public authorities concerned are standing

fxterests^jf the cUldrS, S'bel'JS’fS? find
“
7 S ‘ifresS'on ilpSStal ?egSons. It

»ut what the position is before Toe deal with then,. ? '

2836. (Mr. Flecker): I should be grateful if you would

expand a little paragraph 8 of Appendix II, dealing wttn
2847. Probably because to give the address involves a

the case where a spouse who has custody suddenly dies
deal of trouble?—That may be.

and the question arises as to what then happens to

the children.—(Mr. Marshall): I have a case in mind
284g Keiih) j want to ask you about the

at the moment where there were three children When
statistics in the Appendix to your second memorandum^ 1

the mother died, I think one was just about eighteen am nQt famili.ar with these statistics and I want to know

and the other two were still under sixteen and at
what they suggest. Take the number of orders under

school. The eighteen-year-old became mother of the family
which payments are actually being made, do these figures

Now the wife’s maintenance order dies with her. Surely it
represen t what one might call broken homes. (Mi.

should be possible for that elder girl, who becomes mother
Wilson) . They represent live orders in respec of which

of the family, to have a maintenance order against the
payments are being made, cases where maintenance or

til t„ .. turn I'ViilHrp.n who are left in her care. A nrHp.rs have been made by .the courts and, asof the family, to nave a

father for the two children who are left in her care.
lather for tne two uiuuibi ”

:

decent and honest father would pay without z

the awkward one would not.

order, but

2837. Suppose the father wants to come back into the

picture
;
has he the right to do so?—1 flunk the P°slt!°n

is that he has the right to assume the custody again but

if he is the awkward father, 'he does not do so. If he is

the decent father, he might very well want to do so and

would do so.

payments are being maae, cases wucic niaui»uiu~-

separation orders have been made by -the courts and, as

far as we know, the parties are still apart and the hus-

bands are paying through the court.

2838. Supposing he would like to have his children bade

but is the type of person who ought not to

would the matter automatically come to the
_
TT

*

e

are complications in the Guardianship of Infants Act.

Unless the mother has appointed a guardian by wiU

and she very rarely does that—he would have the right to

take charge of the children.

2849. One could say that they do represent approxi-

mately the number of broken homes?—The number of

broken homes in respect of which there is an operative

order. We would not say that it was the total number

of broken homes in that particular town. Homes may well

be broken and payment made in another way so that the

number of broken homes may be greater than the figures

shown here.

2839 Could a third party, such as, shall we say, a

local authority, go to the court and represent that he was

an unsuitable
7
person if there were reasons to think that

he was?—They could do that under the Children and

Young Persons Act.

2850. I have made a calculation which I will just ask

you to take from me and which shows that in the various

towns y.ou have mentioned there are 14,800 orders in a

population of 3,596,000. Is it right to take the population

of England and Wales at 50,000,000?—Yes.

2851. Taking the proportion for the towns you have

given here and applying that throughout the whole

country, one would have something like at least 205,000

."“p.r'nV Act broken homes .throughout England and Wales. I am
ung Persons Act.

not su.ggesting that that is an accurate figure, I am merely

'840 (Mr. Beloe): But would you not agree that under
search ing for information—That is an arithmetical cal-

's

0
a „ i„„<,i QutVinritv has to have a pretty strong

cuiation and you must .bear in mind that you may get a

bigger proportion of orders in the big urban areas than

you would in the rural parts of the country, so that the

total would have to be toned down a little to allow for

that.

°840 (Mr Beloe) : oui wuuiu juu ---

that Act a local authority has to 1

case before it can step in against the father?—Quite, but

it the mother had died and two children of Khool age

were left without any maintenance from their father and

withoutanycare, surely that would be a pretty strong case

for a local authority to step in.

2841. I understood Mr. Flecker to be trying to prevent

the father stepping in when the father was unsuitable.

Yes.

2852 But there are some very large industrial areas

which are not represented in your figures?—Yes, very

many.

16949
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2853. (Chairman) : As we understand the matter, in

the case of magistrates’ orders the imprisonment wipes

out any arrears of payments which are due at the time

of the imprisonment, is that right?—Not quite. It wipes

out the payments due in respect of which the imprison-

ment was ordered. No payment becomes due during a

period of imprisonment but the man is liable for the

payments, which become due between the time when

imprisonment is imposed and imprisonment actually oper-

ates. Very often the payments in respect of that period

are quite irrecoverable but in theory they are due from

the man.

2854. It has been suggested that it would be better if

imprisonment did not have the effect of wiping out any

payments. It might be that the man would be more

likely to make the payments and less likely to choose to

go to prison if he did not, by going to prison, get out of

a certain amount of payments. What do you say to that

suggestion?—I think no, my Lord
;
generally speaking,

I think people who go to prison for wife maintenance

arrears usually go there through sheer stupidity because

they have set their face against paying and have decided

to go to prison.

2855.

Put it another way, can you see any good reason

why prison should wipe out any payments a man has

been ordered to make and has not made?—Only this, it

does give him a chance of a change of heart so that when
he comes out he can come out with a clean sheet.

Chairman: Thank you very much for your helpful

memorandum and your evidence.

withdrew .)(The witnesses

(Adjourned to Tuesday, 17th June, 1952, at 10.30 a.m.)
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MEMORANDUM SUBMITTED BY THE HEADMASTERS’ CONFERENCE

marriages end in the Divorce Court. There are no means,

INTRODUCTION
far as we know, of computing how many children are

i tHp. l-lradmasters’ Conference, which submits this
aff tec

i bv this No doubt the proportion of children

KsSK3 *rsr-pS Bg
. i /.RiiHrpn is aware of the tension.

(parents are rea
y

s
v,0uld hold that the comments

mcoeff that some of us have little contact in our pro-

fessional duties with children who come from very P°or

homes We are aware that there are social Problem5

arising from the divorce and separation of married per-

sons who live in overcrowded dwellings or on very small
sons who *»»* “

.
, .... , f f.„i norf r.n arlv comnetent

ence on our general moral ana social

one who has to do with children is aware of the tensions

E? f *srs
n|=r„f li

“f'S i “’oUT.
rendered less fitted themselves for normal married life

when they grow up.Ill nicy “r-

arising from the divorce anu T,
all < We are aware that there are homes where the break-

“„ss wisA firtig- bs
££»%£ iife. gtaj. rsjsrw

2. We do not consider that it is our doty to state am “ut ™ . • « -raced,abl'
do not consider tnai u is out uu,, r -----

views on the religious and ethical questions involved in

consideration of the question of marriage and divorce.

The ™t majority of the schools, whose headmasters are

renresented on the Conference, have strong Christian ttadi

bns some are very closely identified with various reh-

gious ' denominations^ We haye not thou*t it• n«
or advisable to draw up any profession of faith of our

members on the subject of marriage. Our concern, as

exnressed in this memorandum, is with the welfare of

children whose parents are separated, whether by divorce,

or judicial separation.

3 We have not felt it necessary to obtain figures of

the number of children of divorced parents at the schools

of which we are headmasters. The size of the problem,

and its gravity, are apparent without these. Nor have we

compi ed any statistics, such as - for example, the pro-

portion of children whose school career seems to show

evidence of moral or mental instability and who come from

“broken homes”, or the proportion of the children of

divorced parents whose moral or mental development

gives cause for concern.

suits in a divorce, normal home relations are irremediably

lost Broadly speaking, and stating the principle in simple

terms we consider that a real home, even if it is not

a good one, is better for a child than none. Seen from

the point of view of the welfare of the children, there-

fore,
P
and disregarding all other aspects °f ^ question,

we consider proposals to widen the grounds for divorce

To be very dangerous. We should think it wholly wrong

decide on any extension of the grounds for divorce

without the most careful consideration of the effects of

this step on the children whose homes are destroyed when

their parents are separated. —
THE WELFARE OF THE CHILDREN OF

DIVORCED PARENTS

THF FFFFfT OF DIVORCE ON THE CHILDREN

4 s°ply from the point of view of .be

children, and apart from all other considerations we feel 2^t£at ^dicai reforms of the procedure in the Divorce

that the present position is extremely serious, and that beheve^ ^ negded tQ secure the proper considera-

gjSM "d,? .ion of the‘ welfare of ,be ebiidren of dtvoteed patent.

6 Divorce in this country, other than very occasionally

bv Act of Parliament, is of less than a 100 years stand-

ing during that time very little thought has been given

tn
8
the problem of the welfare of the children or divorced

nersons In the Divorce Court, as stated in the Final

Report of the Committee on Procedure in Matrimonial

££s “ the welfare of the children is subordinated to

^interests of their parents”. The very great increase

indecent years in the number of divorces has found *.

! 6S49
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While it is true that any divorce, when there is a

child or children of the marriage, creates a problem witn

regard to these children, it may be granted that in some

cases the problem to all intents and purposes solves it-

self One spouse may wish to have custody of the children

and’ be well fitted for the responsibility. The other may

not wish in any way to interfere. But in the great

majority of cases some problem arises. Both parents,

though now divorced, may feel some responsibility towards

the children, those inescapable survivals of a married

life which no longer exists: they may both feel, what-

ever the cause of the divorce, a strong sense of possessive-

ness towards the children. One parent may wish to divest

him or herself of a financial responsibility, which he or

she has no right to ignore. To our mind, the most

serious trouble arises, and frequently arises, when the

parents are competitive in their demands on the child s

loyalty. Whatever their motives, such competition must

set up very strong tensions in the child’s mind. Worst

of all is the strain imposed on the child when it is left

with some power to choose between such competing

influences.

8.

We find ourselves generally in agreement with the

views expressed in Part II, Sections 30-34 on Children

and Divorce in the Final Report of the Committee on

Procedure in Matrimonial Causes. As is stated in this

Report, “ by statute the Court has to regard the welfare

of the children as the first and paramount consideration ”.

We feel that the very greatest care should be taken about

the custody of children after a divorce, and that the

arrangements for this should be regarded just as seriously

as the divorce itself. We do not believe that any hard

and fast rule can be laid down about the right of regular

access by a parent who is not granted the custody of

the child. But we feel that this right is often allowed

to a parent without due attention being paid to the

best interests of the children. Points such as those to

which we have referred should always be given careful

consideration before the question of access is decided.

9.

In an undefended suit, it is rare for any considera-

tion to be given to the question of custody, which is

almost always given to the petitioner. When an applica-

tion for custody is unopposed, the decision as to the

child’s future is really, in practice, left to the parents,

and parents who are at loggerheads and have come to

the point of separation are not necessarily the best judges

of this. We do not recommend that the court should

necessarily have to consider the question of custody in

every undefended suit where the application for custody

is unopposed. We think it more important that the

arrangements made in such cases should be reviewed sub-

sequently when this appears desirable. It is not widely

appreciated that such reconsideration is possible, and in a

number of cases carried out, under Section 26 (1) of the

Matrimonial Causes Act, 1950, which provides:—
“ In any proceedings for divorce or nullity of marriage

or judicial separation, the court may from time to time,

either before or by or after the final decree, make such
provision as appears just with respect to the custody,

maintenance and education of the children the marriage
of whose parents is the subject of the proceedings, or, if

it thinks fit, direct proper proceedings to be taken for

placing the children under the protection of the court."

When the court makes provision of this kind we
recommend that the procedure which we shall suggest for
defended cases should be used.

10.

When the application for custody is opposed, the

question of the custody of the children is looked into more
thoroughly. The usual practice is for the application to

be heard in chambers by the summons judge. In our view
it would be better if it were heard by the judge who has
heard the divorce case. If it has been a contested case he
will have had the opportunity to see the parents, and to

form some impression of their suitability to be granted
the custody of the children. If the case has not been
defended, the judge will have seen the party who obtains
the decree, and have had an opportunity of questioning
that party about his or her plans for the welfare of the
children of the marriage. We recognise, however, that, in
the present circumstances where there is so serious a short-
age of experienced divorce judges, there is something to be
said for the present arrangements. Nothing would be

gained if the pressure of work in the Divorce Court led

to these questions of custody, often very difficult and com-

plicated, being settled without proper consideration.

11 We do not agree with the recommendation of the

Final Report of the Committee on Procedure in Matri-

monial Causes that the question of custody should

normally be settled on the same day as the trial of the

divorce petition. We believe that in any case this is likely

to be impracticable. We also doubt the wisdom of the

proposal. The question of custody raises quite a different

set of circumstances for consideration, and it would seem

to us better dealt with after some short lapse of time.

12. We consider it to be of the utmost importance that,

when the question of custody is considered, the personal

evidence of interested persons should be available to the

court. We do not consider it to be satisfactory that such

evidence should be given on affidavit. It is essential that

the court should be given the opportunity to examine the

witnesses on whose evidence it may largely rely on reach-

ing a decision.

13. It can hardly be supposed that the court will always

come to the right decision when the question of custody

has to be settled. As in the case of undefended suits

and those in which an application for custody is not

opposed, we feel it important that the parties should be

made aware that there is an opportunity for the decision

to be reviewed.

14. The Final Report of the Committee on Procedure

in Matrimonial Causes recommends that use should be

made of a court welfare officer to assist the court in

deciding questions of custody. We are wholly in agree-

ment with the principles underlying the recommendations

of the Committee on this point. While strongly supporting,

however, the practice of making use of court welfare

officers or probation officers in this way, we feel that there

may be some danger that parents will feel that their

employment in deciding questions of custody carries with

it some stigma. This would be all the more unfortunate

if the officers, as we shall suggest, should have the duty

of continuing to interest themselves in the welfare of the

children after the decision about custody has been made.

It is essential that their employment should come to be

regarded as a normal part of the procedure in a divorce

case when the custody of the children has to be considered,

and should be accepted by the parents as such. We hope,

therefore, that the Commission will consider the feasibility

of a special appointment of officers to assist the court in

this matter. We believe that it should be quite possible

to find enough men and women, who have had experience

in dealing with children, for this duty. We do not suggest

that they should only be taken from those in the teaching

profession, but we should like to point out that in the

ranks of retired schoolmasters and schoolmistresses there

must be many who would be very well fitted for it.

15. We recognise that to make use of the services of
court welfare officers as the normal practice in cases where
custody has to be decided would mean a great change in

the present arrangements of the divorce courts, and the

appointment of officers specifically appointed to assist these

courts in their duty towards the children of divorced
parents would be a new departure in English legal pro-

cedure. We consider the present situation quite serious

enough to warrant such changes. In the rest of this paper,

when referring to court welfare officers, we have in mind
only the work which we should suggest they should do
in furthering the interests of the children. We hope, how-
ever, that the Commission will not lose sight of the fact

that it may be preferable to appoint special officers for this

purpose, who might be given some title such as children’s

assessors. We think it might be wise for some experiment
to be made in their employment.

16. We have suggested that the fact that the decision of
the court about the custody of the children may be
reviewed should be more widely appreciated. We recognise
that there is a danger that the possibility of such a review
might tend to make the condition of the children even
more unstable, while one of the main objects of the court
should be to make it as stable as possible. We feel that the
court welfare officers or children’s assessors should be of
service here. We recommend that parents should have to
consult the officer before any application is made for such
a review. It should be open to the officer to inform the
court whether he considers a review desirable, and if he
thinks that the application is a frivolous one. We do not
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suggest that he should have the power himself to initiate

a revision of the arrangements laid down by the court,

but he could inform the court if he felt that such a revision

should be considered.

17. It is often some person who is not one of the parents

who is in the best position to know whether such a review

is desirable. He or she, very possibly the headmaster or

headmistress of the school at which the child is being

educated, may be more aware than either parent that the

arrangements made are proving unsatisfactory. We have

considered whether such a person should have the right

to make an application to the courts. We feel that this

practice would be undesirable. It would add one more

element of instability to the situation. We think, however,

lhat the school authority should be entitled to approach the

court welfare officer or the children’s assessor in con-

fidence, and that the latter should have the right to apply

for a review of the arrangements if he or she felt it to

be necessary.

18 We consider it important that the authorities of the

school at which the child is being educated should be

consulted whenever any question of the child’s education

is being considered. It should be the duty of the court

welfare officer to keep in touch with the school whenever

he or she is required to give advice to the court on educa-

tional questions, and whenever any important decision

affecting the child’s education or immediate future was

being taken by either parent.

SEX EDUCATION
19. We imagine that it will be expected of us that we

should state our views on the subject of sex education as

a means of reducing the number of unsuccessful marriages.

We add, therefore, a short statement of our views on this

question.

(i) The term, “ sex education ”, is generally very

loosely used, and it is necessary to consider more

precisely what is meant by it. It is obviously desirable

to give children at or before the age of puberty some

information about the biological facts of sex. We do

not believe it possible to lay down a hard and fast

rule whether this is best given by the parents or the

school. In any case, this has nothing to do with any

instruction which has marriage specifically in view.

<ii) It should be realised that children do not stay at

school after the age of eighteen, and that the great

majority leave at the age of fifteen. It is pointless to

give instruction to children about marriage years before

they are likely to marry. Whether they should be given

further sex instruction before leaving school is quite

another matter. In our view, the need for such instruc-

tion will depend on the character of the individual child

and his or her circumstances in life. There is a real

danger that such instruction may give the impression

that satisfactory relationships in marriage depend on

merely physical and material consideration. This danger

is intensified if instruction is given to children en bloc

and not individually, so that due regard is not paid to

their differing personalities.

(iii) It is a grave error to think that sex education

can be separated from the general religious, spiritual

and moral education given to children. Marriages fail

because of a lack of sympathy, unselfishness, intelligence

and, above all, of loyalty on the part of the husband or

wife. The essential duty of a school is to endeavour

to foster these qualities in its pupils. Sex education is

no substitute for this.

(Dated Is/ March, 1952.)

EXAMINATION OF WITNESSES

Mr Raba t Birler C.M.G., M.A., D.C.L., F.S.A., Mr. C. C. Tamer, C.M.G., M.C. M.A., and Mr. H. W. Home, D.S.O.,

’ M.C., M.A., representing the Headmasters’ Conference; called and examined.

2856. (Chairman): We have before us as representa-

tives of the Headmasters’ Conference Mr. Robert Birley,

Headmaster of Eton, Mr. Turner, Headmaster of Charter-

house, and iMr. House, Master of Wellington College.

Is there anything you wish to add to the memorandum

which you so kindly prepared?—(Mr. Birley): No, my
Lord, I think we will let it stand.

(Chairman) : I propose to ask Mr. Justice Pearce to

clear up one or two points as to the present practice in

the Divorce Court, and certain other matters. Then 1

will come to some of the scholastic experts on the Com-

mission. I shall not myself open the ball on this occasion.

2857. (Mr. Justice Pearce)

:

In paragraph 16 of your

memorandum you recommend “that parents should have

to consult the [court welfare] officer before any applica-

tion is made for such a review”. Now I wonder if you

would think that that recommendation ought to be

amended to a small extent, for this reason About a

year ago I started putting into every custody order a

requirement that, before coming bade on any matter, the

parents must consult the welfare officer. A few months

after that, it was represented to me that possibly 1 had

no right to make such a requirement since the parents

had a right to come back to the wurt in any event

It was suggested that the requirement, if inserted, would

be resented by parents, who would feel that they were

being denied the right to approach a judge w'thout the

intervention of a welfare officer. Having thought it over

I altered my form of order to the effect that before

making any application, the parties should consult the

welfare officer. Now that does entail a shgMly different

approach, though in the end, it does not differ gritty

from that underlying your recommendation Would

be content with a recommendation that parents should

be directed to consult the welfare officer before coming

back to the court?—-Yes, I think we would be quite happy

about .that. It would cover our main point all right.

2858.

It really covers your point an
^J‘ 2°

the same thing, because a judge who bas said that tb

parties should consult the welfare officer will undoubtedly

see that they do so before he goes very far with the

case
;
but it does not exclude them from the tribunal to

which they have a right to go. Then in paragraph 17

you say that “ the school authority should be entitled

to approach the court welfare officer ”. I think that the

position now is that you are entitled to approach the

court welfare officer, and it is quite certain that if you

did so he would approach the judge in charge of that

particular case. But there a difficulty might arise as to

whait the judge should do, and you probably hold the

view that it would be convenient if he could instruct the

Official Solicitor, say, to present the matter from the

child’s noint of view. I agree that at the present moment

there is a weakness there. I do not think it arises m
the way you suggest, namely, from the inability of the

school authority to approach the welfare officer. It

arises out of the question of what action the judge may

take when he hears that the headmaster thinks that all

is not well. If the judge’s action stirs up the parents,

then he is starting a battle—which is the very opposite

of what he wants to do. It would seem the logical

implication of your suggestion that the judge should have

power to have the child separately represented by some

suitable person. Would you agree?—We would certainly

accept that. I think that there is one point of import-

ance and that is how very little people know about the

present nrovisions. The whole position of court welfare

officers 'in this matter is very obscure, I think, to the

general public, including headmasters and headmistresses.

2859.

The employment of a court welfare officer is,

of course, a very recent development. But the difficulty

is this, is it not? If the court publicises the fact that

headmasters can aoproach welfare officers, do you think

that that would be an encouragement to unwise head-

masters to stir up something which is better left as it is.

jf they are sufficiently unwise it might, but taken

generally I do not think there would be much danger

in that. After all, they have a great responsibility tor

the children and they would not wish to get into all the

trouble involved unless they really felt it necessary.
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2860. I suppose the 'best solution would be for it to

be placed on record that the proper way for a head-

master to deal with his worries about a custody case

is for him to approach the welfare officer. That could

be communicated to the Headmasters’ Conference?—Of
course one must remember to go beyond the Headmasters’

Conference, which represents only a limited number of

schools.

2861. What I had in mind was this—if you broadcast

the fact that people who are not parties to the dispute

can interfere with children’s custody orders, you may
stir up people whose advice really is not very desirable?

—Yes, I quite see that. We were rather concerned lest

arrangements of this sort might lead to a new element

of instability—and .to obtain some sort of stability seems

to us to be of the greatest importance—'but if people

like headmasters and headmistresses have this legal right

then 1 suppose they ought to know about it. It ds rather

unsatisfactory if this right is only exercised by a few

headmasters and headmisl|resses who happen to know
about it.

2862. Tn paragraph 18 you suggest that the court welfare

officer should keep in touch with the school. To what

extent were you envisaging that, because it is, of course,

placing quite a large burden on the welfare officer if he

is going to have to write from time to time to schools?

—What we suggest is that the welfare officer should do

so whenever he or she is required to give advice to the

court on educational questions and on any important

decision affecting the child’s education or immediate

future. That we do think very important indeed. But

I .think it would be a mistake to lay down that the school

must be consulted at stated intervals.

2863. Do you not find that in practice the schoolmaster

always gets roped in when there is a dispute between

the parents about custody?—I think this is very important.

We feel that he does not, except by the .parents. He
gets roped in by one or other of those very often.

2864. What I meant was that he gets involved in the

dispute, despite the fact that he may wish to be impar-

tial, -because each party tries to make him partial.—That

is really what it comes to.

2865. Then you suggest that it might be possible to

utilise the services of retired schoolmasters and mistresses

in dealing with custody cases. That might be very help-

ful. But how would it work, because at present the courts

work through the probation service? Do you not think

that if further assistance is to be provided, it should be

done through the probation service?—That is an impor-

tant question, and we did go into it. I do not know how
far it -might be felt that the use of the probation service

might create certain difficulties. The fact that a proba-

tion officer was engaged in a custody case might be felt

to put a certain stigma on the parties and some people

might think that the probation officers tended to inter-

fere too .much with the children and so on. The appoint-

ment of a count welfare officer has not, as you say, been
going very long, and it is probably too early to say how
far the scheme has .been successful. That is why we did

suggest the possibility of having officers whose specific

duty would foe to deal with this problem. Some of us

feel that it is such a large problem by now that a solu-

tion on these lines is the only answer.

2866. Although the officer appointed is called the wel-

fare officer, he is in fact drawn from the probation service.

This has various advantages -in that he can get knowledge
from all sorts of places with which the probation service

has contact. If you were to introduce a team of school-

masters to act in this capacity, that would not have the

advantages of the probation service?—It would not have
certain advantages, I should agree. But I think that

schoolmasters have certain other advantages, perhaps in

particular experience and so on. And if there is going to

be any extension of this service and more people have
thus to be engaged, perhaps it would foe worth experi-

menting by appointing a few people other than directly

from the probation service.

2867. As assistants, for instance?—Yes.

2868. One might, of course, leave the matter in the
hands of the welfare officers where it is now and arrange
for them to get help from the schoolmasters?—Yes.

2869. If that suggestion were to be followed up, would

the Headmasters’ Conference be the appropriate body with

whom to discuss it?—We would be very glad if it was
discussed with us, -but I think it should also be discussed

with other bodies, such as the Incorporated Association

of Headmasters, which deals with the secondary schools

as a whole. And, of course, it is not by any means
a problem only for secondary schools. There are the

other teaching associations. There is also the Association

of Head Mistresses.

2870. Yes, I was not forgetting them. In paragraph 10,

you say that in your view it would be better if an appli-

cation for custody were heard by .the judge who has heard

the divorce case. That has in fact been the practice for

some little time past, unless there are some special circum-

stances. For instance, in a case where a speedy hearing is

needed at a .time when the judge who dealt with the

divorce case is away on circuit, if both parties agree to

such a course, then the custody application is transferred

to another judge. But you may take it that the usual

practice now is ithat the custody application goes to the

judge who heard the divorce case and remains in his

hands, so .that if further squabbles develop later the parties

always go back to him. Of .that you obviously approve?

—Yes, we do. »

2871. You say that you do not agree with the recom-

mendation in the Denning Report that .the question of

custody should be settled on the same day as the trial of

the divorce .petition. In practice what is done is this.

The trial judge adjourns the case to himself in chambers
and .tells the parties to discuss it and come back when
they are ready. Would that seem to you a sensible

method?—Yes.

2872. And incidentally my own .practice—and I believe

that of many of my colleagues—is to add, “ —and you
must .talk it over with the welfare officer before you come
back to me”. Do you think that that is probably the
best way of dealing with the situation?—Yes.

2873. (Mr. Flecker): In the first paragraph of your
memorandum, you point out that the Headmasters’ Con-
ference is largely, though not entirely, concerned with

'boys whose parents are ready and able to pay fees

for their education, and I think that you will be the
only foody who could foe so described who will give

evidence to the Commission. The Association of Head
Mistresses rests on rather a different basis, I fancy. I

would like to know whether it is your experience that

any significant number of .boys are withdrawn from public

schools or are denied a university education because, as a

result of a divorce, .the father, as presumably the person
with the money, refuses to support them any longer.

Does that actually happen?—iPerhaps you would ask my
two colleagues as well on this and get our combined
experience. A lot depends on what you mean by
“ significant ’’. It certainly happens, there is no doubt that

it happens, but not very often. When it does, it is some-
thing which very much attracts one’s attention

;
one

.probably has a great deal of trouble about it. It is not a

sizeable problem but it is a problem all right. (Mr.
Turner): I would agree with that. T think that it occasion-
ally happens, but it is not one of the problems that seems
to us the most difficult in this whole connection. (Mr.
House)

:

I think I would agree. I think perhaps that the
case where it does arise rather stands out in one’s mind,
because it is very often that of a boy who would definitely

benefit from a university education, and that education
is threatened because of the position described. But the
situation arises only in isolated cases.

2874. If there is any injustice I think that the Commis-
sion ought to pay some attention to it, even if the number
of cases .is small. The question is whether it is a reason-
able thing for us to consider, whether we should in our
recommendations suggest that where the money is avail-

able, and where the circumstances are suitable, then a
parent should not be able to divest himself of educational
responsibility, in the fullest sense of that term, for his

child.

—

(Mr. Birley)

:

The situation you describe migh t be
taken as one example of the kind of difficulty which
arises from divorce. But parents cannot automatically
divest themselves of responsibility for their children. The
example cited is perhaps a rather extreme instance of
evasion of that responsibility, and certainly we should
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agree it is monstrous that a child who can benefit from

university education is denied it, when one or other or

the parents could quite well afford it.

2875. Have you in mind concrete cases where this situa-

tion has actually arisen?—Yes, I have one or two- Some-

times—usually, as a matter of fact—you can get the thing

settled in the end by putting a lot of pressure on the

parent concerned.

2876. (Lord Keith)

:

What I have difficulty in under-

standing is this. Why, because parents have been divorced,

should the father, who, we will assume, has the money,

take his son away from school?—I did not actually refer

to boys being taken away from school. I was referring

to their being sent on to a university. I am sorry it 1

misunderstood the question. I thought that it was dealing

with further education.

2877. (Mr. Flecker): The question was twofold—first,

as to whether you had had boys withdrawn from secondary

education, and secondly, as to whether you had known ot

boys who were denied university education afterwards?—

I do not think that I can remember a case myself where

a boy has been removed from school for this reason.

2878. (Lord Keith): Might I ask the next question-

why should the father deprive him of a university educa-

tion if the father is in a position to give him that educa-

tion?—I am not quite sure of the implication of the word

“ why ” There are all kinds of reasons from the father s

point of view. He may want to wash his hands of his

responsibilities altogether. We are used enough to some-

thing of that kind, a failure to accept responsibility for

the children in one way or another. If the question means

what right has the father, I should say he has none.

2879. I did not mean what right, I mean why, as a

matter of parental interest or affection for the child?—

He may not have the proper affection and interest.

2880. (Chairman): 'May I try to supply an answer

myself, which is very rash on my part, from my experience

as a Chancery judge. Sometimes if the custody is given

to the mother the father resents it and after the divorce is

apt to do just as little as he possibly can for the boy. (Mr.

Justice Pearce)

:

I absolutely agree.—That is exactly where

the trouble arises.

1881 (Mr. Flecker) : A statement has been made in

one memorandum which we have received that where

the mother has deliberately kept the boy from contact

with the father, who is paying towards the boy s upkeep,

the boy often shows irresponsibility and instability. Do

you think that the middle clause-
11 who is paying towards

the boy’s upkeep,”—is relevant or would you say that

a boy neither knows nor cares who pays?—Speaking for

myself I should say this. I would not accept the statement

quoted. It seems to me greatly over-simplified. As a

rule, boys are not particularly concerned who is Paying

for their education except in a general way. But one

of the difficulties that arises in these cases where you get

children of divorced parents is that questions of this

sort, with which they ought not to have to bother them-

selves too much, are brought before them. As part of

the competition for the boy’s affection he is very often

told who is paying for his education. Although I would

not agree with the statement you mention, I think that

it does indicate one example of the kind of problem that

arises.

2882. Then in paragraph 7 you say:—

“ Worst of all is the strain imposed on the child

when it is left with some power to choose between

such competing influences.”

Judging from the context, I took that to refer to the

question-with whom will he spend the holidays and so

on?—That is almost always the practical difficulty.

2883. But various witnesses have suggested to us

that the children should themselves be anowed to decidc

questions of that kind, and, where older children are

concerned, that they should have the right to choose the

parent they want to go and live with and in w^e custody

they wish to be. Would you regard that as wise or

unwise?—I should regard it as unwise^ I think.that it

really leaves out too many factors in the case altogether

The child is very often not going to be in a position to

make a reasonable choice. Frequently he is subject to

those competing influences to which we have referred.

Above all, we have seen so many cases where the chUd

would be in a constant state of uncertainty and in the

position of having to weigh up the most difficult personal

and moral questions in making his decision. I think that

it is unfair on the child to expect this of him.

2884. Then in paragraph 8 you say:—
“ We do not believe that any hard and fast rule can

be laid down about the right of regular access. . . .

I think that most of the witnesses who have spoken before

us on this subject would agree with that. But is it your

impression from experience of such cases that access is

often given to a parent because it seems so hard on him

to deny it? And would you maintain that that should

not come into the picture at all, but that merely what is

good for the child should be considered?—This is a very

difficult matter, a dangerous matter on which to generalise.

It is difficult to say that never, in any circumstances,

should the feelings of the parent seeking access be allowed

to weigh in considering the case. But it seems to me that

it should be most exceptional that that should be treated

as the determining factor. We feel that there is at present

a tendency almost to take it for granted that parents should

be allowed access unless there are very strong arguments

against. There is a great deal to be said, I imagine, in

every case on both sides. One has to consider, for

example, the position if the parent who is given custody

dies. All sorts of questions have to be taken into

account, but we certainly do not feel that access should

be allowed practically as a parental right.

•^885 And there is an impression that that is the situa-

tion at present—that the child’s interests do not come

first—as they should do?—We feel that that is generally

so We feel that this question is probably even more

intricate and difficult than the question of divorce. It has

not had the right attention paid to it.

2886. The Denning Report, which you quote with

approval, recommends that where there are children under

sixteen years of age, every petition, whether
^

contains

a claim to custody or not, should give information about

the plans for the children’s education and proposed homes.

That was implemented in the Rules for a short time but

the requirement has now apparently been dropped.

Would you say that information of that sort was essen-

tial in order to achieve the objects your memorandum has

in mind?—Yes, certainly we should (Mr Beloe).

Would it be possible for Mr. Justice Pearce to tell us

whether that requirement has been dropped? (Mr. Justice

Pearce)

:

Yes, it has. Of course, any judge who is dealing

with the question of the children knows where they are

being educated and finds out all about the case, so that the

rule
S
did not really produce any effect Mr. Lawrence

knows more than I do about the history of it. (Mr.

Lawrence): I think it was found that that rule like so

many well-intentioned rules, did not achieve ds objech In

manv cases it provided the court with the minimum of

information which a competent and conscientious c°ur
l

always has found out for itself, and for the rest, details of

education, proposed education and proposed homes and

S forth, were very often tilled m m the absence of eny

precise information on those points at all. Th®y were in

manv instances questions which it was quite impossible, atrWK the petition, to answer. The experience

rallies Is that the role, ftoush well-mtentrnned,

was not achieving its object and it was dropped.

2887 (Mr. Flecker): May we go back to paragraph 5,

where you say, as many other witnesses have said

different words that a Teal home, even if it is not a good

one is better for a child than none? But when we have a

statement toy one witness that where a boy is freely in

ou “with his father with the mother's agreement, he

latter^ to

S

be serious°un^rst^ement

very great

majority of cases there is no doubt as to that.

9 ooo Then it has been stated that it is a mistake to send

, hnv toa boarding school from a home where there

are tensions and quarrels, because children ofsecondary

school a£e are bound to be fully aware of those facts.

They are prepared to face them if left at home to face

them, but if they are sent away to boarding school their
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arrangements agreed between the parents about custody

may be part of a bargain, and we feel that in every case

the court ought to concern itself with custody.

2916. So that one would hope that some form of rules

could be devised which would see that the judge was
provided with the kind of information that would be

useful to him?—Yes, I think that would be necessary.

2917. Information about the children?—Yes.

2918. Do you feel that it would be wise if the court

had a continuing supervision of the children after custody

was decided?—Up to a point, yes. We have rather

suggested that it should, though it should obviously be

exercised with discretion. One of the things one does

'hope for is that as far as possible the child will get a new
stability. I think it would be unfortunate if it were

thought the whole time that the whole arrangement might
be blown up. One must preserve a balance which, while

allowing for a review in the light of changing circum-

stances (where, for example, an arrangement does not

work) does ensure that the ohild is allowed to settle down
again.

2919. Could I put to you one possible reason why it

might be a good plan for the schoolmaster or school-

mistress to be brought in over the question of custody?

Would you agree that the schoolmaster or schoolmistress—‘because they see all kinds of boys and girls, boys and
girls with very happy homes as well as boys and girls

with very unhappy homes—may possibly come to a more
balanced judgment about the children than people who
are all the time seeing children in difficult and unhappy
circumstances?—I .think there may be something in that.

Are you referring now particularly to the serving school-

master or schoolmistress who is consulted?

2920. Serving.—Yes, I think so, and I think you can
go further than that. The success of such an arrange-

ment is going to depend very largely on individuals.

Some schoolmasters and mistresses would be very good at

giving reports and would really help, and others would
not. That is inevitable as human nature goes, but there

is no doubt that good headmasters and headmistresses,

and other masters and mistresses one knows, would be able
to produce the most useful suggestions to the court and
could give the court a picture of the whole situation. I am
not now thinking only of the public schools, and obviously

one cannot mention names, but immediately theire come
to my mind headmistresses of secondary modern schools,

for example, who would prove invaluable if they could be
asked to give reports in suoh cases.

2921. I wonder .if you would feel able to answer this

question? It is on the question of whether there should

be divorce after a considerable period of separation.

I want to put a case to you, and to ask you whether

or not you feel that such a case would justify divorce

on that ground. Supposing you have a father who
has been deserted by the mother and left with the

children, but cannot look after the children himself, and
cannot afford a housekeeper. Do you feel that in such a
case divorce would be a better thing than an illegal union
which would probably result if the father had to take a
housekeeper unpaid? (Chairman) : Might I just point out
that, of course, the father could get a divorce under the

existing Jaw for desertion? (Mr. Beloe): After three years.

(Chairman)

:

Does the question relate to whether it would
be a good thing to give some further power of divorce,

I am not quite sure that I follow? (Mr. Beloe) : I am
sorry, my Lord. That was what was in my mind.
(Chairman): Divorce after a shorter period?

—

(Mr.
Beloe): Yes.—I feel .that is, if I may say so with all

respect, an almost typical example of the sort of question

which it is so difficult to answer without perhaps giving

quite a .false impression.

2922. (Mr. Beloe): I do not think I want to ask you
any more then, I quite understand. (Chairman): I do
think it is very difficult for the three gentlemen who have
come here as representing the Headmasters’ Conference,

and who said at the .beginning that their concern is with
the welfare of children whose parents are separated, if

we ask them for opinions—which can in any event only
be the individual opinions of 'Mr. Birley, Mr. House or
Mr. Turner—as to extension of grounds for divorce. I

am not quite sure that it is fair. (Mr. Beloe)

:

I accept

your correction, my Lord, but I thought that as they are

LG., M.A., D.C.L., F.S.A., (Continued

and Mr. H. W. House, D.S.O., M.C., M.A.

experts on children then possibly they might have some

views on such a case as that. (Chairman): If Mr. Birley

is willing to answer the question, well and good. (Mr.

Beloe) : I do not want to .press him on that.—I should

be prepared to say this, my Lord, that I think it would be

quite possible to bring a single case like that where the

argument would be very strong indeed for divorce. But

I should not consider that—and I am really thinking of it

from the point of view of the children—I should not con-

sider that as a convincing argument because, I think, one

would have to consider what the effects of a law, which

allowed .perhaps the perfect solution in that case, would be

upon the children of the country as a whole, and that is

much more difficult. That is where the real danger exists

of a .particular example of that sort.

2923. (Chairman): The questions already asked have

left me with only one question and one comment.
^

The

question arises on paragraph 4 under the heading—“The

effect of divorce on the children ”. There you draw atten-

tion to the very large number of divorces that there are

today, and you say:

—

“ The effects of this phenomenon, which on its present

scale is one quite new to our people, must be .profound,

and are likely to have a grievous influence on our

general moral and social well-being. Anyone who has

to do with children is aware of the tensions created by

the break-up of their .parents’ marriages.”

Could you expand that a little? From your experience,

in what way do these tensions manifest themselves to the

schoolmaster? What sort of things do you observe?—

I think, first of all, in a general instability which can

very often 'be traced to that sort of insecurity. It is

extremely difficult to define it exactly.

2924. I appreciate that.—I think that there is no doubt

that divorce does lead to a general lowering of moral

standards ; I am sure everyone must know of marriages

which have failed on what is basically a moral question,

something whioh we touch on in our last paragraph.

2925. I realise that it is a very difficult matter to put

into more precise words. The comment that I wanted

to make arises on paragraphs 10 and 12. There you

are dealing with the proceedings in the Divorce Court. I

thought it was perhaps worthwhile pointing out that the

practice in the Chancery Division in dealing with wards

of court, who are very frequently, though not invariably,

the children of divorced parents, is that the judge who
.has once heard the matter retains it unless there is some

very strong reason to the contrary. Further, when any

questions of custody are under contest it is always the

custom to see the parties in person instead of relying

on affidavit evidence.—We had that in mind actually.

2926. You have no doubt had some experience of

children who have become wards of court?—Yes, we
have.

2927. (Lord Keith)

:

I would like to touch on one matter

which I think you have already mentioned. I think

you agree, Mr. Birley, that the Headmasters’ Conference

deals with rather a specialised sample of children?—Yes,

as we stated in our first paragraph.

2928. What I was wondering was this. How far can
one equate the problem which arises among children of
this sample with what is the very much larger problem

of children in poorer homes, because I think we may take

it that a very large percentage of the divorce cases in

the country are divorces in the lower income group of
people? For one thing, do you think that the tensions

in a child’s mind in a home such as the homes that

the children in your schools come from might be some-
what different from the tensions in the mind of a child

who is living in very close contact with his parents, who
can never really get away from their quarrelling and
ill-will, living perhaps in a couple of rooms or three rooms
with them? Do you think that the effects might be very
different in each of these two cases?—I am not sure

that I think the word “ different ” is quite right, that

;is to say, I think the problems are essentially the same in

all cases.

2929. You think they are the same?—I should agree,

of course, that the problems would be likely to be very
greatly intensified in the case of the poorer homes.
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2930. And again, when one comes to questions of cus-

tody, would you agree that although there are undoubtedly

difficulties in the question of who is to get the custody

of children who come from the better homes, it may be

rather a different problem from that to be considered

in the case of children who come from the poorer homes,

where the man is always out at work, where perhaps

the mother may herself have to go out and work?—

I

cannot quite see where the problem is a different one.

I think each problem is a personal problem, and should

be considered as such. That is one of our points, and

we feel that such questions as the parents going out to

work and so on should certainly be taken into account.

2931. Might I put to you a concrete illustration—a case

that I have actually come across in mv experience?—Two
children were at boarding school. One might say, in fact,

that they spent the larger part of their lives at boarding

school. There was no question of taking them away
from the school, they never saw their parents except

during the holidays, and so far as the holidays were

concerned the question of custody—one could almost call

it nothing but access—was solved by allowing each parent

to have the children for half the holiday period. Now
that in one way is a very simple solution. But, of course,

it is not a solution that could ever apply in the case of

poor parents whose children did not spend the bulk of

their lives, or their school lives, at a boarding school.

That is the sort of thing I have in my mind. It may be

that the problems of custody in these two situations are

really quite different, not only in degree, but perhaps in

essence.—There we should agree wholeheartedly. We
think that these examples strengthen our case, because

they imply that these cases must be taken separately, that

no hard and fast rule is going to apply. I am sure

that is so.

2932. I think you have really answered my difficulty,

It comes to this—that one has really got to take each

case by itself on its own circumstances?—Yes.

2933. I should like to ask you, merely for information,

where you got the figure, mentioned in paragraph 4, that

one marriage in twelve ends in the Divorce Court?—That
was supplied to us by Mr. William Latey. And he, I think,

obtained it from the Divorce Registry, and other statistical

sources.

2934. (Sir Frederick Burrows) : Mr. Birley, can you tell

me where you got the statistics to support the statement

in paragraph 4 that the number of children of couples

whose marriage is dissolved is smaller than that of all

marriages?—I am afraid that did not arise from any

statistical survey. It seemed to us that because the marri-

age very often came to an end very quickly it followed

that one could assume that the size of the family was

likely to be smaller. I hope you will not think us too

precipitate on that but we thought that there was a ten-

dency for the families in that case to be smaller. We
were perhaps leaning over backwards in order not to

exaggerate our case.

2935. In paragraph 5 you point out that a home where

the parents live together is better than where they are

apart, I am not saying exactly what you say here, but that

is what it means, and in paragraph 7 you say:—
“To our mind, the most serious trouble arises, and

frequently arises, when the parents are competitive in

their demands on the child’s loyalty.”

Would that not arise just as much where .they are living

together in a home with acute conditions where the

mother cajoles and the father brags, as where they are

divorced and the undivided loyalty of the child is given

to one parent, who has the custody? How do you recon-

cile those two statements, Mr. Birley?—>1 would say this,

that it certainly seems to be the case that you may get

competition for affection in a home which is going wrong,

though it does not always work that way by any means.

But in paragraph 7 what we were referring to was the

kind of questions that arise after separation has taken

place, and we say that the most serious one is this com-

petition for the child’s affection. We do not mean to

say by that that it does not exist in any other case. The

two statements are not, I think, incompatible.

2936. The two statements are compatible, you .think?

—When you have a bad home it is a bad home and we
were not suggesting it is a good one where there is a

conflict going on. We are not suggesting that unfortunate

tendencies do not develop in it. Of course they do, other-

wise it would not be bad.

2937. (Mrs. Brace): I should like to .take up a point

on paragraph 5, where you say, “ .... we consider pro-

posals to widen the grounds for divorce to be very

dangerous ”. Did you consider that the grounds for

divorce should ,be narrowed? It has been suggested by
another witness that .there should be .two kinds of divorce

application, one where there are children up to the age

of sixteen, and another where the children are beyond

the age of sixteen. Had you considered anything on those

lines?—I am sorry, but could I get this clear? Would
it mean that with children the grounds for divorce would

have to be more restricted if they were under sixteen?

2938. I am asking you if you have considered that?—
We have not considered that particular possibility, no.

2939. You would not have any information to give us

there?—I could only give what I am afraid would be

an absolutely snap answer, because I have not heard

that particular suggestion put forward before.

2940. You do say
—

“ ... we consider proposals to

widen the grounds for divorce to be very dangerous ”. I

wondered if you had been considering proposals to narrow

the grounds of divorce?—There are two questions. First,

there is the possibility of having one set of grounds of

divorce where there are children, and another set where

there are no children. I have not considered that pro-

posal. Secondly, there is the question whether the grounds

of divorce should be narrowed. I am afraid that brings

us into territory on which we feel it would be difficult

to answer questions. We did not think that it was our

business as a Conference to go into the question of what

should be the grounds for divorce. We felt it was our

duty to do two things—first, to bring to the attention

of the Commission the importance of the problem of

children, and secondly, to make some suggestions as to

the procedure which should be adopted with regard to

children in divorce cases.

2941. I would like to take up a point with reference

to paragraph 14. Has the possibility of using the services

of children’s officers in custody cases been considered by
your Conference at all?—I think there would be a diffi-

culty as far as many of the schools, not all of them, but

many of the schools in the Conference are concerned,

and that is that we are boarding schools, and the chil-

dren’s officers, of course, have a particularly local know-
ledge. For that reason, some of us have really had very

little experience of children’s officers. By itself, I do not

think that the children’s service would be entirely satis-

factory for this purpose. It would not quite fill the bill

for boarding schools, but as far as schools where the

children come from .the immediate locality are concerned

I should say that the .possibility of utilising its services

ought to be considered.

2942. (Mr. Young)

:

I should like to ask two questions.

First, how many boys are there in each of your schools,

and secondly, how many of these boys are unhappy

because of home circumstances?—Speaking for myself,

I can give the number of boys at Eton—it is 1,161—but

I do not think I could give the number of boys who are

unhappy owing to home circumstances. I cannot claim

to know personally all 1,161 boys. Some of them may be

unhappy without my knowing it. Without very careful

enquiries I do not think I could decide how far it is home
circumstances which cause the unhappiness of those who
are unhappy.

2943. You see the importance of it. I am following

out the same difficulty as Mr. Brown had in regard to

paragraph 3 of your memorandum. It would be useful

to the Commission if we could get some idea of the

number of boys, or the percentage of boys, at your par-

ticular schools who are unhappy either because of con-

ditions at home (where the parents are together), or

because of parents who have been divorced. Do you think

it is possible to get these figures?—Personally I do not
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think that it is .possible. It seems to me that you are

dealing with intangibles and the measurement would really

mean very little. {Chairman): Might I also suggest that

perhaps you might only disturb the boys’ minds if you

were to try to ascertain whether they were unhappy for

either of these reasons? I feel there is a little difficulty

about that.

2944. {Mr. Young)

:

I was not thinking, my Lord Chair-

man, of an enquiry on those lines. But, Mr. Birley, you

are giving evidence about this problem which, I take it,

is based upon your experience in your schools?—Yes.

2945. And we should like to have some idea of how you

arrived at the statement?—il think we arrived at it through

our experience. The three of us representing the Confer-

ence have been schoolmasters for some time. We deal

with others who have been schoolmasters for some time

and we .talk about .these matters. We ourselves have to

meet boys in this position and advise them, and so on.

And in that way, one does get an impression that it is

a serious .problem, but we have not statistics on the

matter. I really do not think that such statistics are

obtainable, or at least if they were, that they would be

of any value.

2946. (Chairman)

:

I suppose you might be able to give

figures of the number of boys whom you have actually

observed under these conditions. Would .that help Mr.
Young at all? {Mr. Young)

:

I want to distinguish between

opinion and fact, my Lord Chairman. {Chairman)

:

It was
with that in view that I suggested you might possibly

get statistics of the number of boys who have actually

been observed with these traits, but I .may be wrong in

thinking that is possible.—Happiness is no doubt a factor

but it does not mean to say it is necessarily measurable

;

the same is true of unhappiness. You are bringing

statistics into an area where they cannot usefully apply.

I cannot imagine myself wondering whether a particular

boy came within the required category or not. I just

do not think it can be done usefully.

2947. (Sheriff Walker): Where the court has given
custody of a boy to the mother, who is it who gets the

school reports on progress of education?—The mother.

2948. And no steps are taken to furnish the father. . .

.

—

Not necessarily, there is usually some arrangement about
that, it varies a good deal. It is usually a little problem
on its own to arrive at a satisfactory arrangement.

2949. If the father did not get by some means or other

reports on education he would obviously not be in a
position to decide whether the boy should go up to a
university?—Yes, I think that is certainly so.

2950. In answer to Mr. Beloe, I think you said that

you thought that the court should always take cognisance
of agreements about the custody and maintenance of the
children?—Yes.

2951. Is it not preferable that it should be left to the
parents -to decide about the custody and maintenance if

they can, and thus allow both parents to keep in touch
with the children?—I do not say that the court should
necessarily not accept the arrangement that is made, but
I think that the court should have an opportunity to look
into the matter and should not accept it automatically.

2952. What power should the court have of reviewing
or altering an agreement that the parents have come to?

—

Personally, I feel that the court should have the ultimate
power to alter such an arrangement and should adopt a
procedure which would make it possible for it to find
out when things were going wrong.

2953. It might be very dangerous, might it not, if the
court over-ruled an agreement that had been come to by
the parties and .perhaps gave custody to a parent who did
not want it?—I wonder if the court is likely to do that?

2954. There .might be a chance. I was wondering what
power you think the court should have of cutting and
carving an arrangement .that had been come to by the

parents?—I am not really quite sure of the present posi-

tion. Is it a fact that the count has not the power now
to make an investigation into an agreed settlement about
the children?

2955. (Mr. Justice Pearce): The court has at present
power to do anything if one parent asks for custody, and
this is not contested. Before giving that parent custody.

h, M.A., D.C.L., F.S.A., [Continued

d Mr. H. W. House, D.S.O., M.C., M.A.

most judges would probably ask, “What arrangements

have you made about access?” But there would be no
further investigation then at all, that is to say, neither the

judge nor any officer of the court would have seen the

parent with the children. Nor would the court have had
any information, other than that obtained when the

petitioner appeared before it, which would enable it to say

that he or she was not really fit to have custody of the

children. That sort of thing is not investigated at all,

though the court has the power to do so. If, however, the

court were required to say in every undefended applica-

tion, “ I shall not give you custody of the child until the

court welfare officer has seen you ”, that would mean an
enormous increase in work.—I quite see the practical point.

2956. <Sheriff Walker)

:

I am not sure that the position

is exactly the same in Scotland. I rather think that there

in many cases a divorce is undefended mainly because the

parties have agreed on how custody should be arranged.

If every agreement about custody had to be investigated

by the court then perhaps the case might be defended on

merit?—I do not think that it is for me to say, but I should

have thought by what you have just said that that possi-

bility is a relevant consideration.

2957. (Mrs. Jones Roberts)

:

I was interested to find,

Mr. Birley, that you make no reference in your memo-
randum to juvenile delinquency. Some bodies, notably the

Magistrates’ Association, have told us that in their view

the broken home is a major factor contributing to juvenile

delinquency. Am I right in thinking that as far as your

schools are concerned juvenile delinquency is not a prob-

lem?—What happens at a boarding school is that matters

which might bring a boy before the juvenile court are

liable to be dealt with inside the school. That case does

not appear in any official statistics as “ juvenile delin-

quency ” in the recognised sense. It was not particularly

our business, therefore, to talk about juvenile delinquency,

but if you are referring to juvenile delinquency generally,

I should agree entirely that a broken home is likely to

have a harmful effect on the moral standards of the child.

2958. I thought perhaps the correct inference was this,

that where you find juvenile delinquency you may find

the broken home behind it as a factor, but that the broken
home need not necessarily lead to juvenile delinquency
unless other social factors are involved?—Yes, I do not

think it is automatic, certainly, and, of course, other social

factors are of very great importance. But given the un-
fortunate social factors, I can well understand that a
broken home is liable, shall we say, to topple the child

over the edge,

2959. As far as your experience is concerned, you are
able to deal with it without recourse to the courts?—Yes,
but that is our good fortune as it were. It is not dependent
on whether the delinquents came from broken homes or
not. It is merely that children, whether they are at board-
ing schools or not, who are able to stay on at school until

eighteen are more fortunate in that respect than other
children.

2960. The real point I want to make is this. Does the
broken home of itself lead to juvenile delinquency, or is

it simply a factor?—I have no particular right to answer,
but I should have thought myself that it is an important
factor.

2961. (Mr. Lawrence)

:

I am not a schoolmaster, and I
have followed the evidence with considerable interest. May
I ask you whether this is right? Every school has its pro-
portion of “bad boys”, is that so?—Naturally.

2962. Is it the common belief amongst members of your
Conference that that proportion of “ bad boys ” is, by
and large, co-extensive with the boys who come from
broken homes?—No, we could not possibly say that.

2963. I said, “ by and large ”?—I think that a consider-

able proportion do, but the two things are certainly not
co-extensive. One gets boys, who are not satisfactory, who
come from perfectly good homes.

2964. I was not suggesting an exact coincidence, and I
qualified it by the phrase “ by and large ”. However, can
we agree that a large proportion of the “ bad boys ” are
boys who come from broken homes?—I think that it

would be wrong for me to accept that as such, it would
probably give a false impression. I think that the broken
home is an unsettling factor for a boy, and I say it is

a thing which is likely to lower his moral standard—it is
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inevitable it should—but I think that it is probably going

further than we should to say that a large proportion of

boys who are not satisfactory come from broken homes.

2965. I was asking you this question, following those
<4JF/U>

which have been put to you by Mr. Brown and by Mr.
grounci s for divorce would lead to a greater number of

Young, because we should all like to have facts^rather
divorced parents'?—Yes.

2969. And from that point of view in isolation you

consider proposals to widen the grounds of divorce to

be very dangerous?—Yes.

2970. Because you consider that any widening of the

than opinion, and although we cannot have statistics I was

trying to get at what I thought was the common experience

of responsible masters of leading schools?—I think we

have to consider something more than merely whether the

boys behave badly, and that sort of thing. There is the

question of personal happiness, and what sort of citizens

they are going to be afterwards—the whole question of

social adjustment, for instance, whether they are likely to

turn out to be good husbands. I think that it would

probably be unfortunate and misleading, even if we could

tUa of.iticti/'c fri \iip\u tht* f.wn factor

2971. And therefore to a greater number of children

coming from broken homes?—Yes.

2972. Implicit in this viewpoint is this consideration, is

it not? That, again looking at it solely from the point

of view of the children, it would be better still it the

number of divorced parents and broken homes were

restricted?—Yes, I think it would.

™ **

»

,o *« *• bcc”sc

relation to the broken home—in isolation from other 1 want your help about that. Yes.

considerations.

2966. Perhaps I am prejudicing the whole enquiry by

using the epithet “ bad boys ”. If I said '* unsatisfactory

boys ", would you more nearly have agreed with what

l was putting to you?—Yes, I think so. Shall we use the

phrase, ” difficult boys ”?

2974. That, of course, is on the assumption that the

extension of facilities for divorce increases the number

of divorced persons?—Yes.

2975. If it does not, of course, the argument breaks

down.
’

But if the first assumption is correct and if the

0967 I agree. I apologise for the wrong choice of the object is to restrict the number of broken homes in the

word. That is really what l mean—“ difficult boys”, interestsofthe children, then *

Would it be, if 1 may come back to my first question, restrict facilities for divorce?—Yes, I think that may pos-

Jargely true to say that it is the general belief .that the

difficult boys in a school are the boys who come from

broken homes?—I think that put in that way the state-

ment goes too far. We all know enough examples of

difficult boys who do come from perfectly good homes.

I must guard myself by saying that, but 1 should still

say that a large proportion of the difficult boys do corns

from broken homes, and ithat one has a feeling that such

a boy has a very serious handicap. He is much more

likely 'to be difficult if his home is a broken one.

2968. That is, after all, the basis of .the conclusion

which you reach in paragraph 5 of your memorandum.

The sentence there that I have marked is that which

reads

:

restrict facilities

sibly be over-simplifying the question a

that is so.

2976. I agree that I may, for the purpose of pointing

to the conclusion, be over-simplifying it. But I want to

bring your attention to what 1 thought was implicit in

the statement already quoted, namely, that not only would

you consider that proposals to widen the grounds for

divorce could be very dangerous, but that looking at the

question in the light of the interests of the children, and

in isolation from every other aspect, you would consider

proposals to restrict the grounds of divorce to be salutary.

—Yes, that is so.

2977. If looking at the question from the point of view

Seen from the point of view of the welfare of the
0f“uie ' children we are led to that conclusion, then we

children, therefore, and disregarding all other aspects
mlist face it?—Yes.

of the question, we consider proposals to widen the

grounds for divorce to be very dangerous.”

Do you mind if I analyse that sentence a little bit to

see what it really means? By “ all other aspects of the

question”, 1 take it that you mean the individual happi-
1 „ .. ,1.. I.imnm tie hpfwpen

2978. (Chairman): May I put the first question which

Mr. Lawrence put to you in a slightly different form?

Supposing you take the children in a school who have

come from broken homes as one division, and children

the parents,"the SJK aTTnothe^'iviSn. ^uWyou'Sy
themselves and so forth. What are the other aspects?

There is obviously the religious aspect, which they are

disregarding altogether. There are the general principles,
°

I. n.nArlC U/nifMI 1Y1 1 fTht

also be considered. We really wanted to underline the

fact that here we ware looking at the question solely

from the point of view of the welfare of the children.

(The witnesses withdrew.)

HUIIl&a OA ----- - -
, , 1

portion of difficult boys was higher in one block than

in the other?—Yes. it would be higher in the former, in

the first block.

Chairman : Thank you all very much for your memo-

andum and for your help here this morning.

PAPER No. 36

MEMORANDUM SUBMITTED BY THE ASSOCIATION OF HEAD MISTRESSES

„fMM Mistress I,as Mtafel that » '«

(Note.—The As

1. On many aspects of the subjects under consideration

by the Royal Commission on Marriage and Divorce the

Association of Head Mistresses is not competent to pro-

nounce. As head mistresses, however, we are deeply con-

cerned for the welfare of children and have had occasion

only too often to observe the effect of unhappy home

life upon children, whether the adverse conditions are

caused by (a) the divorce, (h) the separation of parents,

or (c) their inability to maintain an atmosphere of harmony

and security, in which children can enjoy a happy home

life. It is our experience that broken homes affect children

chiefly in two ways; they are frequently the cause of

(i) maladjustment, (ii) juvenile delinquency.

2. Maladjustment. The Joint Committee of -the Four

Secondary Associations has collected evidence from which

it appears that in the 283 grammar schools under review

62.7 per cent, of about 500 cases of maladjustment, severe

enough to be referred to child guidance clinics, can be

attributed to “ difficult home relationships, ranging from

subtle tensions and jealousies to clear-cut difficulties such

as broken homes, a second marriage, death of one or

both parents, or adoption ”. Some of these causes of

maladjustment admittedly lie outside human control, as,

for example, the illness or death of parents, but these

are in the minority. The effects of these unhappy home

conditions are well known to the schools in a number

of ways. Such things as petty thefts, truancy from home

or school and the slackening of interest in school work

and school life are symptoms of emotional disturbances

which are often very difficult to diagnose and treat, but

which have a disastrous effect on the children concerned.

3. Juvenile delinquency. On the relationship between

broken and unhappy homes and juvenile delinquency we

feel sure that the Commission will have other sources
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of more accurate statistics than we can supply, but it

is clear that the great increase in divorce and separation

cases has coincided with a marked increase of juvenile

delinquency
;
our knowledge of individual cases and of

the comments made by magistrates and others concerned

with juvenile courts leads us to the conclusion that there

is a dose connection between the two.

4. We believe, therefore, that it is most important for

us, who have the interests of children at heart, to lay

evidence before (the Royal Commission on Marriage and
Divorce, especially as its terms of reference direct it

“ to have in mind the need to promote and maintain

healthy and happy married life and to safeguard the

interests and well-being of children ”. We therefore put

forward the following suggestions.

Changes in the law concerning divorce and other

matrimonial causes

5. Dissolution of marriage. We do not think that there

should be any extension of the grounds for the dissolu-

tion of marriage but are of the opinion that more posi-

tive steps should be taken in attempting to reduce the

number of separations and divorces and to increase the

number of happy homes
;
more skilled help and advice

should be available to young people to enable them to

prepare for marriage and its responsibilities.

6. Minimum age for marriage. We recommend that

the minimum age for marriage be raised from sixteen

to at least seventeen. This change would be a natural

corollary of the raising of the school leaving age and is

in line with the increasing realisation that a boy or girl

of sixteen has not the emotional, intellectual and physical

maturity necessary for such grave .responsibilities and

lacks sufficient general experience of life.

The function of the home and Church

7. We believe that it should be the function of the

home and of the Church to give some of the more detailed

training upon the subject of marriage and parenthood,

and we should like here to pay tribute to the guidance

given by many of the clergy, but many parents are either

unequal or indifferent to this task, and too few of the

younger generation are attached to any church. Thus

the school today bears a very special responsibility since

it may be the only influence which can help growing boys

and girls to prepare themselves for the responsibility of

marriage, although good youth clubs and, at a later stage,

marriage guidance councils, are often effective allies in

this training.

The function of the school

8. To a certain extent the school can help young people

to gain the right background for marriage. It can pro-

vide a healthy, happy, serene atmosphere, which forms

the best basis for happy human relationships. It can

prepare children for later adult responsibilities by making

implicit in school life such things as the importance of

keeping promises, however inconvenient ; the necessity for

self-control in ways both large and small ;
the develop-

ment of habits of tolerance with one another, of an

attitude of “ give and take ”
; the importance of duties

rather than of rights and of the necessity to complete

n task ; it can also make clear to its older pupils the

principles upon which all human relationships are founded,

and relate these to marriage and family life, encouraging

them to think of the importance of their contribution as

citizens in making good homes in the future. Courses

in child welfare have proved interesting and useful to

older girls. Sometimes a talk by an outside speaker on

problems of marriage and parenthood is helpful
;
parent-

teacher associations can also help by the frank and im-

personal discussion of parents’ responsibilities and

children’s difficulties in the home.

The post-school problem

9. School, however, cannot grapple with the heart of

the matter; there is a serious gap to be bridged between

leaving school and entry upon marriage, especially for those

pupils who do not remain at school beyond the statu-

tory leaving age. Constructive advice is badly needed for

young people on the eve of marriage and in the early

years of married life. We should therefore like to endorse

the recommendations of the Final Report of the Com-

mittee oh Procedure in Matrimonial Causes (the Denning

Report), page 32, paragraph 87, I. 1, which states that

“There should be a Marriage Welfare Service to alford

help and guidance both in preparation for marriage and

also in difficulties after marriage. It should be spon-

sored by the State but should not be a State Institution.

It should evolve gradually from the existing services and

societies. It should not be combined with judicial pro-

cedure for divorce but should function quite separately

from it”. We hope that a service of this kind would be

able to advise very helpfully on the delicate spiritual

problems of human relationships involved in marriage,

home-making and parenthood at all stages.

10. We wish to recommend that it be the special func-

tion of the welfare officers of a marriage welfare service

to emphasise to those about to marry the sanctity of a

contract taken “for better or for worse” and the very

grave harm done to children of the marriage by the

insecurity which comes fronj division in the home. It

might well be that the form of marriage in registry offices

should be revised, to emphasise the solemnity of the occa-

sion and to express clearly the fundamental principle that

marriage is the personal union, “for better or for worse",

of one man with one woman, exclusive of all others, on

either side, “ so long as both shall live ”.

11. We hope that ways may be devised to bring home to

the spouses their duties and responsibilities when difficul-

ties arise after marriage between husband and wife. Every

effort at reconciliation should be made, for their own
sake as well as for that of any children of the marriage.

Children should have as far as possible the right con-

ditions for growing up, and the security of a happy home
life in this connection is of the greatest importance.

12. We cannot but deplore that in the year ending

March 31st, 1951, the amount of public money given to

help divorce proceedings was £204,800 while that given

to the four main Marriage Guidance Councils was £13,000.

We would urge that much more generous financial help

be given to these agencies, that their number may be
increased and their work extended.

13. If divorce is inevitable (and we realise that some-
times it is the only possible solution, not only for the

parents’ but also for the child’s welfare), we recommend
the implementation of another section of the Denning
Report, page 33, paragraph 87, II. I, “Court Welfare
Officers should inquire and report as to the welfare of

children of parents who resort to the Divorce Court and
should represent the interests of those children before the

Court”. We would urge that the interests of the children

should never be overlooked or left to chance.

Powers of courts of inferior jurisdiction in matters
affecting relations between husband and wife

14. We should deprecate in the strongest terms the ex-

tension to the courts of inferior jurisdiction of the power
to deal with divorce cases. We feel that divorce is a

matter for the expert guidance and wisdom of High Court
and assize judges. Further, the delay inevitable in taking
divorce to the High Court and to assize courts may
give time for difficulties to be overcome by some less

drastic means. We recommend that there should be a

differentiation within the courts of inferior jurisdiction

between ’ criminal and matrimonial cases and that
arrangements be extended for officers specially trained in

matrimonial work to act as conciliation officers.

The law relating to the property rights of liii.sbnnd mid
wife

15. We should like to suggest that the law be amended
in such a way that injustices are diminished both for
men and women.

16. After a dissolution of marriage has taken place
we recommend (n) that any savings which have accrued
during the marriage should be reasonably distributed be-
tween the spouses, according to the particular circum-
stances of each case ; (ft) that arrangements be made
to ensure a better property status for the woman. We
consider that it is not only right that the wife should have a
claim on the husband’s income, but that she should also
have the opportunity to live, as far as possible, in the
same style as her husband.

17. We recommend the strengthening of the law to
enable the court to trace a man who owes alimony and
we also recommend that throughout divorce proceedings

j

adequate provision for alimony be made.

(Received 15th January, 1952.)
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MISS N. W. WOOLDRIDGE, representing the Association of Assistant Mistresses; called and examined).

2979. (Chairman) '. Miss Bishop, you are Headmistress

of the Godolphin and Latymer School, Hammersmith, and

you are also the President of the Association of Head
Mistresses?

—

(Miss Bishop) : I was President when this

memorandum was written.

2980. We have also 'before us Miss Catnach, 'formerly

of Putney County School, and Miss N. W. Wooldridge,

a representative of the Association of Assistant Mistresses.

Do you wish to add anything to this memorandum by
way of comment or explanation before we ask questions

on it?—No, thank you.

2981. Would you tell us something about the constitu-

tion and work of the Association, because you modestly

do not go into that in your memorandum?—Our Associa-

tion represents every kind of grammar school and secon-

dary school, though the large majority of members are

headmistresses of grammar schools. It includes indepen-

dent, direct grant-aided, and maintained schools.

2982. Then you say in paragraph 2:—
“ The Joint Committee of the Four Secondary Asso-

ciations has collected evidence. . .

.”

Would you describe the Joint Committee?—It comprises

the four Secondary Associations—'the Headmasters, the

Head Mistresses, the Assistant Masters and the Assistant

Mistresses.

2983. In paragraph 1 you say that, in your experience,

broken homes affect children chiefly in two ways: they

are frequently the cause of maladjustment and juvenile

delinquency. Then in paragraph 2 you give certain figures

collected by the Joint Committee:

—

“
. . . from which it appears that in the 283 grammar

schools under review 62.7 per cent, of about 500 cases

of maladjustment, severe enough to be referred to child

guidance clinics, can be attributed to
1

difficult home
relationships, ranging from subtle tensions and jealousies

.to clear-cut difficulties such as broken homes, a second

marriage, death of one or both parents, or adoption.’
”

Which does your Association think does most harm,

what you describe as subtle tensions and jealousies in the

home, or a broken home the result of which is that the

child is either living with one parent only or is divided

between the two parents?—I think the second.

2984. In paragraph 3, which deals with juvenile delin-

quency, you say that the Commission will have other

sources of more accurate statistics than you can supply,

but you go on to say :
—

"... it. is clear that the great increase in divorce

and separation cases has coincided with a marked in-

crease of juvenile delinquency ; our knowledge of indivi-

dual cases and of the comments made by magistrates

and others concerned with juvenile courts leads us to

ithe conclusion that there is a close connection between

the two.”

Would you care to elaborate that at all as to your know-

ledge of individual cases—-not, of course, giving any

names—-but indicating the general trend of what you have

observed personally?—We would say 'that in the grammar

schools there is definitely an increase of juvenile delin-

quency, some of which is dealt with within the school

and thus never gets .to the court. We have no exact statis-

tics, but from our knowledge we are quite sure that in

many cases delinquency is due to 'the broken home.

2985. In paragraph 16 of your memorandum you

state:—'

-

“ After a dissolution of marriage has taken place we

recommend (a) that any savings which have accrued

during the marriage should be reasonably distributed

between .the spouses, according to the particular circum-

stances of each case ;

”

Then you continue:

—

“(b) that arrangements be made to ensure a better

property status for the woman. We consider that it is

not only right that .the wife should have a claim on the

husband’s income, but that she should also have the

opportunity to live, as far as possible, in the same style

as her husband.”

16949
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You are contemplating that alter a dissolution ol marriage

has taken place, .the Wife should not only get some part

of the income, but should be as well off as the husband?—Yes, or at any rate, more nearly as well off than she
often is at present.

2986. Suppose the wife were richer ithan the husband.
What would you say in that case?—I think that the same
law should operate.

2987. Assume that the wife gets a divorce against the

husband but is better off than he. Would you suggest

that 'there should be any division in that case, or are you
thinking of a case where the petitioner is worse off than

the respondent?—We were thinking more of the seoond,

but I think we would like to apply it to both cases.

2988. (Mrs. Jones-Roberts): Miss Bishop, you do keep
in touch with dd pupils, and you have quite a wide
knowledge of what happens to your girls after they leave

school?—That is so, yes.

2989. Do you find that when your girls are planning

their careers a good many of them look forward to

working after marriage? I take it that the average girl

does look forward to marriage. Does she also contem-

plate going on working after marriage?—That is true

of increasing numbers of girls, I think.

2990. And do you think that when they are planning

their careers they keep in mind the idea that they will go

on working? In the past, so often a girl only looked

forward to work until she got married, but now she may
be looking much further ahead?—I do not know that,

at the stage when they decide upon their careers, they

really think what is going to happen after marriage.

They look forward to marriage, and then, when they

are about to get married, very many of 'them nowadays
decide that they want to go on working. But I would

not say that the .prospect of continuing to work after

marriage influences .their choice of careers.

2991. Have you any knowledge—from your Old Pupils’

Association, for example—how this works out in prac-

tice? Do you find that difficulties arise, or does it in faot

work out very happily even although both spouses con-

tinue to work?—I should say that on the whole it works

out quite happily and that difficulty may arise only when
children begin to arrive. The wife (then may be attempt-

ing to do too much outside work to increase the income

—which may be very necessary—and so is able to give

less attention to the children than is really desirable.

2992. So that .the real disadvantage would be not so

much for the children as perhaps for the mother herself,

who might be tending to overwork?—Yes, and may
indeed be overtired and unable to give that sense of

serenity to the home, which is perhaps the most impor-

tant gift a mother can give.

2993. When you are advising girls on their careers, do

you try to envisage some type of work which they can

more easily carry on after marriage? Many jobs are

in themselves difficult to carry on, but on the other hand

one can think of many jobs which a woman can combine

with married life without too much difficulty.—I would

say that our first concern is to find a job which is suitable

for a particular girl at that particular time, and bearing

in mind the way in which she is likely to develop in the

future.

2994. You do not really consider it from the stand-

point of marriage as such, but from that of the girl’s

future? We consider what particular kind of work would

give her her best fulfilment.

2995. Have you found that part-time work is on the

increase among women and that it does not bring about

the disadvantages that you have mentioned?—Yies, I think

it is on the inorease, but perhaps not sufficiently on the

increase.

2996. You would like to see it extended?—Yes.

2997. And you think that that would not have an

unfavourable effect on the home surroundings? There

would still be some space for leisure, and so on, which
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you consider so important?—It would be very much
better than the full-time employment which many women

are struggling to carry on.

2998. Have you found amongst your old pupils that

the broken marriage is making itself apparent in any

considerable numbers?—It is increasing.

2999. But not to such an extent that you have to

take serious cognisance of it? We are told by some

witnesses that it is waning, but the Headmasters Confer-

ence have suggested that as many as one in twenty of

the children may come from broken homes.—We cannot

give any statistics, but even if we had them, they would

not be a fair representation of what is happening in the

country at large, because, I think, the incidence of divorce

amongst our girls is very much less than it would be

amongst girls who have attended secondary modern

schools, for instance. We are speaking largely for the

grammar schools.

3000. And does your Association cover the whole

country?—It covers the whole country.

3001. Rural areas as well as the towns?—Yes.

3002. Have you any statistics or experience which would

show that the incidence of the broken marriage is very

much less in rural areas?—We have no statistics to prove

it, but I am sure that it is less in rural areas.

3003. And you might find a school in a rural area

where there is not a single child from a broken home?

—

I do not think that we could assume that, but our opinion

is that the incidence is less in rural areas.

3004. (Dr, Roberton): May we take it that you all

have experience of the distress caused to children by the

granting of access to the parent not having the custody?

—

Yes, we have.

3005. And you are perhaps tempted to take the law

into your own hands sometimes if you feel that the law

has not given sufficient protection?—I do not think that any

of us would dream of doing that.

3006. It is a very great problem?—Yes, one which very

often puts the head of a school in a very difficult position.

3007. In paragraph 14, you indicate that you feel very

definitely that jurisdiction in divorce cases should not

be extended to the inferior courts but should be left to

the High Court?—We do.

3008. And then with regard to the minimum age for

marriage you recommend, in paragraph 6, that that should

be raised to at least seventeen. Did some of your members

feel rather in favour of eighteen?—Yes, but seventeen

seemed to be the only realistic figure.

3009. You may be aware that there has been some

discussion as to who are best fitted to act as welfare

officers to the courts. Have you had any experience of

the children’s officers or school welfare officers?—I think

that the children’s officers would be of tremendous use

where Children are attending day schools. As each officer

serves a particular locality, they would be much less use,

surely, where children attend boarding schools and oome

from all over the country. We hope that officers of that

type, but officers with specialised training in this kind

of work, can be made available to, look after the children,

perhaps even before the mother has come to the court,

in the hope that it might prevent the divorce or separation.

They should certainly be available to assist after the

separation or divorce has taken place. We have very

many instances of the sufferings of children who may
have been given to the wrong parent, or may, in fact, be

looked after by neither parent, and no one seems to be

responsible for their welfare. I have in my own school

at the moment two girls from homes where there is a

divorce. In one case no one looked after that girl for

more than eighteen months and if it had not been for our

intervention, there would have been no one to take an

interest in her outside school hours at all. It seems to

me a terrible thing that such a situation can arise.

3010. You feel that such an officer might be used at

the very outset?—Yes, one would hope so.

3011. (Mrs. Allen) : ,Do you consider that it would be

advisable to have a follow-up period after custody has

been granted?—Yes.

3012. I think you indicated earlier that you feel that

the broken home or unhappy home is one of the causes

of juvenile delinquency. What about the home which

could be considered a good home, but where both parents

are going out to work? Would you say that that situation

has increased delinquency?—'Not to the same extent, it

happens in the odd case much more than generally. It

might be true where a child specially needs the care and
sympathy and understanding of the mother ; and because

that child is unable to get that care and attention the

moment she needs it, she becomes more and more intro-

verted and thus develops difficulties and complexes.

3013. Did I understand you aright when you said that

you considered that broken marriages were more likely

among girls from the secondary modern rather than the

grammar school?—I think that the former would have

more cases.

3014. More cases?—Probably. I do not know whether

Miss Catnach agrees with that. (Miss Catnach) i

I would say, my OLord, that, after all, we in grammar
schools get the more intelligent girls, and therefore the

girls with a greater feeling of responsibility, the girls who
are more easily influenced in school, and have better

traditions of conduct. And we do have smaller numbers.

We know our girls better, and therefore we can do things

that the secondary modern school, with its vast numbers

of undifferentiated girls, cannot do. That view is based

simply on those grounds, and not on any other, because

as far as my school was concerned, we drew pupils from

entirely the same social strata as the secondary modern
school. It was only that our pupils were more intelligent,

and perhaps came from homes with a better sense of

purpose and with more desire to do well by their children.

3015. (Chairman)

:

You are dealing, as I understand it,

with the number of girls who afterwards become divorced?

—Yes.

3016. (Mrs. Allen)* That is the point I wanted to

elucidate rather than to ascertain the actual number of

girls from your schools in that position. But you think

that wider social factors are the determinant rather than

type of school?—Yes.

3017. You indicated earlier that, in advising girls about

careers, you would not take into account the possibility

that the girl might continue work after marriage. You
went on to say that it would be better if only part-time

work was undertaken after marriage. But, would you
agree that in future there may be less opportunity for

people to take part-time work? Do you feel that it is

better for married women to concentrate on the home
rather than to take any work at all, even in times of

economic difficulty?—(A/iM1 Bishop)

:

I think it would be

dangerous to generalise on that question, because if you
rule out all scope for the employment of married women,
that may lead to difficulties of another kind.

(At this stage the Commission adjourned for a short time.)

3018. (Mrs. Allen): Miss Bishop, in your Association's

memorandum, you place emphasis upon the need for pre-

marriage training. Would you give me your opinion as to

the part the schools can play in this? Do you think that

the extension of facilities for training in housewifery

and domestic science would help?—Yes. The schools

are already doing a great deal through biology

teaching, in which sex instruction is given, and a good
many schools give lessons in parentcraft. Moreover I am
sure that if marriage welfare officers, of the kind we sug-

gest, were established, then the schools would be very

happy to co-operate with them in every possible way.

3019. By providing classes in housewifery?—House-
wifery is taught in many schools at present.

3020. Do you think it would be helpful if it were further

extended?—I think it would be helpful. It would be
difficult to give a great deal more time to it in the present

curricula of the grammar schools. But a good many
grammar schools do have special courses for their sixth

forms, and possibly more of that type of instruction could

be put into that course than at present.

3021. In paragraph 16 of your memorandum, you
recommend that, on divorce, a wife’s settlement should be

such as to give her a standard of living equal to that of the
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husband. Would you apply that to separation as well as

divorce?—Yes, I would, but I do not know enough about

the financial arrangements in cases of separation. I would,

however, hope that the same rules would obtain there.

3022. (Dr. Baird) : In regard to custody of children, we

have had it represented to us that it might be less dis-

turbing for the child if access were not granted to the

other parent—the parent who did not have the custody

of the child. For the child, the effect would be just as

though that parent had died. Have your Association con-

sidered that?—I think that it would be a very dangerous

generalisation. Sometimes the hardest thing that the child

has to bear is the separation from the parent who has not

got the custody.

3023. You think that even if it proved rather disturbing,

in general it would be better for the child to see both its

parents?—That is a matter where I hope it would be

possible for the advice of the welfare officer to be used.

3024. And each case decided on its merits?—Yes, I

think it is such an individual matter that you require an

expert to deal with each one.

3025. (Mrs. Brace) : In regard to paragraph 16, where

you deal with the question of savings, you did say earlier

that even if the wife were richer than the husband there

should still be a division of the assets. Have you con-

sidered the position where a wife had gone to work in

order to supplement the income of the family, and out

of her own earnings had been able to set aside a certain

amount, and then the marriage was dissolved? In that

case would you suggest that the wife’s savings, from her

own earnings, should be divided between the parties.

Logically we must say “ Yes ”. But I think honestly, that

it is the other situation that had occurred to us as being

the more frequent.

3026. In paragraph 5 you suggest that steps should be

taken to reduce the number of divorces. Had you con-

sidered whether the grounds of divorce should be

narrowed?—No, I do not think we had considered

whether the present grounds should be narrowed. We had

considered merely that it was inadvisable to extend the

grounds.

3027. You have no observations to offer as to whether

you think the grounds should be narrowed?—No. As a

personal observation, I would say that I would hope that,

if marriage welfare officers are appointed, then the grounds

for divorce could gradually be narrowed. The advice and

help given should prevent many cases coming to the

Divorce Court which at present arrive there.

3028. (Lord Keith)

:

Would you look, please, at para-

graph 2 of your memorandum, which is headed,
*
Maladjustment”? I should like to know exactly what

these figures indicate ;
they seem a little confusing. Do I

understand that out of 283 grammar schools you found

500 cases of maladjustment?—Yes. May I ask Miss

Catnach to answer these questions. She is our authority

on this matter.

3029. Have I put the question right?—{Miss Catnach):

Except that there would be more cases of maladjustment.

The 500 cases were cases severe enough to be referred to

child guidance clinics. We felt they were the only ones

on which we could base any conclusions.

3030 What would be the .average number of pupils in

these 283 schools?—The figures are based on answers to

a questionnaire that was sent out, and while there were

a few schools with as many as 900, that wasnot the aver-

age. Normally the number of pupils would be between

350 and 550.

3031 I have made a calculation on the basis of 500.

Would that be a fair average figure?—I think the average

would be under 500, more like 400.

303? 500 is an easy figure to work on and we will make

a» a^stmpgt to if afcassary. On that basis the Mai

number of pupils in the 283 grammar schools is 141 500.

Thus out of 141,500 pupils, there wereJOO cases severe

enough to go to child guidance climes? Yes.

3033- And that represents roughly 0.35 per cent.?—Yes.

3034 In other words one case in 350. But it is only 63

per cent, offfiat one case in 350 that is due to ffie vanous

causes that you have set out in paragraph 2 of your

memorandum?—Yes.

3035. So that the number of pupils affected by these

causes is a relatively small number in the total number of

pupils at the schools. You would agree with that/—

1

would agree with that, although that is not the way I
. . . . ir t* th.i in nrammar snhnnlR

would agree with that, aunougn rnai is uui *

would put it myself. It is true that in the grammar schools

the problem of maladjustment is small, but the point is

that where we do have maladjustment, by far the largest

cause is home difficulties.

3036. I quite appreciate that. I am merely trying to

find out the extent of the problem so far as your particu-

lar schools are concerned. But the various causes from

which the 63 per cent, of cases of maladjustment arise

range from “subtle tensions and jealousies to clear-cut

difficulties such as broken homes, a second marriage, death

of one or both parents or adoption . We are working

on very small figures, but of 'those various causes I take

it that broken homes would perhaps account for the

greater proportion?—Yes, 1 think that is fair.

3037. But even so, is it the case that so far as your

schools are concerned, the number of pupils affected is a

relatively small proportion?—Yes. Before we leave that,

I ought to say that the number of child guidance clinics

is so inadequate that many children who might be

referred to them never get there, so that these figures have

to be taken with some reserve.

3038. Will you turn to paragraph 16 of your

memorandum? May I put a general question? Has this

matter been very fully thought out?—(Miss Bishop). No.

3039. I did not think that it could have been. Let me

first of all ask this. Married people very often bring

property with them into the marriage. Again, married

•people very often inherit property during marriage. 1

do not know whether you are including these two sources

of property in either head (a) or head (6)? What we wer

really thinking about was the property common to the

two of them, and I do not think I am really competent to

express any opinion in answer to your question.

3040. Am I right in putting it this way, property which

either of them had earned by his own efforts during the

marriage?—Yes.

3041. Now when you come to your recommendation

(M_arrangements to ensure a better property status for

the woman—are you again confining that to the earnings

of each spouse during a marriage?—The kind ofcasewe

were thinking about is where the husband may have had

during the marriage a fairly substantial salary °r limome.

After divorce, the wife is granted a certain allowance.

That frequently results in her living in comparative

poverty" as compared with the husband who continues

to live^on the same standard as they both enjoyed during

marriage. That seems to us unjust.

3042. Am I risbt in expressing your view mWijtoU
the courts in England—I am not concerned tor the»™t
with Scotland—that the courts in England should gve a

much larger proportion of the husband s income in the

Zie of maintenance to his wife?-Yes, that is what It

amounts to.

3043 You realise that the husband very often has con-

siderable calls on his income in the shape of business

liabilities, business development and matters of that kind.

Yes I think- we were considering it very much from

the point of view of the child. In many cases, the cus-

tody^ of the child, especially if a girl, is given to the

mother, and the child, having lived during the marriage in

comparative ease and comfort on the fathers mcome, is

suddenly faced with a situation m which the mother has

to earn in order to supplement what is granted to her

bv the court And even where the mother does go

out to work their standard of living is
.

often so much

below what the child had previously enjoyed that that

sets up a further series of difficulties for the child.

3044 I thought you were looking at this entirely from

the point of view of the wife, but you are now bringing

the children into it?—Throughout our memorandunn our

concern is always with the effects of the broken home

on the child.

3045 I realise that. I thought perhaps that the ques-

tion of property rights was in a separate category and

that here you were really advocating a measure of sex

equality.—Only in so far as we think that on this par-

ticular question, that might benefit the child.
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3046. Does that mean that if the mother did not have

the responsibility of looking after the chddren after

divorce, then this section of your memorandum would not

apply at all?—I should rather not say that, though in

fact that is what you have led me to say.

Then, physical handicaps is the third largest group. A
child who is born with some physical handicap may get

all kinds of complexes which lead to maladjustment.

3047. I really was not trying to lead you to that at

all You yourself introduced the question of the children

into the matter. I did not think that the interests of

the children came into the question until you brought

them in—I think it is fair to say that in preparing the
ULWll •» AT the
memorandum our first concern ’ the interests of the

children. Therefore it is true to say that our recom-

mendation as to equality of property rights was based on

the consideration that it would, in many cases also be

of benefit to the children. On the other hand, I do not

think I would wish it to be said that we would not stand

for equality for the wife, even if there were no children.

3048. (Mr. Flecker)-. Some of the schools represented

in the Association of Head Mistresses are fee-paying

schools?—Yes.

3049 Do you find frequently that, owing to divorce

proceedings, the father shuffles off his responsibility for

the children’s fees, with 'the result that a girl is either

withdrawn before she has finished her normal sch?01

career, or is denied a university career, because the father

does not come up to scratch?—Both those things happen,

unfortunately.

3050. Fairly frequently?—Out of the number of divorce

cases, yes, fairly frequently. I have no statistics to prove

that, but I know that girls are sometimes transferred from

boarding schools to day schools because the father does

not come up to scratch in payment of fees. I have several

such cases in my own school.

3051. You think that that is an unfortunate thing?—
Most unfortunate, because it means a break in the girls

education. It means a whole new adjustment in the

educational sphere, as well as adjustment to the changed

circumstances in the home.

3052. Earlier witnesses expressed the view that when the

mother is given custody of the children the father m
some cases behaves badly towards the children, and tries

to evade any further responsibility for them. Would you

say that probably the explanation is that the father is

disgusted with the whole affair and wants to get away

from it as far as possible?—That may be so, but I

would not feel competent to say.

3053. Several witnesses have suggested to us that when

the question of custody arises, the child should be allowed

some choice as to which parent should have the custody.

Do you think that wise or unwise?—I think, in very many

cases, unwise. I think that it is putting an extra bur-

den on the child and I know of cases where it has given

rise to real suffering. The child has loyalty to both

parents and it is a very hard thing for a child under six-

teen to make that decision.

3054. You would regard it as quite exceptional for a

child to be allowed the choice?—Yes, I should.

3055. It has been suggested also that insufficient use is

made of retired teachers to help in the care of children

of divorced parties, whether as assistants to the probation

service or the children’s service. Do you think that retired

teachers would be suitable for that sort of employment in

certain cases?—Perhaps in certain cases, but I would have

thought that younger people would be better.

3056. You think that by the time one has done one’s

work as a teacher one is pretty well worn out? I think

that very often it is easier for the child if the welfare

officer is someone younger, not necessarly very young,

hut a. little younger than one is when one reaches retiring

age.

3057. Might I ask one question in regard to the figures

you were discussing with Lord Keith? I was a little

surprised that only 62.7 per cent, of the severe malad-

justment cases could be attributed to difficult home rela-

tionships. I should have thought that the figure would

have been nearer 90 per cent. What are the various

causes which account for the remainder?—(Miss

Catnach) : Educational difficulties accounted for the next

biggest percentage. There the child was in the wrong
kind of school, could not manage the work, the work
was too difficult or too easy, or something of that sort.

3058. (Mr. Brown) : I should like to put this question to
j

you. Suppose a child’s parents separated when she was
j

eleven years of age, and remained apart for the next

seven years, and that during that time the child never saw

her father Do you think that if the marriage were then

legally terminated it would cause any extra psychological

disturbance to the child?—{Mm Bishop) : If she did see

the parent?

3059 If she had not seen the father from the age of

eleven 'onwards, do you think it would cause any extra

psychological difficulty if that marriage were then legally

terminated?—No, I do not Probably there might be n-

dividual cases where it would, but I should think generally

that it would not, after that lapse of time.

3060. Do you think that would be the common opinion

among teachers?—I think so.

3061 (Mr. Beloe) : Do you think there would be value

to the children in being able to have another parent—

a

step-parent—in circumstances such as those outlined by

Mr Brown?—Again surely it would depend on what the

child felt about the step-parent. If the child can accept

the step-parent, and in many cases of course children can,

then nothing but good comes of it, but where there is

antagonism then nothing but bad.

3062. When Lord Keith was asking you questions about

the statistics given in your memorandum, it occurred to me,

and I wonder whether you agree, that one does not send a

girl to a child guidance clinic until she is in a pretty bad

way?_I think that our figures on this subject are mislead-

ing because so many of the cases of slight maladjustment

—which may nevertheless be a very .painful thing are

dealt with by tire sohool, partly because of the small num-

ber of child guidance clinics available, and sometimes

because the school feels that it can perhaps better deal

with the difficulties. It knows the child, it knows the

parent and it knows the background. Only a small pro-

portion of the children who suffer actually appear in the

child guidance clinic.

3063 I have not been quite clear from the answers

that you have given whether you wish to distinguish

between the court welfare officers and the marriage welfare

service. You mention one in paragraph 10 and the other

in paragraph 13.—We hoped that there would be, if not a

new then an extended marriage welfare service, which

would include all the work which we think should be dealt

with.

3064 Had you in mind that that would be provided by
or aided by the State?—Certainly aided by, but not con-

trolled by, the State ;
something which would grow out

of such agencies as already exist.

3065. You are not thinking of the court welfare officer

as belonging to this service, or are you?—I am probably

in regions I am not very clear about. I really do not

much mind what name is given. I just want to be sure

(a) that the children have far more care given to them in

divorce cases, and (b) I want far more guidance given to the

parents before they have come to the point of separation,

I know that so often parents come to see the head of a

school to discuss their difficulties, but the head of a school

is not always capable of giving the help the parent needs.

If there were established this service, to which all these

people in difficulties could go in the initial stages, surely

many of the final difficulties might be avoided.

3066. 1 was trying to ascertain whether you thought that

voluntary marriage guidance councils situated in the big

towns, were the most suitable agencies to give such advice,

and whether perhaps you would need, in addition, some-
body attached to the court to carry out enquiries in

relation to the children of a broken marriage. You do
not mean that both functions should be carried out by the

same officer?—No. I think it would probably be neces-

sary to have two separate officers.

3067. From your experience of parents would you think
that the person who is going to advise them in their diffi-

culties--that is, before the marriage is broken—should be
somebody attached to the court, like a probation officer, or
would you think that the agency to give such advice should
be a voluntary society? Or perhaps you think both would
be helpful?—I think preferably someone attached to a
voluntary society.
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3068. Is it your experience that parents would seek

advice more readily from such a person?—Yes, definitely.

3069. In paragraph 6, you discuss the minimum age for

marriage. Have you any statistics which show whether

or not those who married very young made a success of

their marriages or not?—‘I am afraid very often not.

3070. That is from your observation rather than from

statistical evidence?—Yes, I have no statistics at all, but

very definite observation.

3071. Is it your experience that the courts are anxious

to seek the advice of headmistresses and assistant mis-

tresses in regard to which parent should have the custody

of the children and to what the education of the children

should be?—I should say that the schools are far too

iseldom consulted.

3072. You feel that teachers would be willing to come
forward and help the courts even though the result might

be in some cases to offend one or other of the parents?

—1 think so ; I would hope so.

3073. (Mr. Lawrence): Miss Catnadh, I hesitate to

return to the statistical information in paragraph 2 of

your memorandum, but I should toe very grateful if you

would tell me whether I am interpreting it in the way
in which you wish to present it to the Commission. One
starts with the number of' grammar schools under review.

The next step is that out of those schools 500 cases of

maladjustment were severe enough to be referred for

assistance to a clinic. Lord Keith has pointed out that

that is a small proportion of the total number of pupils

at all .those schools. But am I right in thinking that the

really significant point of this .paragraph is this, that

of those 500 cases, however many or however few these

may be in relation to the total number of pupils, no less

than 63 per cent., or more than half, were directly attri-

butable to domestic difficulties between mother and father?

—(,Miss Catnach) : That is the significant fact.

3074.

And of those domestic difficulties the largest cate-

gory of all was the category of the broken home?—Yes.
I think it would be fair to say that the .broken home

accounted for the largest number of those oases.

it is at that point that the real trouble starts. Would

you agree with that?—(Miss Bishop) : Yes, I would.

3079. Not only has he to provide for his first wife,

but he has of course another wife and may have children

by his second marriage, whose educational needs must

also be considered?—Yes.

3080. I would suggest to you that that situation is far

more common than one where the father merely wishes

to shuffle out of his responsibilities .because he is annoyed

with his wife. Do you agree to that?—I think that is

probably true, though I do .think that there are very

definite cases where the father shuffles out of his respon-

sibility even although he has not married again.

3081. Where a family has been separated and there is

a divorce, if the child has not seen one parent, the child

loses little or nothing. But have you found that when the

mother marries again, the girl then finds that she is no

longer .the centre of interest in the home? Her mother’s

attention and interest tend to be focussed on her new

husband and ttiat is frequently resented by the child?—

Very frequently resented.

3082. Of course, it may toe that I have formed that

impression .because that is the type of case which more

frequently comes toefore the court. A judge does not see

the happy relationships where there is no trouble ; he sees

only the cases where difficulties have arisen. But you see

afl kinds, the happy and the unhappy. Would you say

that a high proportion are cases where the child s outlook

is disturbed by .the re-marriage of one of .the parents rather

than toy .the actual break-up of the first home?—Quite a

high proportion. Even where both .the mother and the

step-father try to help the child to adjust herself to the

new relationship, it is hard for the daughter so to adjust

herself. It does create real confiiot and difficulty, and

too often not enough consideration is given to the point

of view of the child.

3083.

(Chairman): Do you think that the trouble to

which you refer is more likely to arise where there is a

second husband and the child’s father is still living rattier

than where the child’s father is dead and the mother then

re-marries?—I do.

3075. (Chairman) : Might I just intervene? I do- not

want Mr. Lawrence to be under a misapprehension but I

think that “death of one or tooth parents” could not

possibly be described as “ difficulties between the parents .

There are a number of categories under the heading of

difficult home relationships Miss Catnach, I think,

a little rashly assented to Mr. Lawrence’s suggestion that

•63 per cent, of the cases of maladjustment were due to

•difficulties between parents.—Could I give some further

indication of the various causes giving rise to these diffi-

culties? The maladjusted children under review were

530 in number. Of .those 530, 125 came from broken

homes.

3076. <Mr. Lawrence)

:

I had not forgotten that some

of the domestic difficulties were caused by the death of

one or both parents, for I had in mind the next sentence

in your memorandum—“ Some of these causes of mal-

adjustment admittedly lie outside human control, as, for

example, the illness or death of parents ”, but those are

in the minority?—Yes.

3077 If what I have pul to you is substantially right,

does it come to this, that in so far as one can cure the

domestic .difficulty between mother and father, then to

that extent one has made a very great inroad upon the

problem of juvenile maladjustment?—Yes, that is so.

3078. (Mr. Justice Pearce) : May I return to the prob-

lem which arises where a father is no longer willing to

continue to pay for the -child’s education at school or

to send her to a university? That situation generally

arises owing to the fact that, on divorce, the father s

income has to .be divided between two homes. There is

not so much money to go round and if he marries again

3084. (Lord Keith)

:

Miss Catnach, I think you were

on ffie verge of giving us some information which I thought

might be very useful to us. I.am keen to get facts as far

as I can. You .began by giving a division of the 530

cases of maladjustment. The first one was 125 broken

homes?

—

(Miss Catnach): Yes.

3085. We did not get the other categories and I think

it would be very helpful if you could let us have the

figures. There were 125 broken homes, and then after

that?—This analysis was not prepared with a view to its

being submitted as pant of our evidence. You will take

that into account. The figures are: " difficult home rela-

tionships”—78 ;
“bad social conditions”—63 ;

educa-

tional difficulties ”—47 ;

“ one or both parents dead —
29 • “ the effects of the war ” (that is, I suppose, the father

being away from the home)—28 ;

“ adopted children or

step-parents ”—48 ;
“ unequal preference shown by the

parents to one child ox another ”—19 ;
“ illness of parents

—14; “ithe fact that tooth parents were working or the

only parent, if only one ”—10 ;

“ that the parents were

too strict”—12; “physical handicaps ”—13. The last

category is rather a hotchpotch. It comprises: “over
-

spoiling”—7; “ heredity ”—7 ;
“serious illness in early

life
”—7 ;

“ illegitimacy ”—7 ;

“ ambitious and over

anxious parents”—7; “abnormal sex development "—3 -,

“ religious pressure or religious differences ”—3 ;
‘ in-

decent assault ”—2 ;

“ refugee child ”—1.

3086. And that adds up to 530?—I hope so. (Lord

Keith)

:

I am very much obliged.

(Chairman): Thank you very much for your very

helpful memorandum and evidence. We are much obliged

to you.

(The witnesses withdrew.)
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PAPER No. 37

MEMORANDUM SUBMITTED BY MR. CLAUD MULLINS

(Note.—

I

n this memorandum I have not dealt in any detail with matters that are likely to be included in the evidence of

the Magistrates’ Association, of which I am a member.)

EXPERIENCE

1. (a) I was a metropolitan magistrate from 1931 to

1947 and during that time I took a special interest in the

social side of court work, particularly in the matrimonial

cases. I calculate that I must have dealt with nearly

5,000 matrimonial cases during my 15| years’ work. I

established a domestic court over two years before they

became compulsory on the passing of the Summary
Proceedings (Domestic Proceedings) Act of 1937. I had

a large share in the movement which led to the passing

of this Act.

(b) I am the author, amongst other books, of Why
Crime? dealing with .the main causes of crime. In this

book I point out the importance of parental affedtion

and stability for children, and the consequences of break-

ing and broken homes.

(c) I was the first Chairman, and am now one of the

Vice Pnesidents, of the London Marriage Guidance Coun-

cil and have taken great interest in its work.

DIVORCE PRIMARILY A SOCIAL PROBLEM

2. The English law of divorce has, in my opinion, erred

mainly because of its assumption 'that divorce is primarily

a legal matter. On that assumption the Matrimonial

Causes Act of 1857, and all succeeding legislation, was

basted. But in my view the conception that divorce is

primarily a legal matter is socially dangerous. It necessi-

tates a concentration on questions of proof of matrimonial

offences, thus ignoring the more essential questions

whether it is really necessary in the interests of the parties

and of their children that application should be made for

separation or divorce
;
also whether reconciliation is pos-

sible. In this legal conception of divorce the children

of a marriage merely become problems that are subsidiary

to that of proving a matrimonial offence. But I regard

the children of a marriage that is breaking or broken as

a central problem needing attention.

3. This Act of 1857, the first Act authorising full divorce

by national courts, was based on this false assumption.

It was also based on a false conception of Biblioal

authority. The then Archbishop of Canterbury (Dr.

Sumner) stated in the House of Lords that “he did

not hesitate to support the main object of the Bill ” and

he and eight bishops, including Dr. Tait (Bishop of

London and later Archbishop of Canterbury), voted for

the Bill. This policy was presumably based on the excep-

tion for “fornication” in St. Matthew, chapter V, verse

32. But modem theological opinion is doubtful whether

this verse is binding on the Christian conscience, or

whether the word translated “ fornication ” necessarily

means adultery.

4. Theological witnesses will help the Royal Commis-
sion on this subject, but even for laymen it is of prime

• importance. For the belief that this Bill carried out the

Christian commands prevented the ecclesiastical authorities

from applying their minds and knowledge to a search for

a policy that would best reflect Christian teaching.

5. The consequences of this factor were (a) that this

Act of 1 857 placed upon the national courts the primary

duty of granting decrees of divorce a vinculo solely

according to the proved conduct of the husband and wife

and (b) that the welfare of the children of the marriage

became only a matter to be dealt with after such decrees

had been granted. The result today is that ordinarily the

judges decide their cases solely according to their view of

the conduct of husbands and wives and that the welfare

of their children is dealt with later, usually by the regis-

trars of the courts.

6. I submit thait this priority of husband and wife over
the welfare of their children is socially wrong and con-

trary to .the spirit of Christian teaching. It is noteworthy
that in the Final Report of the Committee on Procedure
in Matrimonial Causes (the Denning Committee) it was

stated that “the welfare of the children is subordinated

to the interests of their parents ” (para. 30). The solution

proposed by this Committee (paras. 33 and 34), and since

put into force in experimental fashion (of having a pro-

bation officer available to assist the Divorce Court in

family matters) seems to me likely to prove inadequate.

The welfare of children should, I believe, be considered

first before application is made to the courts for legal

remedies.

NEED FOR TWO SEPARATE PROCEDURES IN
DIVORCE

7. For these reasons I submit that the divorce law' of

the future should regard divorce primarily as a family

matter and that the welfare of the children should be

regarded as at least equally important as considerations

about the conduct of husband and wife.

8. I would suggest, therefore, that the law should pro-

vide two separate procedures in divorce cases, one for

cases where the parties have no children under sixteen

and another for cases where either such children exist

or the wife is pregnant at the time of .the hearing.

9. In cases where the parties have no children under

sixteen and the wife is not pregnant, applications for

extending the grounds for divorce should, I submit, receive

sympathetic consideration. In this memorandum I dp
not deal further with these cases.

CONCILIATION IN CASES INVOLVING CHILDREN

10. I strongly advocate the adoption of the principle

that parties having children under the age of sixteen, or

where the wife is pregnant, should by law be offered

conciliation before their divorce cases axe considered by
the courts, and before there can be any application for

legal aid. It may not be wise to order .this compulsorily,

but opportunities should be given and facilities pro-

vided. Where parties refuse to undergo conciliation, a

period of delay might be enforced, subject to urgent cases

being .freed from such delay, as is the case with marriages

that have not lasted .three years. (Section 2 (1) and (2)

of the Matrimonial Causes Act, 1950.)

11. As three out of the four grounds on which magis-

trates can make orders of separation or maintenance can

also be grounds for divorce, I submit that the experience

of magistrates in their domestic courts has some relevance

to 'the problem of conciliation in divorce cases. My ex-

perience before the war of 1939-1945 was that at feast

one third of 'the cases in my domestic court were settled

before the hearing, through .the agency of probation

officers acting as conciliators. This proportion was lower

during and after fee war and I am unable to say whether

it has been raised since 1947, when I retired. As in

many of the cases so settled grounds for divorce existed,

I have reason to believe that a considerable proportion

of cases presented for divorce could be amicably settled

by some form of conciliation process.

12. As I wrote in Why Crimel

:

—
“In conciliation procedure the last question that is

considered is whether the case can be legally proved,

Before that question is considered, fee conciliator seies

first that the party concerned fully understands the

consequences of the proposed step ;
alternative courses

are clearly explained. Without using undue pressure,

the conciliator endeavours to see whether the parties can
be satisfied without having to bring their troubles before

a court of law. With conciliation procedure in exist-

ence, a court knows that the very fact that the hearing

of a case is necessary is an indication that the parties

are determined, or that one side in the dispute is deter-

mined, to force matters to legal decision. . . . But where
there is no conciliation procedure, a court never knows
whether its decision will bring more harm than good
to the party who wins the case.” (p. 74.)
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13. This is the present position. Judges are compelled

by law to grant decrees of divorce without knowing

whether the parties have fully understood the conse-

quences, or whether decrees of divorce must inevitably

inflict harm on the parties or on their children. It is not

surprising that some of them have expressed a strong

distaste for divorce jurisdiction. A registrar of the Pro-

bate, Divorce and Admiralty Division once said to me

:

“ In dealing with questions of alimony and custody after

decrees have been granted, I often get the impression that

only the law is holding the parties apart ”.

14. Many decrees of divorce are granted in cases in

which orders of magistrates’ courts had been granted at

an earlier stage. In such cases the High Court usually

allows the order of .magistrates’ courts about amounts to

be paid and custody of children to remain. Then the

parties frequently apply to magistrates’ courts, after the

granting of decrees of divorce, to modify or cancel the

earlier orders. Dealing with such applications, I was

often struck by the ignorance of the parties about the

effects of divorce. I had before me men who believed

that, when divorced, they had no further obligations to

the children of their marriage and also women who took

it for granted that after divorce the same amounts would

be paid by their husbands, regardless of the latter s re-

marriage and fresh .parental responsibilities. In my opinion

the law should provide that, as part of a conciliation pro-

cedure, the consequences of divorce should be explained

to the parties before they apply to the courts.

by parents, or parents-to-be, are submitted to the High

Court...ourt.

18 1 am gravely concerned about the effects of the Legal

Aid and Advice Act, 1949, which may result in many

cases, which but for this Act would have come under the

conciliation procedure of magistrates’ courts, proceeding

direct to the Divorce Court. As I have inferred, I do

not regard matrimonial disharmony, however grave, as a

suitable matter for lawyers and courts until a conciliation

process has been undergone. Solicitors often discuss

generally the interests of their clients before filing petitions,

but it has to be remembered that solicitors do not

ordinarily receive any social training. They probably

have little knowledge of the lives and conditions of those

on the lower economic scales,

19. I have an open mind whether full divorce ought to

be granted in cases where the income of the parties is

only sufficient for the maintenance of their children and

themselves. That in fact such decrees are at present

granted, regardles of the economic needs of children, seems

to me quite wrong. Repeatedly as a magistrate I had

to divide an income that was adequate for one family

among two, or occasionally more. There was no more

difficult task and whatever decision I made, I knew that

suffering would be caused.

METHODS OF CONCILIATION

15. A conciliation procedure for cases involving children

could be provided in two ways.

(a) Those who come within the financial limits of

magisterial domestic courts could be invited to appear

before these courts. Magistrates in general (but not

stipendiaries when sitting alone) form an excellent tri-

bunal for dealing with matrimonial matters. Ihey

understand the lives of those Who appear before them

and most of them have experience of work in domestic

courts. It would be easy to extend the jurisdiction of

domestic courts to include informal hearings, which

should not be reported in the newspapers. At such

hearings (i) the parties should be encouraged to state

fully their differences, (ii) experienced probation officers

should be in attendance to assist both the court and

' the parties (they should be encouraged to see the parties

privately before the hearings), (iii) the consequences of

divorce and the' merits and drawbacks of orders by

magistrates’ courts should be discussed with ffie partly

and also the possibilities of conciliation and the best

interests of the children. Magistrates C0Jts

^
ave a

^
Se
_

ful power of making interim orders, without making

any decisions about the conduct of the parties, for three

months (Summary Jurisdiction (Separation and Main-

tenance) Act, 1925, S. 6). This power should be avail-

able for this new jurisdiction.

I propose to submit this matter to the Committee

of the Magistrates’ Association that wiil prepare the

evidence of the Association. But I am doubtful whether

agreement will be obtained.
_ j

(b) Those beyond the financial limits of magistrates

courts could be referred to marriage guidance councils.

The Commission will probably re“1^r

e

^f°
C
® Sn

these councils, so it is not necessary for me to explain

their work.
.

,
. .

16 When dealing with cases of desertion, cruelty and

wilful neglect to maintain I used sometimes to be amazed

at the comparative triviality of the grounds upon winch

husband and wife had parted. In domestic co
“f

t*

•rates mav not succeed in obtaining the whole truth about

the causes of matrimonial unhappiness, but probation

officers who usually see both parties privately before the

hSgs co
U
urt, have often

Sle
" on?«hich, it it bad' been sympathetically bandied

at an earlier stage, could
^,

be“
^IfXtheh dhldren

decrees of divorce could have been obtained.

20. (a) In these times of heavy taxation only a very few

are financially able to provide for more than one family.

So, if it were considered wise to withdraw full divorce

from those with young children, such a step could not

reasonably be regarded as class legislation.

(b) It will be said that refusal of full divorce on

economic grounds might result in an increase of cohabita-

tion without marriage. To some extent this may be tnie,

but my court experience was that a considerable proportion

of those who were separated, but not divorced, did not

enter into fresh alliances.

DIVORCE AND DELINQUENCY

21. There can be no doubt that the break-up of families

by divorce or separation is one of the ^am
caus

f
s
.°l

juvenile delinquency and failure. All auffionhes that I

know are agreed about this. As this matter will be dealt

with in the evidence of the Magistrates' Assoc.at.on.Ido

not enlarge open it in this memorandum. But the Mow
ing selection of references may be of use to the

Commission.

One Thousand Juvenile Delinquents by Professor

Sheldon and Eleanor Glueck, pages 73, 79 and 117.

Five Hundred Criminal Careers by the same authors,

page 117.

The Young Delinquent by Professor Cyril Burt, pages

53 and 187.3 anu i o /

.

Delinquents and Criminals, their Making and

Unmaking by Drs. Healy and Bronner, page 122.

New Light on Delinquency by the same authors,

pages 29 and 30.

The Roots of Evil by Sir Edward Cadogan, page 283.

Many other authorities could be quoted.

ENFORCEMENT OF HIGH COURT ORDERS FOR
ALIMONY

lecrees or oiyui« ,
• ...

17 These considerations emphasise the wisdom of intro-

dudng homftam of concUMipn before divorce cases

22 It would be valuable if the law provided that^1
High Court orders for alimony below the rate of £5 per

week (plus 30s. for each child) should come within the

jurisdiction of magistrates’ courts for enforcement and, if

Ssibfe amendment on fresh evidence being shown At

courts in different areas work together. Over and over

again women came to me in court seeking help to enforce

orders for alimony made by the 'High Court, but I was

nowerless To endow magistrates’ courts with jurisdiction

Lffiee cases would be an effective way of providing that

the intentions of the High Court were carried out.

{Dated 11th November, 1951.)

E 2
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PAPER No. 38

SUPPLEMENTAL NOTE SUBMITTED BY MR. CLAUD MULLINS

la support of paragraph 5 of my memorandum I would

like the Royal Commission to have the views expressed

by Sir Frederick Pollock, K.C., shortly before his death.

(Daily Telegraph, 14th November, 1936.)

The latter part of the letter from Sir Frederick was as

foEows :
—

“ For some time I have thought that the cause of

discontent with English jurisdiction in matrimonial

causes lies deeper than controversies over the grounds

for divorce or separation.

When our Divorce Court was created, its method

and procedure were modelled, rather as a matter of

course, on those of our civil courts in matters of ordinary

litigation.

The business of the court is to do justice on the

olaims and defences raised by the parties; it has little

power of initiation or inquiry, very little of intervention.

At most it can find occasion to make suggestions for a

settlement.

Such is the frame of our civil procedure, and quite

a good one for dealing with men’s disputes on matters

of trade and property and their individual and collec-

tive relations as neighbours and fellow-citizens.

The application of that scheme to family relations

and to marriage in particular is, in my humble opinion,

all wrong.

A better analogy may be found in the paternal juris-

diction of the old Court of Chancery over its wards,
exercised to this day by the judges of the Chancery
Division, to the general satisfaction of all concerned.

A court for matrimonial causes should have concilia-

tion for its first object, should have the carriage of the

cause in- its own hands and should be entrusted with

wide discretion. It should have power to grant a final

decree of divorce when, after full enquiry and cohu

sideration, reconciliation proves impracticable, or tb
make a decree nisi with a discretionary term of any-

thing from three to twelve months.

I see no reason why a court equipped with such powers

should not have jurisdiction to- allow divorce by consent,

but only by decree nisi, giving a reasonable time for a

last chance of reconciliation.

The foregoing wholly unorthodox observations are

offered with little expectation of approval from either

lay or learned readers.”

IReceived 2Slh May, 1952.)

EXAMINATION OF WITNESS

(Mr. CLAUD MULLINS; called and examined.)

3087. (Chairman): Mr. Mullins, we have your memo-
randum and also your supplemental note, which sets out

certain views of the late Sir Frederick Pollock. Is there

anything you; wish to say by way of addition or explana-

tion before we question you?

—

(Mr. Mullins): Might I

refer to; a question put to other witnesses this afternoon?

The Association of Head Mistresses was asked whether in

a decision as to custody, the child himself should be con-

sulted. The witnesses’ answer was a firm “ no ”. I

thought it might help the Commission if I said that in

almost every case I did the exact opposite of that. In my
court', when I was dealing with a conflict between parents

about custody, I always consulted the child in private.

My procedure—I made it legal by getting the consent of
the parties, and T never had this withheld, even when there

were barristers or solicitors—was to offer to see the child

in private. That was always agreed to, and I would sit

in my private room with the probation officer and the

clerk—r never sat with the child alone. The clerk would
sit in a quiet corner and take notes, and I would eventually,

after talking about various things, ask the child whether
he* wanted to live with his mother or his father. The
answers I got were extremely helpful. Perhaps I am not
bad with children, but I always got an answer.

3088. There is, I know, a considerable difference of
opinion as to whether it is advisable to consult the child.

It is very interesting to have your experience.—I thought I

ought to say what had been my experience on that matter.

3089. In paragraph 2 of your memorandum, which is

headed, “ Divorce primarily a social problem ”, you trace

the ; development of our present divorce law. At the end
of paragraph 5, you go on to say:

—

“ The result today is that ordinarily the judges decide
their cases solely according to their view of the conduct
of husbands and wives and that the welfare of their

children is dealt with later, usually by the registrars of
the. courts."

I arb not sure that you are accurate in saying that the
welfare of the children is dealt with by the registrars.

H'oWeverj the question I wanted to ask was this. Sir
Frederick Pollock, with- whose views you express your
gehefcaT agreement, suggested that! the- court- should have
jurisdiction to allow a divorce by consent, but only- by
decree n/jz'. thus giving, a. reasonable time for a last chance
of reconciliation, Am I to take it that you support this

proposal?—No. I had to retain the reference to divorce

by consent because it was in Sir Frederick’s letter. It is

totally opposed to my own view. I confine my agree-

ment with Sir Frederick’s letter to the administrative side.

I am totally opposed to divorce by consent.

3090. Will you say why? One or two people have
suggested it.—Because I think that -there the parties are

considering their own happiness, not their duties, and their

duties involve the children. I think that that is the whole
tendency today. We have had a series of Acts of Par-

liament all of which concentrate on the happiness, so

called, of the individual—which is, in the end, the least

important consideration to be taken into account.

3091. Supposing there are no children of the marriage,

do you regard the interests of the community as being

of importance in deciding -the question of grounds of
divorce?—In my memorandum I say quite clearly that I

am not dealing with people who have not got children.

My own view is that it does not really much matter what
happens if the children are grown up, or if there are no
children. I am concentrating in my memorandum on
those with children under sixteen.

3092. But would you regard it as practicable to have two
divorce laws, one applying to the childless, or to people
with only grown-up children, and another applying to those
who have children under sixteen?—I regard it as essential.

3093. You think that there should be separate divorce
laws?—Yes, definitely

;
divorce procedures rather than

divorce laws.

3094. Divorce procedures only?—Yes, what happens
before trial and during trial'.

3095. I follow that, but I wondered if you went further
and suggested that the grounds for divorce should be
different, in the case of childless people, or people with
grown-up children, from those which should be applicable

to couples who have children under sixteen?—I have not
finally made up my mind whether, where there are child-

ren, the present facilities for divorce should be curtailed.

I cannot make up my own mind. In paragraph 19 your
Lordship will see that I have said :

—
“I have an open mind whether full divorce ought to

be granted in cases where the income of the parties

is only sufficient for the maintenance of their children

.

and themselves.”
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That does not exactly answer your question, but it does

inelude cases where there are children as a rule. Where

there are children, there are few people affluent enough to

support two homes. But where there are no children, I

Have an open mind. Also on whether or not there should

be a curtailment of divorce, I have not made up my mind.

3096. It would appear from paragraphs 19 and 20 that

you .think it might be desirable in certain cases to with-

hold divorce from those with children. Would you give

the court power to do that even in a case in which

adultery or cruelty was proved?—My Lord, I have had

much experience of helping to repair marriages where the

worst things have happened. In the old days before the

Legal Aid Act, where applications went through the Law
Society, parties had to come before the court to get their

signatures endorsed for divorce purposes. Everything

was ready for divorce. Even at that stage we have recon-

ciled them under my system, of which I was so proud.

In one case, where a man was actually living with another

woman, we got him and his wife together again. I am
not so appalled at an act of adultery or an act of cruelty

i£ it can be mended and put right, as it can be.

3097. Would you turn to paragraph 18, where you

say:—
“ I am gravely concerned about the effects of the

Legal Aid and Advice Act, 1949, which may result in

many cases, which but for this- Act would have come

under the conciliation procedure of magistrates’ courts,

proceeding direct to the Divorce Court.”

What remedy, or what alteration in the Act, would you

suggest in order to put that right?—My Lord, I must

frankly say .this: I am disappointed that the Magistrates’

Association have not dealt with this adequately. I was

On the committee that drafted their memorandum of

evidence, but the first meeting was held at a time when

I could not get to London. Otherwise I would have

insisted on this matter being adequately dealt with in the

memorandum. I believe that the old system, whereby

the parties first came to the magistrates’ court, had enor-

mous social benefit. I believe that legal aid should only

be granted after the applicants have attended a domestic

sitting of a magistrates’ court.

3098. To give opportunity for reconciliation before the

parties apply for legal aid?—Yes, for examination by

experienced social workers, who receive .training about

marriage nowadays. Wonderful things can happen that

way, but five present tendency is to discard the idea of

reconciliation too readily.

3099. (Mrs. Jones-Roberts) : Mr. Mullins, in the last

paragraph of your memorandum you say :—
“ It would be valuable if the law provided that all

High Court orders for alimony below the rate of £5

per week (plus 30s: for each child) should come within

the jurisdiction of magistrates’ courts for enforcement.”

Why do- you restrict this arrangement to orders of below

£5 a week? It has been represented to us by other wit-

nesses that the magistrates? courts should be empowered

to enforce' all High Court orders that need enforcing.

One know* that women suffer a good deal because of

the- dilatory ways of the High Court in enforcing orders.

What reason did you have for specifying sums below

£5?—Simply and solely that I thought it was wise to

ask for an ounce when I want a pound. I entirely

agree with the principle of wholesale enforcement in

magistrates’ courts- because their legal machinery is

adapted, .to provide a very quick remedy, which no other

court; provides. Frankly, I put in the £5 a week and the

30s. in order not to shock, the Commission wife my greed;

3‘100 So you really would join with those who have

l_Yes, I would; I' put the hipest value on the

magistrates’ courts? procedure for enforcing debts.

3101 (Dr. RoberianV- Mr. Mullitrs, have you- any

views regarding.the value of the comparatively new service

of children’s officers with regard .to conciliation?—No, it.

would not toe right for me to answer that, because Ii

have never done juvenile count work,- although L have

been a visitor to many juvenile courts.

.3102. (,Sheriff Walker) :. In the second paragraph of your

memorandum there is a sentence which reads

:

“ It necessitates a concentration on questions of proof

of matrimonial offences, thus ignoring the more essen-

tial’- questions whether it is really necessary in the

interests- of the panties and1 of their children- that appli-

cation should' toe made for separation ot divorce
;
also

whether reconciliation is possible.”

Are you altogether satisfied with the present law which,,

in general, allows divorce only in respect of a specified

matrimonial offence?—Certainly not. Frankly, I view

it with horror, .that an act of adultery or two or three

acts of adultery can result in a divorce without any social

investigation. I think the present methods are barbarous.

3103; I would like to pu.t to yon another theory.

Suppose one swept away all existing grounds of divorce

and introduced a single ground of divorce, namely, that

if the .parties were not living together, and if the recon-

ciliation machinery available had failed and there was

no prospect of them ever coming together again the

marriage could toe dissolved. Would you agree that in

those circumstances the legal tie might justifiably be dis-

solved?—That is such a revolution that it needs a little

thought!

3104. There seems to me to be a choice between two

things. Either you continue the system, as at present,

of having divorce for specified matrimonial offences, or

else you sweep that away and say instead that if the

substance of the marriage has gone then the legal tie

should be dissolved; but then only. I wondered whether

that appealed to your mind or not?—I could answer in

this way ; that if there could toe adequate social investi-

gation and help, then the aotual grounds for divorce would

seem much less of a problem, because, whatever the

grounds might be, I am quite certain that in a high pro-

portion of the cases under every heading there would be

an amicable settlement by agreement as a result of recon-

ciliation; and thus disaster would toe prevented.

3105; Supposing the reconciliation machinery were

adequate and had been tried without success, you could

say quite definitely, could you not, after a certain time,

that the marriage was dead? And if it were dead for

good and all, then you could dissolve the legal tie7—

I do noit really think I oould accept divorce by consent

3106. (Mr. Yomg)

:

I want to follow up the question

of legal aid. As I understand your evidence it comes to

this, that there should be no divorce at all unless mere

is an attempt, at reconciliation?—For those who have

dependent children.

3107. You limit it ih 'that way?—I would.

3108. Assume that there are no children or, as the

Chairman put it, that there are no children under the age

of sixteen. Would you advocate any change in pro-

cedure there?—I have not had the experience that would

make me an expert on that. I claim to be something

of an expert in handling broken marriages where there

are children, but quite frankly, I do not want to pose

as an expert on cases, where there are no children. That

is at problem that has never particularly interested me,

and. I have- not given it a great amount of thought.

3109 Your view is not so much a criticism of the Legal

Aid
1 Scheme as a plea that there should be no divorce

where there are children—unless the parties have gone

through the conciliation procedure?—That would make

it a compulsory matter. I want to build a system that

is so good that in ninety-nine cases out of a hundred

it will be voluntarily accepted. The Denning Committee

was definitely opposed to compulsory conciliation, and

I am not so bold as to challenge that, especially as the

marriage guidance movement is also against a compulsory

conciliation procedure. Therefore I am convinced that

there must not be, there cannot be, compulsory concilia-

tion, but there can toe a duty on someone to offer con-

ciliation. I have made the suggestion of a year s delay,

where parties refuse to undergo conciliation, but I do

not emphasise that. If, however, it is. someone s duty

to offer conciliation in cases where there are children

under sixteen, then my belief is that it will be accepted

in a. very high percentage of cases.

3-1 i0i But you have got’ to make up your mind as to

whether you are going to compel it or not?'—As I have

just said 1

, I do- not think, you can compel it. All you

can dp if there is a refusal is to defer the case for a

year for further consideration by the parties.
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3111. You want then to build up a conciliation system

which parties may use or not use as they think fit, but

you would not make refusal a bar to their going direct

for divorce if they so wish?—I have suggested that if

they refuse conciliation they should have to wait for a

year before they can lay their case before the oourt.

3112. But you said that they would not be compelled

to go?—They will not be compelled to do so, but the

State has a right to say, “We are going to make you

think twice about this

3113. Suppose you say, “You will either go or wait

a year ”, what is to hinder them from going at once and

then coming back and saying, “We do not want to be

reconciled”?—I hoped I had made that clear jn my

memorandum. They could apply to the court for imme-

diate action, as they can now in the case of marriages

that have not lasted three years. It is a well-established

principle that they can go to the court. Where the law

says they must not, they can go to the court for a special

ruling that a case can be heard. That is the present law

about the restriction on petitions in the first three years

of marriage, and I would adopt the same method It

people have made up their minds that they will not go

for conciliation and they say it is unfair to make them

wait a year, then I would throw the 'burden on the court.

• 3114. What is to guide the court?—The court will have

to go into the gravity of the case and decide whether

the interests of all parties, including the children, wil

suffer by a year’s delay. It is quite a familiar task for

legal tribunals when there is hardship ;
it comes in tne

Rent Act and all sorts of things.

3115.

(Dr. Baird): Mr. Muffin., would you explain

how your conciliation procedure would work? Uouia

Vou tell us what the steps would be in a particular case?

Who would , deal with the parties— 1die probation offic<er

or a marriage counsellor or the magistrate himselt. l

think that I could help you best by telling you of the

actual case I was thinking of earlier when I was asked

about an act of adultery. Under the old system of

legal aid before the. new Act came into force, the parties

had to come to a magistrate or a notary, or somebody

like that, in order to make the document which they

sent to the Law Society, which was an application for

legal aid, into a document for which they could be

punished if there were any lies in it. A woman came

to me at the private part of the court early one morn-

ing. She was carrying a baby. From her application form

I saw that there was another child at home. I asked

the. woman, as I always did in these cases, whether she

had had any advice from anyone; She said no, except

from her husband. I said, “Would you like to see the

lady probation officer? ’*
.

Her eyes gleamed, I do not

know if it was because she was so delighted at the thought

of talking to some sympathetic and understanding person.

I sent her straight off to the probation officer, who found

out the whole story in the course of one or two interviews.

Later .the woman probation officer came to see -me

privately and told me about it and asked my. advice.

I said that the applicant had better see me again. I then

saw the woman in the private part of the court again

and explained to her, as simply as I oould, the difference

between an application for divorce and an application

for- separation on the grounds of adultery. The husband

was actually living with another woman. Without any

attempt by me to press her, she chose the magistrates’

court. As I had handled the case a good deal I put it

in my clients’ list and issued the summons for separation

on 'the grounds of adultery and left it with the probation

officer. The husband turned up. He had had a .nice,

letter from the probation officer—our usual practice—

as well as the summons. Woman No. 2 had not

proved quite the thrill that he .thought she would.

The probation officer, playing him rather like a trout,

made .
it appear very difficult for him to get back to

his wife, but she succeeded after a bit in opening the

gate for him, and the two parties came back together.

We followed
,
them up for years, afterwards and they were

all right. There was a clear act of adultery, several

times over, because the husband and the other woman
had been together for about a week by the time we
butted in. I believe that a tremendous number of cases

could be settled by that kind of method—I will not say
tbp majority, that .is perhaps asking too much of mortals,

but a very high percentage of cases. And I would say

especially among the more simple people, because my
experience lies among them and I do not know much
about society divorces, but I know about the workers

and their problems. I believe that if they could be

handled in that sort of sympathetic way by people who

know what they are doing and are not sentimentalists,

then a tremendous proportion of cases could be settled,

to the advantage of the children.

3116. In the new circumstances of legal aid how do

you suggest. . . .—That woman had a cast-iron case

for divorce and had she gone to legal aid then she and

her husband would have been divorced within six to nine

months and nothing could have stopped them.

3117. Can you help us now by telling us what should

be done?—Put the cases through the magistrates’ court,

that is, those for whom the magistrates’ court is suitable.

I do not think you could ask the society woman to go

to the magistrates’ court, because probation officers have

no experience .of people above the financial limits of the

magistrates’ court. In my time the financial limit was £2,

plus 10s. for a child ; it is now £5, plus 30s. for a child,

Magistrates’ courts work within those limits, and these

cover the vast bulk of the population. Let that machinery

be improved and extended.

3118. (Mrs. Allen): You instanced a case of adultery,

Would cases of persistent cruelty be treated in the same

way?—I am glad you asked that. Persistent cruelty is

a horrible name and at once conjures up horrible things.

But a tremendous lot of cruelty between husband and

wife, I have learned, is due to their ignorance of decent

sexual standards. I always had the services of a num-
ber of doctors in my area, that was in Wandsworth,

and if the parties could be persuaded to go to one of

those doctors I never had a failure, persistent cruelty

or no persistent cruelty—because they knew that by going

they did not bar the door to all hope of reconcilia-

tion. The ones who failed were those who would not

go. But a doctor can explain life to these people, who
are terribly ignorant even now. We talk about an eman-
cipated age, but heaps of the people I had to deal with

were as ignorant as they possibly could be—I have had

men before me who did not know about the woman’s
monthly period. You have no idea of the tragedies

that can happen among these simple people, and the

doctor is often the man to put things right for them.

3119. (Mr. Beloe): I gather that you would not object

to giving a wife a maintenance order if she had children,

but you would be against giving her a divorce or giving the

man a divorce if they had children?—I have not said I

am against that. In my memorandum I have said that

I have an open mind about it.

3120. Are you in favour of giving a maintenance order

or a separation order?—Obviously there must be one or

the other, if the case is proved.

3121. So it is just divorce that you have doubts about
in such cases?—Just divorce. In other words, whether
there should be a right to re-marriage.

3122. Where there were children should it be left in the

discretion of the judge to decide whether it would be in

the interests of the children that a divorce should be
granted?—It is so easy, Sir, to say, “in the discretion of

the judge ”. A judge is a magnificent man in the job for

which he has been trained, but no judge has had any
social training. I hope I am not being disrespectful, my
Lord, but a decision about children requires immense social

experience, and a judge has not got it. He would have to

have a staff of people like probation officers to help him.
The magistrate would, of course, too.

3123. I am assuming he had all that help.—I think on the

whole, yes. I am not absolutely convinced about it, but

I think it would be more attractive to me than the present

system, which I regard as highly dangerous.

3124. (Mr. Flecker): I was interested to hear that in

custody cases you asked the child whether he would prefer

to live with father or mother—it comes to that, does it

not?—Yes, certainly.

3125. Would you say that generally the right thing to do
is to do what the child asks?—By no means, Sir. But I

think that a decision is all the better for knowing what a
child wants, and the first thing of course is to make certain

whether the child is speaking from his own desires or

whether he. is speaking
,
at the dictation of his parent.

1

I
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remember one case when a child of four sat on my knee,

and he made a reply to my question using words which

I did not think seemed natund. I asked him, Whotold

you to say that, Johnny? He said. Mother .
There

are all sorts of problems that arise when you are dea mg

with children in such cases. It is not iiapiy a question

of asking and getting an answer. You have to make sure

that the answer is a genuine one. I certainly would not let

the child decide.

3126.

I suppose that by questioning the child you may

gain a certain amount of background information. But

supposing the child says that he wants to SQ to litre with

father, and you eventually assign the custody to the

mother, that does not make too good a start for the new

relationship, does it?—No, Sir. But one of the reasons

why I wanted to ask the children was that by their reply

I got some indication of how they had been hurt, whether

father had been the force that was hurting them-I do

not mean in the physical sense necessardy—or whether it

was mother. That is very valuable information. Vt

course, I always read out in full the clerks notes, so as to

make sure that the parties could understand what had

happened. I do attach great value to asking the child-

ren, provided it is done by someone who understands

children.

3127. The suggestion put to an earlier witness was that

the children should be allowed to choose which parent they

wished to live with. That is a very different matter from

asking them questions in order to get some ide? _°f thei back-

ground?—It depends on the age of the child, surely. I

was referring to a child of four a moment ago When you

come to a child of fifteen or sixteen I should be largely

guided by the answer he gives.

3128. You would?—Yes, but I would not promise to be

guided.

3129 The child would not naturally choose the parent

who spoilt him or her?—I retired ill 1947—1but I think

that the life of those people is pretty hard and spoil™

could not go very far amongst the people I had to deal

with.

3130. {Lord Keith)-. I want to ask you a question,

arising from paragraph 19, where you say: ....
“ I have an open mind whether full divorce -ought

to be .granted in cases where the income . of the partes

is only sufficient for the maintenance of their children

and themselves.”

“ S common, because men like that are not usually. . . .

3131 When I say, “ common ”, I mean common among

cases of broken homes. I do not mean common among

Efeh“U,^not?^^otiiS^or
there are a large number, put it that way.

3132 A large number. In such cases, of course toe

—Yes.

3133. I am not clear what different

divorce But you could not .grant divert* to 'tot man

Sataffly'-
0 SiSSg

first.

3134. I must have mis-read your pttragtSLb“3lv

children.

3135. Lawful children, and no other children to con-

sider?—No.

3136 (Mr Mace): Mr. Mullins, I was struck by your

olwervation that judges have no .octal exper.euce.-I

was trying to be delicate.

3137 I had let pass the last few words of paragraph 18“a«
appointment as a metropolitan magistrate? Yes.

3138 For how many years, Mr. MuHins?-! was called

in
3

19

3

13, then came the war. I was appointed a magistrate

in 1931.

3139 Would you say that practising at the Bar in

work
P

I only did my share in poor persons cases.

3140. Then you. have obtained your knowledge sitting

on the bench?—Yes.

Sd'hesSTsly persons'

cases, assisted persons’ cases.

tion officer or . • •

3143 Do not let us leave the point. The point is an

allegation that solicitors have no social experience md

thaf judges of 'the High Court have no social experience.

Who
3

have the social experience then, only metropolitan
who nave m

| think j ^ qUite dear in my
taw St succeeded in putting it on

’ To have social experience means haying an inti
paper. _ . i:ves q£ people with incomes

hist i Keis

Pr.£

I mean nothing more than that.

Chairman : Thank you, Mr. Mullins, for helping us.

{The witness withdrew .)

(Adjourned to Wednesday. 181* l<* 1952. “ 10 '30
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PAPER No. 39

MEMORANDUM SUBMITTED BY THE ASSOCIATION OF
CHILDREN’S OFFICERS

Introduction

1. The Association of Children’s Officers has a member-

ship comprising ninety-seven per cent, of all persons

holding the statutory appointment of children’s officer to

local authorities in England and Wales. The Association

appreciates the opportunity to submit this memorandum
because its members see, in their daily work, the acute

unhappiness and waste of human potentialities which occur

when children are deprived of normal home life with both

parents.

2. The Association gives general support to those bodies

whose evidence is directed towards the preservation of

family life, even when this entails considerable hardship

to adult members of the family, and it lays particular em-

phasis on the phrase in the Commission’s terms of reference

about the interests and well-being of the children of a

marriage. We do not attempt to cover the whole field of

the Commission’s inquiry as this is already being done by

specialist bodies, such as the Marriage Guidance Council

whose summary of memoranda we have seen and approved.

We give the strongest possible support to those proposals

of the Marriage Guidance Council which would strengthen

the enforcement of maintenance and affiliation orders and

which would ensure that the tenancy and furnishings of the

matrimonial home should vest in that parent who continues

to look after the children. In addition the Association

makes three simple proposals, designed to secure the wel-

fare of the children of a marriage which is breaking up.

Propositions

Appointment of guardian ad litem

3. Every child whose parents make an application to the

court for divorce, separation or custody should have

appointed for him by the court a guardian ad litem, who

would see that factors relating to the child’s welfare were

fully investigated before any order was made as to his

custody, care or control. This proposal is not new to

English law. Every court which considers an application

to adopt a child has, for the last quarter of a century,

been required to appoint a guardian ad litem, whose duty

it is to make confidential investigations and submit a

report to the court, before a decision is made on the

application. The use of a guardian ad litem is familiar

to the High Court, the county courts and the magistrates

courts, all of whom have jurisdiction in adoption. The

mode of employing guardians ad litem has been worked

out in practice over a long period and there is available

a body of persons with the necessary experience and

training.

16950

Child life protection

4. Every child whose parents make application to the

court should be granted some degree of protection and
supervision by a welfare authority until the court itself

determines the supervision. This, too, is not new. Since

the Infant Life Protection Acts of the 19th century, children

placed with foster-parents for reward have been under

the protection of a welfare authority. The Adoption
(Regulation) Act, 1939, extended this protection to

children placed by third parties for adoption and the

Adoption of Children Act, 1949, placed under protection

all children in respect of whom an application had been

made to the court. This last measure (now consolidated

in the Adoption Act, 1950) applies supervision to all

children for at least three months before the hearing

of the application, and, if the application is not granted,

until the child reaches eighteen. It is not limited to

children living apart from their real parents. It applies,

for example, to an illegitimate child living with his own
mother who now wants to adopt him, either alone or

jointly with the child’s step-father. When there is a home-

breaking application under the divorce laws the child may
need as much protection as he does during a home-making
application under the adoption laws. In many cases, of

course, it will be found that the child is adequately pro-

tected b.y the parent with whom he is living and who
will ultimately be granted sole custody. Similarly the

majority of children placed for adoption are protected by
the goodwill of the adoptive parents (one of whom
is often the real mother). Nevertheless Parliament has

decided that, in order to ascertain and protect the minority

who would otherwise suffer, all must be subject to super-

vision until the court determines the application. The
existing service is carried out by statutorily appointed child

protection visitors, drawing on an experience of sixty years

of this work, who are discreet and tactful and able to

estimate the degree of supervision necessary in each case.

Power for the court to commit the child to care

5. When the court determines the application it should

have power to commit the child to the care of the local

authority or of some other fit person, as is done under

Section 62 of the Children and Young Persons Act,

1933, when a child is in need of care or protection. The
court is often in no doubt that one of the parents is

unfit to have the care of the child and consequently it

has no compunction in awarding the sole custody to the

other. When, however, both parents are found to be

unfit there is, at present, no third alternative, empowering

the court to commit the child to some relative or friend

A
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who is willing to look after him, or to the local authority

which has a statutory service providing for children com-
mitted by the courts. This proposal is a corollary to the

recommendation of the Care of Children Committee (Cmd.
6922) which stated at page 179 :

—
“ Magistrates refusing an adoption order on the ground

that the adoptive home is unsatisfactory should be em-
powered to make an immediate order committing the

child to the local authority.”

The common law equates children with chattels: he who
holds has possession which is good against all except the

real owner or parent. The modern conception of parent-

hood is that we are not owners but trustees of our
children. The couple who so fail in their joint parental

duty that their children become the subject of legal action

thereby imperil their common law rights, and must expect

that the court will act as a court of equity, having
regard solely to the interests of the children. No partner

in a broken marriage can be heard to disclaim all respon-

sibility for the breach: at the very least he or she has
selected for the children, in the person of the spouse, a

mother or father who has proved unsuitable. It is the

duty of each parent, when disharmony arises, to go much
more than halfway to appease the other in order to

preserve the home for the sake of the children. We do
not see the parties in matrimonial actions as “ guilty

”

or “ innocent ”, but as persons who together brought into

the world a life for which they are jointly responsible. If

they fail in this responsibility they are jointly (not neces-

sarily, equally) culpable, and they must expect that the

court may set aside their parental rights if it decides that

the child’s interests are best served thereby.

Evidence

6. We think it unnecessary to adduce evidence to demon-
strate the need for the measures urged in paragraphs 3,

4 and 5. Every member of the Commission who has
served in a judicial capacity must have been confronted
with the difficulty of deciding what is best for the child

on evidence which was presented, not with the primary
intention of safeguarding the child’s welfare, but to secure

a verdict for one or other of the contending parties. It

is an established practice of the courts, in their adoption,
delinquency and child protection jurisdiction, to consider
reports, based on informal investigation by trained social

workers, before reaching a decision. Without such en-

quiries; which are conducted outside the atmosphere of
the courts in the child’s home surroundings, it would
be impossible to comply with Section 44 (1) of the Children
and Young Persons Act, 1933, which says:

—

“ Ijvery court in dealing with a child or young person
who is brought before it, either as being in need of care
or protection or as an olfender or otherwise, shall have
regard to the welfare of the child or young person . .

.”

7. Almost daily the Press publishes stories of the un-
happiness of children whose separated parents are quarrel-
ling over the possession of them. Some are enticed or
abducted to get them from the possession of one party
to another ; others are kept shut off from the community
to prevent such enticement

;
others run away from one

parent to find the other and in so doing fall into physical
or moral danger. For these reasons we urge the applica-
tion to them of the child life protection provisions.

8. If necessary, the Association will produce true case-
histories to support the above assertions.

Method
9. Our proposals could be brought about without the

establishment of any new services or the creation of any
new legal concepts. The Adoption Act, 1950, extends the
duties of child protection visitors appointed by local
authorities under the Public Health Act, 1936, to cover
the protection of children in respect of whom an applica-
tion is pending in the adoption court. Their duties could
be similarly extended to protect the children of parties
applying to the matrimonial courts.

10. The following are the relevant Sections of existing
statutes. It would be a simple matter of draftsmanship
to adapt the Sections to the needs of the children with
whom this Royal Commission is concerned.

I. Provision for appointment of guardian ad litem for

children in respect of whom an application is made
to the court

Adoption Act, 1950

Section 8 (4) requires the court to appoint some person
or body to act as guardian ad litem of the infant with the

duty of safeguarding the interest of the infant before the

court.

Section 8 (5) provides for the appointment of a local

authority as guardian ad litem if the court sees fit. (The
appointment of local authorities is common practice.)

The Adoption of Children Rules (S.R.Os

.

2396, 2397
etc.) are made by virtue of Section 8 (above) and provide,

in the second schedule, for the enquiries to be made and
the reports to be presented by the guardian ad litem.

II. Provision for application of child life protection to

children in respect of whom an application is made to

the court

Adoption Act, 1950

Section 2 (6) provides that no order shall foe made by

the court unless the applicant has, at least three months
before the date of the order, notified the welfare authority

of his intention to apply.

Section 28 (3) provides that Part III of the Act shall

have effect where notice of intention to apply to the court

has been given.

Part III of the Act provides, inter alia :

—

Section 32. That the custodian of the child shall give

seven days’ notice of intention to change his address and
shall inform the welfare authority and the coroner if the

child dies.

Section 33. That where a child is being kept in an
environment which is detrimental or foy a person who is

unfit, a summary court or a justice (acting ex parte, if

necessary) may make an order for the removal of the

child to a place of safety on the application of the welfare
authority. The order can be enforced by a local authority’s

child protection visitor.

Section 34. That it shall be the duty of child protection
visitors to visit and examine the child and the premises
where he is kept, and provides for the grant of warrants
to enter premises and makes it an offence to refuse to

allow a visit or to obstruct a visitor acting in pursuance of

a warrant.

Section 45 (1) defines a child protection visitor as a

person appointed as such by a welfare authority for the

purposes of Section 209 of the Public Health Act, 1936.

IH. Provision for committal of children to the care of fit

persons (including to local authorities)

Children and Young Persons Act, 1933

Section 62 (1) .provides that if a juvenile court is satisfied

that any child .brought before it is in need of care or
protection the court may commit him to the care of a fit

person, whether a relative or not, who is willing to under-
take the care of him.

(There are at present about fourteen thousand orders in

force, committing children and young persons to the care
of local authorities.)

Section 75 (4) provides that while the order is in force
the .person to whose care the child is committed shall have
the same rights and powers as a parent and shall continue
to care for the child, notwithstanding any claim by a
parent or other person.

Section 84 makes general provision as to the care of
children committed to the care of fit persons, which may
be regulated foy rules made by the Secretary of State.

Section 84 (6) provides for .the variation or revocation
of an order by the juvenile court.

Section 87 empowers the court to make an order requir-
ing the parent to contribute to the child’s maintenance
whilst in the care of the fit person.

(Dated January, 1952.)

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 391

18 June, 1952] Mr. E. Ainscow, Miss K. L. Ruddock and Mr. K. Brill

EXAMINATION OF WITNESSES

(Mr. E. AINSCOW, Miss K. L. RUDDOCK and Mr. K. BRILL, representing the Association of Children's Officers;

called and examined.)

3144. (Chairman): We have before us three represen-

tatives of the Association of Children’s Officers, namely,

Mr. E. Ainscow, Children’s Officer, London County Coun-

cil
;
Miss K. L. Ruddock, of Leicester County ;

and Mr.

K. Brill, Honorary Secretary of the Association, from

Devon. I see from the introduction to your memoran-

dum thait:—
“ The Association of Children’s Officers has a mem-

bership comprising ninety-seven per cent, of all persons

holding the statutory appointment of' children’s officer

to local authorities in England and Wales.”

You point out, and this we can well appreciate, that your

members :
—

"... see, in their daily work, the acute unhappiness

and waste of human potentialities which occur when

children are deprived of normal home life with both

parents.”

Before we ask you any questions is there anything you

would like to add to the memorandum by way of addi-

tion or explanation?

—

(Mr. Ainscow): No, my Lord,

except to say that our concern is with the welfare of the

child both in its own home and outside its own home

;

that we are concerned about the position of children in

broken homes ;
that our concern with the child sometimes

begins at a much earlier date than the inception of divorce

proceedings ; and that our general aim is always to keep

a child in its own home, provided that the conditions in

the home are happy and secure.

3145. I see from the opening sentence of paragraph 2

that your Association gives :
—

“
. . . general support to those bodies whose evidence

is directed towards the preservation of family life, even

when this entails considerable hardship to adult mem-

bers of the family, and it lays particular emphasis .on

the phrase in the Commission’s terms of reference about

the interests and well-being of the children of a

marriage.”

Many witnesses have laid great emphasis on the hardship

entailed to adults who, for one reason and another, do

not find their married life happy, but you are thinking

primarily of the children, and the family life as being

of more importance?—Yes, my Lord.

3146. I am going to ask people more familiar with your

worlc than I to take the leading pant in questions to you,

but there are one or two things I would like to ask. At

the end of paragraph 3, where you deal with the appoint-

ment of a guardian ad litem, you say :
‘ There is available

a body of persons with the necessary experience and train-

ing ” I think I know the body to which you refer, but

would you specify it?—The children’s departments nowa-

days have attached to them children’s welfare officers, who

are trained in social work generally ;
but at the same time,

since the children’s service is a fairly new service, there

are within its ranks officers who were employed in a

similar type of work prior to its inception, who have a

very long experience of acting as guardians ad litem. The

particular officers I have in mind were formerly in the

education departments, and came over to the children s

departments in 1948. They have as a body been exercis-

ing the duties of guardian ad litem since 1926, when the

Adoption of Children Act came into operation Officers

of the children’s service have in their work all kinds of

opportunities and experiences which make them fully

aware of the basic duties and qualities which are required

of a guardian ad litem. Indeed, my own department deals

with about 1,200 guardian ad litem duties per annum.

Thus there is quite a substantial body of experience, and,

as time goes on, that will be reinforced by the further

experience which we are gaining generally through the

working of the Children Act, 1948.

3147. I now turn to paragraph 4, where you say:—

“ Every child whose parents make application to the

court should be granted some degree of protection and

supervision by a welfare authority until the court itself

determines the supervision.”

I wonder whether that was possibly stated too widely.

What about a child who is living with an applicant who
is also the mother of the child? Do you think that, even

in that event, before an order is made there should be

some protection and supervision?—I can only say that

there is an analogy in the Adoption Act itself.

1 3148. I see that. But, of course, Ithere is a little

difference, is there not, between a child whose mother

wishes it to be adopted and a child whose mother is

seeking matrimonial relief? In the latter case, would it

be right to subject the mother to supervision?—I would,

if I may, suggest that it is not so much a question of

subjection to supervision as a question of having the

assistance of a sympathetic and trained officer at a time

when she most requires help. Under the Adoption Act,

where application is made to the court for an adoption

order, the procedure of appointing a guardian ad litem

takes place even where a mother is applying for an

adoption order in respect of her own child.

3149. I think that “to subject the mother to super-

vision ’’ was the wrong phrase to use, but you know that

some mothers might resent the appearance on the scene

of some officer to exercise supervision?—I am assuming,

my Lord, that the officer chosen for this delicate and

difficult task would have a considerable degree of tact.

I think that all of us in this work have encountered

occasions when a person alt the first blush has wondered

at, and possibly even resented, the entry of an officer.

But that state of affairs can be, and is, very quickly

changed' by the exercise of a little tact, particularly when

the person to whom the approach is made is brought to

realise (that the officer’s only motive is to help this mother

and child.

3150. I quite appreciate your answer, which has dealt

very clearly with the point that I was putting to you.

For my part, I wish to raise only one further point. In

paragraph 8, you very kindly offer to produce true case-

histories to support your assertions. I am sure that the

Commission would like to see some of these case-

histories. Perhaps you could supply them in writing.

They would, if you so desire, be regarded as confidential.

—I take it, my Lord, that they could be submitted in

such a form that the identity of the child would not be

disclosed. I am sure we should be very happy to supply

those in writing as early as possible. (Chairman) : Thank

you very much.

3151. (Dr. Roberton): Would you confirm that your

Association has available already a body of persons with

special experience, who might be used more fully by the

courts?—Yes, we have.

3152 Can you inform me as to a minor matter of

administration? Are the child life protection visitors

now almost entirely under the control of the childrens

officers or do some local authorities still use a permissive

power to link them up with the health and welfare depart-

ment?—The responsibility rests with the children s com-

mittee. I think that as a rule .the job is done by ad hoc

officers of the children’s department. In some authorities,

indeed in my own authority, health visitors are at present

acting as agents for the children’s committee, particularly

in regard to the very young child, where questions of

physical health and well-being crop up—the child say,

under two< years of age. The 'health visitor does that in

our case—I do not know whether that is done generally.

But my department feels that the health visitor, who would

probably already be visiting the home where there is a

very young child, can very well perform the duties of a

child life protection visitor.

3153. And that avoids a certain amount of duplication?

—Yes.

3154. Do the health visitors Teport direct to the

children’s officer or do they report through the medical

officer of health?—They work under the direction of the

medical officer of health, but they report to the children s

officer.

A2
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3155. I think that the Scottish Children’s Officers’

Association is linked with your organisation. Have you

reason to believe that in Scotland, the Sheriff Courts em-

ploy the services of children’s officers more frequently

than the corresponding courts in England?—I have no

knowledge of that.

3156. In most children’s departments there are after-

care officers?—Yes.

3157. Do you feel that their work might be extended,

that fuller power might be given to your staff to follow

up boys and girls from broken homes after they go into

employment?—If our suggestion were to have fruit, then

it would be possible to continue this supervision, as in-

deed is the case at present in child life protection cases.

At present a child, supervised under the child life pro-

tection provisions, who has attained school leaving age,

may continue under supervision until he reaches the age

of eighteen, provided that at school leaving age he is

still in the care of a foster-mother.

3158. And in that supervision you deal almost entirely

with the home and not with the place of employment?
Have you any rule about that?—We consider it our duty

to follow the child into the home, and as far as may be

necessary in order to get the child settled. And in cases

where there is any difficulty with the employer, it is

quite common for our officers to go into the place of

employment. Indeed, if I may be permitted to quote the

practice in my own department, we have a system where-
by a child who is placed as an apprentice in a particular

trade, not only receives the guidance of the after-care

officer, but a member of the engineering staff of the

council goes about once a year and checks up on the

boy’s progress in his trade. This is -rather valuable, as it

ensures that the boy’s technical education and technical

skills are watched over at the same time as his general

social welfare, Our engineering department’s representa-

tive and my own department’s after-care officer work very
closely together.

3159. That sounds admirable. You have encountered
no difficulties in that scheme?—No.

3160. It has been suggested to us that the services of

children’s officers might be used more fully with regard
to young persons placed in custody other than with one
or other parent. Have you any experience of that so

far?—We have a very wide experience. Local authority
officers have since 1933 acted as a “ fit person ” in regard
to a child removed from its own home under a court
order. In such cases, the children’s officer is virtually the
parent of the child for so long as that child remains in the
care of the local authority, which might be until he
attains the age of eighteen.

3161. And do you feel that that power might be ex-

tended by statute?—We think that it might be appropriate
that a child whose parents were divorced, for example,
could have this same sort of paternal care and interest, if

he were committed to the care of a “ fit person ”, and that

might well be the local authority.

3162. You have indicated in your memorandum that

you are often the people who get the first indication
of serious difficulties in a home from your contact with
the children?—Yes, we are, unfortunately. We do encoun-
ter these cases sometimes before they reach the stage of
a divorce. In fact, we feel that very often the conflict

has been registered in the child’s mind, and he fears the
impending breakdown, sometimes even before the parents
themselves realise what is about to happen. Children are
very sensitive, and that is all the more reason for them
to be safeguarded, rather than to be allowed to live in a
perpetual state of tension, which they are acutely aware
of, and only they can see the clash coming. It is that
class of child that we would like to protect, as well as
the child in respect of -whom an application has been made
by the parent in the courts.

3163. Do you have complete co-operation throughout
the country with probation officers? There is no diffi-

culty there?—Yes, as far as I know, we co-operate very
well indeed. We seek every method by which we can
work in harmony with the probation officers and they
with us. Here in London we -have particularly happy rela-

tionships. If there is a point on which we think consulta-
tion between us is necessary then we arrange a meeting

—

we discuss the matter and sometimes we go to the Home
Office and ask them to help us out. There is every degree

of co-operation. Sometimes, of course, you get local diffi-

culties but under any system that happens. Generally

speaking, however, there is the widest possible

co-operation.

3164. (Mr. Young) : Mr. Ainscow, I was interested in

your reply to Dr. Roberton that you would like -to have

custody cases placed in your care. Under the Children

and Young Persons Act, 1933, as I understand it, you do

not get a child committed to your care unless it is in need

of care or protection. Under the Guardianship of Infants

Act, 1925, which I take it applies in England, I think that

the court is required to treat the interests of the child as

the paramount consideration. Have you ever heard it

argued in England that, under the Act of 1933, if the

conditions which brought about the committal order are

removed, then the court must recall the order irrespective

of the interests of the child?—I think that the procedure

is this, that a child is brought before the court as being

in need of care or protection. The court goes into the

case, and if it is satisfied that the case is established, then

it is in its jurisdiction to prescribe a method of treatment.

One of the possible methods is to commit the child to the

care of a local authority. If, in course of time, there is

reason to believe that the home has improved, then it is

competent for either side, the local authority or the parent,

to make an application to the court for the revocation of

the order. Then the case is re-heard and the magistrates

decide as to whether it is now fit and proper that the

child should be restored to his own home. Quite fre-

quently, applications for revocation are made -by parents,

and it sometimes happens that those applications are

refused. It sometimes happens, too, that an application

is made by -the local authority. I can well remember
a case, where a child had been committed to the care of

the local authority, and I myself bad taken the case. The
child had been -found in what was tantamount to a house

of bad reputation. We kept in touch with the mother

—

she was quite a nice little girl, and on the face of it a
respectable woman—'but for some reason or other, had
got into an unfortunate way of life. About eighteen

months later she came to me and said, “ Mr. Ainscow,
I am going to get married. I want to ask you whether

if I get married and settle down again I can have my
child back”. I said, “That entirely depends on how
things are with you and your husband ”. I went into, the

case very carefully and made the most careful enquiries

about the prospective husband. In due course they were

married, and on that occasion the local authority went
to the court and I helped the mother to take out a sum-
mons against us. The magistrate, having reviewed the oasc,

decided that the child should be returned to the mother,

whose home had been rehabilitated. That happened some
years ago, but, so far as I know, the arrangement has

proved quite satisfactory.

3165. That was a case where you were quite satisfied

that it was in the interests of the child -that it should go

back. But what I am putting to you is this:. Have you
ever heard it argued that if the conditions which necessi-

tated the original order have been removed, then the order

must be revoked irrespective of the interests of the child?

—The magistrate would decide the case at the time, and
I have not heard it argued that the order must be revoked.

3166. In Scotland that has been argued, and I am in-

terested to know what your experience has been in

England?—Our experience generally is that magistrates

are exceedingly careful of the well-being of the child, and
in -the event of an attempt to revoke an order, they must
be entirely satisfied that -revocation is in the interests of

the child before agreeing to such a course.

3167. Just take the case that you have put to me with

slightly different facts. Assume that the child, instead of

only being away eighteen months, had been away for eight

years with foster-parents, and had settled down in its new
home, and had forgotten all about its mother. Assume
also that the parent has completely recovered in the in-

terval—she is no longer a woman of ill fame, she is a

perfectly good mother. In that case, which are the

interests which you would allow to predominate in con-
sidering the revocation of -the order, those of the parent

or those of the child?—I should consider the child

entirely.

3168. The Act does not specifically say so, does it?—
No.
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3169. (Mrs. Allen): Would you think that probation
officers could exercise care of children equally as well as

children’s officers? I am thinking of what you said earlier.

You said that, in some cases, when you were entrusted with

the care of a child, you visited the factory where he was
employed in order to find out if things were satisfactory.

Do you think that probation officers could equally well

visit the factories in similar circumstances where children

were under their control?—I would suggest that it is

competent for any well-meaning person who has the right

of entry to a place of employment to make enquiries. But

if the care of the children is from the outset in the hands

of the children’s department, then it would be the right

thing for an officer of that department to continue to

maintain contact, because in the child’s interests it is as

well to keep a measure of continuity of supervision. As
regards the possibility of the probation officer visiting, I

would assume that if that were the case, under the present

system the boy would normally be on probation. Some
of us have felt that if you can remove from a boy’s mind
any idea that he is still a marked man in the eyes of the

court, then it is as well to do so. We think that the child

having once been through the courts—and presumably

that is where contact with the probation officer wopld
begin—then he ought at least to have the opportunity of

making a fresh start right away from the machinery of

the court and all that it implies. In some neighbourhoods,

if the probation officer was seen calling at a home, some
slight suspicion might arise, whereas in the case of certain

other officers, including children’s officers, that would not

be the case.

3170. (Dr. Baird): You suggest that when a custody

application comes before the court, first of all, a guardian

ad litem should be appointed, and, in addition, you think

that there should be a report on the family from an
independent social worker?—Yes.

3171. Other bodies have suggested that the probation

officer should be available to act as a conciliator before

the petition is heard. Then, you suggest supervision later

by child life protection officers after the order is made.

I am rather concerned to know how in practice this is

going to work out. Are we going to have an army of

different kinds of social workers going in and out of the

homes of people who may never have had any previous

contact with local authority officers?—I should sincerely

hope that that would not happen. As to the possibility

of employing the services of the child life protection

officer, and the question of appointing a guardian ad

litem, and possibly the committal to the care of the local

authority, we consider that all those duties should in fact

be carried out by the one person, a child welfare officer,

who, in a properly conducted child care department, would

tend to specialise in this sort of work, and would be work-

ing day in and day out on difficult matrimonial cases.

You may have heard of the recent appointment of co-

ordinating officers. That is an attempt to avoid the impasse

that you foresee and so rightly dread of an army of

officers visiting one home. That is an attempt to get

all the various services concentrated upon a particular

social problem. In that event it is highly likely that a

case of this sort—where there are matrimonial difficulties

—will have been picked up before the divorce proceedings

come along. In that case, the person whom we con-

template as doing this job may already have been at work

on the family, and could thus act as the guardian ad

litem, could act as the child life protection visitor, and

could act on behalf of the local authority if ever the child

were committed to its care. In the children’s department,

our slogan as far as possible—though it does sometimes

fail—is “one child, one officer”.

3172. But you do suggest in your memorandum that

one officer should carry through all these duties in each

case. The vast proportion of these children would not

have had any previous contact with the children’s officer?

—In that event we can assume that the case has been

totally unknown to any child care workers. Again, if the

first contact arises at the stage of divorce proceedings,

then it would still be possible for one officer from the

local authority to work on the case, on the basis that he

was particularly fitted to supervise the welfare of the

child.

3173. Would there be any difficulty in a children’s officer

giving a report to the court? We have had it suggested

to us that the children’s officer is responsible to the local

authority, and might thus be in possession of confidential
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information which he or she could not be required to give

ito the court.—I can only refer to Seotion 35 of the

Children and Young Persons Act, 1933, which lays a

duty on the local authority to make available to the

court information as to school record, health, character and
home surroundings of a child brought before a juvenile

court. And that phrase, “home surroundings” covers a

great deal. Such a report can also be made by the proba-

tion officer. But it is the case that a statutory duty is

laid on the local authority to make such information

available to a juvenile court in respect of any child who
appears before it. Thus, only a very slight further require-

ment need be made in order to make it compulsory for

information of this kind about a child in a custody case

ito be made available to the court, not just as a. matter

of interest to the court, but as a statutory requirement.

3174. It would require an extension of power?—Very
slight, I should say.

3175. Do you think .then that the children’s officer

should act as the reconciliation officer also?—We are

concerned with the welfare of the child. We do not pretend

—and we are not, indeed, particularly interested in the

question of patching up a matrimonial squabble, but if in

the course of our work, either before or after an applica-

tion has been made to the court, we had opportunities of

conciliating a married couple who were in danger of

going on the rocks, naturally we should do so with the

object of helping the child. We do not want to invade

any territory other than our own, which is the welfare of

the child.

3176. But, of course, we have heard that probation

officers are at present acting as conciliation officers. You
/would agree that for the sake of the children early

conciliation attempts are of very great importance?

—

Entirely.

3177. In order to reduce the number of officers dealing

with the family, do you think that children’s officers could

be equipped to carry out reconciliation also?—I see

nothing to prevent it. But I am definitely not laying

claim to wanting to do conciliation work, except on

the general principle that in our work already—in the

case of my own local authority, at any rate—we have

conceived the possibility of using all its resources to deal

with such problems, for example, by using health visitors

to supervise very young children. As a result of all-round

co-operation you could devise a means whereby you

would avoid having a host of officers visiting a particular

home.
3178. (Mr. Beloe)

:

The point is, is it not, that the proba-

tion officer works under the authority of the court, whereas

the children’s officer, the health visitor, and so on, work
under the authority of the county council or the county

borough council?—That is right.

3179. And that is where the difficulty in co-ordination

comes, does it not?—Given goodwill on both sides, Sir,

even differences of that kind have been overcome. Provided

that the people concerned are really interested in the

welfare of the child, they will find a means of working

together. It does happen with other departments, as we
all know. It happens between the children’s department

and the education department. Here you get two different

services who on occasion combine for the welfare of a

particular child. And there is co-operation in the day-to-

day work of the probation officers and the children’s

officers. But there is this distinct difference between the

two services, that the probation officers are the officers

of the court, and the children’s officers are the officers

of the elected local government authority.

3180. If the children’s officers were clothed with the

duty of reconciliation, that would be an entirely new duty

for a local authority?—For the children’s officers as such.

3181. Do you think that officers primarily concerned

with the children in divorce cases might possibly not see

everything .that was required in regard to recqpciliation?

There is also this point, that some people might prefer to

go to a voluntary organisation for reconciliation rather

than to a public officer?—I do not think that there is a

great deal in the point that a person would prefer to go to

a voluntary organisation rather than to a public authority.

It all depends, in my view, on the way in which the

public authority does its job. Some .people have got the

impression that public authorities are a soulless kind of

people. I can assure them that our children’s departments

arc not, that we are all imbued with one idea. It so
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.happens that we have to submit to certain rules and regula-

tions, but we seriously believe in the value of child care.

If anyone comes to us, or for that matter goes to a

voluntary agency, sooner or later the question of the

welfare of the child arises. What we have felt is that in

the past there has been a tendency to regard the child

as more or less a side-line to a matrimonial dispute—as a

by-product of the problem which is thrown up. There

has been a tendency to look at .the matter solely in rela-

tion to the matrimonial application before the court. We
are much more fundamentally concerned with the child,

both before and at the time of the application.

3182. I fully .recognise that. I was wondering whether

possibly a slightly lesser role than you had contemplated

might be found for children’s officers. Assume that the

court, whether it be a magistrates’ court or the Divorce

Court, should have particulars of the children in every

case of separation or divorce, and that the court should

be free to call both the children’s officer and the school-

master or schoolmistress to give their views about what
was best for the children?—We could not quarrel with

that at all. We are available to help in any particular

case. We do not consider that our opinion is the only

opinion, that our help and advice are the only help and

advice that can be brought to bear. We stand for all

possible sources of help. For example, on the relation-

ship between statutory and voluntary services, we are all

of us engaged in an increasing degree of co-operation

with the voluntary associations. We believe that a con-

certed effort is needed, and that it can and must result

in help for the child, irrespective of from where it comes.

3183. Would it be possible for you to give us some idea

of the sources from which children come into the care

of local authorities? By that I mean how many cases

are the result of divorce and separation, or cases in which
one parent has deserted the home, or how many are

orphans, and so on?—I can only say, Sir, that the question

of statistics is one on which we are not very good. Our
interest is in the individual child as a human being rather

than as a mere number for statistical purposes. But we
do have figures for the three months ending 29th March,
1952. In that period we had 375 applications for children

to be received into care . . .

3184. That is in London?—That is in London—375

children under 2 years of age, of whom 21 were the

children of married parents who were separated. That
is, about 6 per cent, of the applications were from married

people who were separated. In respect of children aged
2 to 5, we had 447 applications, 32 of which came from
the same source. We had from age 5 to 11—362, and
39 of those, roughly 10 per cent., came from the same
source. Between the ages of 11 and 17 we had 87, and
of those 9 resulted from marriage breakdowns.

3185. Would it be possible to say, very roughly, where
the others came from?—-The others come from all sorts

of family crises. We get abandoned children, deserted

'children, etc. We get the short-term cases, such as those
of children whose mothers have gone into hospital, maybe
to have a baby. Today we are finding a preponderance
of short-term rather than the long-term cases.

3186. The children’s committee is also charged with the

duty of providing information to the juvenile courts when
a child is brought before it?—Yes.

3187. Have you any statistics there about the incidence
of broken homes?—I can only say, Sir, that some time
ago l was asked to give certain statistics regarding children

of divorced parents who had been before the London
juvenile courts. At that time we found that of such
children who were coming before the court, about 2 per
cent, were from divorced parents. In the case of boys,
about 8.6 per cent., and in the case of girls, about 13.6 per
cent., were from separated parents. But when we came
to look at the cases of boys who were constantly coming
back to tlje courts, we found that the percentage of
divorced parents was 2 per cent, as before, but that the
percentage of separated parents was 12.2 per cent. In
other words, it was noted that whereas the

.
incidence of

“ separation ” cases was 8.6 per cent, in the case of first

offenders, the figure rose to 12.2 per cent, in the case
of repeated offenders.

3188. (Chairman): With regard to the figures you gave
for applications for children to be received into care,
you were not dealing with the result of the applications, is

that right?—No, my Lord. These were what we call

approved .applications, that is, applications such that had

we had sufficient accommodation available, all those

children would have been received into care. In point

of fact not all of them were received into care.

3189. They would all have gone to foster-parents if you

had had the foster-parents available?—Not necessarily.

The way of dealing with -the children, as laid down by

the Children Act, is to deal with the child according to

his best interests, and in order to decide which method of

treatment is to be adopted, in the case of a long-term

case, the child is taken to a reception home. The re-

ception home is specially equipped to decide whether a

child should be boarded-out or, alternatively, should

receive institutional care.

3190. (Mr. Beloe): It would not, I suppose, be possible

to say that the fact that the child came from a broken

home was the reason that he came before the count.

There may have been other contributing factors?—Sir, I

would hesitate to be dogmatic in any way concerning

juvenile delinquency. But such research as has been made
appears to support the view that there is a high incidence

of juvenile delinquency from broken homes.

3191. Would the same figures probably be obtainable

throughout the country? Do you think that other authori-

ties have had such a check as London recently?—I think

that there has been a check in two or three cases, but I

do not think there has been a nation-wide check. The
figures that I have given are taken from the Report of the

London Committee on Juvenile Delinquency, of which, I

think, a copy could be made available to the Commission.

3192. Through your Association it might be possible

to find out whether other authorities have similar figures?

—Yes, I am sure we could make enquiries from our

colleagues and find ouit what information there is available.

3193. It has been suggested to us, Mr. Ainscow, tihat

difficulty occurs at the age of sixteen, when the parent who
is responsible for the maintenance of the child cannot

any longer be required to maintain him, if that child

wants and ought to go on with ieducation. Have you
come across such cases?—No, Sir, because in our case the

children we are dealing with are already in care at that

age. If they are in care—and I think this is one of the

advantages that would come from one of our suggestions

—

if the children of divorced parties, or indeed of any
parents, are committed to the care of the local authority,

it is possible for the authority and is indeed its duty

to see that the child is seen through life until he becomes
self-supporting.

3194. Suppose that a child is given into the custody of

a mother, who dies. I understand that the father then

gets the custody. Have you ever been called in any such
case to take a child before the court as being in need of

care or protection?—Not on those grounds. I do not

know if my colleagues have. (Miss Ruddock): I have
recently had a case where the mother died and shortly

before her death we were called in in the interests of the

three children. She had custody and the father had
married somebody else. After her death the father
stepped in and simply collected up the children and made
his own arrangements. W© were extremely worried.

They moved out of the county and we took the liberty

of writing to the children’s department of the county where
they had gone to, asking them to keep a friendly eye
on them and do what they could. But it did worry us

very much, because under the present law there was
nothing we could do until something really went wrong.

3195. That was what I wanted to ascertain. There is

a very great difference, is there not, between a court
awarding custody of a child to somebody, and a court

saying, “This child is in such a bad condition that he
has got to be committed to .the care of a local authority ”?

—The divorce had been on grounds of cruelty, whioh
worried us even more, but there was nothing we could do
until something happened.

3196. It has been suggested to us, rather on the lines of

the fifth paragraph of your memorandum, that spouses
who become parents must accept greater responsibility and
not think so readily about divorce as those spouses who
are not parents. Would you feel that any good would
come from an alteration of the law .to the effect that

where there were children of a marriage, the judge must
decide in the light of the welfare of the children whether
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there should be a divorce?—(Mr. Ainscow) : I think. Sir,

in answer to that, that if the judge were required .to con-

sider the welfare of the children he would have the prob-

lem before him of deciding whether the welfare of the

children would be served by either granting a divorce or

not granting a divorce. And that, I think, depends on

the circumstances in the individual case. We feel in our

work, having observed the unfortunate results in certain

children of divorced parties, that in some cases it might

be better, always providing that the parents are going to

be stable and secure, and that the child is going to live

in a stable environment, for the divorce not to take place.

On the other hand, there are cases that we have come

across where it was obvious that if that child were com-

pelled to remain in that particular household, where there

was no hope of the parents reforming the home, no

promise of a home, then it would be far better that

divorce should go on, and that the ohild should be com-

pletely cut adrift from such a home.

3197. There is one rather different question I want to

ask you. Can you envisage cases from your knowledge

in which a divorce would be for the benefit of the children

because they were children of an illegal union, that is,

the parent who is already tied by marriage to someone

else should obtain a divorce from that someone else?

—

Again, if it is a question of the welfare of the child, then

the ethics of the situation, as between the parents, is not

so frightfully important. It is a sad thing to have to say

so in these days, but we do know of cases where children

are living happily with parents who have formed an illicit

union. In such .a case, if the question of the child’s wel-

fare is to be considered, then it is surely better that the

child shall be happy rather than that the child shall be

living in a false state entered into merely because of,

shall we say, national feelings of .propriety.

3198. You would, I imagine, stipulate in the first place

that the parents should be good parents and should be

bringing the child up properly?—Precisely. I can imagine

parents—in fact I have known of parents—who have

formed an illicit union, and yet have made it their busi-

ness to see that the child has had—apart from the imme-

diate disability of living with parents of that sort—every

opportunity of being brought up in a proper Christian

way. It is a sad reflection on society, but there it is.

3199. I do not know if it is fair to ask you this, but

no doubt you will tell me if you do not want to answer

it. A number of people have suggested that the age of

consent should be raised to seventeen. Do you in your

work see a very large number of failures of marriages

which were contracted before the age of seventeen?—

I

have no information about that.

3200. (Sir Russell Brain) : In the light of your experi-

ence, do you think that if divorce were made considerably

easier it would in general be in the interests of children?

-,1 do not think so. I think that anything that reminds

parents of their moral obligations to their children—and

surely that means the antithesis of divorce—if everybody

with children were really convinced of their duties to their

children, then there would be fewer divorces, because,

for the sake of the children, the parents would see to it

that the marriage did not get on to wrong tracks. So

I would suggest that it would be serious to loosen up the

grounds of divorce—on the view that the moral stability

of parenthood is something that really matters and that

it must not be broken lightly.

3201. It has been argued that if divorce were easier

it would enable certain people, who now cannot do so,

to get married and set up a home. I wondered whether

that was an inference which one was entitled to draw

from the figures on the difference between children of

divorced parents and separated parents, which you gave

in answer to a question put by Mr. Beloe? No.

3202. You do not agree with that?—No.

3203. You emphasise the importance of reconciliation

between parents, though I appreciate that reconciliation

is not in itself .within your province. Have you found,

from experience, that by putting the claims of the children

to .parents who are having difficulty in their married life,

they are often influenced by these considerations?—-I can

only say that in my personal experience I had some

knowledge of a broken marriage, and the break persisted

for some time. In the end, I think, the marriage was
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really held together because the people concerned realised

that they were wrecking the career of their own child,

whom they had gone to some pains to put on a very

satisfactory way of education. I think that they were

brought back ultimately by reason of the claims of that

youngster to a settled background. You cannot on the

one hand produce the material conditions for a child’s

education, and then throw them away by breaking up his

home.

3204. (Mr. Brown)

:

Mr. Ainscow, in your introductory

remarks you said .that a large part of your work was con-

cerned with children before the divorce takes place.—

I

may not have made that quite clear. I intended to say that

we have knowledge of many cases where unhappiness is

arising before ever there is a question of divorce. It is

true that in many cases divorce never comes. But we do

have cases of broken homes to deal with, and it is the

broken home, that we are really interested in, in putting

that right.

3205. I take it that much damage may have been done to

the child of a bad home before the divorce takes place?—

Unfortunately, Sir, yes.

3206. You said that the child realises the home is going

to break?—Yes.

3207. Would you say that that raises greater conflicts in

the child than the fact of divorce?—Yes, I should think

that it is more important to the child to live with happy

parents, no matter what their labels are, than to live with

unhappy parents.

3208. And vice versa, that the child takes more harm

out of a bad home than out of the mere fact of divorce?

—Yes.

3209. (Mr. Flecker) : Continuing from what Mr. Brown

has just said, you would not agree, then, that “a bad

home”, unless a superlative is used for the word “bad”,

is better than a half home, no home, or the home with

only one .parent? A lot of people have taken that view.—

I think that we have to define what “ a bad home ” really

means. We do not mean a place that is squalid ;
we do

not mean a place that is deficient in furniture or amenities

of any kind. We regard “ a bad home ” as a home where

the fundamental conditions of happiness for the child, a

sense of security, a sense that he belongs, are absent. That

is what we look upon as “a bad home”.

3210. When the parents are quarrelling fairly consis-

tently—we will not say going to the extent of using violence

—but where they are pretty rude to each other and the

child can sense constant bickering, quarrelling and nag-

ging, would you rather that the child carried on in a home

like that, or that those parents separated for the child’s

sake?—I should really want to know the home, to live in

it myself. Those of us who have families of our own

will realise the nature of the problem—I have got three

children of my own, and bickerings have occasionally

occurred with those three children and in the family circle

—but these do not mean a thing. When we talk of “ a bad

home ”, we mean a home where there is an essentially evil

outlook as between the one .partner and the other, where

there is no hope of reconciliation in anything like the

true sense of the word. The fact that a man is unmannerly

and rude, .particularly over the breakfast table, and the

child happens to have breakfast at the same time, does

not matter twopence. What does matter is if that man is

persistently trying to score off the wife through the child,

or the other way round. I think you know what I mean?

3211. Yes. You have helped us very much by describ-

ing it in that way. Of course, in the end it is impossible

to have definitions of that sort of thing. One has got

to feel that a thing has arrived at a certain .pass, when

it is no longer suitable for the child to be there. But

that as quite a long way along the road?—Our thesis

is that if there is a really evil home, then somebody should

be there who is capable of recognising that fact and, even

if it is not so bad, of assessing the real state of affairs.

Somebody who is trained to observe and who knows what

is best for the child.

3212 Throughout your memorandum you talk about

« the court ”. Am I right in thinking that you have in

mind the magistrates’ court rather than the Divorce Court?

—Not necessarily. We have used the word “court”, in

a general sense, as being appropriate to any of the classes

of oourt which should be competent to deal with the

situation.
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3213. Is it really the case, as you suggest in para-

graph 5, that where, on an application by one parent

for custody, both parents are found to be unfit, then

there is at present no third alternative empowering the

court to commit the child to anyone else? (Chairman)

:

I was going to ask the question myself. It may be a

confession of ignorance, but if there is no such power
how does it ever happen that from the court there comes
to you a child to look after? I thought that often hap-
pened, and I was wondering how it happened, if there

is no power in the court to do so. (Mr. justice Pearce)

:

I do not think that there is any doubt that a judge has
the power to make any order he thinks fit with regard to

the custody of the child. I have known of such cases
where another relative was brought on to the scene,

largely I ithink, at the instigation of the welfare officer.

Certainly I have ordered a child to go temporarily to

some authority, and it has never been questioned that one
has such a right. (Chairman)

:

And certainly as a judge of

the High Court, when I occupied that position, where
one parent, for example, was dead, and I thought the
other parent unsatisfactory, I never hesitated to commit
the child to the care of an aunt or grandfather. Is the
matter not too widely stated where you say :

—
“ When, however, both parents are found to be unfit

there is, at present, no third alternative, empowering
the court to commit the child to some relative or friend
who is willing to look after him, or to the local
authority which has a statutory service providing for
children committed ‘by the courts.”

—Could we put it this way, my Lord—that we were under
the impression that such is the case. If it is not the case,

then we should be very happy to assist 'by being present
in such cases. We should be most happy to see that
power brought more into the open, if it is in fact the
case that it can be used. We were under the impression,
certainly as regards magistrates’ courts, that there was
no such power. (Chairman)

:

It may be that the magis-
trates have not got that power. {Mr. Maddocks)

:

A High
Court judge can do it, my Lord. But Mr. Ainscow is quite
right ; the magistrate cannot.

3214. {Chairman): It comes to this—when you say,
“ the courts ”, you have perhaps stated it too widely, but
you do ithink still that the magistrates’ courts ought to have
that power—which they have not at present?—Exactly.
{Mr. Brill)

:

May I add another difficulty which might arise
in the cases your Lordship has referred to? Presumably
in those cases the aunt has been willing to maintain the
child. I have on occasion been asked to attend before a
judge in chambers—and I have agreed on behalf of the
local authority to receive a child into care, and an order
has then been made by the court saying that the child

should come into the care of the authority. In that case,
certain other conditions were satisfied, which made it

possible to spend public money in maintaining him. I
am not at all sure that in all cases in which the judges
of the High Court might wish to ask the authority to
maintain children, there would be any power for the local
authority to spend money. {Chairman): lit is certainly
a matter that the Commission will look into and ought
to consider.

3215. {Mr. Flecker): May I return to the question of
whether every child whose parents make application to the
court for divorce, separation or custody, should be granted
some degree of protection? What process would you make
available to ignorant people in a humble line of life? They
would come along and, I suppose, the first person they
would see might be either the probation officer or the cleric

to the magistrates’ court, or somebody of that sort. One
parent comes along and says he wants a divorce. The first

question would be “ Have you any children? If so, you
must go and see so and so, before you can do this ”.

Is that what yon have in mind?

—

{Mr. Ainscow)

:

Not
quite. We do not want parents to have to go from one
office to another. We have seen too much of that in the
old days. All that would be necessary would be this.

Immediately an application came before the court, a pro
forma notification would be sent by post to the person
charged with this duty of child life protection. I take it

that it is that aspect of the problem which you have
in mind?

3216. Yes.—And the welfare authority would pick it

up, just as at present it is the law that the authority should
be notified, if a mother wants to place a child with
another woman to nurse for reward. In the case of

divorce, it would arise on an application to the court.

It would be the easiest possible thing for the court itself,

or the parent, there and then to fill in a form and have it

posted off to the authority, who would then link up with
the case. From that moment it would be their job to

endeavour to secure the welfare of the child.

3217. You have certain things to say on the one hand
about the attitude of the courts towards the parents who
are bringing a case—it may be divorce or separation

—

and the children on the other. You feel on the whole
that too much attention is paid to the adults and too little

to the children?—We are really wondering, Sir, whether
we have yet arrived at a stage when the child has ceased
to be regarded as a chattel. We started on the long road

from that

3218. May I interrupt? By whom so regarded, by the

magistrate or the officials or the parents, or all three?

—Originally, Sir, everybody thought that the child was a
chattel. Today, by a series of statutes, very wise and
humane statutes, the child is at last coming into his own.

We think that in this matter of divorce there is still an

element of property attaching to the child, that he is some-
thing to be bandied about as between the parents, and it

may be that if one parent is not guilty of a matrimonial
offence that parent tends to be favoured when custody
questions are being considered. We would prefer to look

at the question from the point of view of the individual

child. The child is an entity, a personality in his own
right, and not something to lie made the subject of a
bargain. We wonder sometimes whether our very bene-
ficent legislation has gone quite far enough in this

emancipation of the child from the idea of being a mere
chattel.

3219. It has been suggested that in some cases it might
appear to be in the interests of the child that the parent
who has not been given the custody, should be denied
access entirely. But it is also said that the courts arc

rather unwilling to do that because it seems unduly hard
on that parent. Do you think that complete denial of
access might sometimes be justified?—I think that the
real clue is to be looked for in the child’s own affections.

Where does he feel be belongs? Never mind who is guilty.

If the child loves his mother, and she is the worst woman
alive, nothing will alter the fact that he loves his mother.
It is to her that he should go.

3220. Would you ask the child, or would you ask some
trained person, such as one of your own officers, to get
that information for the court?—I think. Sir, that one
would require the services of somebody who could really
ascertain what is in the child’s mind. We all know that
sometimes children give the answers that they think are
expected of them, but it is a matter of some skill getting
to know what is in a child’s mind. All we are asking
for is that somebody who would act as the protector of
the child for the moment should really find out what the
child wants and thus be able to advise the court as to
what is in the child’s best interests.

3221. {Lord Keith): Mr. Ainscow, I understand that
children who are in need of care or protection, and
children who are beyond control, can be put under the
local authority’s care, and so come under the control of
the children’s officers. Is that right?—It is, my Lord.

3222. Are there any other circumstances in which the
children’s officers are brought into contact with children?
—Yes, my Lord. The whole object of the Children Act
is that if the parents of a child are unable for any reason,
either temporarily or permanently, to provide for his
proper upbringing and maintenance, then that parent can
go along to the authority and ask for his child to be
received into care, and it is the authority’s duty to receive
the child.

3223. That is really just another aspect of a child
requiring care or protection, but with the initiative coming
from the parent?—The initiative may not always come
from the parent. It may arise through someone else

informing the local authority about the case. Under the
Children Act the child is received into care. It is not
•taken into, or committed into, care. There is that
difference between Children Act cases and committed
cases.

3224. Then all the powers by which you are brought
into charge of a child are under the Children Act. Is
that right?—Broadly speaking, yes, Sir.
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3225. Then, when you have charge of a child you

may either .place the child with a foster-parent or you may
.give it some form of treatment in a special home or

institution where the child can be brought 'up in a family

atmosphere, as it were?—Yes.

3226. If in these circumstances a child commits some
offence which brings him to the notice of the courts, the

probation officer would come in then, would he not?

—

He would come in as the court officer.

3227. I suppose that in such a case the child might be
put on probation and come under the control or super-

vision of the probation officer?—It could happen, Sir, but

it is normal not to have two officers supervising the one

child.

3228. In such a case, how would the local authority

treat the matter? If the child was a delinquent and

required some measure of recognition of his offence by
•the court, if the court does not put him under a probation

officer, what could the court do, apart from punishing

him in some other way? Would the court merely leave

him under your charge, with an admonition to you to be
more careful and to look after him better?—The court

treats us as the normal parent. If it were of opinion that

we were failing in our duty, or, alternatively, .that the

circumstances under which the child was living should be
changed, it would probably make an order. It might

be that the child was in need of approved-school training,

>and in that event the court would commit him to an

approved school. If, on the other hand, the court did not

consider residential treatment suitable, it might make a

probation order. In other words, the child is treated

in exactly the same way as a normal child living with

the normal parent.

3229. Or the court could leave him in your control, but

under the supervision of a probation officer?—No, that

is not regarded as very good. It can happen, but generally

speaking, it should not and does not.

3230. I can appreciate the difficulties. I am not suggest-

ing for a moment that the local authority or the children’s

officer is neglectful. All I am suggesting in the example

'which I have cited is that the child is such a child that

nobody apparently can control him properly, not even a

children’s officer—It all harks back to our thesis that

those cases very often arise from broken homes or from

the child having been pushed around in all sorts of homes

and .places.

3231. They may arise from hereditary tendencies?—

Well, I think that is a very wide subject.

3232. In paragraph 3 of your memorandum you make

the suggestion that in every case where an application is

made for divorce, and where there are children, the court

should appoint a guardian ad litem even if custody of the

children is not asked for?—Yes, Sir. We suggest that

that should be automatic.

3233. If no application were made for custody, would

it- be the duty of the guardian ad litem to .bring the ques-

tion of the child’s custody to the notice of the court?—

,As I see i,t, it would be the duty of the guardian ad litem

to bring to the court a picture of the child vis-a-vis the

application, so that the magistrate or the judge would be

able to have information on -which to make up his mind

as to the appropriate method of dealing with the child.

3234. That means this—that in every application for

divorce the court must, either on application made for

custody, or on its own_ initiative, deal with -the question

of .the custody of the child?—Yes.

3235. (Chairman) : I want to try and clear up one point.

When you answered Mr. Brown I thought that your views

were directly contrary to the next -body that is coming

-before us. But when Mr. Flecker pursued the subject,

I came to .the conclusion that possibly the difference simply

arises in regard to the definition of “a bad home . I

(would like to read to you what is said .by the next

body that comes before us and see if there is really

any difference between you. The next body to be heard

is the National Union of Teachers. For the purpose of

presenting .their memorandum, the executive of the Union

asked their local and county associations to reply to

certain questions. They were asked :
—

“ Do you think that the children’s future rather than

the relief of one or other .parent ought to receive more

consideration in divorce cases?”

“Do you think enough attention is given to the

future of the children mentally and spiritually as well

as physically?”

I think you would probably agree with the Union in

answering both these questions—you think that -more

•attention should be given to the child’s welfare?—
Absolutely.

3236. Then we come to this point :
—

“ How bad must a home be before, for the children’s

sake, it ought to be broken up? ”

The answer given in their memorandum is :

—

“A child cannot develop normally in a home en-

vironment where there is no love, affection and
sympathy.”

That you would agree with?—Entirely, yes.

3237. The Union’s memorandum continues :
—

“ It is, however, important that the home should be

kept together until the last .possible moment. Every

attempt should be made to improve unsatisfactory

homes before divorce or separation proceedings are

taken, . .
.”

So far I think you would agree?—Yes, Sir.

3238.
“

. . . for children appear to accept their homes and

the standards set therein with very little question, and

provided there is a modicum of affection . .
.’’

which, I apprehend, means as between the parents and

the children

—

“
. . . they suffer less from what is termed a bad

home than from the breaking up of such a home."

It appears to me, and please correct me if I am wrong,

that if there is any difference between you and -that body

it simply rests upon what meaning you attach to a “ bad

home ”. Is that not right?—Yes, Sir. I think, too, that

the body concerned is not as intimately connected with

the results of bad homes as we are. We are dealing by

and large with children deprived of a normal home life,

a majority of whom come from bad homes. We see the

effects every day—far more frequently than persons who
are dealing with children generally..

3239. That I quite appreciate, but what I am suggesting

is that if one can find out, as we shall shortly, exactly

what that body means by “a bad home”, it may turn

out that there is no difference between you?—We do sub-

scribe to the idea that if a home is at all endurable then

from the point of view of the child it is infinitely prefer-

able not to take that child away. But we must be sure

of the home, and the question cannot be settled merely on

outward appearances. You really have to get down to it

with the child and find out what he is thinking.

3240. (Mr. Justice Pearce) : I suppose that if you rather

over-simplify the matter, there are three problems about

children in connection with .the break-up of the home.

There is the class of too little wanted children, by which I

mean children whose parents are not prepared to exert

themselves to any extent in order to behave properly to-

wards them or to look after them. Secondly, there are

the too much wanted children, whose parents are

vidual'ly quite reasonable people but who must fight about

the child to get it entirely for themselves. Then there

are the parents whose attitude to the child is reasonable

but who make bad arrangements over custody. Roughly

speaking, those three classes cover all the cases where

children suffer on a divorce?—I should think it is likely,

Sir, that there will be people . . .

3241. I only wanted to know if you roughly agreed

with those three categories?—Yes.

3242. If you find there are other categories or that

that is wrong you can retrace your steps. Now, assuming

that is so it is the case that the too little wanted child

is the problem which has called your service into exist-

ence?—Not exactly, Sir, no.

3243. Then which of the other two classes has called

your service into existence?—Our service is in existence

to meet the needs of a class of child by and large whose

parents may never come . . .

3244. We are at cross-purposes. What I meant was

that your service started by looking after the too little

wanted children whose parents -have not enough interest or

self-control to look after them properly?—That is not
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quite true, Sir. If you are regarding us as a product of

the Children Act, we exist to look after children whose

parents cannot—not will not tout cannot—for any

reason . . .

3245. Yes, I will include them. My definition was not

wide enough—it ought to include parents who will not

or cannot properly look after the child?—Yes.

3246. That is the type of case with which you are

chiefly, though not solely, concerned. But the type of

case with which a judge is chiefly concerned is the too

much wanted child, that is to say, who has, as a rule,

parents who are reasonable in all respects except that they

quarrel about the child. It seems that the difficulty at

the moment is that the child who is not catered for is the

child who has reasonable parents who make bad arrange-

ments. Do you follow what I am getting at?—Yes, I do,

Sir.

3247. The question is whether there are so many of

those cases that something ought to be done, and whether

there is anything that one can do which will prove better

than the existing bad arrangements?—Yes.

3248. Supposing that in the many divorces where the

parents agree about the custody of their children one

investigates every case, of course that is going to put a

large additional burden on someone?—Yes, I agree.

3249. Of course, in some cases undoubtedly such an

investigation might improve the position?—Yes.

3250. On the other hand, in some cases, against the

possible advantage of improving the existing arrangements

you have got to weigh the possibility that the court and

the welfare officer, whoever it is on whose recommendation

the court acts, may not be such a good judge as the

parents. Would you agree 'that that is a probability, or

not?—I should say that because of the facts of the situa-

tion it is more likely that the sane judgment would come
from the impartial observer rather than from one of the

parties to the application.

3251. Another consideration is this—that in these cases

almost the worst thing one can do for a child is to make
it a storm centre, when it was not before. Do you agree?
—-Yes', Sir.

3252. And if investigation shows that the parents, who
normally appear to be reasonable-minded people, have

made an arrangement which you nevertheless think is un-

satisfactory, it is going to be a case of the court, plus

the court’s officer, as against .the parents?—Yes.

3253. And that is, of course a bad start if you are

trying to improve the custody arrangements in the interests

of the child. You agree, do you not?—It is a matter of

judgment again, is it not? The ultimate thing is the

welfare of the child. It is a question as to which shall

prevail, the considered judgment or the somewhat hurried

and, shall we say, impassioned arrangements of the

parents.

3254. What worries me is whether the resulting improve-

ment would confer benefit in enough cases to justify

investigating all cases in which custody had been agreed

between the parents.—I feel that it would be worth while.

If the investigation were not universal, then there is always

the chance that what on the face of it seemed reasonable,

might turn out to be a bad arrangement. If there were

a common practice, people who were doing the job from
day to day would acquire {he facility of knowing whether

a given set of suggested arrangements was satisfactory and
would report to the court accordingly. Probably these

officers would not find any reason to quarrel with what
was generally a reasonable arrangement, blit only with

an unreasonable one.

3255. Yes. Your recommendation about a guardian ad

litem would of course be met by having a responsible

officer who would put a point of view to the judge. That
is to say, the investigation need not incur a lot of expense?

—No.
3256. Because the case is heard in chambers and all

you want really is an officer who is entitled to say his

say on behalf of the child to the judge?—That is precisely

what happens now in adoption cases. There are 1,200

cases a year where a report is made to the court.

3257. There has been some discussion about who are

the right people to investigate these matters, but it

seems to me' that the person you want is an all-rounder,

somebody who has a human interest in children and in

[Continued

parents, 'because .the two things cannot be separated?—

I

agree. And I think that some degree of training is

essential ;
some degree of facility in finding out what

really does lie behind a child’s mind.

3258. Speaking for myself, I should assume that your
officers or probation officers, other things being equal,

if they extended their .purview a little further, would both

be admirable, but not both at the same time. Is that fair?

—I think that is very fair.

3259. You have talked about children being bandied

about and so on. Are you expressing a definite view that

one parent ought to be cut off from the children—because

it is the case that it is now common practice to let each

of the parents see the children?—I should hate to be mis-

understood on that. I think it is frightful to contemplate

the necessity of separating the child completely from one

or other of its parents. Even the worst .parents after all

are parents, and children have a habit of having regard

for parents be they never so bad.

3260. Complete denial of access to one parent is

easier .talked about than done, because it is very rare

to find that a child has not got some affection for the

parent proposed to be cut off. And of course it is not

necessarily good for the child if an impression is created

in the outside world that an innocent mother or father

is cut off from the child. In other words, it is not solely

the child’s immediate interests you have got to study,

If you create an unjust position that surrounds the family,

the child gets the backwash from it in the end?—We
feel that our proposal would enable that sort of situation

to be avoided.

3261. You were asked about bad homes and broken
homes. But ait that stage the problem may not have
reached final fruition. Do you find .that often the child’s

sense of security is more impaired—not when the home is

broken, not when there is a divorce—but when the mother

to whom the child was all in all in the home marries

somebody else, and thereafter a step-father becomes master

of the home that the child formerly regarded rather as

her personal property?—I think we have all heard of

cases where step-fathers or mothers have been suspect in

the eyes of the child, but I think it would be quite wrong
to generalise on the subject.

3262. Some are successes and some are not, 1 suppose
;

that is the only way you can leave it?—Yes, like parents.

3263. [Mrs. Jones-Roberts): Mr. Ainscow, you raised

a very big issue today when you made the suggestion

of appointing a guardian ad litem and, following from
that, that the children’s officer might be a very suitable

person to perform those duties. I am right up to that

point?—Yes, we are not claiming them . . .

3264. It does follow, does it not? There are two
separate propositions but the second follows on the first?

—Yes.

3265. I would like to put another aspect of the question
ito you. There is a feeling in some quarters that it would
be better for the children’s officer, to use a common phrase,
“ not to be too much mixed up in the courts ”. Do you
Iknow what I mean?—Yes.

3266. Some people may think that children’s officers

are already too much involved in the courts—bringing
reports and so on. We know very well that one of the

chief duties of the children’s officer is to find foster-homes
for children deprived of normal home life and there is

often a question asked “ Are you quite sure that this

child is not a bad child? He has not been in the courts? "

It is very useful for the children’s officer to be able to

say “ I have nothing at all to do with the courts ”. It

might be better, from the children’s officer’s point of
view, for his or her duties to begin only when a child

comes into care. May you not be in danger of imperilling
the vital service you are performing by extending it too

much in the direction of court proceedings?—That is a
painful question for me to answer, because since 1933
the work of caring for deprived children—formerly carried
out by the education department, and now by the children's
department—has been dovetailed with the work of the

courts. Indeed, the Children Act itself requires a local

authority to receive any child whom a court desires to

commit to its care, and it is wrong for us to say that we
can avoid it. It is part of the very roots of our job. It

is part of the responsibility of the children’s department to

carry out Parts III and IV of the Act of 1933 which deal
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with all juveniles before the juvenile court. I think that

the answer in a case of that sort is, if we are asked whether

a child has been before the court, to say either yes or no.

If a foster-parent whom we are approaching is not pre-

pared to take a child who has been before the court, then

far be it from -us to foist such a child on such a parent,

who is obviously unsuitable. It is the parent who is

prepared to tackle the child from the courts whom we

want to use for that class of case. Our biggest job is

matching the child to the home, and in so far as the

magistrates can commit children to our care from the

courts—speaking for myself we get 500 a year—then I

should have to tell a lot of stories if I wanted to board

out any of those 500 and pretend they had not been

through the courts. It is inseparable from the job.

3267. {Chairman): Would you say that a child “has

been through the courts” in the meaning in which you

use the phrase if there has merely been some contest

about custody? The child has nothing to do with that at

all. Is there not a gulf between that case and the case

in which you have an unsatisfactory child committed to

you by the magistrate?—I was only answering the argu-

ment that 'the foster-mother makes a distinction and is

afraid to take a child who has been before the courts in

delinquency. {Mrs. Jones-Roberts) : There are people who
boast in my part of the country that they have never been

inside a court. If you have been for any purpose what-

soever you are slightly suspect. That is the type of case

I had in mind.

3268. {Mr. Mace): Would you help me with regard to

reconciliation in so far as it concerns you. I was very

interested to hear you say that you had knowledge of a

broken home very early, before any divorce is thought

of. .Please do not misunderstand me, I am not criticising

in the slightest. What do you do about it if you do hear

that a home is breaking up?—Have I been guilty of

a mis-statement? What I intended to convey earlier was

this : that we have evidence of children who have become

disturbed long before the question of divorce arises. We
obviously cannot know unless a child develops symptoms

of maladjustment that anything is happening in the home.

Something has got to give rise to the trail of gunpowder,

if you like. A child may be showing symptoms of distress

in school and he is referred to a clinic .and the clinic find

that it is unhappiness at home that is causing the trouble.

That is one of the few ways in which such a case could

come to our notice. I am afraid I was speaking in retro-

spect and looking at children in our care whose records

show that the trouble began long before anybody was

aware of it. But it is the case that the children them-

selves are aware very often of what is coming long before

anybody outside the home can have any knowledge.

3? 69 Would it be right that the education officer might

also have the first hint of trouble in the home showing

itself through the children, when he deals with their non-

attendance at school?—He might get it that way, he might

get it through a disability. The teacher in the class might

suddenly see that a boy hitherto working on a high level

of competence falls away. He would naturally want

to know why, and that would prompt him to refer the

case to a child guidance clinic. That is another way in

which it might appear.

3270. Would you agree that when the parents do start

to talk about divorce it might be .preferable if your

officers acted solely in the interest of the children with-

out entering into reconciliation negotiations between the

parents?—I am inclined to think, Sir, that that might be

right, though anybody having anything to do with children

would naturally try to improve conditions if they were

capable of improvement in the ordinary way of events.

I think that we all tend to do that sort of thing. If any

of our friends have troubles, we tend to act as conciliators

in spite, almost, of our better judgment sometimes I

think that might happen with a child guardian, but I think

there is something to be said for separating the question

of the care of the child from the function of mending the

marriage as between the two parents.

3271. Therefore, if as soon as a rift occurred between

husband and wife, it could be suggested to them—on a

voluntary basis—that they should see some reconciliation

officer, you would support the view that that should be

somebody other than the children’s officer?—I would put

it that the reconciliation officer need not be, and .probably

should not be, the person primarily concerned with the

child, because the question might arise of trying to

approximate two conflicting points of view—that of the

parents, and that of the interests of the child.

3272. Your officers have a course of training before their

statutory appointment?—By and large, yes, particularly the

new officers. Of course, being a new service which has

inherited from the past, we are still in a state of transition.

3273. At the present time does the training course in-

clude any subjects dealing with the reconciliation of

husband and wife or the divorce law or matrimonial law?

—No, it is a course dealing with the social sciences

generally and with some degree of psychology. Its

emphasis is on the child in his social environment.

3274. The child, of course, is the main object of the

course?—Yes.

3275. {Mr. Maddocks)

:

I want to return to your recom-

mendation in paragraph 4, that every child whose parents

make application to the court for divorce, separation, or

custody, should be granted some degree of protection and

supervision. As you may know, I am a metropolitan

magistrate. What I want to know is—how is this going to

work in practice? Let us take the stages one by one.

Mrs. Smith comes to court
;
she walks into the box and

tells a story about persistent cruelty of her husband and

applies for a summons. In the ordinary way I listen to

it and if it sounds like a bona fide case I grant a summons.

The summons is served by the warrant officer and in due

time—usually about a fortnight or three weeks—the parties

appear before me. What is going to happen in between

about supervision of the child? Mrs. Smith comes in,

take it on from there, will you?—Mrs. Smith comes in

and, by an adjustment of the present machine, notification

would be made to us, if the child protection service were

to operate in such cases.

3276. That means I have to say to Mrs. Smith “ Have

you any children? ” and she says “Yes, two”. As soon

as I know that she has children my clerk or deputy chief

clerk, when the summons is granted, would have to notify

the case to the L.C.C.?—I am afraid so, Sir.

3277. We work very well together, do we not? The

L.C.C. get the notification. What happens then?—The
officer would go round and see Mrs. Smith and see the

children.

3278. Notification goes to one of your officials ;
he goes

to Mrs. Smith, bangs on the door. Mrs. Smith comes to

the door and says “ Who are you? ” He replies, “ I have

come from the Children’s .Department of the L.C.C. You

made an application to the magistrate for a summons

and I have come to supervise your child ”. Mrs. Smith

bangs the door in his face—probably says something. Are

you suggesting that your official would have any power

of entry, any power of protecting her child against her

or her husband?—No, I am suggesting that our officer’s

job would be to safeguard the interests of the children

where there were any. They would, I hope ... we are

talking about L.C.C. officials?

3279. Yes.— ... be sufficiently endowed with a degree

of tact' to get the job done without the dire consequences

that have been depicted.

3280. Please do not think I have got anything but the

greatest admiration—indeed, every metropolitan magistrate

has—for the L.C.C.—'but you know the awkward people

that we have to deal with. This is the point—are you

suggesting that this Commission should recommend legis-

lation which would empower the children’s officers, once

they received a notification from a magistrates’ court that

an application had been made in which children were

involved, to get entry into a house or give them any power

whatever over the children in that house?—That happens

at present in child life protection ; if also happens in the

question of adoption.

3281. I think you will agree with me there is just no

analogy between adoption and matrimonial disputes. Let

us keep to the husband and wife dispute. I want to know
whether you are suggesting that we should recommend

legislation giving your officers power over the children in

homes in respect of which an application has been made?

—Yes, Sir, I am.

3282. What power are you asking for?—I am asking,

as suggested in our memorandum, that the child should

be placed in the same position as the child in child life

protection. We are agreed that there is difficulty about

the question of entry. There is difficulty about the ulti-

mate powers of removal under child life protection..
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Removal can be carried out legally, but as a matter of

practice it is difficult. We are saying in effect that despite

its difficulties it would be very useful and very proper that

a child whose parents had seen fit to apply to the court

for divorce should have the same degree of protection as

child life protection cases have at present. We are asking

for no more than to put the child in the position of a

child who is put out to nurse for reward.

3283. (Chairman): When you say parents who have

applied for divorce you would include also parents who

have applied for a separation order?—Yes.

3284. (Mr. Maddocks): I am afraid you are driving me
into the unenviable position of having to admit that I do

not know anything about the Child Life Protection Act.

It is the Public Health Act, 1936, which enables a local

authority to supervise a child placed out to nurse by its

parent to another woman for reward. It gives us the

right of visitation and the right to apply to the court if in

the opinion of the visitor the child is being kept on

premises to its detriment. It then becomes a matter for

a court or a magistrate to make an order, which the child

life protection visitor has the power of carrying out, to

remove that child.

3285. I suspected that. That is where the child is in

some place other than its normal home, where it has been

placed out. As far as I know that is the only time when
you have any kind of power at all?—No, Sir, if a child

is placed for reward at all.

3286. For reward, yes, but the child must be out of its

home?—That is under child life protection. Under adop-

tion, which is a model we are suggesting might be followed,

we have the right to supervise it even where the applica-

tion is by the child’s own mother.

3287. That is the adoption procedure?—It is that, Sir,

we are suggesting might be the model regarding guardian-

ship ad litem in matrimonial cases. (Chairman): Of
course, in that case the mother has at least taken the step

of seeking to have her child adopted. She has invited

intervention of a kind.

3288. (Mr. Maddocks): That is the whole point. In

adoption you have the woman coming along saying ' I

want to have the child adopted For the protection of

the child your excellent officers make quite sure that the

child is looked after, but you have willing parties on both

sides, you have the mother and the adopters?—May I say,

my Lord, that in adoption cases we have got a state of

affairs where there is a “ home-making ” application,

where the parties are adopting and increasing a family,

and the law and public opinion say “ Right, in these cir-

cumstances we will have jurisdiction over the child. We
will have some degree of supervision ”. In matrimonial

cases, the court is considering a “ home-breaking ” appli-

cation, and yet on the face of it if one is to follow the

suggestion which has been advanced, we are not to afford

to these children, who are the subject of detrimental

action on the part of their nearest and dearest, we are not

to afford them the same protection as is afforded in the

case of a “ home-making ” application by parties who are

willing that that should be done. I am suggesting that

that only gives point to the suggestion that the child who
is going to be affected by divorce proceedings needs some-

body to look after him, and unless something of that sort

happens then he is going to be left to his own devices.

3289. You want all the powers to enter the house, to take

the child, and to look after the child before any decision

has even been come to about the case?—My colleague

reminds me, and it is obvious, is it not, that we are not

asking for any more power in this case than we have now
in child life protection cases. It does not include the right

of entry unless we get a warrant. In other words, super-

vision is all done through tact and kindness. Only if

there is a real dispute can we go to the magistrate and get

a warrant. That is a good old English way of doing it.

3290. Your proposal would mean legislation. At the

moment you cannot get a warrant out of me to go and
see a child?—We can get a warrant out of you, may I

suggest, if we have a case whpre a child is being neglected

'and we know that, and we want to get into the home and
have a look at it

; and you grant the warrant hands down.

3291. What you have to do is to come into my court

and swear written information to the effect that honestly

and verily you believe that the child is in a condition

which needs protection. You could not do that where

you have never seen the child, not been into the home,
did not know the people?—All we are asking for is the

opportunity to befriend this child. Leave it to us to do
the rest, except in the really hard cases where we come
back to you and ask for help. It is a matter of working

the machine. It is a matter of officers who know the job,

working for the benefit of the child within the law and

with not too much of the “ stand and deliver ” attitude.

We do not want that but co-operation. (Mr. Maddocks):
Nobody who knows your department will say otherwise

—you always try to help—but what I am afraid of is

how it would work out in practice.

3292. (Mr. Young): Mr. Ainscow, I want to put, as

I see it, the position right, because I do not think in

fairness to yourself you have done so to Lord Keith in

connection with the Children’s Acts. I am familiar with

them in Scotland, and they appear to be much the same
in England. Under the Act of 1933 a child may be com-
mitted to your care by a court. You do not take it,

it is committed to you by a court if it is in need of

care or protection?—Yes.

3293. Care or protection is defined in that Act?—Yes.

3294. And a child needs to come into one of two

categories before it comes within that definition. In the

first place, it needs to have no parent or a parent who
is not exercising fit guardianship or is not a fit guardian.

Secondly, it needs to be either falling into bad associations,

exposed to moral danger or beyond control. So that

you do not get a child committed to you under that

Act unless it comes within these two definitions. Is that

right?—Under that Section of the Act.

3295. There is no other Section as far as care or pro-

tection is concerned?—May I put that right. If a child

is persistently a truant and his father has been before

the adult court and fails to make any progress and the

child is deemed to be the miscreant himself, then the

magistrates can make an order which directs the education

authority to bring the child before the juvenile court

under Section 40 of the Education Act of 1944. Having
done so, the magistrate then deals with him exactly as if

he had been brought before the court as being in need
of care or protection and he is so deemed. Thus, you
could find a truant who, at the end of the line, would
come to us as being deemed to be in need of care or
protection, and yet in fact the genesis of the case was
truancy.

3296. You still have to have, under the Act of 1933,

a quasi-oriminal proceeding before you get a child com-
mitted to your care?—No, Sir, I would suggest that if

a parent appears before the court on the ground that his

child is not attending school, and the court refers the

case to the juvenile court on the ground that the child

is beyond control, that is not really a criminal business.

(Chairman): I am reluctant to intervene, but this is a

question of interpretation of a statute, is it not? (Mr.

Young): I just want to get it on to the record, because

I do not think the position has been properly put. {Chair-

man): I was not questioning the propriety of the question

in the least, but I thought it really was a question of
the witness’s interpretation of an Act of Parliament.

3297.

(Mr. Young)

:

Can I put this to you? The distinc-

tion between the 1933 Act and the 1948 Act is that

under the 1948 Act you do not take a child, but you
receive a child?—If you will permit me. Sir, for one
moment, the 1948 Act includes within its scope child life

protection, adoption of children, and children committed
under the provisions of the 1933 Act. Section 1 of the

1948 Act deals with the receiving of children into care.

In Section 2, there is the opportunity for assuming parental

control in exactly the same way as if the child were
committed by a court. If a child is received into care

because its parents are unfit to exercise proper care the

authority can pass a resolution—as they could even before

the Act of 1948—assuming parental rights. Not only

do we get children who are purely in need of care or

protection, but we get a whole host of children who for

various reasons come into the net of the children’s depart-

ment and who are looked after according to their needs.

(Chairman): Thank you very much for coming here

and helping us and for your memorandum. You have
been most helpful to us.

(The witnesses withdrewJ
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1. Convinced that the country’s future depends on its

individual members whose personalities are largely die

result of influences and environment experienced during

childhood, .the National Union of Teachers has always

based its policy on the needs and aspirations of children.

2. Because the problems which the Royal Commission

are considering must be inextricably linked with the life

and welfare of many children the Union’s Executive have

prepared the following statement for the Commission’s

consideration. For the purpose of preparing the statement

the Executive asked their local and county associations

to reply to questions, the answers to which, in the

opinion of the Executive, might be of assistance to the

Commission. Those questions and answers (which relate

only to children or adolescents) are appended.

QUESTION 1. What is the effect of divorce, separation,

or desertion on children? Do children of divorced

or separated parents feel that they are different from
other children? If so, in what way?

3. Children who are deprived of a parent on account of

divorce, separation, or desertion usually lack the sense

of security necessary to their well-being and development.

They feel different from other children and often suffer a

sense of shame when they are asked, particularly by other

children, why they have either no father or mother. Fre-

quently they answer evasively or by half truths and they

feel resentful, inferior and at a disadvantage and conse-

quently lack confidence in themselves. This gives rise

to emotional instability, which varies according to the

type and comparative violence of emotional stress leading

to the separation of the parents, the consequent domestic

environment after separation, and the age and tempera-

ment of the individual child.

4. In some cases a child may become reserved and

secretive, seeking satisfaction in keeping to himself and not

mixing with other children, or may get beyond the control

of his father or mother and show signs of glorying in his

position and wanting to bully other children. Of course

many children through the love, affection and understand-

ing of the father or mother are able to overcome these

strains and stresses.

5. Nevertheless, behaviour difficulties arise both at home
and at school. Sometimes at school the standard of work

deteriorates, and it is not uncommon for home disturbance

to affect the child’s opportunities for educational advance-

ment by failure in examinations normally within his

ability. None more than teachers know how children

crave affection.

6. While there are many instances where, after separa-

tion, there has been an improvement in the child’s position

the opposite often appears, for the love of the parent may

be so lavish as to spoil the child, which in turn creates

further difficulties.

7. Many children in residential schools or homes for

maladjusted children are there as a result of broken homes.

The following incident reported by a teacher in one of

these homes is an illustration. Three fifteen-year old

girls coming to say good night saw a photograph of a

wedding in a newspaper. One of them remarked, “ Don’t

you ever get married will you? ” When asked “Why? ”

the second replied “ Because your husband may be unfaith-

ful to you ”. The third girl added “ Men are all the same

—never trust them ”. The teacher remembered that the

three were children of divorced parents.

QUESTION 2. Should boarding education be provided

as a palliative or as a means of restoring morale of

a child who loses one or other parent in this way?

8. Boarding education cannot restore the sense of depriva-

tion that a child who has lost his parent may feel. While

it may sometimes provide a temporary relief, there is a

danger that he may feel that he is being removed from

his home for other reasons than his own immediate

welfare. If the parent is suitable and can provide a reason-

able home and environment the child under eleven years

of age should not be placed in a boarding school, but

where neither father nor mother or close relative can

provide a good home, boarding education should be made
available. The financial insecurity of the parent or the

need to be away from home may make it impossible to

provide an adequate home environment. Then boarding

education may become a necessity and it is to be noted

the local education authority is empowered to give finan-

cial aid. Boarding schools cannot replace the home as a

stabilising factor in a child’s life, they can, however, pro-

vide valuable help where neither parent is of the right

type to be responsible for the child’s upbringing. It is

important that after separation or divorce there should

be some “ follow-up ” of the children by a social worker

so that the child may be kept under observation.

QUESTION 3. Do you think that the children’s future

rather than the relief of one or other parent ought to

receive more consideration in divorce cases '
? Do

you think enough attention is given to the future of

the children mentally and spiritually as well as

physically ? How bad must a home be before, for

the children's sake, it ought to be broken up!

9. A child cannot develop normally in a home environ-

ment where there is no love, affection and sympathy. It

is, however, important that the home should be kept

together until the last possible moment. Every attempt

should be made to improve unsatisfactory homes before

divorce or separation proceedings are taken, for children

appear to accept their homes and the standards set therein

with very little question, and provided there is a modicum
of affection, they suffer less from what is termed a bad

home than from the breaking up of such a home.

10. If both parents could be made to realise the effect

of broken homes on children it might, in some cases,

prove to be a means of reconciliation, but it is difficult

to see how the position of the children can affect the

decision of a court in favour of, or against, granting a

divorce, as the law stands at present. Nevertheless, con-

sideration might be given whether through some change

in the law, more attention could be given to the position

of children before the granting of a divorce.

11. At present the custody of the children is a matter

for consideration or decision when the divorce or separa-

tion has been granted, but the reasons for the decision

are not always clear. It is important that guidance should

be given to those who are to have the custody of the

children, for many mothers, fathers, or other relatives,

while conscious of the physical wants of children are un-

aware of their psychological and mental reactions and

consequent needs.

QUESTION 4 Do you think that divorce being available

to innocent or guilty party after, say, seven years'

separation would be generally good or bad for the

children!

12. Divorce after seven years’ separation will not usually

be more harmful than separation, since the child has

already suffered from a broken home for so long. A
divorce gives the parent the opportunity to make a fresh

start in the setting up of a new home atmosphere in which

the child might be happy, but in this there is an element

of risk to the child on the re-marriage of the parent. The
introduction of a substitute for the defaulting parent is

not always a success for this depends on a number of

factors including the attitude of the step-parent to the child.

QUESTION 5. If the parties have to separate, on what

principle should the judge allot care of the children,

bearing in mind that at present the court takes as the

criterion the welfare of the children and no other

?

13. If the parentis have to separate, .the following should

be taken into account :

—

(a) The physical and moral welfare of the children.

(b) The amount of affection felt by the child for

either party.

(c) The spiritual and mental calibre of each parent.
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(d) The security and steadfastness of the home, in-

cluding material conditions.

14. It is difficult to state categorically as to which, should

have the greatest weight, but great weight, especially in the

case of younger children, should fee given to the desir-

ability of a child toeing with its mother.

15. Whether it is wise for the child to maintain contact

with both parents is a moot point Consequent division

of affection sometimes causes more harm than good and

experience seems to suggest that a complete break may be

the lesser of two evils.

16. It should be stated that many teachers are of the

opinion that great oare is at present taken in deciding

who shall have the custody of the children.

QUESTION 6. Are the arrangements for (a) assessing

(to) securing payment of separation allowance or

alimony and maintenance ( in the case of divorce)

satisfactory from the point of view of the children?

17. Teachers agree that the assessing of the maintenance

allowances in respect of the children should be on the most

generous scale possible. It is pointed out, however, that

there is much evasion of payment and that accumulated

debt can be eliminated toy imprisonment—with further

adverse effects on the children. Apparently the parent or

guardian has to take the initiative in recovering any money
not paid. It is suggested that some improvement would

be effected if there were machinery whereby action to

recover payments could toe taken toy the court in the

absence of an application toy the parent (usually the

mother), thus avoiding the accumulation of large amounts

unpaid.

18. In respect of some orders made toy local courts it

is possible to make adequate arrangements, which in some

areas ensure that payments are made regularly.

QUESTION 7. At what stage ought preparation for

marriage (not merely biological) to be given? Should

it be provided within the educational system? Should

it be compulsory?

19. Preparation for marriage is desirable, but it can be

argued that the general education of the child in school,

at home and in the church, is a preparation for life of

which marriage is one phase. However, there is a need

for special preparation to help young persons to make a

success of marriage, and to enable them to overcome some

of the obstacles or difficulties which lead to unsuccessful

or unhappy marriages. For instance, inefficient home

management of income often leads to unhappy married

life, and it is suggested that courses for engaged couples

should be made available where .this and other problems

could be tackled. In these days, when there is a tendency

even in schools for many pupils to specialise in a few

subjects, and, subsequent to leaving school, to follow a

specialist career, often away from home, opportunities

should be available for them to attend courses in house-

craft.

20. As far as the psychological and biological aspects

of marriage and married life are concerned, it would be

advantageous if these could be dealt with immediately

before marriage—during the period of engagement. It

would toe difficult to make attendance compulsory but

nevertheless the local education authorities at institutions

of further education should provide courses under the

supervision of suitably trained and experienced staffs.

Churches, marriage councils and other voluntary bodies

are already taking steps to provide these. It is probable

that many young persons who need most guidance would

not attend, but that should not prevent an extension of

this important work. If county colleges were in being as

envisaged in the Education Act, 1944, for young persons

of sixteen to eighteen years, opportunities could be pro-

vided, especially during the last few months of their

attendance.

QUESTION 8. Is sixteen too old or too young an age for

marriage?

21. The general opinion of teachers is that sixteen years

is too young an age for marriage. It may toe true that

judged solely from a biological point of view sixteen years

may not be too young, tout the complex social and econo-

mic factors of modern society call for a long preparation

before the individual has reached a stage of sufficient

maturity to enable him or her to carry the responsibilities

of citizenship, including those of family life.

22. To advocate marriage as a means of “ making an

honest woman ” of a pregnant girl of tender years is to

be deprecated. The resultant marriage starts in the wrong

way, and is less likely to stand up to the wear and tear

of life than a marriage based on genuine affection.

23. While nearly all express the view that the minimum
age for marriage should toe raised, and some express the

view that the age should be raised to twenty-one years,

the majority express the opinion that the age should be

raised to eighteen years.

(Dated 2nd February, 1952.)

EXAMINATION OF WITNESSES

(Mr. 0. BARNETT, B.E.M., B.A., Mr. E. L. BRITTON, M.A., Miss A. M. EDWARDS and Mr. W. GRIFFITH,
representing the National Union of Teachers; called and examined.)

3298. (Chairman) : We have here Mr. Barnett who is

the Vice-President of the Union, Mr. Britton, the Chair-

man of the Education Committee, Miss Edwards, the

Vice-Chairman of the Education Committee, and Mr.

Griffith, the Secretary of the Education Committee. To
whom should I address my questions in the first in-

stance?

—

(Mr. Barnett): To me.

3299. As I understand it, the National Union of

Teachers covers the whole of the United Kingdom?
Only England and Wales.

3300. Of the teachers in England and Wales, about

what proportion do you suppose are members of your

Union?—I should say a very great proportion, ninety

per cent, or something like that ; we have 200,000 mem-
' bers.

3301. We had yesterday the Headmasters’ Conference

and the Association of Head Mistresses. Would I be

right in thinking that all, or nearly all, of the head-

masters and headmistresses who do not belong to those

two bodies are members of your Union?—Yes, I think

that would be a fair assumption, Sir ; some who belong to

those two bodies would also be members. (Mr. Griffith)

:

Those two bodies consist of a very small proportion of

the schools in the country. There are over 30,000 schools

in the country and I suppose the Headmasters’ Confer-

ence would be able to speak for about 200. We claim

to be able to speak on beihalf of the overwhelming major-

ity of the 30,000 schools.

3302. I understood that was so. Do you know for

how many schools the Association of Head Mistresses

speaks?—I am not quite sure, they consist not only of the

independent schools but also of a number of grammar
schools

;
there is a considerable overlapping of member-

ship, dual membership.

3303. Then you of course have to deal with, children

from a very early age, I suppose?

—

(Mr. Barnett): The

whole school range.

3304. What is the constitution of your Union, of what

does the governing body consist?—The executive, which

is freely elected by the constituent local associations.

3305. That is by the local and county associations?—

Yes, the country is divided into districts and each district

sends up members to the executive, who are all serving

teachers.

3306. Before I ask you questions is there anything you

would like to add to your memorandum or to explain

in it?—Only this, my Lord Chairman, that we welcome

the opportunity to give evidence before the Commission.
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I was struck this morning, listening to the evidence given

by the Association of Children’s Officers, how much we
have in common with .their point of view. While as a
Union, which has a membership of very widely varying

individual opinions, we could not give you a view on
divorce where there are no children, we are vitally in-

terested in questions where children are concerned, and
we feel that. no. time is too early for consideration of the

children’s point of view.

3307. This is just a broad general question, would your

Union be in favour of or against extension of the grounds

of divorce, or do you not wish to express any view on
that?—I think we would find it difficult as an organisa-

tion to give you a view on that.

3308. I thought you might ; I shall not press the matter.

Would you .turn to the answer to Question 3 in your

memorandum. You say this:—
“ Every attempt should be made to improve unsatis-

factory homes before divorce or separation proceed-

ings are taken, for children appear .to accept their

homes and the standards set therein with very little

question, and provided there is a modicum of affection,

they suffer less from what is termed a ‘bad home than

from the breaking up of such a home.”

First o>f all, when you speak of a modicum of affection,

you mean a modicum of affection passing from the parents

to the children?—Yes, Sir.

3309. You are not speaking of affection as between the

husband and the wife, as I understand it?—No, the

affection of the parents for the child.

3310. Then I want to know what you had in mind when

you spoke of “ what is termed a bad home ”. Could you

give us a definition of what in your view is a bad home,

and what you would describe as an indifferent home,

and what you would describe as a good home? What

is it that renders a home a toad home in your opinion,

from this point of view only?—Where it is bad for the

child I think is the answer. We in the schools see un-

happy children, children whose personalities are spoilt

by the environment in which they live ;
there, I think,

is our definition of a bad home. Children vary and

homes vary and to make a broad generalisation is very

difficult in this respect, but where there is a real affection

for the child on the part of the parents we would regard

that as being the kind of home which, whatever the other

considerations, should not easily be broken up.

3311. In other words, you do contemplate, as I under-

stand it, that there may be what you would term a bad

home but if the parents, even in that bad home, have

affection for the ohildren, you prefer .that to the breaking-

up?—Yes, I think so, Sir.

3312. (Mr. Brown}: I would like to go back to

Question 3. At the beginning you say

“ A child cannot develop normally in a home environ-

ment where there is no love, affection and sympathy.”

Would you agree that the greater the friction between

the parents the greater the chances of abnormality and

the greater the chances of creating a problem child?—

(Mr Britton): I think that it depends to some extent

upon the nature of the friction. The child does require

of the home a degree of affection and a degree of faehng

of security. I think that if the friction between the

parents gets as far as blows or physical violence that

do“S upset the child very considerably. I think also that

if the friction between the parents results in tears on

the part of one parent, .that upsets the child very con-

siderably, because, in the eyes of a young child at least

it is completely and utterly wrong that an adult should

cry. But if, on the other hand, the friction between the

parents is bickering, argument in words, then I think a

great deal of that passes over the children s heads without

their realising that anything very much is untoward. I

would point out that a child of -three, four, five or six years

is a very different being from a child of thirteen, fourteen

or fifteen years. I think that whereas with the young

child words and, shall I say, actions of infidelity have

very little effect, possibly that may not be quite so true

with the older child who does understand the implica-

tions far more. On the other hand, it is probably the

younger child who is -far more in need of parental affec-

tion and is going to be far more upset psychologically if

iit does not get it.

—

(Mr. Barnett): I would add to that,

that in my view the worst kind of friction is where the

parents have grown to hate each other and each wishes

to enlist the support of the child against the other and

the child is tom between the two -and often does not

know what to make of the situation.

3313. At the end of the paragraph you say:—
“

. . . and provided there is a modicum of affection,

they suffer less from what is termed a bad home than

from the breaking up of such a home.”

I would suggest that a bad home may be defined as a

home where there is quarrelling and friction, the mother

crying, the very things that you have mentioned, to the

extent that strong emotional reactions and tensions develop

in the child. Do you think that is a fair definition of a

bad home?—Yes, particularly the last point. There are

some children who can live in homes of that kind with-

out being seriously affected because of their own particular

temperament, and there are other children who cannot.

3314. And now a broken home. By that I would say

is meant one where the parents are separated by divorce,

legal separation or desertion—your definition under

Question 1. That is the situation where one child can

turn to another and say: “Where is your Daddy? ”7

—

Yes.

3315. Do you think that the act of divorce itself may
create emotional tensions in the child? May the mere

fact that the mother is divorced have some reaction on

the child?—I think it depends entirely on the age of the

child. I ' think Mr. Britton has already made this point.

It has not that effect on the younger children, the children

of primary school age. (Mr. Britton) : I would say that

the really significant thing in the eyes of the younger child

•is the separation. How the separation happens

is quite immaterial. It is not the relevant point in the

eyes of the younger child.

3316. Would you agree that before the marriage was

dissolved by divorce there must have been considerable

friction between the parents?

—

(Mr. Barnett) : Yes, I think

we could assume that.

3317. Therefore, as far as the children are concerned,

it was a bad home
;

it was a bad home where there was

considerable friction, friction to the extent that the parents

decided they would have to be divorced?—I would still

return to what I said earier on, that -the temperament of

the child is a very important point. All sorts of friction

can be taken by some children without apparently serious

harm, whereas in other cases it is very serious.

3318. Would you agree that .the normal sequence is a

bad home, a divorce and then a broken home?—Yes, I

think so. (Miss Edwards): There is a broken home

sometimes before divorce, is there not?

3319. I am talking of the case where there is a divorce

first. Would you agree that each stage there, the bad

home, the decree of divorce and the broken home, might

possibly cause tensions in the child sufficient to make it

maladjusted?—(Mr. Barnett): In some cases, yes.—(Mr.

Griffith)• Does it not depend on the definition of mal-

adjustment? 'It has been said that we all suffer at one

time or another from some form of maladjustment.

3320. In assessing the damage done by a broken home,

would you agree that one would have to take into account

the damage that had been done by the fact that before

there was a broken home there had been a bad home?

—(Mr. Barnett) : Yes, I think one would have to take that

into consideration.

3321. Would you agree that a broken home is the end

of a sequence where damage has been done all the way

along or may possibly have been done all the way along,

from ’the bad home, the divorce and then the broken

home?—I should think that is, in general, a fair

assumption.

3322. Do you think that it is possible to evaluate

accurately the amount of damage that is done at each

stage?—(Miss Edwards) : I would think not. I think the

amount of damage done at each stage would vary con-

siderably, according to the age of the child and its

temperament.
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3323. You would find it very difficult to evaluate the

amount of damage done at each stage? You would not

like to say that most damage is done from the bad home

or from the act of divorce or from the broken home/

—I would not like to make any decision on that.

3324. Would you say that it follows from that that it

is dangerous to argue that broken homes are necessarily

more harmful than bad homes, because most broken

homes were some time previously bad homes, and the

major part of the damage may have been done to the

child when it was a bad home?

—

(Mr. Britton): Where

the child is not fitting normally into the school environ-

ment we find in the overwhelming majority of cases a

back history of a broken home. It is much more usual to

find this than parental disagreement and the home still

whole. I believe we would say that the fact of separa-

tion is a very relevant turning point in the damage that

is done to the child in robbing it of the affection and

security that it requires from the home environment. I

think we would find it very difficult to assess how much

of that damage might have been done before the actual

separation and how much of it was subsequent to the

separation.

3325. Let us take the case of a really bad home, one

where there is frequent cruelty on the part of the father

to the mother and the child is a witness of that cruelty,

perhaps there is drunkenness and gambling, and the wife

bears it for a year just, shall we say, for the sake of the

children. If it is an intolerable home like that, would

you think that at the end of a year that would probably

result in a case of a maladjusted child?—-(Mr. Barnett)

:

My own experience of that is this : that very frequently

'when we talk about a maladjusted child it is the parents

themselves who .are maladjusted. I have had one or two

examples of that in my own personal experience, where a

child appeared to be, so far as I could see at school, quite

a reasonable individual. In one case the child was sent

away to a home for maladjusted children. When I ex-

amined that particular case it did appear that really it was

the parents who were maladjusted rather than the child, the

child could actually do well in different circumstances.

3326.

Supposing the parents are so maladjusted that

they are doing harm to die children and that the marriage

is brought to an end by a divorce. From the point of

view of the child, speaking as a teacher, what do you

think the effect of the legal dissolution of the marriage is

on the child? Do you think it has a big effect or a little

effect?—{Mr. Britton)

:

I should say that it has this effect

:

that it makes quite obvious and public the fact that there

has been this difference of opinion between the parents

culminating in quarrelling and actual separation. There

is a mark of finality about it in the eyes of the child,

more particularly in his relationship with his fellow

children at the school. It rather underlines the fact that

“iMy mummy and my daddy do not live together like

everybody else’s mummy and daddy ”.

3327. Would you say that in certain cases the bringing

to an end of a marriage might be beneficial to the child

if the conditions were almost intolerable?—I do not think

any of us would want to maintain a home where the child

was a witness of constant cruelty which it could under-

stand as cruelty, particularly in the form of physical

violence.

3328. And you would say that in certain cases the actual

act of divorce itself might be of benefit to that child?

—

(Mr. Barnett) : If I may go back to my earlier case where

I thought it was the parents who were maladjusted, then

I would prefer to see them split and the child with one of

those parents, rather than that the child himself should be

sent away .—(Miss Edwards) : In no case would I say that

a divorce was of benefit to a child
;

it is probably the

lesser of two evils.

3329.

Would you turn to Question 5 on custody? Would
you like to say anything more on this?—(Mr. Barnett):

I would only like to say that we think the process of

deciding all the issues should start as soon as possible.

We are quite sure the courts do their best with the evi-

dence that is before them, but we do feel that if the

collation of that evidence started at the earliest possible

time then some of the few mistakes that are made now
could possibly be avoided.

3330. (Chairman) : Arising out of that, might I say that

of course the court is in a difficulty in taking any steps

until it has decided whether or not there is to be a

divorce or a separation?—If I may follow up that point,

what we mean is that as soon as a petition for divorce

is brought, then we feel, like the body which gave evi-

dence before us, that some machinery should be set in

motion immediately to look after the interests of the child

and collect the best possible evidence.—(Mr. Griffith):

We make the point in .paragraph 10. We realise the

difficulty there is as to the way in which the interests of

the children should be taken into account, but we think

that the court itself should have the welfare of the children

in mind, even before the case is heard.

3331. (Mr. Brown): In paragraph 10 you say:—
“Nevertheless, consideration might be given whether

through some change in the law, more attention could

be given to the position of children before the granting

of a divorce.”

Apart from what you have said, have you anything in

mind?—(Mr. Barnett): We have thought of the various

avenues through which this might be done, immediate con-

tact with the children’s committee, for instance, but what

we are most anxious to see is that something should be

done. (Mr. Griffith): We were wondering whether per-

haps there should be somebody connected with the court

whose duty it would be to inves'tigate the position of the

children, so that it would be quite certain that the interests

of the children had been looked into before the case came
on. It might not be sufficient to leave it to some outside

person to do this, it might be better that the court should

have some .person responsible for this investigation.

3332. In paragraph 11 you say:—
“It is important that guidance should be given to

those who are to have the custody of the children . .

Who, in your opinion, should give the guidance?—There
are some bodies at present in existence which do give

guidance.

3333. 1 was wondering if you had some special new
body in mind?—‘No.

3334. (Mr. Flecker): In paragraph 3 you say:—
“ Frequently they answer evasively or by half truths

and they feel resentful, inferior and at a disadvantage

and consequently lack confidence in themselves. This

gives rise to emotional instability, which varies accord-

ing to the type and comparative violence of emotional

stress leading to the separation of the parents . .
.”

I wonder if you would make it a little clearer just

what you mean there? Is the emotional instability in

the children?—Yes.

3335. And that emotional instability in the children

varies according to the comparative violence of emotional
stress in themselves, or in the parents?—I am afraid that

is badly worded. It is the parents who have the emotional
stress.

3336. One of the instances that you give in which a
boarding school may be useful is when the one parent
who is left is unavoidably away from home at a time when
ithe child will be ,at home. Is that in your experience one
of the 'greatest and most widespread difficulties?

—

(Mr.
Barnett): Yes.

3337. One answer to it would be more part-time work
for these mothers?—It would depend on the economic
position of the parent.

3338. It has been said that the employer dislikes having
to pay the national insurance contribution at the full-time
rate and that consequently part-time jobs are not easy to

get? Is that your experience?—I think there are areas
in this country where you can get part-timers very easily.

I do not think the scarcity is general. It is quite easy
to get people for part-time work in my own city.

—

(Mr.
Griffith): May I add that the local education authorities

have the power to give help to the parents in cases of this
kind to pay for boarding school education, but I think
there is quite understandably a certain reluctance among
the heads of boarding schools to take many of these cases,
on the ground that they already have a proportion of
children whose parents are disturbed. I am also not quite
sure whether all local education authorities are using all

the power they have to help people who need boarding
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school education for their children for reasons such as

have 'been mentioned. There are 146 local education

authorities and there is a variety of treatment among
them—indeed we take some pleasure sometimes at the

variety of British education—but it does mean that in

some cases there is a reluctance on the part of the local

education authority to spend the money and also to find

a suitable boarding school for the children. Sometimes

there is a reluctance on the part of the parent to apply.

—

(Mr. Barnett)

:

Could I develop that. The provision for

boarding school education for the brighter children is

relatively better than it is for those, say, from the modern

school. Most of the boarding schools would be regarded

as grammar school type, and many local authorities will

only send boys or girls to boarding schools, whatever their

circumstances, if they think they have already shown by

their ability and aptitude that they are of grammar school

type. So it is at the moment easier for the child coming

from the broken home who is intelligent to be catered for

in this way than it is for the child coming from a modem
school. I am sure that is a fair statement of the position.

3339. You say that boarding schools cannot replace .the

home. Would you agree that nothing can replace a good

home; and that the people who say, send a child to a

boarding school and the problem is solved, are living in a

fool’s paradise? The child may get more chance in a

boarding school than a day school and a good teacher

can help to build up some security for the child, and may
help the lone parent who is trying to do the job of two

parents. Would you agree that both those are good things

to. be attempted?

—

(Mr. Britton)

:

I think we should be in

general agreement.

3340. The third thing which a boarding school can

sometimes do is to give the child from a home where the

parents are constantly fighting a respite from the tension,

so that the child is then better able to face the difficulties

in the home on its return. Do you 'think that is so?—

I think it might be, but there is the other side of the

picture as well. I think that the child who responds best

to boarding school education, or to going away from home

at all, is the child who has got a very stable home behind

him. No child who has got a stable home minds going

away because he knows the home is going to be there

when he comes back. On the other hand, if the home is

broken, children often react very unfavourably to going

away from what little home they have got because they

are afraid it will not be there when they come back. To

some extent I think the danger of the boarding school

is that the child who has lost one parent may feel that the

other one is being taken away as well.

3341. Would you turn again to paragraph 11? In

replying to Mr. Brown’s question you did not say who

you thought should give guidance to those who are to

have the custody of the children. It has been suggested

to us that insufficient use is made for this sort of work

of retired teachers whose experience might be very valu-

able and who might be glad to undertake this work when

they reach pensionable age. Would you care to comment

on that suggestion?

—

(Mr. Barnett)'. It is the first time

I have had the question posed to me. My first reaction

would be against the suggestion. I find that the older

people get the less tolerant they become. The type of

person I had in mind would be somebody not as old as

that and full of human understanding. I should doubt very

much whether it would, in general, be a good idea to

appoint retired teachers for that type of work, on the

ground of their age alone. (Mr. Britton) : My mimediate

reactions are exactly the same as Mr. Barnetts. I think

we would say that that does not mean there are not some

retired teachers who have got that understanding and

flexibility of outlook which would make them satisfactory.

3342. With regard to paragraph 15, do you think that there

is too great reluctance to refuse access to the parent who

is not being given custody of the child, and that access is

allowed in many cases where it might be better for the

child to be entirely separated from the one parent? Do

you think that, because it seems hard to deprive a parent

of access, perhaps too little regard may be paid to the

real interests of the child7-(Mr. Barnett): I rather think

that is true. If I were a judge I would probably do the

same. This right of access has caused some of the worst

problems. I find that often the parent who has the right

of access uses the access to sow dissension in the child s

mind against the other parent. It would not happen in

16950

every ease and these cases have to be judged individually,

it depends on the attitude of the parent to the divorce

itself, but where the feelings are extremely bitter when

the divorce takes place, that kind of thing is likely to

arise and to cause very grave difficulties in the minds

of the children concerned. (Mr. Britton): I think that

is particularly true when the parent who has not got the

custody sees the child for a short time on fairly frequent

occasions. That sometimes happens. Then you have the

situation where the parent who has got the custody has

to do the general disciplining of the child and where the

other parent tends to give sweets and outings and become

a competitor for the child’s affections. (Mr. Barnett):

I had myself one case where the parent was given access

to the child only at school in the presence of the head-

master. I think that must be very unusual, it is the

only case in my experience. In that very short interval

when the child came in to see the parent that parent did

everything possible to sow dissension against the other

parent, by saying that the child was not too clean and its

clothes were not very good, and attempting to give money,

and so on. (Mr. Griffith)

:

May I say this ; since our

memorandum was submitted, I have been approached by

a person who is not connected with the National Union

of Teachers to ask whether I would put forward a

case. I would like to do this, because it is a difficult

case to understand. It is a case* an account of which

.appeared in the Press about two years ago, of a husband

who was granted a divorce because the wife was mis-

conducting herself with her step-son, and yet I under-

stand that she is still allowed to see and have the young

children with her.

3343. (Chairman)

:

I think perhaps if you would send

the case in to the Commission you could do so without

going into details here and now.—I would like to do

that, but I want to point out that it is not connected

with our evidence at all. (Chairman): By all means send

it in.

3344. (Mr. Flecker)

:

In cases where teachers are worried

about the conduct of a child or its reactions, and feel

that the home circumstances, for instance separation of

the parents, are at the root of the trouble, would you

say that there are services available to teachers, from

which they can get all the support and help that they

desire? I have in mind people like the children s officer

or the probation officer.—(Mr. Barnett)

:

I think the

present services in that respect are adequate, provided

there is someone to see they are utilised for each par-

ticular case. There is no need, in my view, to appoint

new people to make these enquiries and to do these jobs,

the people are there already in various organisations.

What probably is lacking is someone to start the machinery

working and to ask these people to do these jobs.

3345. Can you not do that yourselves as teachers?—We
could not in a case of divorce, because we would not

know anything about it.

3346 If a child is showing signs of being unsettled you

can be responsible . . .—That is normally part of the head

teacher’s duty, but on this special issue of divorce we

probably do not get to know of it until the divorce

has taken place. (Mr. Griffith): There is also this, that

the teacher is not always aware as to whose function it is.

We had hoped at one time .that the childrens service

would be a part of the educational system of the country,

but that has not happened. In the schools we generally

get in touch with the chief education officer, or Ins repre-

sentative, and let him sort out the responsibility.

3347. (Mrs. Brace): Do I gather from wihat you have

said, Mr Griffith, that the fact that the chddrens officers

come under another local government department would

rather deter the teachers from enlisting the help of a

children’s officer?

—

(Mr. Griffith): Not at all but we

would- rather do it through the education department.

/

!

,(r,/ KeithV Does your Union cover teachers

in botdfig sohSrir only in day schools?-Np teachers

n all tvnes of schools, colleees and universities, also

teachers fn’ approved spools and all kinds of special

Shoo" You cannot mention a type of school our

members are not in.

3349 How exactly do you amass the information tha

enables TO to answer the various questions that are put

rStSoXndum? If I might put ,t m this way ;
,s it
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information you derive from the children?—-No, we have

more than 600 branches and we circularised each one ot

our branches. The branches will sometimes consider a

matter themselves ; at other times they will put it to the

people in the branch who are interested in the particular

problem. These answers have therefore been obtained

in a variety of ways, from the experience of individuals,

of committees, of teachers who are magistrates, or teachers

in approved schools, and so forth.

3350. What I am getting at is this, is the source of your

information in all cases teachers? Yes.

3351. How do the individual teachers go about getting

the information that we find in this memorandum? Is it

the result of their experience 'that enables them to answer

these questions?—(Miss Edwards) '. If there is the right

atmosphere between a ohild and its teacher, the teacher

soon comes to know when there is anything wrong with

the child—the child comes and talks to the teacher or the

teacher will find a child acting in an unusual way and

makes enquiries to find out what is causing the trouble.

3352. That >is what I asked before, do you get the in-

formation from the child?—{Mr. Barnett): Can I put it

in this way? I do not think the teachers questioned any

of the children but they answered the questions from their

long experience and contact with children.

3353. So the real source of their experience is their

acquaintanceship with children and the enquiries made

of ohildren?—Yes.

3354. In other words, it is not based upon experience

inside the home or experience of parents, is it?—<Mr.

Griffith): Many of our teachers are .parents, they know

the homes of the children and they know the fathers and

mothers. Nobody could say they did not know what was

going on in the homes in their own villages and their own

towns.—{Mr. Britton) : If I might add to that. The ex-

perience also comes from contact with parents, because

if you find a child is not reacting favourably to the school

circumstances one of the first things the majority of head

teachers and class teachers do is to try and make some

sort of contact with the parent, drop a line to the parent

and get him or her to come along and talk. Sometimes

you meet with a blank refusal, the parent will not come;

at other times the parent comes and discusses, often quite

intimately, with the teacher the details of the home hie.

You also get direct approaches from the parents, because

some parents who are having difficulties at home will try

to enlist the co-operation of the school on their side ot

the argument. It is not unknown for both parents to come

along and try and enlist the co-operation of the school,

each on his own side.

—

{Mr. Barnett): If I might follow

up what Mr. Britton has said. We tend to .meet a bigger

proportion of parents of this type than of the normal

parents. As Mr. Britton said, parents frequently come to

see us. A school is a very complex organisation nowadays.

One of the first signs if father goes off is poverty in the

home. Through the schools parents can obtain free meals

for the children' and often there will be a visit from a

parent in this situation to try and get free meals or help

in that way to meet the temporary financial difficulty.

One does get the impression as head of a school that a

far bigger part of the population comes from broken

homes than is actually the case. 9ne y011^ imagine it

was a high percentage, something like thirty per cent., if

lone did not realise that was not the case. 'So we really

do get first-hand evidence from the parents. Then, we

have in our membership many teachers who are magis-

trates, and because they are teachers, they serve in the

(juvenile courts. Many of those send evidence in to our

education department when an inquiry of this kind is

made. So we are giving evidence based on real

experience.

3355. I might as a last word indicate what was in my
mind, whether people like probation officers were more

in direct touch with the homes that we are concerned

with, and with the problems arising m those homes,

than, say, teachers, who perhaps see things from outside

the homes?—I think the answer to that is this, a pro-

bation officer goes inside the home more than the teacher

does. It is not true to say that teachers do not visit

homes, because they do, but the probation officers visit

the homes far more. What the teachers do get very often

is the report of the probation officer on his visit to the

home.

3356. And that will be part of the source of your in-

formation embodied in this memorandum? Yes.

3357. (Mr. Justice Pearce)

:

Mr. Brown put to you the

sequence of the bad home, the divorce and then the broken

home, and suggested that the damage to the child might

have been done by the bad home, before the divorce

occurred. The example was given of a divorce on the

ground of cruelty where obviously serious damage might be

done to the child by its witnessing the acts of cruelty.

Would you agree that where the break-up of the home

arises from desertion or adultery or separation by mutual

consent, in these days the parents do not as a rule have

rows and scenes in the presence of the child, of so

serious a nature as to do harm to the child?—I think

that is often very true. I have in mind one particular

case, a boy in my own school, where until the mother

left the child was happy, worked hard and was doing well.

When the mother went off with someone else, that im-

mediately caused a serious change in that child in school,

which still persists after two years. There was, as far

as I could see, nothing before that; the child was happy,

worked hard and was a perfectly normal child.

3358. If it is true that there are more breaks of that

kind, that is to say without serious rows, it would look

as if the damage to the child had not as a rule been

done before the break in the home?—I think that in

many cases it has not been done before the break. (Mr.

Britton): I think our experience very largely would be

ithiat the break is the creally damaging factor in the

majority of cases. Obviously, if there is a break the

home cannot have been entirely happy beforehand but

as a general rule we find that no serious damage has been

done until that break comes and then that is a very

serious damaging factor.

3359. {Mrs. Jones-Roberts)

:

From what you have said,

I understand that the National Union of Teachers has

members in schools in every village and every town

throughout England and Wales so that you are in a

very favourable position to discuss some of these matters

with us. I would like to know whether you were able

to localise the incidence of divorce in scrutinising the

answers you received to your questionnaire. Evidence

from some organisations suggests that the problem is

formidable. We were told the other day that one in

twenty of the children of this country would come from

some kind of broken home. Now I put it to you, because

you would know conditions in rural and urban areas, do

you find that the problem is different in the villages from

what it is in the large towns? If the problem could

be localised to some extent that might throw light on

some of the basic causes of divorce.

—

(Mr. Griffith) : We
can only give an impression, and my impression is that

we did not have as many replies from the countryside

as from the towhs.

3360. That means that your organisations in the country

would not have taken it as quite such a serious matter and

would not have devoted the same amount of attention

and time to answering your questionnaire?—The circular

was sent around to each local and county association,

some of which are in towns and some in the countryside.

These associations meet frequently and the circular would

be brought to their notice. My impression, I must say

it is only an impression, is that we had more replies

from the urban areas than from the rural areas. {Mr.

Britton): I think that is bound to be true in any case

on numbers of population alone, apart from the other

factors of village life. There would be very few cases

in the villages. Our members would probably feel that

on the few cases that came to their knowledge they

were not prepared to offer evidence. On the other hand,

teachers working in the large cities deal with much bigger

numbers and would therefore.come across more cases and

would feel they could give some guidance in a matter

of this kind.

3361. I realise that it is very difficult to get the exact

information one is seeking. I wonder, for instance, if

your members are able to tell you to what extent they

have to refer children to child guidance clinics, because

of maladjustment? That might give you some kind of

precise information?—{Miss Edwards)

:

Quite often the

children who have to be referred to child guidance climes

are found to come from homes where there is disturbance

but I could not say that all maladjusted children come
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from such homes. Quite a number I have had to deal

with during the last few years have been cases of children

where there has been this kind of disturbance in the

home, and they have had to seek satisfaction in some

way or other and that is how they have sought it.

3362. That again would not help us very much?—I do

not think it would.

3363. There is one other point. In paragraph 10 you

suggest that more attention should be given to the position

of children before the granting of a divorce, and in

paragraph 8 you say that after separation or divorce there

should be some “follow-up” of the children by a social

worker. I wonder if you have thought this matter out

and what your recommendations are. Can we take first

of all the position of the children before the granting of

the divorce? What exaotly have you in mind there?

—

(Mr. Barnett)

:

We did not feel that anything could happen

until the point where one of the parents filed a petition

for a divorce, but we did feel that when that point was

reached there were serious implications for the children

concerned and that therefore the State had some say in

the matter then and would ultimately have to make a

decision on the children. We felt that the best decision

would be made if at that point, which we felt was the

earliest opportunity, some investigation could be made as

to the best that could be done for the children if the

divorce were granted.

3364. You mean in regard to questions of custody that

would have to be decided?—Yes.

3365. Had you in mind, for instance, that where there

were children of the marriage, there should be a longer

period between the decree nisi and the decree absolute,

in order to enable these enquiries to 'be made?—I do not

think we have gone into that question, though my own

personal sympathies would be in that direction. It matters

much less if a home where there are no children is broken

up, and the break-up of a home where there are children

should be the last resort.

3366. (Mrs. Jones-Roberts): I wonder if Mr. Justice

Pearce could say what happens now?—(Mr. Justice

Pearce)

:

The position now is that either .parent can make

an application to the court for custody immediately a

petition is filed, but no steps, such as those you are

envisaging, are taken by the court in order to ascertain

the position of the children at that stage.—That is where

we think we can offer some concrete suggestion. (Mr.

Griffith)-. We thought that if it was somebody s business

to look into the position of the children, there might not

be a divorce. At the present time it seems to me that

there is no way of trying to reconcile the parents in the

SSests of the children. Even if only a few families were

reconciled in that way it would be worth while

3367. [Mrs. Jones-Roberts): Some of the bodies who

have given evidence have suggested the appointment of a

child welfare officer, who would be attached to the Divorce

Court You heard the suggestion made this morning

by £= jSScUttoD of Children’s Officers. You would

also know that in the magistrates courts use IS made of

probation officers. What are your

give a .personal view. My view is that the interests ox

the children should be taken into account during ffie

divorce proceedings and that the court dealing wi
_

should have some responsible officer answerable jo d for

the children If you put responsibilities on all kinds oi

SLr orgSsationl you get into the position where nobody

is really responsible for the child.

M68 Had you in mind that the officer who had made

£pif«rr»d"
ffie

ffiTne arn^ndW

lilfSPi
person would send a report to the court.

3369 It would be a very 'big development, an enti
f.^y

neS de^iS that * ^orce or a separation

16950

somebody should be entitled to come and talk to the

parents about their children?—Yes.

3370. You favour that?—Y©s.

3371. Up to the age of sixteen or longer?—Yes.

3372. In paragraph 10 you say that it is difficult to

see how the position of the children could affect the

decision of the court in favour of or against granting a

divorce. Had you in mind differentiating between

marriages where there are children and marriages where

there are no children? It was not clear to me what

you meant there.—We did not know enough about the

law to see how children could affeot the granting of

divorce. We thought that divorce was something between

two adults. But we did think that the position of the

children should nevertheless be (taken into account.

3373. (Chairman): I think Mr. Justice Pearce would

agree when I say that at the moment the position of the

children cannot affeot the decision of the court in favour

’of or against granting a divorce. There are certain

grounds for divorce and certain other matters that are

not grounds for divorce. That is what you meant? Yes.

3374. You think that there ought to be some way of

bringing in the children?—Yes.

3375 (Mr Mace)

:

When an application was made for

a separation order, and not a divorce decree would you

still want an officer to investigate the position of the

children as soon as the application was, made/—{.Mr.

Britton)

:

Yes, that is our view. We do feel that we want

to defend the interests of the children, and damage can

be done to them if the home is broken up, whether by

separation or divorce.

3376. Would it apply to separation whether asked for

in the High Court or in the magistrates’ court?—We are

not conversant with the legal problems .involved but we

would say “yes”, from the point of view of the child.

3377. (Lady Portal)

:

In paragraph 15 you say :
—

“Whether it is wise for the child to maintain contact

with both parents is a moot point.”

You go on to say that the consequent division of affection

sometimes causes more harm than good and that a com-

plete break may be the lesser of two evils. If m
divorce case, custody was granted to one parent andl the

other refused access altogether, do you not feel that would

cause a great anxiety to the child, and that anxiety would

last many months? Can a complete break really be made

if the other parent has not died?—(Mr.
^

®

parents are divorced or separated bu^ere was some

kind of friendly relationship, not the
be

often is that is a different case and access might be

gmnted'to the other parent, but where the offiy effect

of giving access to the other parent is to disturb the childK Sfat Access takes place, that is the situation where

we doubt the wisdom of granting access. On the point

you have put about the lasting effect, a young child has

a verv short memory and I am quite sure that m the case

of very young children the step would not be serious from

point of view of the child It would v^ysoonkv

forgotten the other parent. In such cases the paren

KS5 almost a stranger. The children wonder who the

person is that they must see.

3378. I was not considering the young child, but the

child of .twelve or thirteen.—The case I had particularly

Smind wTa child of eleven or twelve ;
the divorce had

taken Diace a year or two previously and it was my job

Smother three timef a year wheri she mtemewed

her child It was obvious to me that the child was very

aulcWv forgetting the mother and was very disturbed,

and became increasingly disturbed every time that he had

to see her. He did not really want to see her.

3379. I gather from that, that m your opinion a com-

nlete break would really not be very harmful to a child

It might be at the start?—In many cases

I do not think it would be harmful, it would be better

for the child.
.

3380. (Sheriff Walker): I understand that m the oase

of cruelty you say that much of the damage may be done

to the child while living in the family with both parents,

is that right?—Yes.
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3381. Leaving aside the cases of cruelty, am I right in

thinking that in other cases there comes a stage when one

of the parents leaves the home, and there is a separation

or desertion? In those cases, is it the fact of separation

or desertion that causes damage to the child?—I think

Mr. Britton developed this point. Where there is real

cruelty going on in the home, I should say the separation

was for the betterment of the child.

3382. That is why I wanted to leave aside the case of

cruelty and take only the other cases such as desertion

or adultery?—The answer is that it is the separation that

is the cause of the damage.

3383. That really invades the child’s sense of security?

—Yes.

3384. Supposing that after the separation or desertion,

there is a divorce. Does that in itself do any further

damage to the child? Take the case of a husband who
goes away with another woman leaving the home with

only the mother and children. If a divorce follows on
that, does it do any further damage to the children,

beyond what has been done toy the fact of the father

going away?

—

(Mr. Britton): I would say no, the divorce

does no appreciable further damage. The real damage
is done when the home visibly and obviously in the child’s

eyes breaks up.

3385. It is the fact of the conduct of the parent that

does the damage rather than the court’s act in dissolving

the marriage?—That is what I would say.

3386. In paragraph 7 of your memorandum you give an
illustration of three girls of fifteen who on seeing a photo-

graph of a wedding made certain remarks. What is that

an illustration of?—(Mr. Barnett): I think that this was
intended to give the Commission an idea of the effect of
divorce on the minds of children. Whereas marriage to a
normal girl is something to look forward to, this is the

way certain girls reacted where there was a background
of divorce.

3387. 1 was rather struck with the form of the observa-

tion, “ Do not marry, your husband may be unfaithful to

you ”. It was not “ Do not marry, your marriage may
be dissolved”. I am not sure what the point of that is?—{Mr. Griffith): The girls had a distorted view of things.

3388. You think that is the implication of it?—Yes.

3389. {Chairman) : I thought the clue lay in the last sen-

tence:

—

“ The teacher remembered that the three were children

of divorced parents.”

If was an illustration of what sometimes happens when
children have parents who have been divorced. Is not that

the point of it?—Yes.

3390. (Sheriff Walker): The girls are really saying:
“ Your husband may toe unfaithful and you may have to

divorce him”?

—

(Mr. Britton): I think the illustration

is intended to convey rather that a background of divorce

causes girls and boys to grow up with a distorted view
of marriage in so far as they look on it with a certain

amount of suspicion.

3391. (Mr. Beloe): Have you any experience of difficul-

ties in the continuation of education owing to the fact that
a .parent is not required to maintain his child after the

age of sixteen?—I could not quote a definite case but it

is a general view amongst teachers who deal with older
children that that is one of the factors in causing some
children to leave school rather earlier than they ought. I

would not like to say that it is a clear-cut “Yes”, but
there is a general feeling on the part of teachers with
older children that that does at times enter into the
matter.

-3392. From all that you have said about the effect

of separation of the parents on the children, I would
gather that you would feel that reconciliation should be
attempted at as early a point as possible?—(Mr. Griffith):

Yes.

3393.

Have you any views as to whether the kind of
parents whom :you know would prefer to

,
go to a proba-

tion officer of to a voluntary association, .such as the
Marriage Guidance Council?—{Mr. Britton)

:

T think that.

speaking from experience of the kind of parents in my
own locality, the difficulty is that they do not think in

terms of going anywhere to seek advice
;
rather it would

be desirable if the advice could be brought to them,

incidental to some other activity, particularly, I fee], if it

could be brought in connection with difficulties that arise

over children at school. Often the first indication that all

is not well between the parents may toe slight difficulties

that the teacher notices the child is experiencing in school.

I think that if the follow-up of those difficulties caused

somebody to go to the home in a sympathetic manner,

that might do a great deal of good in the way of recon-

ciliation.

3394. It is a very difficult thing to do, because it almost

amounts to interference in other people’s affairs? Yes.

—

(Mr. Barnett)

:

That is where I think the reaction of the

parents might be different, according to the type of parent.

Whereas in some districts I know in Nottingham the pro-

bation officer would be recognised and accepted by the

parents because he is so frequently visiting in the district,

there are other parents to whom he might give offence

because of the nature of the rest of his work ; that type

of parent would, I think, prefer the Marriage Guidance

Council.

3395. So you would really like the two services?—

I

think there should be both.

3396. Do you feel that the opinion of the schoolmaster

or the schoolmistress could be of assistance to the justices

or to the judge, as the case may be, when the custody of

children is being considered?—As part of somebody else’s

report, yes.

3397. Like Section 35 of the Children and Young Per-

sons Act?—Yes. I would not like a headmaster’s report

to go into a judge in a case of custody. Rather I would
think that whoever compiled the report for the judge

might obtain, among his other enquiries, the opinion of

the headmaster.

3398. You would not like to be asked to attend the

court?—T should personally toe afraid of the time it would
involve.

3399. Would it mean attending more than, say, once in

three years?—I should say it would, it might take up
considerable time.

—

(Mr. Britton)

:

I think we ought to say

that we have not discussed this matter in any way. My
personal reaction would be that I should be unhappy about
sending in a written report, but I personally would feel

that some good could be done by the head teacher, or

in a large school, possibly a teacher who has had contact

with the child, attending the court in some sort of advisory

capacity in regard to the child, but that is a purely personal

reaction on this.

3400. Of course, whatever a teacher says would have to

be known to both parents and he would run the risk of

incurring the displeasure of one or other of them?—Our
fundamental point in being here is that we have the
interests of the children at heart, therefore I think that

the majority of conscientious teachers would be prepared
to take the risk of offending one of the parents in the

interests of the child. We do it in other respects when
parents come to us on certain points—(Mr. Barnett) : If
the head teacher were called upon to give evidence and
he came down, as he must, • on one side or the other in

a case of this kind, the court might take a decision in the
'opposite sense, the child might stay in the same school,
and there might be considerable friction on a point like

that.

3401. You would think it was worth it?—Yes, definitely,

so long as the incidence of such cases was not heavy.

3402. With regard to paragraph 21, have you any ex-
perience as to whether marriages contracted before the
age of seventeen have been very unsuccessful, or less suc-
cessful than others?—No experience.

3403. It is just a view?—My own view, it may be the
view of other members here, is that we would definitely

prefer a later age—(Mr. Britton)

:

This was a majority
opinion as obtained from the evidence we collected from
members of our local associations.

3404. (Mrs. Brace): In paragraph 17 you speak about
the father evading .payment , of maintenance and going to
prison, and you go on to speak about the further adverse
effects on the children. Do you suggest bythat that the
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child suffers, from the actions of other children, if it is

known that its father has had to go to prison for not

paying the mother’s maintenance?—(Mr. Barnett) '. I do

not know whether that is what was meant, but I am sure

it would be true. If a child’s father goes to prison, what-

ever the cause, that does not help the child’s social standing

with the rest of his fellows. Other children are not suffi-

ciently interested to consider whether it makes a difference

what the offence is. All they say is “ So-and-so’s father is

in prison ’’, and that is a very serious thing for the child

concerned.

3405. Would you be prepared to suggest that the 'man

should not go to prison for non-payment of maintenance?

—(Mr. Britton) : The point I wanted to 'make was that in

many cases where the money is not obtained from the

parent the child has poverty added to its other disad-

vantages, therefore we feel that the money should be

obtained from the father and that he should not be able

to work off his debt by going to jail.

(iChairman): We are very much obliged to you for the

memorandum and the help you have given us this after-

noon. Thank you very much.

(The witnesses withdrew).

PAPER No. 41

FIRST memorandum submitted by LADY CHATTERJEE, O.B.E., M.A.,

D.Sc. BARRISTER-AT-LAW

PREAMBLE
This memorandum, based on many years experience as

a barrister practising in the Probate, Divorce and Admiralty

Division of the High Court as well as experience on other

civil cases and as a social worker in London, contains the

following submissions.

RECOMMENDATIONS

Changes in the Law concerning Divorce and other

Matrimonial Causes

1. Change of name

(a) As a deterrent to so-called “ food office marriages ,

it is suggested that identity cards should not be issued to

persons who assert that they have lost their cards as well

as those of their children, without the applicant producing

a marriage certificate and birth certificates as proof of

identity.
. .

(h) Representations made by several organisations to the

Committee on the Law of Intestate Succession are some

indication of the prevalence of these irregular practices.

2. Changes in legal preliminaries to marriage

(i) Minors

knowledge and belief they are not suffering from any

mental or physical disability which would render the

marriage either void or voidable. In the case of civu

marriages, no certificate with licence should be issued

by the registrar unless the applicant alleges strong

reasons for urgency and proves the same to his satisfac-

tion. This will bring the procedure into conformity

with Scottish law, where “ a Sheriff’s licence, which has

the effect of dispensing with the requirement of pro-

clamation of banns or publication of notice”, can be

obtained “ only in exceptional circumstances of

urgency.”
0

(b) All applicants, whether minors or adults, should

be required to produce their birth certificates and identity

cards and where these do not tally they should give

reasons.

3.

Marriages voidable by statute'

(a) It is suggested that medical opinion be taken as to

whether 'the period of twelve months should be ex-

tended to cover cases 'that may become apparent at a

later date.

(b) Where a declaration is . required .regarding mental or

physical disability and it is later found that such a dis-

ability did exist, the person or persons who signed such
. . 1 ...L.J .a nL/\i,r +l-in+ +lipv n Qn tlrt

ra) When one or both applicants are minors, each declaration may be required to show that they had no

applicant is required to sign a declaration that the reasonable ground foT not signing the required declaration,

required consent has been given, or that there is no one
- . ! .. t_ rtf Hue Hpi'Inrai.mn. a

qualified to give it. In support of this declaration,

written consent should be deposited with the authority

who publishes the banns or issues the common licence.

In the case of civil marriages the consent should be de-

posited with the Superintendent Registrar and no certih-

cate with licence should be issued by him, unless the

applicant alleges strong reasons for urgency in writing

and proves the same to the satisfaction of the regis-

trar
2 In addition, this written consent should be

accompanied',by a statement that to the best of his or-her

knowledge and belief the party is not suffering from any

mental or 'physical disability which would render the

marriage either void
,
or voidable.

(b) These recommendations are based on the'facts that

a large number of minors, both boys and girls, are

married every year and that a certain proportion of

them marry men and women who have already been

divorced there is frequently great 'disparity of age

between the parties
1
,
-and a large .number -of illegiti-

mate ^children -have mothers under twenty years of

age.
5

(ii) Adults

(a) It is suggested that in the case of both religious

and civil marriages, both applicants, in addition to sign-

ing a declaration that there is no legal impediment to
'

the marriage, should add that to the best of their

1 Report of the Committee on the Law of Intestate Succession,

^^^stract
8

of Legal Preliminaries to Marriage, 1951,' page 4

^^Statistical Review of England and Wales, 1950, Table G,

pages 49 and 51.

•* Op. cit.. Table J, page 53.

s Op. cit.. Table AA, page 114.

(c) As a certain number of marriages are annulled .each

year on grounds of mental and physical disability at the

time of marriage8
,
the above safeguards have been sug-

gested, with a view to reducing the number.

4.

Where marriage is sought to be upheld

(1) Decree for restitution of conjugal rights

It is suggested :

—

(a) That the grounds on which a marriage may be

annulled or avoided during the first year of marriage

Should also be grounds for refusal of a decree ofrestitu-

tion of conjugal rights.

'(6) That development of insanity even without appre-

hension of physical violence and the conviction or im-

prisonment of a husband or wife for a criminal offence,

may also be made additional grounds for .refusing a

decree.

(c) The number of decrees for restitution granted each

year is comparatively small
0
,
but it is suggested that

further relief is required.

(2) Legitimacy

(a) Until 'the passing of the War Marriages Act, 1944,

and the Law Reform (Miscellaneous Provisions) Act,

1949 (now consolidated .in S. ;18 (1) (b) of 'the 'Matri-

monial Causes Act, L950), it' was only when the hushand

was domiciled in ,England that the Divorce Court exer-

cised its jurisdiction and granted a decree. But now

the 'Divorce +Gourt dias ' the ipower 'to grant a 'decree 'to a

wife who is and has been ordinarily resident in 'England

4 Abstract of Legal Preliminaries to Marriage, 1951,.page'll.

7 Matrimonial1 Causes Act, 1937, Section 7.

-8.Civil Judicial Statistics, '1951, Table XI,’page 27.

9 Op. cit., page 28. #
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for three years prior to her petition. The present posi-

tion makes the legitimacy of the children who may be

born to the woman should she marry again, subject .to

doubt. This point needs consideration in order to

remove any such doubts.

(b) Children of voidable marriages are now deemed

to be legitimate by virtue of Section 9 of the Matri-

monial Causes Act, 1950, but children born before the

passing of this Act are still deemed to be illegitimate.

It is suggested that this enactment be given retrospective

effect.

(c) The duty of re-registering the births of children

legitimated by subsequent marriage should be strictly en-

forced in all cases.
10

<d) It is suggested that there should be a statutory

obligation to publish statistics regarding:—
(i) Custody orders in the High Court.

(ii) Number of children legitimated by subsequent

marriage.

(iii) Number of children for whom orders regarding

“ care and control ” have been made.

petition and when they are not, and what constitutes

repudiation ;
and to prevent needless litigation.15

6. Additional grounds for divorce

Cruelty

(a) Since a petitioner may obtain an order on the

ground of persistent cruelty to his or 'her children

against the respondent in a court of summary jurisdic-

tion10 , it is suggested that it should also .be a ground

for relief in the Divorce Division.

(b) Where the respondent is a “habitual drunk-

ard
”17 the petitioner should be granted a decree for

dissolution of marriage. Relief in such circumstances

is obtainable in a court of summary jurisdiction.18

7. Proceedings after divorce

(a) Statutory rules, it is urged, should be made per-

mitting deductions from wages, earnings or income, in

order to enforce compliance under an order for main-

tenance. 10

{b) Imprisonment should not wipe out arrears of main-

tenance.20

5. Grounds for divorce

(1)

Cruelty

(a) It may be considered whether the test should not

be the degree of cruelty rather than the mental or

physical effect caused thereby. A man or woman who,

though subjected to cruelty, has sufficient strength of

body and mind not to let his or her mental and physical

health be affected is disentitled to a decree on the

grounds of cruelty. 11

{b) It is suggested that as a petitioner may obtain an

order on the ground of persistent cruelty to children

under the Summary Jurisdiction (Separation and Main-

tenance) Act, 1925, Section 1 (2) and (3), this may well

be made an additional ground for relief in the Divorce

Division.

(2)

Adultery

{a) When the person charged is a woman she should

be made a co-respondent in the same way as a man
and not only “if the court thinks lit".12

(b

)

A similar right to claim damages from the co-

respondent should be given to the wife petitioner as is

enjoyed by the husband petitioner.

(c) Seotion 198 of the Judicature Act, 1925, may be

amended to permit, in suits for divorce on the grounds

of adultery, questions to be put to a party or witness

in the suit, tending to show that the party is guilty of

adultery. 13

(d) When the husband is petitioner, damages should

be assessed not merely on the loss of his wife but on
the damage done to the children. When the wife is a

petitioner, loss of a home and financial support for

herself and her children should be taken into considera-

tion.

(e) Children should be given a right of action against

the guilty party.

(f) The co-respondent (man or woman) should be

required to make an affidavit regarding his means when
damages are claimed.

(g) Both the respondent and co-respondent (man or

woman) should be required to be present at the hearing.

(3)

Desertion

(a) The rule requiring a period of three years imme-
diately preceding the petition on the grounds of deser-

tion should be changed, so as not to act as a deterrent

to reconciliation.18

(b) The laiw regarding agreement to separate and
deeds of separation, needs to be clarified to enable the

parties to know when such conditions are a 'bar to a

10 Legitimacy Act, 1926: Schedule, Registration of Births of

Legitimated Children.
11 Russell v. Russell (1897) A.C. 395 and Divorce Case Book,

page 116 et seq.
12 Matrimonial Causes Act, 1950, Section 3 (1) and (2).
13 Final Report of Lord Justice Denning’s Committee, page 28,

paragraph 70.
14 Op. tit., page 16 (xii).

•

Suggested Changes in the Powers of Courts of

Inferior Jurisdiction

S. Courts of summary jurisdiction

It is suggested:—
(a) Magistrates should have power to make interim

orders for maintenance up to the time of the order

of the Divorce Court.21

(b) Before hearing a summons, the court should re-

quire information as to whether the parties have con-

sidered the possibility of reconciliation, and for this

purpose probation officers should be available. (Sec

opinion of Lord Jowitt.)22

(c) When deciding questions of custody the court

should always have the assistance of a .probation officer

and should require both parties to appear. The wishes

of the children should be considered and their welfare

should be the paramount consideration.

(d) The court should be required to keep statistics

of all matters arising out of their matrimonial jurisdic-

tion.

(e) There should be a olose liaison between these

courts and the juvenile courts.

if) The courts should have all proceedings taken

down by a shorthand writer.

(s) The courts should ibe presided over by a stipen-

diary magistrate and if the stipendiary is not a woman
the magistrate should have the assistance of a woman
lay magistrate.

(ft) Special .probation officers or court welfare officers

(women as well as men) qualified to deal with matri-

monii matters should be available to assist the court.

(f) The court should be empowered to enforce orders

for maintenance made by the Divorce Court.

(/) Immediate effect should be 'given to those Sections

of the Legal Aid and Advice Act relating to legal aid

and legal advice in the lower courts.

9. County courts

It is suggested:—
(a) Legal aid and legal advice should be made avail-

able by the immediate implementation of .the Legal Aid

and Legal Advice Act—in accordance with Lord

13 Rayden on Divorce: Chapter 3, page 112, paragraph 125.

ls Summary Jurisdiction (Separation and Maintenance) Act,

1925, Section 1 (2) and (3). . . _ ,
17 Habitual Drunkards Act, Section 9, as amended by Section 3

of the Summary Jurisdiction (Separation and Maintenance) Act,

1925. See also Buckler v. Buckler (1947) P., pages 25 and 30, per

Lord Greene, M.R.—Divorce Case Book, page 70, line 17 et seq.

" Licensing Act, 1902, Section 5. . „
19 Army and Air Force (Annual) Act, 1948, Part 1, Section 5,

and Naval Forces (Enforcement of Maintenance Liabilities) Act,

194
£ Report of the Commissioner for Prisons, 1950, Table XII,

Pa8
» Final Report of Lord Justice Denning’s Committee, page 33,

Pa"E
3SLri:

I

H£
>

s» of Lords, Vol. 163, No. 87, Col. 338.
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Jowitt’s view ;
beoause, as he said, “ The county court

is the poor man’s court. I should have thought that

if there was one court where it should be available,

it was the county court”.23

(£,) Before hearing a petition, the court should require

information: (i) whether the parties have considered

the possibility of reconciliation ;
and (ii) if there are

children, what arrangements are proposed for their

custody and maintenance.

(c) Same as in courts of summary jurisdiction.

(d) Same as in courts of summary jurisdiction.

(e) Same as in courts of summary jurisdiction.

(/) Special probation officers or court welfare officers

(women as well as men) qualified to deal with matri-

monial matters, should be available to assist the court.

(p) Court welfare officers should be present at the

hearing of divorce petitions when questions of custody

arise, and they should represent the interests of the

children before the court24

(/,) Decisions concerning children should normally

be made by the judge at the hearing of the suit or imme-

diately after it.
24

(i) Both parties should be required to appear, if pos-

sible, and the wishes of the children should be taken

into consideration.

(i) Decisions concerning maintenance should normally

be made by the judge at the hearing of the suit or

immediately after it
24 and no decree absolute should

be granted before such an order has been made.

Suggested Changes in the Property Rights of

Husband and Wife

10. It is suggested that a guilty husband should be

restrained from compelling his wife and children to vacate

the matrimonial home.

Suggested Changes in the Administration of the

Law

11. Matrimonial causes are at present dealt with by

three different courts. It is suggested that:—

(a) The procedure throughout should be the same.

(b) Prior to the institution of actual legal proceedings

the parties should be encouraged to consider the pos-

sibility of reconciliation and the arrangements regardmg

custody and maintenance for the wife and eh)idren,

should reconciliation prove impossible. Before a legal

aid certificate is granted, tie legal aid committee should

be satisfied on both these points.

(c) The legal advice centres should have their func-

tions extended and they should be run on lines similar

to those of Cambridge House and Mary Ward Settle-

ment. Settlements with wide experience, such as these,

should become an integral part of any legal advice

scheme.

(d) For the purposes of legal advice, as distinguished

from court work, barristers with knowledge of the work

of the courts and with social experience should be

employed as well as solicitors.

(e) Legal aid should be available in all courts.

(f) The question needs consideration whether parties

who have themselves committed adultery should be

given legal aid.

(o) Cases where children are concerned should be

.put into a separate list and heard at a different time

from cases where childless couples are concerned. AH

questions of custody should be dealt with by the judge

who has heard the case and he should, in all cases, have

the assistance of a court welfare officer or a woman

assessor. Both parties should have to appear, and the

wishes of the ohildren be taken into consideration.

(h) Discretion cases should be dealt with separately

from others, so as to enable the judge to have tune to

deal with all the issues involved.

General Recommendations

12. It is respectfully suggested that the Royal Commis-

sion should consider publishing an interim with

suoh recommendations as have already the full force of

enlightened opinion. If ameliorative measures have to

wait till the final report of the Royal Commission is pub-

lished and their recommendations embodied in legislation,

there will be meanwhile numerous broken marriages, with

all the consequent misery to .the spouses aud their minor

children.

13. The Royal Commission may consider recommending

in their interim report the adoption of the following

:

(1) The recommendations of the “ Royal Commission

on Population”, regarding education for marriage;

(2) The recommendations and suggestions of the Final

Report of Lord Justice Denning’s Committee regarding

reconciliation,
^
advice, children, alimony, maintenance,

and custody ;

26

(3) The publication of detailed statistics regarding

matrimonial causes with special reference to the num-

ber of children involved.

(4) The full implementation of the Legal Aid and

Advice Act.
{Received 2nd January, 1952.)

14 Fina^Report of Lord Justice Denning’s Committee, page 33,

paragraph 87, II (1) and (2); in (1).

25 Royal Commission onPopulation,,PaSe 21
1^e

<?;
. < 2

“ Final Report of Lord Justice Denning s Committee, pages 12

and 13 paragraph 28; pages 13-17, paragraph 29, pages 17 xy,

Smerip5S», 31. 3i ind pages 32 ami 33, paragraph 87, 1, II

and in.

42PAPER No. -

To supplement the recommendation in my memoran-

dum, regarding the publication of detaded stotistics regard-

ing matrimonial matters—a recommendation _wffich .is

based on the view that the basis and support of effective

Sato i? sound public opinion and accurate know-

ledge—I huurbly suggest that the whole question of colled.-

ing and collating the relevant facts be thoroughly rcV.YAcd

In to connection I beg to draw the attention of the

Royal Commission to the following:

(1) The statistics relating to matrimonial and divorce

matters are scattered over mo less than six separate

Government publications

:

A —The Registrar General’s Statistical Review of

'England and Wales (compiiation takmg two years-

e.gf, figures relating to 1948 published in 1950) con-

tains annual tables relating to:

(i) Table J. The combined ages of husbands and

wives who inter-married, i.e., what the ages or

women were who married boys of sixteen, etc.,

and vice versa.

16950

(ii) Table O. The number of decrees relating to

the dissolution and annulment of marriage over

a period of years.

(iiD Table P. The duration of marriage and the

number of children involved in divorce

petitions.

(iv) Table G. The marital age and numbers of

bachelors, widowers and divorced men, and ffie

number of spinsters, widows or divorced

women whom they married, and vice versa.

(v) Table AA. The ages of mothers who gave

birth and the number of such legitimate or

illegitimate births.

—The Criminal Statistics of England and Wales.

containing tables relating to Magistrates Courts—

Certain other Proceedings :
—

Table X or XH containing numbers of orders

relating to:

—

Married women—maintenance orders.
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Married women—separation orders.

Guardianship of infants orders.

Poor law: orders for maintenance of wife,

children and young persons for mainten-

Adoption.

C.—Report of the Commissioners of Prisons and

Direction of Convict Prisons.

Table XII—Non-criminal prisoners.

Non-payment of wife’s maintenance.

Non-payment of children’s mainten-

ance.

D.—Report of National Assistance Board.

Table 1. Number of separated or deserted wives

receiving assistance.

Table 2. Number of dependants or applicants.

E.—Civil Judicial Statistics.

Table 10. Matrimonial Causes heard by Special

Commissioners.

Table 11. High Court of Justice, Probate,

Divorce and Admiralty Division—Divorce

Proceedings.

Table 11. D. Comparative Table 1938-1949,

relating to grounds for divorce and nullity.

F.—Criminal Statistics : Magistrates’ Courts.

Table IX. Juveniles aged fourteen and under

seventeen dealt with summarily.

Table X. Juveniles under age of fourteen years

dealt with summarily.

Table XI (including juvenile courts). Indictable

offences.

G.—Annual Abstract of Statistics.

(2) The above statistics are collected by different

government departments with differing objects in view.

(3) Many important questions which could be eluci-

dated, by adequate statistics collected with particular

ends in view, are in consequence left to guess-work.

In this connection it may be pointed out that in

Western Australia statistics are collected, showing:

—

(i) The grounds on which decrees absolute have been

founded, and these have been divided into two cate-

gories according to whether they have been obtained

by the husband or the wife.

EXAMINATION
(LADY CHATTERJEE, O.B.E., M.A., D.

3406. {Chairman) : I am sorry that we are starting your
evidence so late in the afternoon but your memorandum
is so clear and your reasons and references so fully given

that I personally have very little to ask you. I see that

you base your memorandum on many years’ experience
as a barrister practising in the Probate, Divorce and
Admiralty Division of the High Court as well as ex-
perience in other civil cases and as a social worker in

London. Can you indicate the nature and extent of your
social work, for the information of the Commission?

—

(Lady Chatterjee): My social work has been mainly in

connection with government departments but it has
always had its human side. I had originally to do work
for the Board of Trade and in that connection I had to

find out whether certain factories were suitable places for

young persons. I also worked in the welfare department
of the Ministry of Munitions and there again I had to

deal with the human side of the work and to see that

proper and adequate arrangements were made for the
workers. When I worked in India as an adviser to the

Government of India, there again it was the human
element that I had to consider, how far legislation should
improve the conditions under which women and children

worked. So my work has not been social work in the
ordinary sense of the term although it has always had the

human angle to it.

3407. Before we ask you any other questions, is there

anything you wish to add either to your memorandum or

(ii) The duration of marriage and the number of

children in each year group.

(iii) The number of children involved in the husband’s

petition and the number in the wife’s.

(iv) The ages of the husband and wife at the time of

divorce.

(v) The age of wife at marriage and duration of

marriage.

(4) Other memoranda submitted to the Royal Com-
mission have also made recommendations regarding the

need of adequate statistics.

(5) The Magistrates’ Association has for some time

past been urging the necessity of improving the statistics

which are available, on the ground that the marshalling

of the facts will be of material help in assessing the

value of the work that is being done by juvenile and

adult courts, but apparently without much success.

(6) The statistics that are available are very inade-

quate relating to marriage and divorce and the numbers

of children involved, and give no indication of the

size and importance of the subject.

(7) No adequate system of collecting statistics can be

compiled unless it is done by a co-ordinating body and

designed to answer certain specific questions.

(8) Most of the important facts are available in the

records of the Divorce Registry of the High Court, in the

district registries and in magistrates’ courts.

(9) The present arrangements for the collection and

analysis of statistics relating to marriage and divorce are

not adequate to meet modern needs and in consequence

there is grave lack of knowledge and no possibility of

research into the social, economic, medical and psycho-

logical problems connected with marriage, divorce and
the children of divorced parents.

Finally, I beg to make a suggestion, similar to the one

embodied in the recommendation of the Royal Commis-
sion on Population that :

—

1. The collection and tabulation of the statistics relat-

ing to marriage and divorce should be entrusted to

the Interdepartmental Committee on Social and
Economic Research.

2. The functions of the Committee should be extended

to include the necessary executive powers.

3. It should have adequate funds at its disposal.

(Received 13 th June, 1952.)

OF WITNESS
Sc., Barrister-at-Law; called and examined.)

to your supplemental memorandum?—I should like to

make a few remarks. I should like to say in the beginning
that I am here in my individual capacity and solely

responsible for any views or statements of fact in my
memorandum or that I may make now, .that in my
capacity as a member of very large official organisations
both of men and women I have had opportunities of inter-

changing views with many people and benefiting by their

knowledge and experience and that I have also had inter-

national contacts because, as you know, the United Nations
are at this moment engaged in enquiring into marriage
laws in various countries all over the world.

There are three points in respect of which I would like

to elaborate my memorandum. The first is with regard
to the supplement on statistics. I would like to say that
I do not think that I made it quite clear that I was
advocating there both an immediate collection of data
and a long-term policy. These statistics could be collected
from the existing available material ; the offer of the
Justices’ Clerks’ Society might be accepted because there
is a great deal of information which could come from the
justices’ clerks. The table that is at present provided is

very vague and just leaves one with a sense of frustration.

I am referring to Table XII of the Criminal Statistics of
England and Wales. I am making this suggestion because
I think that the public should be made aware of the
number of children connected with broken homes, the
number of custody orders made and, in the Divorce Court,
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the number of men, for instance, who file petitions for

adultery against their wives and the number of women

who file petitions against their husbands
j
though statistics

as to the number of petitions filed are S^en, he grounds

on which they are founded are
f tw»P

are
distinguish between husbands and wives. There ar

many statistics available but they are scatt
®F^.

ti .

at least six or seven different government publications

and I have not come across anybody, except

myself, who has had the energy to buy aU these sets of

statistics and collate them. They are not nfflnmlly coUatrf

and brought into correlation noth each other. You are

given the numbers of boys and girls who married
_

under

twenty-one but you are not given any information relat ng

to whether the marriages have been a 5U“%S “ °

statistics could be obtained from the
e

E
Jg

s“y
;

herause the ases of the parties are given in tne divorce

petition Those sort of statistics, I think, could easily be

collected here and now. I feel that if they wen

the public would get to know them and would be m a

position to support any recommendations that may ulti

mately be made by this Royal Commission.

3408. 1 confess that in some cases I am not quite sure

what would be the results that we should get from addi

Statistics, but that is a matter I should to »

yo^att^^menf^fcours^th^CiviKIlidicial Statistics,

S M 3t“o?e piint, do show the number of petitions

I SSCl'is^at^lS 4S
whiclfSht be given. We will study your suggestions

tom fafpo^o® view.—In
^
aragr^V whetherTwS

envS’ng
1

that counTy courtJjudg^s sho^

SS very
<K»ic£

exnerience they have of human nature in various aspects.

Spmts °Sch haVe beefSonTwhS raft.*
^

lead

one to ’believe that the appointment Sti
°

act as tlivo-e judges &£$£££&s b«n

immim
thnv should be appointed as commissioners, that th

loSii^^S aSS
nfactiS- they were not county court judges and the work

S t£e c’oHS court judges was very hrghly pra.sed.on

both occasions.

they do not pronounce decrees of divorce but their seP"

tion orders and their maintenance orders have a verx w^e

effect and their findings are the basis voyitorf Div

Court proceedings, and therefore I “fP? ^lair-
lay magistrates should be assisted in all cases by a. (Jh

man who would be either a stipendiary magistrate or a

Chairman with legal qualifications. I make ‘hls su
®J

stl“
because, as was pointed out to you yeste day by fte

Justices’ Clerks’ Society, the question of adultery “

»

with in the magistrates’ courts in a manner very different

from that in the Divorce Court. In that connection, may

I referto Se Report in 1943 of the Matrimonial Causes

/Trial in the Provinces) Committee, the Chairman of

which was Sir Ralph Wedgwood. At page 7 of the Report

“Thus the rules are directed, amongst other things,

to making sure that the party charged with such amatri-

monfal offence as entitles the other party to relief has

in fact been made aware that the proceedings are

foot and that the allegations upon which the apP11̂ -

tion for relief is based are true and not artificial and,

Xe aSery is alleged, that XwCtS
existing and not artificial persons, and have been served

and can be identified before the court.
ana can ut ,

z Xt ioS
i

t/ in

fteoSeufly asked to conduct ,a cross-examiMtion

to have a person with legal knowledge as a Chairman a

a magistrates’ court.

ooin OCCasiuuo.

3409. You think as long as commissioners areemp^yed,

county court judges are the most suitable to be selected.

—I think so.J. LU1LUS. O’-..

,

3
r,-

wd?s s iXowXm“cS»uS
es

with alAhe work without very considerable delays? I

ttSclat thr/act that the county court judges kuow

local conditions is a great advantage.

3411 I follow that. Is there anything else you wanted

to add?—I wanted to say, with due deference to lay

magistrates that all that has been said about county court

the magistrates’ courts, because the mag!!strates have a

wide a jurisdiction as the Divorce Court. It is true that

magiauai.ua

3412 Is there any other addition you wish to make7—

No, those were the three points I wished to make.

o4,o perhaDS I should point out that the first two

S'Snce
01 wXXVa Roy”?

mWMMm
IssaiMSl

divorce. ._

Ip-flWM
?oX»uab“?ound fc? not signing fhe required

I "orundemtand gL-I^“SaSiy a

court”, where I have suggest
dec^ration that they are

SSwSSS? a Xtal S
Ph^s«^Mch
— *» *
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No submtcted by Lady Chatterjee to further

Questions arising out of her first Memorandum

[Continued

and it is found later on that such a disability had in fact

existed at the time, the parties should be asked to show

cause why they did not declare its existence if they had

reasonable ground for knowing of it. It is a bit involved.

3415. Will you turn to paragraph 5 (2) (d) where you

say:—
“ When the husband is .petitioner, damages should

be assessed not merely on the loss of his wife but on

.the damage done to the children.

I was not sure as to the basis on which you thought the

court should assess the damages. If the damages are to

be assessed on the injury done to the children on what

principles would you assess them? The children have

lost their mother, she may have been a good or a bad

mother. What sort of line would the court follow?—

I

do admit that it is rather a vague suggestion, but I think

that when damages are being assessed on the loss ot a

guilty wife, the damages can never be very high because

obviously the husband has lost a wife who has committed

adultery, but the people who have suffered are the children.

Their home is, to some extent, broken up and they need

rehabilitation, but how the damages should be assessed

is, I do admit, extremely difficult.

3416. Then you go on :
—

“ When ithe wife is a petitioner, loss of a home and

financial support for herself and her children should

be .taken into consideration.”

I was not quite sure how much further you wer,e suggest-

ing .the court should go. At the moment the court has

full power to make the guilty husband provide for his

wife and family. Were you thinking of some damages

from the woman named?—'Yes, because whatever a wife

obtains as alimony or maintenance is generally a very

small proportion of the man’s income. She is supposed

to be able to live on less than the husband living alone

has to live on, .though she does get financial support tor

her children in addition. Where the home is broken up

the division is more in favour of the guilty husband than

the wife and enough consideration is not given to the

fact that she has lost a home and has to endeavour to

maintain her children in the state of life in which they

•have hitherto been brought up.

3417.

Would you turn to sub-paragraph (g) where you

say:—
“Both the respondent and co-respondent (man or

•woman) should be required to be present at the

hearing.”

I wondered whether .the purpose of that was to give effect

to your proposal under sub-paragraph (/) where you

Sa

‘“The oo-respondent (man or woman) should be

required to make an affidavit regarding his means when

damages are claimed.”

Is that the reason why you .think they should be present?

It does add to the cost of a divorce suit requiring them

to be present?—Yes, it does add to the cost and there

I was following, and I ought to have quoted it, a recom-

mendation that I obtained from the Report of Lord Justice

Denning’s Committee where it is said that there would

be many advantages if the respondent and co-respondent

were in court. I think in any case as far as the respondent

is concerned it is very important because the question

of custody of the children and so forth would arise.

3418. But as regards the co-respondent, I thought the

reason why you were suggesting it was because of your

proposal in sub-paragraph (/). Is that right or wrong?—

That is partly the reason and it is partly because of what

the Denning Committee said. It thought that a greater

degree of truth might often be arrived at, especially in

hotel cases and suchlike matters, if the parties were there

and could, if necessary, be questioned.

3419. I think I follow all your other proposals very

fully and I have nothing else to ask.—May I make

another supplementary remark? I have tried not to go

outside .the terms of reference of the Commission but I

would like to draw attention to the fact that when Mrs.

White asked the former Prime Minister whether the terms

of reference would be narrow or wide, and whether

such questions as marriage guidance and advice and help

to avoid the break-up of marriages would be considered,

the Prime Minister said that he would certainly take

into account the points put forward by Mrs. White

when considering the terms of reference. They were

eventually left out, as we all know, but he did make such

a statement.

[Chairman)

:

I am very familiar with that Answer but

we 'have to look at our terms of reference as they are.

If other matters had been intended to be investigated the

personnel of the Commission might have been different.

I do not know about that, but we have to see our terms

of reference as they are, and I can assure you that the

terms of reference embrace a very great deal. May we
leave it like this? If the Commission want further light

upon your memorandum we will ask you to come and
help us again. (See Paper No. 43.) If we do not, you
will understand that we have read and considered your

memorandum and we are very grateful to you for it.

[The witness withdrew.)

CAdjourned to Thursday, 19th June, 1952, at 10.30 a.m.)

PAPER No. 43

WRITTEN ANSWERS SUBMITTED BY LADY CHATTERJEE TO FURTHER
QUESTIONS ARISING OUT OF HER FIRST MEMORANDUM

1. Does Lady Chatterjee advocate setting up a special

domestic court from amongst the magistrates in a

given division? [See para. 8 of Paper No. 41.)

Yes. A special domestic court consisting of magis-

trates specially ohosen for their experience and. knowledge

of the work, one of whom should be a woman, would,

in my opinion, have certain advantages :

—

(i) Such a court would enjoy many of the privileges

now enjoyed by juvenile courts. There would be

attached to it a panel of magistrates with special

qualifications.

(ii) Such a court would be able to deal with applica-

tions for summonses as a routine matter. The court

could ensure die attendance of a probation officer or

a court welfare officer
;
and as it would be dealing with

the initial stages of the trouble, it might, with the help

of the probation officer, be able to help the parties

to settle their differences without
,
pursuing their legal

remedy.

(iii) As the work and popularity of such a court
increased it would be possible to have special premises
set apart, so that the link between it and the ordinary
police court would eventually cease to exist.

(iv) Applicants would feel their matrimonial diffi-

culties put them in a class apart from other police
court cases and this would have a wholesome psycho-
logical effect on them. They would feel more inclined
to approach the court at a much earlier stage of their

difficulties.

(v) When the provisions of the Legal Aid and Advice
Act are made applicable to magistrates’ courts, the
existence of a special domestic court would be a useful
link, not only between the court and those administering
the Act, hut also for those solicitors and barristers wish-
ing to specialise in matrimonial cases.
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Paper No. 43—Written Answers submi

Questions arising out of

2. Would every such court throughout the country have

to be presided over by a stipendiary magistrate? (See

para. 8 (g) of Paper No. 41.)

In view of the importance of the matrimonial work

done by magistrates it is advisable, in my humble opinion,

that domestic courts should be presided over by stipen-

diary magistrates. The reasons for holding this opinion

are set out in my answer to question 3 below.

3. Is this feasible . . .

Admittedly it would be difficult to obtain the requisite

number of persons with suitable legal qualifications and

social experience to undertake the work in the beginning.

Lay magistrates with suitable legal qualifications may be

willing to be appointed as stipendiary magistrates. The

importance and social significance of the work would

undoubtedly make a large appeal so that the supply would

eventually meet the demand.

The fact that there are a very large number of magis-

trates’ courts would make it necessary for stipendiary

magistrates, in certain cases, to preside over a number

of different courts as is done by county court judges.

. . . and is the nature of the work such that lay magis-

trates could not cope with it?

The following facts, in my humble submission, make it

difficult for magistrates to cope adequately with the matri-

monial cases on which they have to adjudicate

:

(i) The wide matrimonial jurisdiction conferred on

magistrates by the Summary Jurisdiction Acts and the

Guardianship of Infants Act, which is similar in many

respects to the jurisdiction exercised by the divorce

judges of the High Court, lays a heavy burden on them

without there being any provision to ensure that they

have legal qualifications. While the magistrates have

the assistance of legally qualified clerks, the final

decision and responsibility rest with the magistrates.

•(ii) The volume and complexity of the work have

increased considerably since 1895 when the Summary

Jurisdiction Act was passed extending the powers of

magistrates, and now require a knowledge of many

statutes amending and extending their powers as well

as a knowledge of case law.

(iii) There are no pleadings. Except in the case where

adultery is charged, the defendant does not know before

trial in detail what charges he has to answer, the peti-

tioner is unaware of any counter-charges.

<iv) Adultery may be charged by either the husband

or the wife, without the person with whom the adultery

is alleged being made a party to the suit. It would

appear to be rather difficult, in these circumstances, for

the magistrates, especially in an undefended suit, to

satisfy themselves that there is no collusion or that

adultery has in fact been committed.

<v) The fact that the provisions of the Legal Aid

and Advice Act relating to legal aid and advice in

magistrates’ courts lhave not yet 'been implemented

means that the parties as well as the magistrates are

deprived of the legal assistance to which they would

otherwise be entitled.

(vi) The parties are, in many cases, not legally repre-

sented and, though there is a provision in the Summary
Procedure Act, 1937, Section 6, enabling them to obtain

assistance in cross-examination, their lack of knowledge

of the law puts them at a grave disadvantage and may

prevent the court from being seized of relevant and

important matters which so often form the basis of

applications to the Divisional Court. Further cross-

examination and re-examination cannot be satisfactorily

done by the court as it needs to be done for both

parties separately by persons acquainted beforehand

with the relevant facts. The prosecution and defence

need to be represented from different angles. To cross-

examine satisfactorily needs considerable legal experi-

ence and legal knowledge as to what questions are

admissible.

(vii) As the findings in a magistrates’ court are often

used as corroborative evidence in subsequent Divorce

Court proceedings it is essential that as far as possible

all relevant facts should be brought to the notice of

the magistrates’ court. The parties to the suit are
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* by Lady Chatterjee to further

first Memorandum

comparatively ignorant of the law. They have fre-

quently had no legal help beforehand in the preparation

of the statements and often do not know how to elicit

all the relevant facts, and without pleadings it is diffi-

cult for the magistrates to assess them adequately. It is

also necessary that there should be an accurate tran-

script of the evidence. There is no statutory require-

ment that shorthand notes shall be taken of the matri-

monial proceedings in magistrates’ courts.

(viii) There is no panel of magistrates specially quali-

fied to deal with matrimonial matters as is required in

juvenile courts, although their orders relating to separa-

tion and maintenance may result in separating the

spouses as effectively as a decree nisi pronounced in a

Divorce Court.

(ix) Desertion, and what amounts to constructive

desertion, legal cruelty, condonation, connivance, col-

lusion, are all legal terms requiring to be interpreted

in the light of legal knowledge and determined by a

knowledge of case law.

(x) The parties having recourse to the court need to

understand on what grounds their case has been decided.

Without the assistance of solicitors and barristers, .this

throws an extra burden on the court.

I have ventured to state some of the difficulties with

which magistrates are confronted because, in my opinion,

many of these difficulties could be removed if there was

sufficient recognition of the importance of their work and

of the far-reaching consequences of their decisions, and if

adequate financial assistance were given and the necessity

of giving legal aid and advice were recognised.

4. Is it feasible to have special probation officers for this

particular work in every part of the country ? (In

rural areas the volume of work is small.) (See para.

8 (h) of Paper No. 41.)

Admittedly it would be difficult, especially in rural areas,

but, in my opinion, it is essential that for work of this

importance there should be uniform procedure and ad-

equate facilities throughout the country so that no persons

need be penalised.

The probation service is sufficiently flexible to allow

for expansion and strengthening to deal with the new
work. There is already in existence machinery to deal

with, new situations and as there are in each petty sessional

division in the country at least two officers, it is possible

for arrangements to be made for courts to be attended.

As the officers on whom the courts would rely—whether

they are called probation officers or court welfare officers

—would have to have special qualifications and ability to

enable them to undertake conciliation work and court

work, they would need to be specially trained in social

service, particularly in marriage guidance and the welfare

of children, and have the qualities envisaged for such

persons by Lord Justice Denning’s Committee (see Final

Report, page 14, para. 29 (iv)). This recommendation is

based on general recognition of the successful conciliation

work being done by probation officers and on the need for

training additional specialist officers.

5. Does Lady Chatterjee envisage the county courts con-

tinuing to function as divorce courts on special occa-

sions as at present ? (See para. 9 of Paper No. 41.)

(i) Yes. The courts are undoubtedly meeting a great

need. The statistics for the year 1949 show that the matri-

monial causes heard by special commissioners, who have

usually been county court judges, totalled over 20,000

undefended cases, over 1,000 short defended cases, and

26 long defended. (See Civil Judicial Statistics for 1949,

pages 20 and 21.)

(ii) The wide experience and the extensive jurisdiction

exercised by the county court judges gives them an insight

into all classes of people confronted with many different

kinds of legal difficulties. This is a considerable asset

when they have to deal with matrimonial cases. Further,

their familiarity with children’s cases, arising out of their

jurisdiction under the Guardianship of Infants Act, brings

them into close contact with parents and with welfare

officers of the local authority on whom they can call for

enquiry and report. The experience gained thereby is

invaluable when dealing with applications for custody of

children. The accessibility of the courts in such cases to

the parties and their witnesses is an additional advantage.
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PAPER No. 39

MEMORANDUM SUBMITTED BY THE ASSOCIATION OF
CHILDREN’S OFFICERS

Introduction

1. The Association of Children’s Officers has a member-

ship comprising ninety-seven per cent, of all persons

holding the statutory appointment of children s officer to

local authorities in England and Wales. The Association

appreciates the opportunity to submit this memorandum

because its members see, in their daily work, the acute

unhappiness and waste of human potentialities which occur

when children are deprived of normal home life with both

parents.

2 The Association gives general support to those bodies

whose evidence is directed towards the preservation of

family life, even when this entails considerable hardship

to adult members of the family, and it lays particular em-

phasis on the phrase in the Commission s terms of reference

about the interests and well-being of the children of a

marriage. We do not attempt to cover the whole field of

the Commission’s inquiry as this is already being done by

specialist bodies, such as the Marriage Guidance Council

whose summary of memoranda we have seen and approved.

We give the strongest possible support to those proposals

of the Marriage Guidance Council which would strengthen

the enforcement of maintenance and affiliation orders and

which would ensure that the tenancy and furnishings of the

matrimonial home should vest in that parent who c°ntmues

to look after the children. In addition the Association

makes three simple proposals, designed to secure the wel-

fare of the children of a marriage which is breaking up.

Propositions

Appointment of guardian ad litem

3 Every child whose parents make an application to the

court for divorce, separation or custody should have

appointed for him by the court a guardian ad litem, who

would see that factors relating to the child s welfare. were

fully investigated before any order was made as to his

custody care or control. This proposal is not new to

Enelish law. Every court which considers an application

fo adopt a child has, for the last quarter of a century,

been required to appoint a guardian ad teem, whose duty

it is to make confidential investigations and submit a

report to the court, before a decision is made on the

anolication The use of a guardian ad litem is familiar

to
P
the High Court, the county courts and ^ magistrato

courts, all of whom have jurisdiction in adoption. The

mode of employing guardians ad litem has beea worked

out in practice over a long period and there is availaDie

a body
P
of persons with the necessary experience and

training.

16950

Child life protection

4. Every child whose parents make application to the

court should be granted some degree of protection and

supervision by a welfare authority until the court itself

determines the supervision. This, too, is not new. Since

the Infant Life Protection Acts of the 19th century, children

placed with foster-parents for reward have been under

the protection of a welfare authority. The Adoption

(Regulation) Act, 1939, extended this protection to

children placed by third parties for adoption and the

Adoption of Children Act, 1949, placed under protection

all children in respect of whom an application had been

made to the court. This last measure (now consolidated

in the Adoption Act, 1950) applies supervision to all

children for at least three months before the hearing

of the application, and, if the application is not granted,

until the child reaches eighteen. It is not limited to

children living apart from their real parents. It applies,

for example, to an illegitimate child living with his own

mother who now wants to adopt him, either alone or

jointly with the child’s step-father. When there is a home-

breaking application under the divorce laws the child may
need as much protection as he does during a home-making

application under the adoption laws. In many cases, of

course, it will be found that the child is adequately pro-

tected by the parent with whom he is living and who

will ultimately be granted sole custody. Similarly the

majority of children placed for adoption are protected by

the goodwill of the adoptive parents (one of whom
is often the real mother). Nevertheless Parliament has

decided that, in order to ascertain and protect the minority

who would otherwise suffer, all must be subject to super-

vision until the court determines the application. The

existing service is carried out by statutorily appointed child

protection visitors, drawing on an experience of sixty years

of this work, who are discreet and tactful and able to

estimate the degree of supervision necessary in each case.

Power for the court to commit the child to care

5. When the court determines the application it should

have power to commit the child to the care of the local

authority or of some other fit person, as is done under

Section 62 of the Children and Young Persons Act,

1933 when a child is in need of care or protection. The

court is often in no doubt that one of the parents is

unfit to have the care of the child and consequently it

has no compunction in awarding the sole custody to the

other. When, however, both parents are found to be

unfit there is, at present, no third alternative, empowering

the court to commit the child to some relative or friend

A
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who is willing to look after him, or to the local authority

which has a statutory service providing for children com-
mitted by the courts. This proposal is a corollary to the

recommendation of the Care of Children Committee (Cmd.

6922) which stated at page 179 :

—

“ Magistrates refusing an adoption order on the ground

that the adoptive home is unsatisfactory should be em-
powered to make an immediate order committing the

child to the local authority.”

The common law equates children with chattels: he who
holds has possession which is good against all except the

real owner or parent. The modern conception of parent-

hood is that we are not owners but trustees of our

children. The couple who so fail in their joint parental

duty that their children become the subject of legal action

thereby imperil their common law rights, and must expect

that the court will act as a court of equity, having

regard solely to the interests of the children. No partner

in a broken marriage can be heard to disclaim all respon-

sibility for the breach: at the very least he or she has

selected for the children, in the person of the spouse, a

mother or father who has proved unsuitable. It is the

duty of each parent, when disharmony arises, to go much
more than halfway to appease the other in order to

preserve the home for the sake of the children. We do
not see the parties in matrimonial actions as “guilty”

or “ innocent ”, but as persons who together brought into

the world a life for which they are jointly responsible. If

they fail in this responsibility they are jointly (not neces-

sarily, equally) culpable, and they must expect that the

court may set aside their parental rights if it decides that

the child’s interests are best served thereby.

Evidence

6. We think it unnecessary to adduce evidence to demon-
strate the need for the measures urged in paragraphs 3,

4 and 5. Every member of the Commission who has

served in a judicial capacity must have been confronted

with the difficulty of deciding what is best for the child

on evidence which was presented, not with the primary
intention of safeguarding the child’s welfare, but to secure

a verdict for one or other of the contending parties. It

is an established practice of the courts, in their adoption,

delinquency and child protection jurisdiction, to consider

reports, based on informal investigation by trained social

workers, before reaching a decision. Without such en-

quiries; which are conducted outside the atmosphere of

the courts in the child’s home surroundings, it would
be impossible to comply with Section 44 (1) of the Children

and Young Persons Act, 1933, which says:—
“ Ijvery court in dealing with a child or young person

who is brought before it, either as being in need of care

or protection or as an offender or otherwise, shall have
regard to the welfare of the child or young person . .

.”

7. Almost daily the Press publishes stories of the un-
happiness of children whose separated parents are quarrel-

ling over the possession of them. Some are enticed or
abducted to get them from the possession of one party
to another ; others are kept shut off from the community
to prevent such enticement

;
others run away from one

parent to find the other and in so doing fall into physical

or moral danger. For these reasons we urge the applica-

tion to them of the child life protection provisions.

8. If necessary, the Association will produce true case-

histories to support t-he above assertions.

Method
9. Our proposals could be brought about without the

establishment of any new services or the creation of any
new legal concepts. The Adoption Act, 1950, extends the
duties of child protection visitors appointed by local
authorities under the Public Health Act, 1936, to cover
the protection of children in respect of whom an applica-
tion is pending in the adoption court. Their duties could
be similarly extended to protect the children of parties

applying to the matrimonial courts.

10. The following are the relevant Sections of existing

statutes. It would be a simple matter of draftsmanship
to adapt the Sections to the needs of the children with
whom this Royal Commission is concerned.

I. Provision for appointment of guardian ad litem for

children in respect of whom an application is made
to the court

Adoption Act, 1950

Section 8 (4) requires the court to appoint some person

or body to act as guardian ad litem of the infant with the

duty of safeguarding the interest of the infant before the

court.

Section 8 (5) provides for the appointment of a local

authority as guardian ad litem if the court sees fit. (The
appointment of local authorities is common practice.)

The Adoption of Children Rules (S.R.Os. 2396, 2397

etc.) are made by virtue of Section 8 (above) and provide,

in the second schedule, for the enquiries to be made and

the reports to be presented by the guardian ad litem.

II. Provision for application of child life protection to

children in respect of whom an application is made to

the court

Adoption Act, 1950

Section 2 (6) provides that no order shall be made by

the court unless the applicant has, at least three months

before the date of the order, notified the welfare authority

of his intention to apply.

Section 28 (3) provides that Part III of the Act shall

have effect where notice of intention to apply to the court

has been given.

Part III of the Act provides, inter alia :

—

Section 32. That the custodian of the child shall give

seven days’ notice of intention to change his address and
shall inform the welfare authority and the coroner if the

child dies.

Section 33. That where a child is being kept in an
environment whioh is detrimental or by a person who is

unfit, a summary court or a justice (acting ex parte, if

necessary) may make an order for the removal of the

child to a place of safety on the application of the welfare

authority. The order can be enforced by a local authority’s

child protection visitor.

Section 34. That it shall be the duty of child protection

visitors to visit and examine the child and the premises
where he is kept, and provides for the grant of warrants
to enter premises and makes it an offence to refuse to

allow a visit or to obstruct a visitor acting in pursuance of

a warrant.

Section 45 (1) defines a child protection visitor as a

person appointed as such by a welfare authority for the

purposes of Section 209 of the Public Health Act, 1936.

HI. Provision for committal of children to the care of fit

persons (including to local authorities)

Children and Young Persons Act, 1933

Section 62 (1) provides that if a juvenile court is satisfied

that any child .brought before it is in need of care or
protection the court may commit him to the care of a fit

person, whether a relative or not, who is willing to under-
take the care of him.

(There are at present about fourteen thousand orders in
force, committing children and young persons to the care
of local authorities.)

Section 75 (4) provides that while the order is in force
the person to whose care the child is committed shall have
the same rights and powers as a parent and shall continue
to care for the child, notwithstanding any claim by a
parent or other person.

Section 84 makes general provision as to the care of
children committed to the care of fit persons, which may
be regulated by rules made by the Secretary of State.

Section 84 (6) provides for the variation or revocation
of an order by the juvenile court.

Section 87 empowers the court to make an order requir-
ing the parent to contribute to the child’s maintenance
whilst in the care of the fit person.

(Dated January, 1952.)
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18 June, 1952] Mu. E. Ainscow, Miss K. L. Ruddock and Mr. K. Brill

examination of witnesses

(Mr. E. AINSCOW, Miss K. L. RUDDOCK and Mr. K. BRILL, representing the Association of Children's Officers;

called and examined.)

3144. (Chairman): We have before us three represen-

tatives of the Association of Children’s Officers, namely,

Mr E Ainscow, Children’s Officer, London County Coun-

cil • Miss K. L. Ruddock, of Leicester County; and Mr.

K Brill, Honorary Secretary of the Association, from

Devon. I see from the introduction to your memoran-

dum that:—
,
tnait:—
“ The Association of Children’s Officers has a mem-

bership comprising ninety-seven per cent, of all pereons

holding the statutory appointment of childrens omcer

to local authorities in England and Wales.

You point out, and this we can well appreciate, that your

members
“

. . . see, in their daily work, the acute unhappiness

and’ waste of human potentiates whichoccur when

children are deprived of normal home life with both

parents.” .

Before we ask you any questions is there anythmg you

would like to add to the memorandum bywayof addi-

tion or explanation?—(Mr. Ainscow): No, my Lord

except to say that our concern is with the welfare of the

child*both in its own home and outside ^ own home ,

that we are concerned about the position of chddren in

broken homes ;
that our concern with the child sometimes

begins at a much earlier date than the inception of divorce

proceedings; and that our general akn is always to keep

a child in its own home, provided that the conditions in

the home are happy and secure.

3145. I see from the opening sentence of paragraph 2

that your Association gives:—
.

,

“
. general support to those bodies whose evidence

is directed towards the preservation of famdy^Me, even

when this entails considerable hardship to adult mem-

bers of the family, and, it inys pnrtiGulnr empha^s pn

the phrase in the Commission’s terms of reference about

the interests and well-being of the children of

Many 'witnesses have laid great emphasis on the hardslnp

entailed to adults who, for one reason and an°tber, do

not find their married life happy, 'but you are thmk ng

p?inrfy of the children and the family life as being

of more importance?—Yes, my Lord.

3146 I am going to ask people more familiar with your

work' than I to take the leading part m yo
£t

but there are one or two things 1 ^ouW W» to

ing . l
j ito—The children’s departments nowa-

of the children's service have in their wort all kinds of

rinnities and experiences which make them fully
opportunities ana P ^ IMes which are required

Et •sssri

elpSnce wlSch we are gaining generally through the

working of the Children Act, 1948.

3147. I now turn to paragraph 4, where you say:

« Fverv chiid whose parents make application to the

«urt toMbe granted some degree of protection and

supSvS by a welfare authority untd the conrt itself

determines the supervision.

16950

I wonder whether that was possibly stated too widely.

What about a child who is living with an applicant who

is also the mother of the child? Do you think Oat,^even

in that event, before an order is made there should be

some protection and supervision?—I can only say that

there is an analogy in the Adoption Act itself.

» 3148. I see that. But, of course, Ithere is a little

difference, is there not between

wishes it to be adopted and a child whose mother is

seeking matrimonial relief? In the latter case, would l

be right to subject the mother to supervision?—I would,

if I may, suggest that it is not so much a question of

subjection to supervision as a questionofhavingthe

assistance of a sympathetic and trained officer at a tim

when she most requires help. Under the Adoption Act,

where application is made to the court for an adoption

order, the procedure of appointing a guardian ad litem

takes place even where a mother is applying for a

adoption order in respect of her own child.

3149. I think that “to subject the mother to super-

vision” was the wrong phrase to use, but youi know'that

some mothers might resent the appearance on the^scene

of some officer to exercise supervision?—I am assuming,

my Lord, that the officer chosen for this delicate and

difficult task would have a considerable degree of tact.

I think .that all of us in this work have encountered

occasions when a person at the first blush has wondered

at and possibly even resented, the entry of an officer.

But .that s5te of affairs can be, and is, very quickly

changed' by the exercise of a little tact, particularly when

the person to whom the approach is made is brought to

realise {that the officer’s only motive is to help this mother

and childia cnuu.
. ,

3150 I quite appreciate your answer, which has dean

very dearly with the point that I was putting to you.

For my part, I wish to raise only one further pomt. In

paragraph 8, you very kindly offer to produce true case

histories to support your assertions. I am sure that the

Commission would like to see some of these case-

Stories Perhaps you could supply them m writing.

Thev would, if you so desire, be regarded as confidential.

—I
y
take it my Lord, that they could be submitted m

such^ form that the identity of the child would not be

disclosed. I am sure we should be very happy to <^PPjy

those in writing as early as possible. (Chairman)

.

Thank

you very much.

3151 (Dr. Roberton): Would you confirm that your

Association has available already a body of persons with

fpS who might be used more fully b7 the

courts?—Yes, we have.lurts.' IB, nuu

5152 Clan you Worm:me a.

±m
Xreu.iret. uuder ftfoontrof of the children's

Xers or do some local authorities still use a permissive

nowe?to link them up with the health and welfare depart-

ment’—The responsibility rests with the children’s com-

SSee I think that as a rule the job is done by ad hoc

officers of the children’s department. In some authorities,

indeed in my own authority, health visitors are at Present

22? as aeents for the children’s committee, particularly

• rianrri to the very young child, where questions of

S,ysS hSthXTlJUetag crop up-tho child say
pnysiv-ai iitai ll

ihpaith visitor does that in

oSr cas“i
y
d? not km« whether that is done generally-

But my department feels that the health visitor, who would

probably already be visiting the 5
very young child, can very well perform the duties ot

child life protection visitor.
. . ,

3153. And that avoids a certain amount of duplication,

—Yes.’

3154 Do the health visitors report direct to th

children’s officer or do they report through the medic,

officer of health?—They work under the direction of th

medicaf officer of health, but they report to the children

officer. A ^
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3155. I think that the Scottish Children’s Officers’

Association is linked with your organisation. Have you
reason to believe that in Scotland, the Sheriff Courts em-
ploy the services of children’s officers more frequently

than the corresponding courts in England?—I have no
knowledge of that.

3156. In most children’s departments there are after-

care officers?—Yes.

3157. Do you feel that their work might be extended,

that fuller power might be given to your staff to follow

up boys and girls from broken homes after they go into

employment?—If our suggestion were to have fruit, then

it would be possible to continue this supervision, as in-

deed is the case at present in child life protection cases.

At present a child, supervised under the child life pro-

tection provisions, who has attained school leaving age,

may continue under supervision until he reaches the age

of eighteen, provided that at school leaving age he is

still in the care of a foster-mother.

3158. And in that supervision you deal almost entirely

with the home and not with the place of employment?
Have you any rule about that?—We cohsider it our duty
to follow the child into the home, and as far as may be
necessary in order to get the child settled. And in cases

where there is any difficulty with the employer, it is

quite common for our officers to go into the place of
employment. Indeed, if I may be permitted to quote the
practice in my own department, we have a system where-
by a child who is placed as an apprentice in a particular

trade, not only receives the guidance of the after-care

officer, but a member of the engineering staff of the
council goes about once a year and checks up on the

boy’s progress in his trade. This is rather valuable, as it

ensures that the boy’s technical education and technical

skills are watched over at the same time as his general
social welfare, Our engineering department’s representa-

tive and my own department’s after-care officer work very
closely together.

3159. That sounds admirable. You have encountered
no difficulties in that scheme?—No.

3160. It has been suggested to us that the services of
children’s officers might be used more fully with regard
to young persons placed in custody other than with one
or other parent. Have you any experience of that so
far?—We have a very wide experience. Local authority
officers have since 1933 acted as a “ fit person ” in regard
to a child removed from its own home under a court
order. In such cases, the children’s officer is virtually the
parent of the child for so long as that child remains in the
care of the local authority, which might be until he
attains the age of eighteen.

3161. And do you feel that that power might be ex-
tended by statute?—We think that it might be appropriate
that a child whose parents were divorced, for example,
could have this same sort of paternal care and interest, if

he were committed to the care of a “ fit person ”, and that

might well be the local authority.

3162. You have indicated in your memorandum that
you are often the people who get the first indication
of serious difficulties in a home from your contact with
the children?—Yes, we are, unfortunately. We do encoun-
ter these cases sometimes before they reach the stage of
a divorce. In fact, we feel that very often the conflict

has been registered in the child’s mind, and he fears the
impending 'breakdown, sometimes even 'before the parents
themselves realise what is about to happen. Children are
very sensitive, and that is all the more reason for them
to be safeguarded, rather than to 'be allowed to live in a
perpetual state of tension, which they are acutely aware
of, and only they can see the clash coming. It is that
class of child that we would like to protect, as well as
the child in respect of whom an application has 'been made
by the parent in the courts.

3163. Do you have complete co-operation throughout
the country with probation officers? There is no diffi-

culty there?—Yes, as far as I know, we co-operate very
well indeed. We seek every method by which we can
work in harmony with the probation officers and they
with us. Here in London we have particularly happy rela-

tionships. If there is a point on which we think consulta-
tion between us is necessary then we arrange a meeting—
we discuss the matter and sometimes we go to the Home
Office and ask them to help us out. There is every degree

of co-operation. Sometimes, of course, you get local diffi-

culties but under any system that happens. Generally

speaking, - however, there is the widest possible

co-operation.

3164. (Mr. Young) : Mr. Ainscow, I was interested in

your reply to Dr. Roberton that you would like to have

custody cases placed in your care. Under the Children

and Young Persons Act, 1933, as I understand it, you do

not get a child committed to your care unless it is in need

of care or protection. Under the Guardianship of Infants

Act, 1925, which I take it applies in England, I think that

the court is required to treat the interests of the child as

the paramount consideration. Have you ever heard it

argued in England that, under 'the Act of 1933, if the

conditions which brought about the committal order are

removed, then the court must recall the order irrespective

of the interests of the child?—I think that the procedure

is this, that a child is brought before the court as being

in need of care or protection. The court goes into the

case, and if it is satisfied that the case is established, then

it is in its jurisdiction to presorilbe a method of treatment.

One of the possible methods is to commit the child to the

oare of a local authority. If, in course of time, there is

reason to believe that the home has improved, then it is

competent for either side, the local authority or the parent,

to make an application to the court for the revocation of

the order. Then the case is re-heard and the magistrates

decide as to whether it is now fit and proper that the

child should be restored to his own home. Quite fre-

quently, applications for revocation are made by parents,

and it sometimes happens that those applications are

refused. It sometimes happens, too, that an application

is made by the local authority. I can well remember
a case, where a child had been committed to the care of

the local authority, and I myself had taken the case. The
child had been found in what was tantamount to a house
of bad reputation. We kept in touch with the mother

—

she was quite a nice little girl, and on the face of it a

respectable woman—'but for some reason or other, had
got into an unfortunate way of life. About eighteen

months later she came to me and said, “ Mr. Ainscow,
I am going to get married. I want to ask you whether
if I get married and settle down again I can have my
child back ”. I said, “ That entirely depends on how
things are with you and your husband ”. I went into the

case very carefully and made the most careful enquiries

about the prospective husband. In due course they were
married, and on that occasion the local authority went
to the court and I helped the mother to take out a sum-
mons against us. The magistrate, having reviewed the oase,

decided that the child should be returned to the mother,
whose home had been rehabilitated. That happened some
years ago, but, so far as I know, the arrangement has
proved quite satisfactory.

3165. That was a case where you were quite satisfied

that it was in the interests of the child that it should go
back. But what I am putting to you is this: Have you
ever heard it argued that if the conditions which necessi-

tated the original order have been removed, then the order
must be revoked irrespective of the interests of the child?
—The magistrate would decide the case at the time, and
I have not heard it argued that the order must be revoked.

3166. In Scotland that has been argued, and I am in-
terested to know what your experience has been in
England?—Our experience generally is that magistrates
are exceedingly careful of the well-being of the child, and
in the event of an attempt to revoke an order, they must
be entirely satisfied that revocation is in the interests of
the child before agreeing to such a course.

3167. Just take the case that you have put to me with
slightly different facts. Assume that the child, instead of
only being away eighteen months, had been away for eight
years with foster-parents, and had settled down in its new
home, and had forgotten all about its mother. Assume
also that the parent has completely recovered in the in-
terval—she is no longer a woman of ill fame, she is a
perfectly good mother. In that case, which are the
interests which you would allow to predominate in con-
sidering the revocation of the order, those of the parent
or those of the child?—I should consider the child
entirely.

3168. The Act does not specifically say so, does it?—
No.
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3169. (Mrs. Allen): Would you think that probation

officers could exercise care of children equally as well as

children’s officers? I am thinking of what you said earlier.

You said that, in some cases, when you were entrusted with

the care of a child, you visited the factory where he was

employed in order to find out if things were satisfactory.

Do you think that probation officers could equally well

visit the factories in similar circumstances where children

were under their control?—I would suggest that it is

competent for any well-meaning person who has the right

of entry to a place of employment to make enquiries. But

if the care of the children is from the outset in the hands

of the children’s department, then it would be the right

thing for an officer of that department to continue to

maintain contact, because in the child’s interests, it is as

well to keep a measure of continuity of supervision. As

regards the possibility of the probation officer visiting, I

would assume that if that were the case, under the present

system the boy would normally be on probation. Some

of us have felt that if you can remove from a boy’s mind

any idea that he is still a marked man in the eyes of the

court, then it is as well to do so. We think that the child

having once been through the courts and presumably

that is where contact with the probation officer wopld

begin—then he ought at least to have the opportunity of

making a fresh start right away from the machinery of

the court and all that it implies. In some neighbourhoods,

if the probation officer was seen calling at a home, some

slight suspicion might arise, whereas in the case of certain

other officers, including children’s officers, that would not

be the case.

3170. (Dr. Baird)

:

You suggest that when a custody

application comes before the court, first of all, a guardian

ad litem should be appointed, and, in addition, you think

that there should be a report on the family from an

independent social worker?—Yes.

3171. Other bodies have suggested that the probation

officer should be available to act as a conciliator before

the petition is heard. Then, you suggest supervision later

by child life protection officers after the order is made.

I am rather concerned to know how in practice this is

going to work out. Are we going to have an army ot

different kinds of social workers going in and out of the

homes of people who may never have had any previous

contact with local authority officers?—I should sincerely

hope that that would not happen. As to the possibility

of employing the services of the child life protection

officer, and the question of appointing a guardian ad

litem, and possibly the committal to the care of the local

authority, we consider that all those duties should m tact

be carried out by the one person, a child welfare officer,

who, in a nroperly conducted child care department, would

tend to specialise in this sort of work, and would be work-

ing day in and day out on difficult matrimonial cases.

You may have heard of the recent appointment of co-

ordinating officers. That is an attempt to avoid the impasse

that you foresee and so rightly dread of an army or

officers visiting one home. That is an attempt to get

all the various services concentrated upon a particular

social problem. In that event it is highly hWy that a

case of this sort—where there are matrimonial difficulties

—will have been picked up before the divorce proceedings

come along. In that case, the person whom we con-

template as doing this job may already have been at work

on the family, and could thus act as the guardian ad

litem, could act as the child life protection visitor, and

could act on behalf of the local authority if ever the child

were committed to its care. In the children s department,

our slogan as far as possible—though it does sometimes

fail—is
“ one child, one officer ’

.

3172. But you do suggest in your memorandum that

one officer should carry through all these duties in each

case. The vast proportion of these children would not

have had any previous contact with the children s officer?

—In that event we can assume that the case has been

totally unknown to any child care workers. Again, if the

first contact arises at the stage of divorce proceedings,

then it would still be possible for on%°*c
,

e
J he

local authority to work on the case, on the basis that he

was particularly fitted to supervise the welfare of the

child.

3173. Would there be any difficulty in a children s officer

giving a report to the court? We have had it suggested

to us that the children’s officer is responsible to the local

authority, and might thus be in possession of confidential
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information which he or she could not be required to give

ito the court.—I can only refer to Section 35 of the

Children and Young Persons Act, 1933, which lays a

duty on the local authority to make available to the

court information as to school record, health, character and

home surroundings of a child brought before a juvenile

court. And that phrase, “ home surroundings ” covers a

great deal. Such a report can also be made by the proba-

tion officer. But it is the case that a statutory duty is

laid on the local authority to make such information

available to a juvenile court in .respect of any child who

appears before it. Thus, only a very slight further require-

ment need be made in order to make it compulsory for

information of this kind about a child in a custody case

to be made available to the court, not just as a. matter

of interest to the court, but as a statutory requirement.

3174. It would require an extension of power?—Very

slight, I should say.

3175. Do you think .then that the children’s officer

should act as the reconciliation officer also?—We are

concerned with the welfare of the child. We do not pretend

—and we are not, indeed, particularly interested in. the

question of patching up a matrimonial squabble, but if in

the course of our work, either before or after an applica-

tion has been made to the court, we had opportunities of

conciliating a married couple who were in danger of

going on the rocks, naturally we should do so with the

object of helping the child. We do not want to invade

any territory other than our own, which is the welfare of

the child.

3176. But, of course, we have heard that probation

officers are at present acting as conciliation officers. You

/would agree that for the sake of the children early

conciliation attempts are of very great importance?—

Entirely.

3177. In order to reduce the number of officers dealing

with the family, do you think that children’s officers could

be equipped to carry out reconciliation also?—I see

(nothing to prevent it. But I am definitely not laying

claim to wanting to do conciliation work, except on

the general principle that in our work already—in the

case of my own local authority, at any rate we have

conceived the possibility of using all its resources to deal

with such problems, for example, by using health visitors

to supervise very young children. As a result of all-round

co-operation you could devise a means whereby you

would avoid having a host of officers visiting a -particular

home.

3178. (Mr. Beloe) : The point is, is it not, that the proba-

tion officer works under the authority of the court, whereas

the children’s officer, the health visitor, and so on, work

under the authority of the county council or the county

borough council?—That is right.

3179 And that is where the difficulty in co-ordination

comes, does it not?—Given goodwill on both sides, Sir

even differences of that kind have been overcome. Provided

that the people concerned are really interested in -the

welfare of the child, they will find a means of working

together. It does happen with other departments, as we

all know. It happens between the children s department

and the education department. Here you get -two different

services who on occasion combine for the welfare of a

particular child. And there is co-operation in the day-to-

day work of the probation officers and the childrens

officers. But there is this distinct difference between the

two services, -that the probation officers are the officers

of the court, and the children’s officers are the officers

of the elected local government authority.

3180. If -the children’s officers were clothed with the

duty of reconciliation, that would be an entirely new duty

for a local authority?—For the children s officers as such.

3181 Do you think that officers primarily concerned

with the children in divorce cases might possiblynotsee

everything .that was required in regard to reconciliation?

There is also this point, that some people might prefer to

go to a voluntary organisation for reconciliation rather

than to a public officer?~I do not think that there is a

great deal in the point that a person would prefer to go to

a voluntary organisation rather than to a public authority.

It all depends, in my view, on the way in which he

public authority does its job. Some .people have got the

impression that public authorities are a soulless kind of

people. I can assure them that our children s departments

are not, that we are aU imbned with one idea. It so

A 3
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3155. I think that the Scottish Children’s Officers’

Association is linked with your organisation. Have you
reason to believe that in Scotland, the Sheriff Courts em-
ploy the services of children’s officers more frequently

than the corresponding courts in England?—I have no
knowledge of that.

3156. In most children’s departments there are after-

care officers?—Yes.

3157. Do you feel that their work might be extended,

that fuller power might be given to your staff to follow
up boys and girls from broken homes after they go into

employment?—If our suggestion were to have fruit, then
it would be possible to continue this supervision, as in-

deed is the case at present in child life protection cases.

At present a child, supervised under the child life pro-
tection provisions, who has attained school leaving age,

may continue under supervision until he reaches the age
of eighteen, provided that at school leaving age he is

still in the care of a foster-mother.

3158. And in that supervision you deal almost entirely

with the home and not with the place of employment?
Have you any rule about that?—We cohsider it our duty
to follow the child into the home, and as far as may be
necessary in order to get the child settled. And in cases
where there is any difficulty with the employer, it is

quite common for our officers to go into the place of
employment. Indeed, if I may be permitted to quote the
practice in my own department, we have a system where-
by a child who is placed as an apprentice in a particular
trade, not only receives the guidance of the after-care
officer, but a member of the engineering staff of the
council goes about once a year and checks up on the
boy’s progress in his trade. This is rather valuable, as it

ensures that the boy’s technical education and technical
skills are watched over at the same time as his general
social welfare. Our engineering department’s representa-
tive and my own department’s after-care officer work very
closely together.

3159. That sounds admirable. You have encountered
no difficulties in that scheme?—No.

3160. It has been suggested to us that the services of
children’s officers might be used more fully with regard
to young persons placed in custody other than with one
or other parent. Have you any experience of that so
far?—We have a very wide experience. Local authority
officers have since 1933 acted as a “ fit person ” in regard
to a child removed from its own home under a court
order. In such cases, the children’s officer is virtually the
parent of the child for so long as that child remains in the
care of the local authority, which might be until he
attains the age of eighteen.

3161. And do you feel that that power might be ex-
tended by statute?—We think that it might be appropriate
that a child whose parents were divorced, for example,
could have this same sort of paternal care and interest, if
he were committed to the care of a “ fit person ”, and that
might well be the local authority.

3162. You have indicated in your memorandum that
you are often the people who get the first indication
of serious difficulties in a home from your contact with
the children?—Yes, we are, unfortunately. We do encoun-
ter these cases sometimes before they reach the stage of
a divorce. In fact, we feel that very often the conflict
has been registered in the child’s mind, and he fears the
impending breakdown, sometimes even before the parents
themselves realise what is about to happen. Children are
very sensitive, and that is all the more reason for them
to be safeguarded, rather than to be allowed to live in a
perpetual state of tension, which they are acutely aware
of, and only they can see tire clash coming. It is that
class of child that we would like to protect, as well as
the child in respect of whom an application has been made
by the parent in the courts.

3163. Do you have complete co-operation throughout
the country with probation officers? There is no diffi-

culty there?—Yes, as far as I know, we co-operate very
well indeed. We seek every method by which we can
work in harmony with the probation officers and they
with us. Here in London we have particularly happy rela-
tionships. If there is a point on which we think consulta-
tion between us is necessary then we arrange a meeting

—

we discuss the matter and sometimes we go to the Home
Office and ask them to help us out. There is every degree

of co-operation. Sometimes, of course, you get local diffi-

culties but under any system that happens. Generally

speaking, • however, there is the widest possible

co-operation.

3164. (Mr. Young) : Mr. Ainscow, I was interested in

your reply to Dr. Roberton that you would like to have
custody cases placed in your care. Under the Children

and Young Persons Act, 1933, as I understand it, you do
not get a child committed to your care unless it is in need

of care or protection. Under the Guardianship of Infants

Act, 1925, which I take it applies in England, I think that

the court is required to treat the interests of the child as

the paramount consideration. Have you ever heard it

argued in England that, under 'the Act of 1933, if the

conditions which brought about the committal order are

removed, then the court must recall the order irrespective

of the interests of the child?—I think that the procedure

is this, that a child is brought before the court as being

in need of care or protection. The court goes into the

case, and if it is satisfied that the case is established, then

it is in its jurisdiction to prescribe a method of treatment.

One of the possible methods is to commit the child to the

oare of a local authority. If, in course of time, there is

reason to believe that the home has improved, then it is

competent for either side, the local authority or the parent,

to make an application to the court for the revocation of

the order. Then the case is re-heard and the magistrates

decide as to whether it is now fit iand proper that the

child should be restored to his own home. Quite fre-

quently, applications for revocation are made by parents,

and it sometimes happens that those applications are

refused. It sometimes happens, too, that an application

is made by the local authority. I can well remember
a case, where a child had been committed to the care of
the local authority, and I myself had taken the case. The
child had been found in what was tantamount to a house
of bad reputation. We kept in touch with the mother

—

she was quite a nice little girl, and on the face of it a
respectable woman—'but for some reason or other, had
got into an unfortunate way of life. About eighteen

months later she came to me and said, “ Mr. Ainscow,
I am going to get married. I want to ask you whether
if I get married and settle down again I can have my
child back”. I said, “That entirely depends on how
things are with you and your husband ”. I went into the
case very carefully and made the most careful enquiries

about the prospective husband. In due course they were
married, and on that occasion the local authority went
to the court and I helped the mother to take out a sum-
mons against us. The magistrate, having reviewed the oase,
decided that the child should be returned to the mother,
whose home had been rehabilitated. That happened some
years ago, but, so far as I know, the arrangement has
proved quite satisfactory.

3165. That was a case where you were quite satisfied

that it was in the interests of the child that it should go
back. But what I am putting to you is this: Have you
ever heard it argued that if the conditions which necessi-
tated the original order have been removed, then the order
must be revoked irrespective of the interests of the child?—The magistrate would decide the case at the time, and
I have not heard it argued that the order must be revoked.

3166. In Scotland that has been argued, and I am in-
terested to know what your experience has been in
England?—Our experience generally is that magistrates
are exceedingly careful of the well-being of the child, and
in the event of an attempt to revoke an order, they must
be entirely satisfied that revocation is in the interests of
the child before agreeing to such a course.

3167. Just take the case that you have put to me with
slightly different facts. Assume that the child, instead of
only being away eighteen months, had been away for eight
years with foster-parents, and had settled down in its new
home, and had forgotten all about its mother. Assume
also that the parent has completely recovered in the in-
terval—she is no longer a woman of ill fame, she is a
perfectly good mother. In that case, which are the
interests which you would allow to predominate in con-
sidering the revocation of the order, those of the parent
or those of the child?—I should consider the child
entirely.

3168. The Act does not specifically say so, does it?—
No.
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3169. {Mrs. Allen): Would you think that probation

officers could exercise care of children equally as well as

children’s officers? I am thinking of what you said earlier.

You said that, in some cases, when you were entrusted with

the care of a child, you visited the factory where he was

employed in order to find out if things were satisfactory.

Do you think that probation officers could equally well

visit the factories in similar circumstances where children

were under their control?—I would suggest that it is

competent for any well-meaning person who has the right

of entry to a place of employment to make enquiries. But

if the care of the children is from the outset in the hands

of the children’s department, then it would be the right

thing for an officer of that department to continue to

maintain contact, because in the child’s interests it is as

well to keep a measure of continuity of supervision. As

regards the possibility of the probation officer visiting, I

would assume that if that were the case, under the present

system the boy would normally be on probation.
,

Some

of us have felt that if you can remove from a boy s mind

any idea that he is still a marked man in the eyes of the

court, then it is as well to do so. We think that the child

having once been through the courts—and presumably

that is where contact with the probation officer would

begin—then he ought at least to have the opportunity of

making a fresh start right away from the machinery of

the court and all that it implies. In some neighbourhoods,

if the probation officer was seen calling at a home, some

slight suspicion might arise, whereas in the case of certain

other officers, including children’s officers, that would not

be the case.

3170. {Dr. Baird)

:

You suggest that when a custody

application comes before the court, first of all, a guardian

ad litem should 'be appointed, and, in addition, you think

that there should be a report on the family from an

independent social worker?—Yes.

3171. Other bodies have suggested that the probation

officer should be available to act as a conciliator before

the petition is heard. Then, you suggest supervision later

by child life protection officers after the order is made.

I am rather concerned to know how in practice this is

going to work out. Are we going to have an army of

different kinds of social workers going in and out of the

homes of people who may never have had any previous

contact with local authority officers?—I should sincerely

hope that that would not happen. As to the possibility

of employing the services of the child life protection

officer, and the question of appointing a guardian ad

litem, and possibly the committal to Ihe care of the local

authority, we consider that all those duties should m fact

be carried out by the one person, a child welfare officer,

who, in a oroperly conducted child care department, would

tend to specialise in this sort of work and would be work-

ins day in and day out on difficult matrimonial cases.

You may have heard of the recent appointment of co-

ordinating officers. That is an attempt to avoid 'he ™passe

that yon foresee and so rightly dread of an army of

officers visiting one home. That is an attempt to get

all the various services concentrated upon a particular

social problem. In that event it is highly hkely that a

case of this sort-where there are matrimonial difficulties

—will have been picked up before the divorce proceedings

come along. In that case, the person whom we con-

template as
E
doing this job may already have been at work

on the family, and could thus act as the guardian ad

litem could act as the child life protection visitor, and

could act on behalf of the local authority if ever the child

were committed to its care. In the children s department

our slogan as far as possible—though it does sometimes

fail—is
“ one child, one officer .

3172 But you do suggest in your memorandum that

one officer should carry through all these duties m each

rase The vast proportion of these children would not

have had any previous contact with the children’s officer?

—In that event we can assume that the case has been

totally unknown to any child care workers. Again, if the

first contact arises at the stage of divorce pKKeediMI,

then it would still be possible for one officer from the

local authority to work on the case, on the basis 'hat he

was particularly fitted to supervise the welfare of the

child.
,

3173 Would there be any difficulty in a children s officer

giving a report to the court? We have had it suggested

to us that the children’s officer is responsible to the local

authority, and might thus be in possession of confidential
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information which he or she could not be required to give

to the court.—I can only refer to Seotion 35 of the

Children and Young Persons Act, 1933, which lays a

duty on the local authority to make available to the

court information as to school record, health, character and

home surroundings of a child brought before a juvenile

court. And that phrase, “ home surroundings covers a

great deal. Such a report can also be made by the proba-

tion officer. But it is the case that a statutory duty is

laid on the local authority to make such information

available to a juvenile court in respeot of any child who

appears before it. Thus, only a very slight further require-

ment need be made in order to make it compulsory for

information of this kind about a child in a custody case

to be made available to the court, not just as a matter

of interest to the court, but as a statutory requirement.

3174. It would require an extension of power?—Very
slight, I should say.

3175. Do you think then that the children’s officer

should act as the reconciliation officer also?—We are

concerned with the welfare of the child. We do not pretend

—and we are not, indeed, particularly interested in the

question of patching up a matrimonial squabble, but if in

the course of our work, either before or after an applica-

tion has been made to the court, we had opportunities of

conciliating a married couple who were in danger of

going on the rocks, naturally we should do so with the

object of helping the child. We do not want to invade

any territory other than our own, which is the welfare of

the child.
.

3176. But, of course, we have heard that probation

officers are at present acting as conciliation officers. You

/would agree that for the sake of the children early

conciliation attempts are of very great importance?

Entirely.

3177. In order to reduce the number of officers dealing

with the family, do you think that children’s officers could

be equipped to carry out reconciliation also?—I see

(nothing to prevent it. But I am definitely not laying

claim to wanting to do conciliation work, except on

the general principle that in our work already in the

case of my own local authority, at any rate—we have

conceived the possibility of using all its resources to deal

with such problems, for example, by using health visitors

to supervise very young children. As a result of all-round

co-operation you could devise a means whereby you

would avoid having a host of officers visiting a particular

home.
3178. (Mr. Beloe)

:

The point is, is it not, that the proba-

tion officer works under the authority of the court, whereas

the children’s officer, the health visitor, and so on, work

under the authority of the county council or the county

borough council?—That is right.

3179 And that is where the difficulty in co-ordination

comes, does it not?—Given goodwill on both sides, Sir

even differences of that kind have been overcome. Provided

that the people concerned are really interested in the

welfare of the child, they will find a means of working

together. It does happen with other departments, as we

all know. It happens between the children s department

and the education department. Here you get -two different

services who on occasion combine for the welfare or a

particular child. And there is co-operation in the day-to-

day work of the probation officers and the childrens

officers. But there is this distinct difference between the

two services, that the probation officers are the officers

of the court, and the children’s officers are the officers

of the elected local government authority.

3180. If the children’s officers were clothed with the

duty of reconciliation, that would be an entirely new duty

for a local authority?—For the children s officers as such.

3181 Do you think that officers .primarily concerned

with the children in divorce cases might possibly not see

everything that was required in regard to recopcdiation

.

There is also this point, that some people might 'prefer to

go to a voluntary organisation for reconcUiation rather

than to a public officer?—I do not think that there is a

great deal in the point that a person would prefer to go to

a voluntary organisation rather than to a public authority.

It all depends, in my view, on .the way in which the

public authority does its job. Some .people have got the

impression that public authorities are a soulless kind of

.people I can assure them that our children’s departments

are not, that we are all imbued with one idea. It so
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happens that we have to submit to certain rules and regula-

tions, hut we seriously 'believe in the value of child care.

If anyone comes to us, or for that matter goes to a

voluntary agency, sooner or later the question of the

welfare of the child arises. What we have felt is that in

the past there has been a tendency to regard the child

as more or less a side-line to a matrimonial dispute—as a

/by-product of the problem which is thrown up. There

thas been a tendency to look at the matter solely in rela-

tion to the matrimonial application before the court. We
are much more fundamentally concerned with the child,

both before and at the time of the application.

3182. I fully recognise that. I was wondering whether

possibly a slightly lesser role than you had contemplated

might be found for children’s officers. Assume that the

court, whether it be a magistrates’ court or the Divorce

Court, should have particulars of the children in every

case of separation or divorce, and that the court should

be free to call both the children’s officer and the school-

master or schoolmistress to give their views about what

was best for the children?—We could not quarrel with

that at all. We are available to help in any particular

case. We do not consider that our opinion is the only

opinion, that our help and advice are the only help and

advice that can be brought to bear. We stand for all

possible sources of help. For example, on the relation-

ship between statutory and voluntary services, we are all

of us engaged in an increasing degree of co-operation

with the voluntary associations. We believe that a con-

certed effort is needed, and that it can and must result

in help for the child, irrespective of from where it comes.

3183. Would it be possible for you to give us some idea

of the sources from which children come into the care

of local authorities? By that I mean how many cases

are the result of divorce and separation, or cases in which

one parent has deserted the home, or how many are

orphans, and so on?—I can only say, Sir, that the question

of statistics is one on which we are not very good. Our
interest is in the individual child as a human being rather

than as a mere number for statistical purposes. But we
do have figures for the three months ending 29th March,
1952. In that period we had 375 applications for children

to be received into care . . .

3184. That is in London?—That is in London—375

children under 2 years of age, of whom 21 were the

children of married parents who were separated. That

is, about 6 per cent, of the applications were from married

people who were separated. In respect of children aged

2 to 5, we had 447 applications, 32 of which came from
the same source. We had from age 5 to 11—362, and
39 of those, roughly 10 per cent., came from the same
source. Between the ages of 11 and 17 we had 87, and

of those 9 resulted from marriage breakdowns.

3185. Would it be possible to say, very roughly, where
the others came from?—The others come from all sorts

of family crises. We get abandoned children, deserted

’children, etc. We get the short-term cases, such as those

of children whose mothers have gone into hospital, maybe
to have a baby. Today we are finding a preponderance

of short-term rather than the long-term cases.

3186. The children’s committee is also charged with the

duty of providing information to the juvenile courts when
a child is brought before it?—Yes.

3187. Have you any statistics there about the incidence

of broken homes?—I can only say, Sir, that some time

ago 1 was asked to give certain statistics regarding children

of divorced parents who had been before the London
juvenile courts. At that time we found that of such
children who were coming before the court, about 2 per

cent, were from divorced parents. In the case of boys,

about 8.6 per cent., and in the case of girls, about 13.6 per

cent., were from separated parents. But when we came
to look at the cases of boys who were constantly coming
back to tlje courts, we found that the percentage of

divorced parents was 2 per cent, as before, but that the

percentage of separated parents was 12.2 per cent. In

other words, it was noted that whereas the incidence of
“ separation ” cases was 8.6 per cent, in the case of first

offenders, the figure rose to 12.2 per cent, in the case

of repeated offenders.

3188. (Chairman): With regard to the figures you gave
for applications for children to be received into care,

you were not dealing with the result of the applications, is

that right?—No, my Lord. These were what we call

approved .applications, that is, applications such that had

we had sufficient accommodation available, all those

children would have been received into care. In point

of fact not all of them were received into care.

3189. They would all have gone to foster-parents if you

had had the foster-parents available?—Not necessarily.

The way of dealing with the children, as laid down by

the Children Act, is to deal with the child according to

his best interests, and in order to decide which method of

treatment is to be adopted, in the case of a long-term

case, the child is taken to a reception home. The re-

ception home is specially equipped to decide whether a

child should be boarded-out or, alternatively, should

receive institutional care.

3190. (Mr. Beloe): It would not, I suppose, be possible

to say that the fact that the child came from a broken

home was the reason that he came before the court.

There may have been other contributing factors?—Sir, I

would hesitate to be dogmatic in any way concerning

juvenile delinquency. But such research as has been made

appears to support the view that there is a high incidence

of juvenile delinquency from broken homes.

3191. Would the same figures probably be obtainable

throughout the country? Do you think tihait other authori-

ties have had such a check as London recently?—I think

that there has been a check in two or three cases, but I

do not think there has been a nation-wide check. The
figures that I have given are taken from the Report of the

London Committee on Juvenile Delinquency, of which, I

think, a copy could be made available to the Commission.

3192. Through your Association it might be possible

to find out whether other authorities have similar figures?

—Yes, I am sure we could make enquiries from our

colleagues and find out what information there is available.

3193. It has been suggested to us, Mr. Ainscow, that

difficulty occurs at the age of sixteen, when the parent who
is responsible for the maintenance of the child cannot

any longer be required to- maintain him, if that child

wants and ought to go on with /education. Have you
come across such cases?—No, Sir, because in our case the

children we are dealing with are already in care at that

age. If they are in care—and I think this is one of the

advantages that would come from one of our suggestions

—

if the children of divorced parties, or indeed of any
parents, are committed to the care of the local authority,

it is possible for the authority and is indeed its duty

to see that the child is seen through life until he becomes
self-supporting.

3194. Suppose that a child is given into the custody of

a mother, who dies. I understand that the father then

gets the custody. Have you ever been called in any such
case to take a child before the court as being in need of
care or protection?—Not on those grounds. I do not
know if my colleagues have. (Miss Ruddock): I have
recently had a case where the mother died and shortly

before her death we were called in in the interests of the

three children. She had custody and the father had
married somebody else. After her death the father

stepped in and simply collected up the children and made
his own arrangements. We were extremely worried.

They moved out of the county and we took the liberty

of writing to the children’s department of the county where
they had gone to, asking them to keep a friendly eye
on them and do whait they could. But it did worry us
very much, because under the present law there was
nothing we could do until something really went wrong.

3195. That was what I wanted to ascertain. There is

a very great difference, is there not, between a court
awarding custody of a child to somebody, and a court
saying, “This child is in such a bad condition that he
has got to be committed to- .the care of a local authority ”?

—The divorce had been on grounds of cruelty, which
worried us even more, but there was nothing we could do
until something happened.

3196. It has been suggested to us, rather on the lines of
the fifth paragraph of your memorandum, that spouses
who become parents must accept greater responsibility and
not .think so readily about divorce as those spouses who
are not parents. Would you feel that any good would
come from an alteration of the law to the effect that
where there were children of a marriage, the judge must
decide in the light of the welfare of the children whether
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there should be a divorce?

—

(Mr. Ainscow): I think, Sir,

in answer to that, that if the judge were required to con-

sider the welfare of the children he would have the prob-

lem before him of deciding whether the welfare of the

children would be served by either granting a divorce or

not granting a divorce. And that, I think, depends on

the circumstances in .the individual case. We feel in our

work, having observed the unfortunate results in certain

children of divorced panties, that in some cases it might

be better, always providing that the parents are going to

be stable and secure, and that the child is going to live

in a stable environment, for the divorce not to take place.

On the other hand, there are cases that we have come

across where it was obvious that if that child were com-

pelled to remain in that particular household, where there

was no hope of the parents reforming the home, no

promise of a home, then it would be far better that

divorce should go on, and that the ohild should be com-

pletely cut adrift from such a home.

3

197.

There is one rather different question I want to

ask you. Can you envisage cases from your knowledge

in which a divorce would be for the benefit of the children

because they were children of an illegal union, that is,

the parent who is already tied by marriage to someone

else should obtain a divorce from that someone else/—

Again, if it is a question of the welfare of the child, then

the ethics of the situation, as between the parents, is not

so frightfully important. It is a sad thing to have to say

so in these days, but we do know of cases where children

are living happily with parents who have formed an illicit

union. In such a case, if the question of the child s wel-

fare is to be considered, then it is surely better that the

child shall be happy rather than that the child shall be

living in a false state entered into merely because ot,

shall we say, national feelings of .propriety.

3198. You would, I imagine, stipulate in the first place

that the parents should be good parents and should be

bringing the child up properly? -Precisely. I canimag.ne

parents—in fact I have known of parents—who have

formed an illicit union, and yet have made it their busi-

ness to see that the child has had—apart from the imme-

diate disability of living with parents of that sort—every

opportunity of being brought up m a proper Christian

way. It is a sad reflection on society, but there it is.

3199. I do not know if it is fair to ask you this, but

no doubt you will tell me if you do not want to answer

it A number of people have suggested that the age ot

consent should be raised to seventeen Do you m your

work see a very large number of failures of marriages

which were contracted before the age of seventeen. 1

have no information about that.

realy held together because the people concerned realised

that they were wrecking the career of their own child,

whom they had gone to some pains to put on a very

satisfactory way of education. I think that they were

brought back ultimately by reason of the claims of that

youngster to a settled background. You cannot on the

one hand produce the material conditions for a child s

education, and then throw them away by breaking up his

home.

3204. (Mr. Brown) : Mr. Ainscow, in your introductory

remarks you said .that a large part of your work was con-

cerned with children before the divorce takes place, i

may not have made that quite clear. I intended to say that

we 'have knowledge of many cases where unhappiness is

arising before ever there is a question of divorce. It is

true that in many cases divorce never comes. But we no

have cases of broken 'homes to deal with, and it is the

broken home, that we are really interested in, in putting

that right.
, , , ,

3205 I take it that much damage may have been done to

the child of a bad home before the divorce takes place?—

Unfortunately, Sir, yes.

3206. You said that the child realises the home is going

to break?—Yes.> DreaK/— res.

3207. Would you say that that raises greater conflicts in

the child than the fact of divorce?—Yes, I should think
-a l _ 1,i,a xxntn nnnTVV

3200. (Sir Russell Brain)

:

In the light of your experi-

ence, do you think that if divorce were made considerably

easier it would in general be m the interests of chddren?

_I do not think so. I think that anything that reminds

parents of their moral obligations to their children—and

surely that means the antithesis of divorce ^ everybody

with children were really convinced of their duties to then-

children, then there would 'be fewer divorces, 'because,

for the sake of the children, the parents would see to it

that the marriage did not get on to wrong teacks. So

I would suggest that it would be serious to loosen up the

grounds of divorce—on the view that the moral stability

of parenthood is something that really matters and that

it must not be broken lightly.X 1UUM uui U" --o

3201. It has been argued that if divorce were easier

it would enable certain people, who now cannot do so,

to get married and set up a home. I wondered whether

that was an inference which one was entitled to draw

from the figures on the difference between children of

divorced parents and separated parents, which you gave

in answer to a question put by Mr. Beloe? No.

3202. You do not agree with that?—No.

3203 You emphasise the importance of reconciliation

between parents, though 1 appreciate that reconahaton

is not in itself .within your provmce Have you found,

from experience, that by putting the chums “f then

to parents who are having difficulty «i their married life

they are often influenced by these considerations?--! can

only say that in my personal

knowledge ot a broken marriage and the break persisted

for some time. In the end, I think, the marriage was

16950

the child tnan tne iaci 01 * .T,.:"
that it is more important to the child to live with happy

parents, no matter what their labels are, than to live with

unhappy parents.

3208. And vice versa, that the child takes more harm

out of a bad home than out of the mere fact of divorce?

—Yes.

3209. (Mr. Flecker): Continuing from what Mr. Brown

has just said, you would not agree, then, that a bad

home”, unless a superlative is used for the word bad
,

is better than a half home, no home, or the home with

only one parent? A lot of people have taken that view.

I think that we have to define what a bad home really

means. We do not mean a place that is squalid ;
we do

not mean a place that is deficient in furniture or amenities

of any kind. We regard “ a bad home ” as a home where

the fundamental conditions of happiness for the child, a

sense of security, a sense that he belongs, .are absent, lhat

is what we look upon as “a bad home .

3210. When the parents are quarrelling fairly consis-

tently—we will not say going to the extent of using violence

—but where they are pretty rude to each other and the

child can sense constant bickering, quarre ling and nag-

ging, would you rather that the child carried on in a home

like that, or that those parents separated for the child s

sake?—I should really want to know the home, to live in

it myself. Those of us who have families of our own

will realise the nature of the problem—I have got three

children of my own, and bickerings have occasionally

occurred with those three children and in the family circle

—but these do not mean a thing. When we talk of a bad

home”, we mean a home where there is an essentially evil

outlook as between the one partner and the other, where

there is no hope of reconciliation m anything like the

true sense of the word. The fact that a man is unmannerly

and rude, .particularly over the breakfast table, and the

child happens to have breakfast at the same tune, does

not matter twopence. What does matter is if that uiari

nersistentlv trying to score off the wife through the child,

or the other way round. I think you know what I mean.

3211 Yes You have helped us very much by describ-

ine it in that way. Of course, in the end it is impossible

to

8
have definitions of that sort of thing. One has

!
got

to feel that a thing has arrived at a certain pass, when

it is no longer suitable for the child to be there But

that is quite a long way along the road?—Our thesis

is that if there is a really evil home, then somebody should

be there who is capable of recognising that fact and even

if it is not so bad, of assessing the real state of affairs.

Somebody who is trained to observe and who knows what

is best for ithe child.

3712 Throughout your memorandum you talk about

“ the court ”. Am I right in thinking that you have in

mind the magistrates’ court rather than the Divorce Court?

—Not necessarily. We have used the word court
,
in

a general sense, as being appropriate to any of the classes

of court which should be competent to deal with the

situation.
A 4
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3213. Is it really the case, as you suggest in para-

graph 5, that where, on an application by one parent

for custody, both parents are found to be unfit, then

there is at present no third alternative empowering the

court to commit the child to anyone else? (Chairman)

:

I was going to ask the question myself. It may be a

confession of ignorance, but if there is no such power
how does it ever happen that from the court there comes
to you a child to look after? I thought that often hap-
pened, and I was wondering how it happened, if there

is no power in the court to do so. (Mr. Justice Pearce)

:

I do not think that there is any doubt that a judge has
the power to make any order he thinks fit with regard to

the custody of the child. I have known of such cases

where another relative was brought on to the scene,

largely I think, at the instigation of the welfare officer.

Certainly I have ordered a child to go temporarily to

some authority, and it has never been questioned that one
has such a right. (Chairman)

:

And certainly as a judge of
the High Court, when I occupied that position, where
one .parent, for example, was dead, and I thought the
other parent unsatisfactory, I never hesitated to commit
the child to the care of an aunt or grandfather. Is the
matter not too widely stated where you say:—

“ When, however, both parents are found to be unfit

there is, at present, no third alternative, empowering
the court to commit the child to some relative or friend
who is willing to look after him, or to the local

authority which has a statutory service providing for
children committed by the courts.”

—Could we put it this way, my Lord—that we were under
the impression that such is the case. If it is not the case,

then we should be very happy to assist by being present
in such cases. We should 'be most happy to see that

power brought more into the open, if it is in fact the

case that it can be used. We were under the impression,
certainly as regards magistrates’ courts, that there was
no such po wer. (Chairman)

:

It may be that the magis-
trates have not got that power. (Mr. Maddocks)

:

A High
Court judge can do it, my Lord. But Mr. Ainscow is quite
right

; the magistrate cannot.

3214. (Chairman)

:

It comes to this—when you say,
“ the courts ”, you have perhaps stated it too widely, but
you do think still that the magistrates’ courts ought to have
that power—which they have not at present?—Exactly.
(Mr. Brill)

:

May I add another difficulty which might arise

in the cases your Lordship has referred to? Presumably
in those cases the aunt has been willing to maintain the
child. I have on occasion been asked to attend before a
judge in chambers—and I have agreed on behalf of the
local authority to receive a child into care, and an order
has then been made by the court saying that the child
should come into the care of the authority. In that case,

certain other conditions were satisfied, which made it

possible to spend public money in maintaining him. I

am not at all sure that in all cases in which the judges
of the High Court might wish to ask the authority to
maintain children, there would be any power for the local

authority to spend money. (Chairman): I:t is certainly
a matter that the Commission will look into and ought
to consider.

3215. (Mr. Flecker): May I return to the question of
whether every child whose parents make application to the
court for divorce, separation or custody, should be granted
some degree of protection? What process would you make
available to ignorant people in a humble line of life? They
would come along and, I suppose, the first person they
would see might be either the probation officer or the clerk
to the .magistrates’ court, or somebody of that sort. One
parent comes along and says he wants a divorce. The first

question would be “ Have you any children? If so, you
must go and see so and so, before you can do this ”.

Is that what you have in mind?

—

(Mr. Ainscow)

:

Not
quite. We do not want parents to have to go from one
office to another. We have seen too much of that in the
old days. All that would be necessary would be this.

Immediately an application came before the court, a pro
forma notification would be sent by post to the person
charged with this duty of child life protection. I take it

that it is that aspect of the problem which you have
in mind?

3216. Yes.—And the welfare authority would pick it

up, just as at present it is the law that the authority should
be notified, if a mother wants to place a child with
another woman to nurse for reward. In the case of

divorce, it would arise on an application to the court.

It would be the easiest possible thing for the court itself,

or the parent, there and then to fill in a form and have it

posted off to the authority, who would then link up with
the case. From that moment it would be their job to

endeavour to secure the welfare of the child.

3217. You have certain things to say on the one hand
about the attitude of the courts towards the parents who
are bringing a case—it may be divorce or separation

—

and the children on the other. You feel on the whole
that too much attention is paid to the adults and too little

to the children?—We are really wondering, Sir, whether
we have yet arrived at a stage when the child has ceased
to be regarded as a chattel. We started on the long road
from that

3218. May I interrupt? By whom so regarded, by the
magistrate or the officials or the parents, or all three?

—Originally, Sir, everybody thought that the child was a

chattel. Today, by a series of statutes, very wise and
humane statutes, the child is at last coming into his own.
We think that in this matter of divorce there is still an

element of property attaching to the child, that he is some-
thing to be bandied about as between the parents, and it

may be that if one parent is not guilty of a matrimonial
offence that parent tends to be favoured when custody

questions are being considered. We would prefer to look
at the question from the point of view of the individual
child. The child is an entity, a personality in his own
right, and not something to be made the subject of a
bargain. We wonder sometimes whether our very bene-

ficent legislation has gone quite far enough in this

emancipation of the child from the idea of being a mere
chattel.

3219. It has been suggested that in some cases it might
appear to be in the interests of the child that the parent
who has not been given the custody, should be denied
access entirely. But it is also said that the courts are
rather unwilling to do that because it seems unduly hard
on that parent. Do you think that complete denial of
access might sometimes be justified?—I think that the
real clue is to be looked for in the child’s own affections.

Where does he feel be belongs? Never mind who is guilty.

If the child loves his mother, and she is the worst woman
alive, nothing will alter the fact that he loves his mother.
It is to her that he should go.

3220. Would you ask the child, or would you ask some
trained person, such as one of your own officers, to get
that information for the court?—I think, Sir, that one
would require the services of somebody who could really
ascertain what is in the child’s mind. We all know that
sometimes children give the answers that they think are
expected of them, but it is a matter of some skill getting
to know what is in a child’s mind. All we are asking
for is that somebody who would act as the protector of
the child for the moment should really find out what the
child wants and thus be able to advise the court as to
what is in the child’s best interests.

3221. (Lord Keith): Mr. Ainscow, I understand that
children who are in need of care or protection, and
children who are beyond control, can be put under the
local authority’s care, and so come under the control of
the children’s officers. Is that right?—It is, my Lord.

3222. Are there any other circumstances in which the
children’s officers are brought into contact with children?—Yes, my Lord. The whole object of the Children Act
is that if the parents of a child are unable for any reason,
either temporarily or permanently, to provide for his
proper upbringing and maintenance, then that parent can
go along to the authority and ask for his child to be
received into care, and it is the authority’s duty to receive
the child.

3223. That is really just another aspect of a child
requiring care or protection, but with the initiative coming
from the parent?—The initiative may not always come
from the parent. It may arise through someone else
informing the local authority about the case. Under the
Children Act the child is received into care. It is not
taken into, or committed into, care. There is that
difference between Children Act cases and committed
cases.

3224. Then all the powers by which you are brought
into charge of a child are under the Children Act. Is
that right?—Broadly speaking, yes, Sir.
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3225. Then, when you have charge of a child you

may either place the child with a foster-parent or you may
.give it some form of treatment in a special home or

institution where the child can be (brought up in a family

atmosphere, as it were?—Yes.

3226. If in these circumstances a child commits some

offence which brings him to the notice of the courts, the

probation officer would come in then, would he not?

He would come in as the court officer.

3227. I suppose that in such a case the child might be

put on probation and come under the control or super-

vision of the probation officer?—It could happen, Sir, but

it is normal not to have two officers supervising the one

child.

3228. In such a case, how would the local authority

treat the matter? If the child was a delinquent and

required some measure of recognition of his offence by

the court, if the court does not put him under a probation

officer, what could the court do, apart from punishing

him in some other way? Would the court merely leave

him under your charge, with an admonition to you to be

more careful and to look after him better?—The court

treats us as the normal parent. If it were of opinion that

we were failing in our duty, or, alternatively, that the

circumstances under which the child was living should be

changed, it would probably make an order. It might

be that the child was in need of approved-school training,

and in that event the court would commit him to an

approved school. If, on the other hand, the court did not

consider residential treatment suitable, it might make a

(probation order. In other words, the child is treated

in exactly the same way as a normal child living with

the normal parent.

3229. Or the court could leave him in your control, but

under the supervision of a probation officer? No, that

is not regarded as very good. It can happen, but generally

speaking, it should not and does not.

3230. I can appreciate the difficulties. I am not suggest-

ing for a moment that the local authority or the children s

officer is neglectful. All I am suggesting in the example

Which I have cited is that the child is such a child that

nobody apparently can control him properly, not even a

children’s officer—It all harks back to our thesis that

those cases very often arise from broken homes or from

•the child having been pushed around in all sorts of homes

and places.

3231. They may arise from hereditary tendencies?

Well, I think that is a very wide subject.

3232. In paragraph 3 of your memorandum you make

the suggestion that in every case where an application is

made for divorce, and where there are children, the court

should appoint a guardian ad litem even if custody of the

children is not asked for?—Yes, Sir. We suggest that

that should be automatic.

3233. If no application were made for custody, would

it be the duty of the guardian ad litem to bring the Ques-

tion of the child’s custody to the notice of the court?—

,As I see it, it would be the duty of the guardian ad litem

to bring to the court a picture of the child vu-a-VK the

application, so that the magistrate or the judge would be

able to have information on which to make up his mind

as to the appropriate method of dealing with the child.

3234. That means this—that in every application for

divorce the court must, either on application made tor

custody, or on its own initiative, deal with the question

of the custody of the child?—Yes.

3235 (Chairman)

:

I want to try and clear up one point.

When you answered Mr. Brown ! thought that your views

were directly contrary to the next body that is coming

before us. But when Mr. Flecker pursued the subject,

I came to the conclusion that possibly the difference simply

arises in regard to the definition of a had home .1
would like to read to you what is said by the next

body that comes before us and see if there is really

any difference between you. The next body to be heard

is the National Union of Teachers. For the purpose of

presenting their memorandum, the executive of the Union

asked their local and county associations to reply to

certain questions. They were asked

:

“ Do you think that the children’s future rather than

the relief of one or other parent ought to receive more

consideration in divorce cases?”

‘‘Do you think enough attention is given to the

future of the children mentally and spiritually as well

as physically?”

.1 think you would probably agree with the Union in

answering both these questions—you think that more

.attention should be given to the child’s welfare?

—

Absolutely.

3236. Then we come to this point :
—

“ How bad must a home be before, for the children’s

sake, it ought to be broken up?”

The answer given in their memorandum is :

—

“A child cannot develop normally in a home en-

vironment where there is no love, affection and

sympathy.”

That you would agree with?—Entirely, yes.

3237. The Union’s memorandum continues:—
“ It is, however, important that the home should be

kept together until the last possible moment. Every

attempt should be made to improve unsatisfactory

homes 'before divorce or separation proceedings are

taken, . .
.”

So far I think you would agree?—Yes, Sir.

3238.
“

. . . for children appear to accept their homes and

the standards set therein with very little question, and

provided there is a modicum of affection . .
.”

which, I apprehend, means as between the parents and

the children

—

“
. . . they suffer less from what is termed a bad

home than from the breaking up of such a home.”

It appears to me, and please correct me if I am wrong,

that if there is any difference between you and that body

it simply rests upon what meaning you attach to a bad

home”. Is that not right?—Yes, Sir. I thank, too, that

the body concerned is not as intimately connected with

the results of bad homes as we are. We are dealing by

and large with children deprived of a normal home lire,

a majority of whom come from bad homes. We see the

effects every day—far more frequently than persons who

are dealing with children generally.

3239. That I quite appreciate, but what I am suggesting

is that if one can find out, as we shall shortly, exactly

what that body means by “a bad home”, if may turn

out that there is no difference between you?—We do sub-

scribe to the idea that if a home is at all endurable then

from the point of view of the child it is infinitely prefer-

able not to take that child away. But we must be sure

of the home, and the question cannot be settled merely on

outward appearances. You really have to get down to it

with the child and find out what he is thinking.

3240. {Mr. Justice Pearce) : I suppose that if you rather

over-simplify the matter, there are three problems about

children in connection with the break-up of theJiome.

There is the class of too little wanted children, by which I

mean children whose parents are not prepared to exert

themselves to any extent in order to ^have properly to-

wards them or to look after them. Secondly, there are

the too much wanted children, whose parents are indi-

vidually quite reasonable people but who must fi^it about

the child to get it entirely for themselves.
_

Then there

are the parents whose attitude to the child is reasonable

but who make bad arrangements over custQdy Roughly

speaking, those three classes cover all the cases where

children suffer on a divorce?—I should think it is likely,

Sir, that there will be people ...

3241. I only wanted to know if you roughly agreed

with those three categories? —Yes.

3242 If you find there are other categories or that

that is wrong you can retrace your steps. Now, assuming

that is so, it is the case that the too little wanted child

is the problem which has called your service into exist-

ence?—Not exactly, Sir, no.

3243. Then which of the other two classes has called

vour service into existence?—Our service is m existence

to meet™ needs of a class of child by and large whose

parents may never come . . .

3244 We are at cross-purposes. What I meant was

that your service started by looking after the too litfle

wanted children whose parents have not enoughinterestor

self-control to look after them properly?-That is not
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quite true, Sir. If you are regarding us as a product of

the Children Act, we exist to look after children whose

parents cannot—not will not tout cannot—for any

reason ...

3245. Yes, I will include them. My definition was not

wide enough—it ought to include parents who will not

or cannot properly look after the child?—Yes.

3246. That is the type of case with which you are

chiefly, though not solely, concerned. But the type of

case with which a judge is chiefly concerned is the too

much wanted child, that is to say, who has, as a rule,

parents who are reasonable in all respects except that 'they

quarrel about the child. It seems that the difficulty at

the moment is that the child who is not catered for is the

child who has reasonable parents who make bad arrange-

ments. Do you follow what I am getting at?—Yes, I do.

Sir.

3247; The question is whether there are so many of

those cases that something ought to be done, and whether

there is anything .that one can do which will prove better

than the existing bad arrangements?—Yes.

3248. Supposing that in the many divorces where the

parents agree about the custody of their children one

investigates every case, of course that is going to put a

large additional tourden on someone?—Yes, I agree.

3249. Of course, in some cases undoubtedly such an

investigation might improve the position?—Yes.

3250. On the other hand, in some cases, against the

possible advantage of improving the existing arrangements

you have got to weigh the possibility that the court and

the welfare officer, whoever it is on whose recommendation

•the court acts, may not be such a good judge as the

parents. Would you agree that that is a probability, or

not?—I should say that because of the facts of the situa-

tion it is more likely that the sane judgment would come

from the impartial observer rather than from one of the

parties to the application.

3251. Another consideration is this—that in these cases

almost the worst thing one can do for a child is to make
it a storm centre, when it was not before. Do you agree?

—Yes, Sir.

3252. And if investigation shows that the 'parents, who
normally appear to be reasonable-minded people, have

made an arrangement which you nevertheless think is un-

satisfactory, it is going to be a case of the court, plus

the court’s officer, as against the parents?—Yes.

3253. And that is, of course a toad start if you are

trying to improve the custody arrangements in the interests

of the child. You agree, do you not?—It is a matter of

judgment again, is it not? The ultimate thing is the

welfare of the child. It is a question as to which shall

prevail, the considered judgment or the somewhat hurried

and, shall we say, impassioned arrangements o-f the

parents.

3254. What worries me is whether the resulting improve-

ment would confer benefit in enough cases to justify

investigating all cases in which custody had been agreed

between the parents.—I feel that it would toe worth while.

If the investigation were not universal, then there is always

the chance that what on the face of it seemed reasonable,

might turn out to he a toad arrangement. If there were

a common practice, people who were doing the job from

day to day would acquire the facility of knowing whether

a given set of suggested arrangements was satisfactory and

would report to the court accordingly. Probably these

officers would not find any reason to quarrel with what-

was generally a reasonable arrangement, tout only with

an unreasonable one.

3255. Yes. Your recommendation about a guardian ad

litem would of course be met by having a responsible

officer who would put a point of view to the judge. That

is .to say, the investigation need not incur a lot of expense?

—No.
3256. Because the case is heard in chambers and all

you want really is an officer who is entitled to say his

say on behalf of the child to the judge?—That is' precisely

what happens now in adoption cases. There are 1,200

cases a year where a report is made to the court.

3257. There has been some discussion about who are

the right people to investigate these matters, but it

seems to me that the person you want is an all-rounder,

somebody who has a human interest in children and in

parents, 'because the two things cannot be separated?—

I

agree. And I think that some degree of training is

essential; some degree of facility in finding out what

really does lie behind a child’s mind.

3258. Speaking for myself, I should assume that your

officers or probation officers, other things being equal,

if they extended their purview a little further, would both

be admirable, but not both at the same time. Is that fair?

—I think that is very fair.

3259. You have talked about children being bandied

about and so on. Are you expressing a definite view that

one parent ought to be cut off from the children—because

it is the case that it is now common practice to let each

of the parents see the children?—I should hate to be mis-

understood on that. I think it is frightful to contemplate

the necessity of separating the child completely from one

or other of its parents. Even the worst parents after all

are parents, and children have a habit of having regard

for parents be they never so toad.

3260. Complete denial of access to one parent is

easier talked about than done, because it is very rare

to find that a child has not got some affection for the

parent proposed to be cut off. And of course it is not

necessarily good for the child if an impression is created

in the outside world that an innocent mother or father

is cut off from the child. In other words, it is not solely

the child’s immediate interests you have got to study.

If you create an unjust position that surrounds the family,

the child gets the backwash from it in the end?—We
feel that our proposal would enable that sort of situation

to be avoided.

3261. You were asked about bad homes and broken

homes. But at that stage the problem may not have

reached final fruition. Do you find .that often the child’s

sense of security is more impaired—not when the home is

broken, not when there is a divorce—but when the mother

to whom the child was all in all in the home marries

somebody else, and thereafter a step-father becomes master

of the home that the child formerly regarded rather as

her personal property?—I think we have all heard of

cases where step-fathers or mothers have been suspect in

the eyes of the child, but I think it would be quite wrong
to generalise on the subject.

3262. Some are successes and some are not, I suppose

;

that is the only way you can leave it?—Yes, like parents.

3263. (Mrs. Jones-Roberls) : Mr. Ainscow, you raised

a very big issue today when you made the suggestion

of appointing a guardian ad litem and, following from
that, that the children’s officer might be a very suitable

person to perform those duties. I am right up to that

point?—Yes, we are not claiming them . . .

3264. It does follow, does it not? There are two
separate propositions but the second follows on the first?

—Yes.

3265. I would like to put another aspect of the question

ito you. There is ,a feeling in some quarters that it would
be better for the children’s officer, to use a common phrase,
“ not to be too much mixed up in the courts Do you
Iknow what I mean?—Yes.

3266. Some people may think that children’s officers

are already too much involved in the courts—bringing
reports and so on. We know very well that one of the

chief duties of the children's officer is to find foster-homes
for children deprived of normal home life and there is

often a question asked "Are you quite sure that this

child is not a bad child? He has not been in the courts? ”

It is very useful for the children’s officer to be able to

say “ I have nothing at all to do with the courts ”, It

might be better, from the children’s officer’s point of
view, for his or her duties to begin only when a child
comes into care. May you not be in danger of imperilling
the vital service you are performing by extending it too
much in the direction of court proceedings?—That is a
painful question for me to answer, because since 1933
the work of caring for deprived children—formerly carried
out toy the education department, and now by the children’s

department—has been dovetailed with the work of the
courts. Indeed, the Children Act itself requires a local
authority to receive any child whom a court desires to
commit to its care, and it is wrong for us to say that we
can avoid it. It is part of the very roots of our job. It

is part of the responsibility of the children’s department to

carry out Parts III and IV of the Act of 1933 which deal
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with all juveniles before the juvenile court. I flunk that

the answer in a case of that sort is, if we are asked whether

a child has been before the court, to say either yes or no.

If a foster-parent whom we are approaching is not pre-

pared to take a child who has been before the court, then

far be it from us to foist such a child on such a parent,

who is obviously unsuitable. It is the parent who is

prepared to tackle the child from the courts whom we

want to use for that class of case. Our biggest job is

matching the child to the home, and in so far as the

magistrates can commit children to our care trom the

courts—speaking for myself we get 500 a year then 1

should have to tell a lot of stories if I wanted to board

out any of those 500 and pretend they had not been

through the courts. It is inseparable from the job.

3267. [Chairman): Would you say that a child “has

been through the courts” in the meaning in which you

use the phrase if there has merely been some contest

•about custody? The child has nothing to do with that at

all Is there not a gulf between that case and the case

in which you have an unsatisfactory child committed to

you by the magistrate?—I was only answering the argu-

ment that the foster-mother makes a distinction and is

afraid to take a child who has been before the courts in

delinquency. [Mrs. Jones-Roberts): There are people who

boast in my part of the country that they have never been

inside a court. If you have been for any purpose what-

soever you are slightly suspect. That is the type of case

I had in mind.

3268 [Mr. Mace): Would you help me with regard to

reconciliation in so far as it concerns you. I was very

interested to hear you say that you had knowledge of a

broken home very early, before any divorce is thought

of. Please do not misunderstand me, I am not criticising

in the slightest. What do you do about it if you do hear

that a home is breaking up?—Have I been guilty of

a mis-statement? What I intended to convey earlier was

this ' that we have evidence of children who have become

disturbed long before the question of divorce arises. We
obviously cannot know unless a child develops symptoms

of maladjustment that anything is happening in the home.

Something has got to give rise to the trail of gunpowder,

if you like. A child may 'be showing symptoms of distress

in school and he is referred to a clinic and the> clinic find

that it is unhappiness at home that is causing the trouble.

That is one of the few ways in which such a case coum

come to our notice. I am afraid I was speaking inl retro-

spect and looking at children in our care whose records

show that the trouble began long before anybody was

aware of it. But it is the case that the children them-

selves are aware very often of what is coming long before

anybody outside the home can have any knowledge.

3-769 Would it be right that the education officer might

also” have the first hint of trouble in the home showing

itself through the children, when he deals with their non-

attendance at school?—He might get it that way, he might

get it through a disability. The teacher in the class migh

suddenly see that a boy hitherto working on a high level

of competence falls away. He would _ naturally want

to know why, and that would prompt him to refer the

case to a child guidance clinic. That is another way in

which it might appear.

3270 Would you agree that when the parents do start

to talk about divorce it might be preferable if your

officers acted solely m the interest of the children with-

out entering into reconciliation negotiations between the

parents?-—
I* am inclined to think, Sir, that that might be

right, though anybody having anything to do with children

would naturally try to improve conditions if they
^
ere

capable of improvement in the ordinary way of events.

I think that we all tend to do that sort of thing. If any

of our friends have troubles, we tend to act as conciliators

in spite, almost, of our better judgment sometimes I

think that might happen with a child but I th nk

there is something to be said for separating the question

of the care of the child from the function of mending the

marriage as between the two parents.

3-771 Therefore, if as soon as a rift occurred between

husband and wife, it could be suggested to them—on a

voluntary basis—that they should see some reconciliation

officer, you would support the view that that should be

somebody other than the children s officer?-I would put

it that the reconciliation officer need not be, and probsbly

should not be, the person primarily concerned with the

child, because the question might arise of trying to

approximate two conflicting points of view—that of the

parents, and that of the interests of the child.

3272. Your officers have a course of training before their

statutory appointment?—By and large, yes, particularly the

new officers. Of course, being a new service which has

inherited from the past, we are still in a state of transition.

3273. At the present time does the training course in-

clude any subjects dealing with the reconciliation of

husband and wife or the divorce law or matrimonial law?

jsjo, it is a course dealing with the social sciences

generally and with some degree of psychology. Its

emphasis is on the child in his social environment.

3274. The child, of course, is the main object of the

course?—Yes.

3275 [Mr. Maddocks)

:

I want to return to your recom-

mendation in paragraph 4, that every child whose parents

make application to the court for divorce, separation, or

custody, should be granted some degree of protection and

supervision. As you may know, I am a metropolitan

magistrate. What I want to know is—how is this going to

work in practice? Let us take the stages one by one.

Mrs. Smith comes to court ;
she walks into the box and

tells a story about persistent cruelty of her husband and

applies for a summons. In the ordinary way I listen to

it and if it sounds like a bona fide case I grant a summons.

The summons is served by the warrant officer and in due

time—usually about a fortnight or three weeks—the parties

appear before me. What is going to happen in between

about supervision of the child? Mrs. Smith comes in,

take it on from there, will you?—Mrs. Smith comes in

and, by an adjustment of the present machine, notification

would be made to us, if the child protection service were

to operate in such cases.

3276. That means I have to say to Mrs. Smith “ Have

you any children? ” and she says “ Yes, two . As soon

as I know that she has children my clerk or deputy chief

clerk, when the summons is granted, would have to notify

the case to the L.C.O.?—I am afraid so. Sir.

3277. We work very well together, do we not? The

L.C.C. get the notification. What happens then?—The

officer would go round and see Mrs. Smith and see the

children.

3278. Notification goes to one of your officials
;
he goes

to Mrs. Smith, bangs on the door. Mrs. Smith comes to

the door and says “ Who are you? ” He replies, I have

come from the Children’s .Department of the L.C.G. You

made an application to the magistrate for a summons

and I have come to supervise your child . Mrs. Smith

bangs the door in his face—probably says something. Are

you suggesting that your official would have any power

of entry, any power of protecting her child against her

or her husband?—No, I am suggesting that our officers

iob would be to safeguard the interests of the children

where there were any. They would, I hope ... we are

talking about L.C.C. officials?

3279 Yes— ... be sufficiently endowed with a degree

of tact' to get the job done without the dire consequences

that have been depicted.

3280 Please do not think I have got anything 'but the

greatest admiration—indeed, every metropolitan magistrate

has—for the L.C.C.—but you know the awkward people

that we have to deal with. This is the point—are you

suggesting that this Commission should recommend legis-

lation which would empower the children s officers, once

they received a notification from a magistrates court that

an application had been made in which children were

involved, to get entry into a house or give them any power

whatever over the children in that house?—That happens

at present in child life protection ;
if also happens in the

question of adoption.

3281 I think you will agree with me there is just no

analogy between adoption and matrimonial disputes. Let

us keep to the husband and wife dispute. I want to know

whether you are suggesting that we should recommend

legislation giving your officers power over the children in

homes in respect of which an application has been made?

—Yes, Sir, I am.

3282 What power are you asking for? I am asking,

as suggested in our memorandum, ffiat the child should

be placed in the same position as the child in child life

protection. We are agreed that there is difficulty about

the question of entry. There is difficulty about the ulti-

mate powers of removal under child life protection.

-
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Removal can be carried out legally, but as a matter rf

practice it is difficult. We are saying m effect that despite

its difficulties it would be very useful and very proper'that

a child whose parents had seen fit to apply

for divorce should have the same degree of protection as

child life protection cases have at present. We are asking

for no more than to put the child in the position of a

child who is put out to nurse for reward.

3283. (Chairman): When you say parents who have

applied for divorce you would include also parents who

have applied for a separation order?—Yes.

3284. (Mr. Maddocks) : I am afraid you are driving me

into the unenviable position of.having to ;
admit that 1 do

not know anything about the Child Life Protection Act.

It is the Public Health Act, 1936, which enables a local

authority to supervise a child placed out to nurse by its

parent to another woman for reward. It gives us the

right of visitation and the right to apply to the court if m
the opinion of the visitor the child is being kept on

premises to its detriment. It then becomes a matter for

a court or a magistrate to make an order, which the child

life protection visitor has the power of carrying out, to

remove that child.

3285. I suspected that. That is where the child is in

some place other than its normal home where it has been

placed out. As far as I know that is the only time when

you have any kind of power at all?—No, Sir, if a child

is placed for reward at all.

3286 For reward, yes, but the child must be out of its

home?—That is under child life protection. Under adop-

tion, which is a model we are suggesting might be followed,

we have the right to supervise it even where the applica-

tion is by the child’s own mother.

3287. That is the adoption procedure?—It is that, Sir,

we are suggesting might be the model regarding guardian-

ship ad litem in matrimonial cases. (Chairman). Or

course, in that case the mother has at least taken the step

of seeking to have her child adopted. She has invited

intervention of a kind.

3288 (Mr. Maddocks): That is the whole point. In

adoption you have the woman coming along saying l

want to have the child adopted”. For the protection of

the child your excellent officers make quite sure that me

child is looked after, but you have willing parties on both

sides, you have the mother and the adopters?—May I say,

my Lord, that in adoption cases we have got a state of

affairs where there is a “home-making” application,

where the parties are adopting and increasing a family,

and the law and public opinion say “ Right, in these cir-

cumstances we will have jurisdiction over the child. We

will have some degree of supervision ”. In matrimonial

cases, the court is considering a “ home-breaking appli-

cation, and yet on the face of it if one is to follow the

suggestion which has been advanced, we are not to afford

to these children, who are the subject of detrimental

action on the part of their nearest and dearest, we are not

to afford them the same protection as is afforded in the

case of a “ home-making ” application by parties who are

willing that that should be done. I am suggesting that

that only gives point to the suggestion that the child who

is going to be affected by divorce proceedings needs some-

body to look after him, and unless something of that sort

happens then he is going to be left to his own devices.

3289 You want all the powers to enter the house, to take

the child, and to look after the child before any decision

has even been come to about the case?—My colleague

reminds me, and it is obvious, is it not, that we are not

asking for any more power in this case than we have now

in child life protection cases. It does not include the right

of entry unless we get a warrant. In other words, super-

vision is all done through tact and kindness. Only if

there is a real dispute can we go to the magistrate and get

a warrant. That is a good old English way of doing it.

3290. Your proposal would mean legislation. At the

moment you cannot get a warrant out of me to go and

see a child?—We can get a warrant out of you, may I

suggest, if we have a case whpre a child is being neglected

'and we know that, and we want to get into the home and

have a look at it ; and you grant the warrant hands down.

3291. What you have to do is to come into my court

and swear written information to the effect that honestly

and verily you believe that the child is in a condition

which needs protection. You could not do that where

you have never seen the child, not been into the home,

did not know the people?—All we are asking for is the

opportunity to befriend this child. Leave it to us to do

the rest, except in the really hard cases where we come

back to you and ask for help. It is a matter of working

the machine. It is a matter of officers who know 'the job,

working for the benefit of the child within the law and

with not too much of the “ stand and deliver ” attitude.

We do not Want that but co-operation. (Mr. Maddocks)

:

Nobody who knows your department will say otherwise

—you always try to help—but what I am afraid of is

how it would work out in practice.

3292. (Mr. Young): Mr. Ainscow, I want to put, as

l see it, the position right, because I do not think in

fairness to yourself you have done so to Lord Keith in

connection with the Children’s Acts. I am familiar with

them in Scotland, and they appear to be much the same

in England. Under the Act of 1933 a child may be com-

mitted to your care by a court. You do not take it,

it is committed to you by a court if it is in need of

care or protection?—Yes.

3293. Care or protection is defined in that Act?—Yes,

3294. And a child needs to come into one of two

categories before it comes within that definition. In the

first place, it needs to have no parent or a parent who

is not exercising fit guardianship or is not a fit guardian.

Secondly, it needs to be either falling into bad associations,

exposed to moral danger or beyond control. So that

you do not get a child committed to you under that

Act unless it comes within these two definitions. Is that

right?—Under that Section of the Act.

3295. There is no other Section as far as care or pro-

tection is concerned?—May I put that right. If a child

is persistently a truant and his father has been before

the adult court and fails to make any progress and the

child is deemed to be the miscreant himself, then the

magistrates can make an order which directs the education

authority to bring the child before the juvenile court

under Section 40 of the Education Act of 1944. Having

done so, the magistrate then deals with him exactly as if

he had been brought before the court as being in need

of care or protection and he is so deemed. Thus, you

could find a truant who, at the end of the line, would

come to us as being deemed to be in need of care or

protection, and yet in fact the genesis of the case was

truancy.

3296. You still have to have, under the Act of 1933,

a <7
«a.yi-criminal proceeding before you get a child com-

mitted to your care?—No, Sir, I would suggest that if

a parent appears before the court on the ground that his

child is not attending school, and the court refers the

case to the juvenile court on the ground that the child

is beyond control, that is not really a criminal business.

(Chairman): I am reluctant to intervene, but this is a

question of interpretation of a statute, is it not? (Mr.

Young): I just want to get it on to the record, because

I do not think the position has been properly put. (Chair-

man) : I was not questioning the propriety of the question

in the least, but I thought it really was a question of

the witness’s interpretation of an Act of Parliament.

3297. (Mr. Young)

:

Can I put this to you? The distinc-

tion between the 1933 Act and the 1948 Act is that

under the 1948 Act you do not take a child, but you
receive a child?—If you will permit me, Sir, for one
moment, the 1948 Act includes within its scope child life

protection, adoption of children, and children committed
under the provisions of the 1933 Act. Section 1 of the

1948 Act deals with the receiving of children into care.

In Section 2, there is the opportunity for assuming parental

control in exactly the same way as if the child were

committed by a court. If a child is received into care

because its parents are unfit to exercise proper care the

authority can pass a resolution—as they could even before

the Act of 1948—assuming parental rights. Not only

do we get children who are purely in need of care or

protection, but we get a whole host of children^ who for

various reasons come into the net of the children’s depart-

ment and who are looked after according to their needs.

(Chairman): Thank you very much for coming here

and helping us and for your memorandum. You have
been most helpful to us.

(The witnesses withdrew,)
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MEMORANDUM SUBMITTED BY THE EXECUTIVE OF THE

NATIONAL UNION OF TEACHERS

1. Convinced that the country’s future depends on its

individual members whose personalities are largely the

result of influences and environment experienced during

childhood, .the National Union of Teachers has always

based its policy on the needs and aspirations of children.

2. Because the problems which the Royal Commission

are considering must be inextricably linked with the life

and welfare of many children the Union’s Executive have

prepared the following statement for the Commission’s

consideration. For the purpose of preparing the statement

the Executive asked their local and county associations

to reply to questions, the answers to which, in the

opinion of the Executive, might be of assistance to the

Commission. Those questions and answers (which relate

only to children or adolescents) are appended.

QUESTION 1. What is the effect of divorce, separation,

or desertion on children? Do children of divorced

or separated parents feel that they are different from

other children? If so, in what wayl

3. Children who are deprived of a parent on account of

divorce, separation, or desertion usually lack the sense

of security necessary to their well-being and development.

They feel different from other children and often suffer a

sense of shame when they are asked, particularly by other

children, why they have either no father or mother. Fre-

quently they answer evasively or by half truths and they

feel resentful, inferior and at a disadvantage and conse-

quently lack confidence in themselves. This gives rise

to emotional instability, which varies according to the

type and comparative violence of emotional stress leading

to the separation of the parents, the consequent domestic

environment after separation, and the age and tempera-

ment of the individual child.

4. In some cases a child may become reserved and

secretive, seeking satisfaction in keeping to himself and not

mixing with other children, or may get beyond the control

of his father or mother and show signs of glorying in his

position and wanting to bully other children. Of course

many children through the love, affection and understand-

ing of the father or mother are able to overcome these

strains and stresses.

5 Nevertheless, behaviour difficulties arise both at home

and at school. Sometimes at school the standard of work

deteriorates, and it is not uncommon for home disturbance

to affect the child’s opportunities for educational advance-

ment by failure in examinations normally within his

ability. None more than teachers know how children

crave affection.

6. While there are many instances where, after separa-

tion, there has been an improvement in the child’s position

the opposite often appears, for the love of the parent may

be so lavish as to spoil the child, which in turn creates

further difficulties.

7. Many children in residential schools or homes for

maladjusted children are there as a result of broken homes.

The following incident reported by a teacher m one or

these homes is an illustration. Three fifteen-year old

girls coming to say good night saw a photograph of a

wedding in a newspaper. One of them remarked, Don t

you ever get married will you? ” When asked Why?
the second replied “ Because your husband may be unfaith-

ful to you ”. The third girl added “ Men are all the same

—never trust them ”. The teacher remembered that the

three were children of divorced parents.

QUESTION 2. Should boarding education be provided

as a palliative or as a means of restoring morale of

a child who loses one or other parent in this way ?

8.

Boarding education cannot restore the sense of depriva-

tion that a child who has lost his parent may feel. While

it may sometimes provide a temporary relief, there is a

danger that he may feel that he is being removed from

his home for other reasons than his own immediate

welfare. If the parent is suitable and can provide a reason-

able home and environment the child under eleven yean

of age should not be placed in a boardmg school, hilt

where neither father nor mother or close relative can

provide a good home, boarding education should be made

available. The financial insecurity of the parent or the

need to be away from home may make it impossible to

provide an adequate home environment. Then boardmg

education may become a necessity and it is to be noted

the local education authority is empowered to give finan-

cial aid. Boarding schools cannot replace the home as a

stabilising factor in a child’s life, they can, however, pro-

vide valuable help where neither parent is of the right

type to be responsible for the child’s upbringing. It is

important that after separation or divorce there should

be some “ follow-up ” of the children by a social worker

so that the child may be kept under observation.

QUESTION 3. Do you think that the children’s future

rather than the relief of one or other parent ought to

receive more consideration in divorce cases? Do
you think enough attention is given to the future of

the children mentally and spiritually as well as

physically ? How bad must a home be before, for

the children’s sake, it ought to be broken upl

9. A child cannot develop normally in a home environ-

ment where there is no love, affection and sympathy. It

is, however, important that the home should be kept

together until the last possible moment. Every attempt

should be made to improve unsatisfactory homes before

divorce or separation proceedings are taken, for children

appear to accept their homes and the standards set therein

with very little question, and provided there is a modicum
of affection, they suffer less from what is termed a bad

home than from the breaking up of such a home.

10. If 'both parents could be made to realise the effect

of broken homes on children it might, in some cases,

prove to be a means of reconciliation, but it is difficult

to see how the position of the children can affect the

decision of a court in favour of, or against, granting a

divorce, as the law stands at present. Nevertheless, con-

sideration might be given whether through some change

in the law, more attention could be given to the position

of children before the granting of a divorce.

11. At present the custody of the children is a matter

for consideration or decision when the divorce or separa-

tion has been granted, but the reasons for the decision

are not always clear. It is important that guidance should

be given to those who are to have the custody of the

children, for many mothers, fathers, or other relatives,

while conscious of the physical wants of children are un-

aware of their psychological and mental reactions and

consequent needs.

QUESTION 4 Do you think that divorce being available

to innocent or guilty party after, say, seven years’

separation would be generally good or bad for the

children^

12. Divorce after seven years’ separation will not usually

be more harmful than separation, since the child has

already suffered from a broken home for so long. A
divorce gives the parent the opportunity to make a fresh

start in the setting up of a new home atmosphere in which

the child might be happy, but in this there is an element

of risk to the child on the re-marriage of the parent. The
introduction of a substitute for the defaulting parent is

not always a success for this depends on a number of

factors including the attitude of the step-parent to the child.

QUESTION 5. If the parties have to separate, on what

principle should the judge allot care of the children,

bearing in mind that at present the court takes as the

criterion the welfare of the children and no other?

13. If the parents have to separate, .the following should

be taken into account :
—

(a) The physical and moral welfare of the children.

(b) The amount of affection felt by the child for

either party.

(c) The spiritual and mental calibre of each parent.
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(d) The security and steadfastness of the home, in-

cluding material conditions.

14. It is difficult to state categorically as to which should

have the greatest weight, but great weight, especially in the

case of younger children, should be given to the desir-

ability of a child being with its mother.

15. Whether it is wise for the child to maintain contact

with both parents is a moot point. Consequent division

of affection sometimes causes more harm than good and

experience seems to suggest that a complete break may be

the lesser of two evils.

16. It should be stated that many teachers are of the

opinion that great oare is at present taken in deciding

who shall have the custody of the children.

QUESTION 6. Are the arrangements for (a) assessing

(b) securing payment of separation allowance or

alimony and maintenance (in the case of divorce)
satisfactory from the point of view of the children?

17. Teachers agree that the assessing of the maintenance

allowances in respect of the children should be on the most
generous scale possible. It is pointed out, however, that

there is much evasion of payment and that accumulated

debt can be eliminated by imprisonment—with further

adverse effects on the children. Apparently the parent or

guardian has to take the initiative in recovering any money
not paid. It is suggested that some improvement would
be effected if there were machinery whereby action to

recover payments could be taken by the court in the

absence of an application by the parent (usually the

mother), thus avoiding the accumulation of large amounts
unpaid.

18. In respect of some orders made by local courts it

is possible to make adequate arrangements, which in some
areas ensure that payments are made regularly.

QUESTION 7. At what stage ought preparation for

marriage (not merely biological) to be given? Should
it be provided within the educational system? Should
it be compulsory?

19. Preparation for marriage is desirable, but it can be
argued that the general education of the child in school,

at home and in the church, is a preparation for life of

which marriage is one phase. However, there is a need

for special preparation to help young persons to make a
success of marriage, and to enable them to overcome some
of the obstacles or difficulties which lead to unsuccessful

or unhappy marriages. For instance, inefficient home

management of income often leads to unhappy married

life, and it is suggested that courses for engaged couples

should be made available where this and other problems

could be tackled. In these days, when there is a tendency

even in schools for many pupils to specialise in a few
subjects, and, subsequent to leaving school, to follow a

specialist career, often away from home, opportunities

should be available for them to attend courses in house-

craft.

20. As far as the psychological and biological aspects

of marriage and married life are concerned, it would be
advantageous Af these could be dealt with immediately

before marriage—during the period of engagement. It

would be difficult to make attendance compulsory but

nevertheless the local education authorities at institutions

of further education should provide courses under the

supervision of suitably trained and experienced staffs.

Churches, marriage councils and other voluntary bodies

are already taking steps to provide these. It is probable

that many young persons who need most guidance would

not attend, but that should not prevent an extension of

this important work. If county colleges were in being as

envisaged in the Education Act, 1944, for young persons

of sixteen to eighteen years, opportunities could be pro-

vided, especially during the last few months of their

attendance.

QUESTION 8. Is sixteen too old or too young an age for

marriage?

21. The general opinion of teachers is that sixteen years

is too young an age for marriage. It may be true that

judged solely from a biological point of view sixteen years

may not be too young, but the complex social and econo-

mic factors of modern society call for a long preparation

before the individual has reached a stage of sufficient

maturity to enable him or her to carry the responsibilities

of citizenship, including those of family life.

22. To advocate marriage as a means of “ making an
honest woman ” of a pregnant girl of tender years is .to

be deprecated. The resultant marriage starts in the wrong
way, and is less likely to stand up to the wear and tear

of life than a marriage based on genuine affection.

23. While nearly all express the view that the minimum
age for marriage should be raised, and some express the

view that the age should be raised to twenty-one years,

the majority express the opinion that the age should be

raised to eighteen years.

(Dated 2nd February, 1952.)

EXAMINATION OF WITNESSES

(Mr. 0. BARNETT, B.E.M., B.A., Mr. E. L. BRITTON, M.A., Miss A. M. EDWARDS and Mr. W. GRIFFITH,
representing the National Union of Teachers; called and examined.)

3298. (Chairman) -. We have here Mr. Barnett who is

the Vice-President of the Union, Mr. Britton, the Chair-

man of the Education Committee, Miss Edwards, the

Vice-Chairman of the Education Committee, and Mr.
Griffith, the Secretary of the Education Committee. To
whom should I address my questions in the first in-

stance?

—

(Mr. Barnett) : To me.

3299. As I understand it, the National Union of

Teachers covers the whole of the United Kingdom?

—

Only England and Wales.

3300. Of the teachers in England and Wales, about
what proportion do you suppose are members of your
Union?—I should say a very great proportion, ninety

per cent, or something like that ; we have 200,000 mem-
' bers.

3301. We had yesterday the Headmasters’ Conference
and the Association of Head Mistresses. Would I be
right in thinking that all, or nearly all, of the head-
masters and headmistresses who do not belong to those
two bodies are members of your Union?—Yes, I think
that would be a fair assumption. Sir ; some who belong to

those two bodies would also be members. (Mr. Griffith)

:

Those two bodies consist of a very small proportion of
the schools in the country. There are over 30,000 schools

in the country and I suppose the Headmasters’ Confer-
ence would be able to speak for about 200. We claim
to be able to speak on behalf of the overwhelming major-
ity of the 30,000 schools.

3302. I understood that was so. Do you know for
how many schools the Association of Head Mistresses
speaks?—I am not quite sure, they consist not only of the
independent schools but also of a number of grammar
schools

;
there is a considerable overlapping of member-

ship, dual membership.

3303. Then you of course have to deal with children

from a very early age, I suppose?

—

(Mr. Barnett)-. The
whole school range.

3304. What is the constitution of your Union, of what
does the governing body consist?—The executive, which
is freely elected by the constituent local associations.

3305. That is by the local and county associations?;

—

Yes, ithe country is divided into districts and each district

sends up members to the executive, who are all serving
teachers.

3306. Before I ask you questions is there anything you
would 'like to add to your memorandum or to explain
in it?—Only this, my Lord Chairman, that we welcome
the opportunity to give evidence before the Commission.
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[Continued

I was struck this morning, listening to the evidence given

by the Association of Children’s Officers, how much, we

have in common with their point of view. While as a

Union, which has a membership of very widely varying

individual opinions, we could not give you a view on

divorce where there are no children, we are vitally in-

terested in questions where children are concerned, and

we feel that.no time is too early for consideration of the

children’s point of view.

3307. This is just a broad general question, would your

Union be in favour of or against extension of the grounds

of divorce, or do you not wish .to express any view on

that?—I think we would find it difficult as an organisa-

tion to give you a view on that.

3308. I thought you might ; I shall not press the matter.

Would you turn to the answer to Question 3 in your

memorandum. You say this:

—

“ Every attempt should be made to improve unsatis-

factory homes before divorce or separation proceed-

ings are taken, for children appear to accept their

homes and the standards set therein with very little

question, and provided there is a modicum of affection,

they suffer less from what is termed & bad home than

from the breaking up of such a home.”

First of all, when you speak of a modicum of affection,

you mean a modicum of affection passing from the parents

to the children?—Yes, Sir.

3309. You are not speaking of affection as between the

husband and the .wife, as I understand it?—No, the

affection of the parents for the child.

3310. Then I want to know what you had in mind when

you spoke of “ what is termed a bad home . Could you

give us a definition of what in your view is a bad home,

and what you would descnbe as an h°“;
and what you would describe as a good home7 wnar

is it that renders a home a bad home in your opinion'>

from this point of view only? -Where it IS bad for toe

child X think is the answer We in the school!1 see un

happy children, children whose personalities are spoilt

by the environment in which they live, there, 1Jbmk,

is our definition of a bad home. Children vary and

homes vary and to make a broad generalisation is very

difficult in this respect, but where there is a real

]

for the child on the part of the parents we would regard

that as being the kind of home which whatever the other

considerations, should not easily be broken up.

3311. In other words, you do contemplate, as I under-

stand it, that there may be what you would term a bad

home but if the parents, even in that bad home, have

affeotion for the children, you prefer .that to the breaking-

up?—Yes, I think so. Sir.

3312. (Mr. Brown}: I would like to go back to

Question 3. At the beginning you say :
—

“ A child cannot develop normally in a home environ-

ment where there is no love, affection and sympathy.

Would you agree that the greater the friction between

the parents the greater the chances of abnormality, and

the greater the chances of creating a problem child.

<Mr
&
Britton): I think that it depends to some extent

£e Store of the friction. The child does.require

of the home a degree of affeotion and a degree of feeling

S KmSy. I think that if the taction betaeen toe

oats as far as blows or physical violence that

do.“S upset the child very considerably. I think also that

if the^friction between the parents results m tears on

L part of one parent, that upsets the child very con-

siderably, because, in the eyes of a young child at least

** cb°s«

is a very different being from a child of thirteen tourteen

or fifteen years. I think that whereas with &eyoung

child words and, shall I say, actions of infidelity have

very little effect, possibly that may not be quite so feue

with the older child who does understand the implica-

tions far more. On the other hand, it is probably the

younger child who is far more in need of parental affec-

tion and is going to be far more upset psychologically

it does not get it.-(Mr. Barnett)

:

I would add to that,

that in my view the worst kind of friction is where me

parents have grown to hate each other and each wishes

to enlist the support of the child against the other and

the child is torn between the two and often does not

know what to make of the situation.

3313. At the end of the paragraph you say:

“
. . . and provided there is a modicum of affection,

they suffer less from what is termed a bad home than

from the breaking up of such a home.”

I would suggest that a bad home may be defined as a

home where there is quarrelling and friction, the mother

crying, the very things that you have mentioned, to the

extent that strong emotional reactions and tensions develop

in the child. Do you think that is a fair definition ot a

bad home?—Yes, particularly the last point There are

some children who can live in homes of that kmd with-

out being seriously affeoted because of their own particular

temperament, and there are other children who cannot.

3314 And now a broken home. By that I would say

is meant one where the parents are separated by divorce

legal separation or desertion—your defindi<m under

Question 1. That is the situation where one child can

turn to another and say: Where is your Daddy? ?

Yes.

3315. Do you think .that the act of divorce itself may

create emotional tensions in the child? May the mere

fact that the mother is divorced have some reaction on

the child?-I think it depends entirely on the age of the

child. I think Mr. Britton has already made this point.

It has not that effect on the younger children, the children

of primary school age. (Mr. Britton): I would say that

th/really significant thing in the eyes of theyoungerciuld

is the separation. Ho.w the separation happens

is quite immaterial. It is not the relevant point in the

eyes of the younger child.

3316 Would you agree that before the marriage was

dissolved by divorce there must have been considerable

friction between the parents?—{Mr. Barnett) . Yes, I think

we could assume that.

3317 Therefore, as far as the children are concerned,

it was a bad home
;

it was a bad home where there was

considerable friction, friction to the extent that the parents

decidS they wonld have to be divorced?-I would still

Store to what I said earier on, that the temperament of

thl child i”a very important point. All sorts of taction

can be taken by some children without apparently serious

h“m whereas in other cases it is very serious.

3318. Would you agree that ‘he normal requence is a

sometimes before divorce, is there not?

It has been said that we all suffer at one

??me oTaiother from some form of maladjustment.

rv?0 In assessing the damage done by a broken home,

^<Mr. Barnett) : Yes, I think one would have to take that

into consideration. .

ssumption. .

3322 Do you think that it is possible to evaluate

temperament.
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3323. You would find it very difficult to evaluate the

amount of damage done at each stage? You would not

like to say that most damage is done from the bad home
or from the act of divorce or from the broken home?

—I would not like to make any decision on that.

3324. Would you say that it follows from that that it

is dangerous to argue that broken homes are necessarily

more harmful than bad homes, because most broken

homes were some time previously bad homes, and the

major part of the damage may have been done to the

child when it was a bad home?—(Mr. Britton) : Where
the child is not fitting normally into the school environ-

ment we find in the overwhelming majority of cases a

back history of a broken home. It is much more usual to

find this than parental disagreement and the home still

whole. I believe we would say that the fact of separa-

tion is a very relevant turning point in the damage that

is done to the child in robbing it of the affection and
security that it requires from the home environment. I

think we would find it very difficult to assess how much
of that damage might have been done before the actual

separation and how much of it was subsequent to the

separation.

3325. Let us take the case of a really bad home, one

where there is frequent cruelty on the part of the father

to the mother and the child is a witness of that cruelty,

perhaps there is drunkenness and gambling, and the wife

bears it for a year just, shall we say, for the sake of the

children. If it is an intolerable home like that, would
you think that at the end of a year that would probably

result in a case of a maladjusted child?—(Mr. Barnett)

:

My own experience of that is this: that very frequently

'when we talk about a maladjusted child it is the parents

themselves who .are maladjusted. I have had one or two
examples of that in my own personal experience, where a

child appeared to be, so far as I could see at school, quite

a reasonable individual. In one case the child was sent

away to a home for maladjusted children. When I ex-

amined that particular case it did appear that really it was
the parents who were maladjusted rather than the child, the

child could actually do well in different circumstances.

3326. Supposing the parents are so maladjusted that

they are doing harm to the children and that the marriage

is brought to an end by a divorce. From the point of

view of the child, speaking as a teacher, what do you
think the effect of the legal dissolution of the marriage is

on the child? Do you think it has a big effect or a little

effect?—(Mr. Britton): I should say that it has this effect:

that it makes quite obvious and public the fact that there

has been this difference of opinion between the parents

culminating in quarrelling and actual separation. There

is a mark of finality about it in the eyes of the child,

more particularly in his relationship with his fellow

children at the school. It rather underlines the fact that

“iMy mummy and my daddy do not live together like

everybody else’s mummy and daddy”.

3327. Would you say that in certain cases the bringing

to an end of a marriage might be beneficial to the child

if the conditions were almost intolerable?—I do not think

any of us would want to maintain a home where the child

was a witness of constant cruelty which it could under-

stand as cruelty, particularly in the form of physical

violence.

3328. And you would say that in certain cases the actual

act of divorce itself might be of benefit to that child?

—

(Mr. Barnett)

:

If I may go back to my earlier case where
I thought it was the parents who were maladjusted, then

I would prefer to see them split and the child with one of

those parents, rather than that the child himself should be
sent away.

—

{Miss Edwards) : In no case would I say that

a divorce was of benefit to a child
;

it is probably the

lesser of two evils.

3329. Would you turn to Question 5 on custody? Would
you like to say anything more on this?—(Mr. Barnett):

I would only like to say that we think the process of

deciding all the issues should start as soon as possible.

We are quite sure the courts do their best with the evi-

dence that is before them, but we do feel that if the

collation of that evidence started at the earliest possible
time then some of the few mistakes that are made now
could possibly be avoided.

3330. (Chairman)

:

Arising out of that, might I say that

of course the court is in a difficulty in taking any steps

until it has decided whether or not there is to be a
divorce or a separation?—If I may follow up that point,

what we mean is that as soon as a petition for divorce

is brought, then we feel, like the body which gave evi-

dence before us, that some machinery should be set in

motion immediately to look after the interests of the child

and collect the best possible evidence.—(Mr. Griffith):

We make the point in paragraph 10. We realise the

difficulty there is as to the way in which the interests of

the children should be taken into account, but we think

that the court itself should have the welfare of the children

in mind, even before the case is heard.

3331. (Mr. Brown)

:

In paragraph 10 you say :
—

“ Nevertheless, consideration might be given whether

through some change in the law, more attention could

be given to the position of children before the granting

of a divorce.”

Apart from what you have said, have you anything in

mind?—(Mr. Barnett): We have thought of the various

avenues through which this might be done, immediate con-

tact with the children’s committee, for instance, but what

we are most anxious to see is that something should be
done. (Mr. Griffith): We were wondering whether per-

haps there should be somebody connected with the court

whose duty it would be to inves'tigate the position of the

children, so that it would be quite certain that the interests

of the children had been looked into before the case came
on. It might not be sufficient to leave it to some outside

person to do this, it might be better that the court should

have some person responsible for this investigation.

3332. In paragraph 11 you say:—
“It is important that guidance should be given to

those who are to have the custody of the children . .

Who, in your opinion, should give the guidance?—There
are some bodies at present in existence which do give

guidance.

3333. I was wondering if you had some special new
body in mind?—No.

3334. (Mr. Flecker) : In paragraph 3 you say :
—

“ Frequently they answer evasively or by half truths

and they feel resentful, inferior and at a disadvantage
and consequently lack confidence in themselves. This
gives rise to emotional instability, which varies accord-
ing to the type and comparative violence of emotional
stress leading to the separation of the .parents . .

.”

I wonder df you would make it a little clearer just

what you mean there? Is the emotional instability in

the children?—Yes.

3335. And that emotional instability in the children
varies according to the comparative violence of emotional
stress in themselves, or in the parents?—I am afraid that
is badly worded. It is the parents who have the emotional
stress.

3336. One of the instances that you give in which a
boarding school may be useful is when the one parent
who is left is unavoidably away from home at a time when
the child will be at home. Is that in your experience one
of the .greatest and most widespread difficulties?—(Mr.
Barnett): Yes.

3337. One answer to it would be more part-time work
for these mothers?—It would depend on the economic
position of the parent.

3338. It has been said that the employer dislikes having
to pay the national insurance contribution at the full-time
rate and that consequently part-time jobs are not easy to
get? Is that your experience?—I think there are areas
in this country where you can get part-timers very easily.
I do not think the scarcity is general. It is quite easy
to get people for part-time work in my own city.—(MV.
Griffith)

:

May I add that the local education authorities
have the power to give help to the parents in cases of this
kind to pay for boarding school education, but I think
there is quite understandably a certain reluctance among
the heads of boarding schools to take many of these cases,
on the ground that they already have a proportion of
children whose parents are disturbed. I am also not quite
sure whether all local education authorities are using all
the power they have to help people who need boarding
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School education for their children for reasons such as

have been mentioned, there are 146 local education

authorities and there is a variety of treatment among
them—indeed we take some pleasure sometimes at the

variety of British education-—but it does mean that in

some cases, there is a reluctance on the part of the local

education authority to spend the money and also to find

a suitable boarding school for the children. Sometimes

there is a reluctance on the part of the parent to apply.

—

(Mr. Barnett): Could I develop that. The provision for

boarding school education for the brighter children is

relatively better than it is for those, say, from the modern

school. Most of the boarding schools would be regarded

as grammar school type, and many local authorities will

only send boys or girls to boarding schools, whatever their

circumstances, if they think they have already shown by

their ability and aptitude that they are of grammar school

type. So it is at the moment easier for the child coming

from the broken home who is intelligent to be catered for

in this way than it is for the child coming from a modem
school. I am sure that is a fair statement of the position.

3339. You say that boarding schools cannot replace .the

home. Would you agree that nothing can replace a good

home; and that the people who say, send a child to a

boarding school and the problem is solved, are living in a

fool’s paradise? T.he child may get more chance in a

boarding school than a day school and a good teacher

can help to build up some security for the child, and may
help the lone parent who is trying to do the job of two

parents. Would you agree that both those are good things

to be attempted?—{Mr. Britton)

:

I think we should be in

general agreement.

3340. The third thing which a boarding school can

sometimes do is to give the child from a home where the

parents are constantly fighting a respite from the tension,

so that the child is then better able to face the difficulties

in the home on its return. Do you 'think that is so?—

I think it might be, but there is the other side of the

picture as well. I think that the child who responds best

to boarding school education, or to going away from home

at all, is the child who has got a very stable home behind

him No child who has got a stable home minds going

away because he knows the home is going to be there

when he comes back. On the other hand, if the home is

broken, children often react very unfavourably to going

away from what little home they have got because they

are afraid it will not be there when they come back. To

some extent I think the danger of the boarding school

is that the child who has lost one parent may feel that the

other one is being taken away as well.

3341. Would you turn again to paragraph 11? In

replying to Mr. Brown’s question you did not say who

you thought should give guidance to those who are to

have the custody of the children. It has been suggested

to us that insufficient use is made for this sort of work

of retired teachers whose experience might be very valu-

able and who might be glad to undertake this work when

they reach pensionable age. Would you care to comment

on that suggestion?

—

(Mr. Barnett): It is the first time

I have had the question posed to me. My first reaction

would be against the suggestion. I find that the older

people get the less tolerant they become. The type of

person I had in mind would be somebody not as old as

that and full of human understanding. I should doubt very

much whether it would, in general, be a good idea to

appoint retired teachers for that type of work, on the

ground of their age alone. (Mr. Britton): My immediate

reactions are exactly the same as Mr. Barnetts. I think

we would say that that does not mean there are not some

retired teachers who have got that understanding and

flexibility of outlook which would make them satisfactory.

3342 With regard to paragraph 15, do you think that there

is top great reluctance to refuse access to the parent who

is not being given custody of the child, and that access is

allowed in many cases where it might be better for the

child to be entirely separated from the one parent? Do

you think that, because it seems hard to deprive a parent

of access, perhaps too little regard, may be paid to the

real interests of the child?—(Mr. Barnett): I rather thmk

that is true. If I were a judge I would probably do the

same. This right of access has caused some of the worst

problems. I find that often the parent who has the right

of access uses the access to sow dissension m the child s

mind against the other parent. It would not happen in
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evpry gasp and these cases have to be judged individually*

it depends on the attitude of the parent to the divorce

itself, but where the feelings are extremely bitter when

the divorce takes place, that kind of thing is likely to

arise and to cause very grave difficulties in the minds

of the children concerned. (Mr. Britton): I think that

is particularly true when the parent who has not got the

custody sees the child for a short time on fairly frequent

occasions. That sometimes happens. Then you have the

situation where the parent who has got the custody has

to do the general disciplining of the child and where the

other parent tends to give sweets and outings and become

a competitor for the child’s affections. (Mr. Barnett) :

1 had myself one case where the parent was given access

to the child only at school in the presence of the head-

master. I think that must be very unusual, it is the

only case in my experience. In that very short interval

when the child came in to see the parent that parent did

everything possible to sow dissension against the other

parent, by saying that the child was not too clean and its

clothes were not very good, and attempting to give money,

and so on. (Mr. Griffith)

:

May I say this ; since our

memorandum was submitted, I have been approached by

a person who is not connected with the National Union

of Teachers to ask whether I would put forward a

case. I would like to do this, because it is a difficult

case to understand. It is a case,, an account of which

appeared in the Press about two years ago, of a husband

who was granted a divorce because the wife was mis-

conducting herself with her step-son, and yet I under-

stand that she is still allowed to see and have the young

children with her.

3343. (Chairman): I think perhaps if you would send

the case in to the Commission you could do so without

going into details here and now.—I would like to do

that but I want to point out that it is not connected

with our evidence at all. (Chairman)

:

By all means send

it in.

3344. (Mr. Flecker): In cases where teachers are worried

about the conduct of a child or its reactions, and feel

that the home circumstances, for instance separation of

the parents, are at the root of the trouble, would you

say that there are services available to teachers, from

which they can get all the support and help that they

desire? I have in mind people like the children’s officer

or the probation officer.

—

(Mr. Barnett): I think the

present services in that respect are adequate, provided

there is someone to see they are utilised for each par-

ticular case- There is no need, in my view, to appoint

new people to make these enquiries and to do these jobs,

the people are there already in various organisations.

What probably is lacking is someone to start the machinery

working and to ask these people to do these jobs.

3345. Can you not do that yourselves as teachers?—We
could not in a case of divorce, because we would not

know anything about it.

3346 If a child is showing signs of being unsettled you

can be 'responsible . .
.—That is normally part of the head

teacher’s duty, but on this special issue of divorce we

probably do not get to know of it until the divorce

has taken place. (Mr. Griffith): There is also this, that

the teacher is not always aware as to whose function it is.

We had hoped at one time that the childrens service

would be a part of the educational system of the country,

but that has not happened. In the schools wegeneraUy

get in touch with the chief education officer, or Ms repre-

sentative, and let him sort out the responsibility.

3347. (Mrs. Brace) : Do I gather from what you have

said, Mr. Griffith, that the fact that the chddren s officers

come under another local government department would

rather deter the teachers from enlisting the help ot a

children’s officer?

—

(Mr. Griffith): Not at all hut we

would- rather do it through the education department.

3348. (Lord Keith): Does your Union cover teachers

in boarding schools, or only in day schools?—No, teachers

in all types of schools, colleges and universities, also

teachers in approved schools and all kinds of special

schools. You cannot mention a type of school our

members are not in.
.

3349 How exactly do you amass the information that

enables yea to answer tbs various question, that ate .put

in tiri?memorandum? If I might put it in this way ;
,s it
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information you derive from the children?—No, we have

more than 600 branches and we circularised each one of

our branches. The branches will sometimes consider a

matter themselves ; at other times they will put it to the

people in the branch who are interested in the particular

problem. These answers have therefore been obtained

in a variety of ways, from the experience of individuals,

of committees, of teachers who are magistrates, of teachers

in approved schools, and so forth.

3350. Wiat I am getting at is this, is the source of your

information in all cases teachers?—Yes.

3351. How do the individual teachers go about getting

the information that we find in this memorandum? Is it

the result of their experience 'that enables them to answer

these questions?

—

(Miss Edwards) If there is the right

atmosphere between a child and its teacher, the teacher

soon comes to know when there is anything wrong with

the child—the child comes and talks to the teacher or the

teacher will find a child acting in an unusual way and

makes enquiries to find out what is causing the trouble.

3352. That is what I asked before, do you get the in-

formation from the child?—{Mr. Barnett)-. Can I put it

in this way? I do not think the teachers questioned any

of the children but they answered the questions from their

long experience and contact with children.

3353. So the real source of their experience is their

acquaintanceship with children and the enquiries made

of ohildren?—Yes.

3354. In other words, it is not based upon experience

inside the home or experience of parents, is it?—(Mr.

Griffith): Many of our teachers are .parents, they know
the homes of the children and they know the fathers and
mothers. Nobody could say they did not know what was

going on in the homes in their own villages and their own
towns.—(Mr. Britton) : If I might add to that. The ex-

perience also comes from contact with parents, because

if you find a child is not reacting favourably to the school

circumstances one of the first things the majority of head

teachers and class teachers do is to fry and make some
sort of contact with the parent, drop a line to the parent

and get him or her to come along and talk. Sometimes

you meet with a blank refusal, the parent will not come

;

at other times the parent comes and discusses, often quite

intimately, with the teacher the details of the home life.

You also get direct approaches from the parents, because

some parents who are having difficulties at home will try

to enlist the co-operation of the school on their side of

the argument. It is not unknown for both parents to come
along and try and enlist the co-operation of the school,

each on his own side.—(Mr. Barnett): If I might follow

up what Mr. Britton has said. We tend to meet a bigger

proportion of parents of this type than of the normal

parents. As Mr. Britton said, parents frequently come to

see us. A school is a very complex organisation nowadays.

One of the first signs if father goes off is poverty in the

home. Through the schools parents can obtain free meals

for the children 1 and often there will be a visit from a

parent in this situation to try and get free meals or help

in that way to meet the temporary financial difficulty.

One does get the impression as head of a school that a

far bigger part of the population comes from broken

homes than is actually the case. 9ne would imagine it

was a high percentage, something like thirty per cent., if

lone did not realise that was not the case. 'So we really

do get first-hand evidence from the parents. Then, we
have in our membership many teachers who are magis-

trates, and because they are teachers, they serve in the

(juvenile courts. Many of those send evidence in to our

education department when an inquiry of this kind is

made. So we are giving evidence based on real

experience.

3355.

I might as a last word indicate what was in my
mind, whether people like probation officers were more

in direct touch with the homes that we are concerned

with, and with the problems arising in those homes,

than, say, teachers, who perhaps see things from outside

the homes?—I think the answer to that is this, a pro-

bation officer goes inside the home more than the teacher

does. It is not true to say that teachers do not visit

homes, because they do, but the probation officers visit

the homes far more. What the teachers do get very often

is the report of the probation officer on his visit to the

home.

3356. And that will be part of the source of your in-

formation embodied in this memorandum?—Yes.

3357. (Mr. Justice Pearce)

:

Mr. Brown put to you the

sequence of the bad home, the divorce and then the broken

home, and suggested that the damage to the child might

have been done by the bad home, before the divorce

occurred. The example was given of a divorce on the

ground of cruelty where obviously serious damage might be

done to the child by its witnessing the acts of cruelty.

Would you agree that where the break-up of the home
arises from desertion or adultery or separation by mutual

consent, in these days the parents do not as a rule have

rows and scenes in the presence of the child, of so

serious a nature as to do harm to the child? I think

that is often very true. I have in mind one particular

case, a boy in my own school, where until the mother

left the child was happy, worked hard and was doing well.

When the mother went off with someone else, that im-

mediately caused a serious change in that child in school,

which still persists after two years. There was, as far

as I could see, nothing before that; the child was happy,

worked hard and was a perfectly normal child.

3358. If it is true that there are more breaks of that

kind, that is to say without serious rows, it would look

as if the damage to the child had not as a rule been

done before the break in the home? I think that in

many cases it has not been done before the break. (Mr.

Britton): I think our experience very largely would be

.that the break is the really damaging factor in the

majority of cases. Obviously, if there js a break the

home cannot have been entirely happy beforehand, but

as a general rule we find that no serious damage has been

done until that break comes and then that is a very

serious damaging factor.

3359. {Mrs. Jones-Roberts)

:

From what you have said,

I understand that the National Union of Teachers has

members in schools in every village and every town
throughout England and Wales so that you are in a

very favourable position to discuss some of these matters

with us. I would like to know whether you were able

to localise the incidence of divorce in scrutinising the

answers you received to your questionnaire. Evidence

from some organisations suggests that the problem is

formidable. We were told the other day that one in

twenty of the children of this country would come from
some kind of broken home. Now I put it to you, because

you would know conditions in rural and urban areas, do
you find that the problem is different in the villages from
what it is in the large towns? If the problem could

be localised to some extent that might throw light on
some of the basic causes of divorce.—-(Mr. Griffith)

:

We
can only give an impression, and my impression is that

we did not have as many replies from the countryside

as from the towfis.

3360. That means that your organisations in the country

would not have taken it as quite such a serious matter and

would not have devoted the same amount of attention

and time to answering your questionnaire?—The circular

was sent around to each local and county association,

some of which are in towns and some in the countryside.

These associations meet frequently and the circular would

be brought to their notice. .My impression, I must say

it is only an impression, is that we had more replies

from the urban areas than from the rural areas. {Mr.
Britton) : I think that is bound to be true in any case

on numbers of population alone, apart from the other

factors of village life. There would be very few cases

in the villages. Our members would probably feel that

on the few cases that came to their knowledge they

were not prepared to offer evidence. On the other hand,
teachers working in the large cities deal with much bigger

numbers and would therefore. come across more cases and
would feel they could give some guidance in a matter

of this kind.

3361. I realise that it is very difficult to get the exact

information one is seeking. I wonder, for instance, if

your members are able to tell you to what extent they

have to refer children to child guidance clinics, because

of maladjustment? That might give you some kind of

precise information?—(Miss Edwards): Quite often the

children who have to be referred to child guidance clinics

are found to come from homes where there is disturbance

but I could not say that all maladjusted children come

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 407

1 8 June 1952] Mr. O. Barnett, B.E.M., B.A., Mr. E. L. Britton, M.A., Miss A. M. Edwards [Continued

and Mr. W. Griffith

from such homes. Quite a number I have had to deal

with during the last few years have been cases of children

where there has been this kind of disturbance in the

home, and they have had to seek satisfaction in some

way or other and that is how they have sought it.

3362. That again would not help us very much?—I do

not think it would.

3363. There is one other point. In paragraph 10 you

suggest that more attention should be given to the position

of children before the granting of a divorce, and in

paragraph 8 you say that after separation or divorce there

should be some “ follow-up ” of the children by a social

worker. I wonder if you have thought this matter out

and what your recommendations are. Can we take first

of all the position of the children before the granting of

the divorce? What exaotly have you in mind there?—

(Mr. Barnett

)

: We did not feel that anything could happen

until the point where one of the parents filed a petition

for a divorce, but we did feel that when that point was

reached there were serious implications for the children

concerned and that therefore the State had some say in

the matter then and would ultimately have to make a

decision on the children. We felt that the best decision

would be made if at that point, which we felt was the

earliest opportunity, some investigation could be made as

to the best that could be done for the children if the

divorce were granted.

3364. You mean in regard to questions of custody that

would have to be decided?—Yes.

3365. Had you in mind, for instance, that where there

were children of the marriage, there should be a longer

period between the decree nisi and the decree absolute,

in order to enable these enquiries to 'be made?—I do not

think we have gone into that question, though my own

personal sympathies would be in that direction. It matters

much less if a home where there are no children is broken

up, and the break-up of a home where there are children

should be the last resort.

3366. (Mrs. Jones-Roberts): I wonder if Mr. Justice

Pearce could say what happens now?—(Mr. Justice

Pearce)

:

The position now is that either parent can make

an application to the court for custody immediately a

petition is filed, but no steps, such as those you are

envisaging, are taken by the court in order to ascertain

the position of the children at that stage.-That is where

we .think we can ofEer some concrete suggestion. (Mr.

Griffith) : We thought that if it was somebody’s business

to look into the position of the children, there might not

be a divorce. At the present time it seems to me that

there is no way of trying to reconcile the parents in the

interests of the children. Even if only a few families were

reconciled in that way it would be worth while.

3367 (Mrs. Jones-Roberts): Same of the bodies who

have given evidence have suggested the appomtment of a

child welfare officer, who would be attached to the Divorce

Court. You heard the suggestion made this morning

by the Association of Children’s Officers. You would

also know that in the magistrates’ courts use is made of

probation officers. What are your ™ws’-I can only

give a .personal view. My view is that the interests of

the children should be taken into account dunnt:
the

divorce .proceedings and that the court dealing with those

should have some responsible officer answerahe to_lt for

the children. If you put responsibilities on all kinds ot

other organisations you get into the position where nobody

is really responsible for the child.

3368 Had you in mind that the officer who had made

the original investigation would be the person who would

keep an eye on the children after separation or divorce?

-I cannot say as to that. All I would say is that even

the children’s officer is confined to one area, and people

may get Tdivorce in one area and afterwards move to

Thprp should be a better way of following up.

After all, the person responsible for the children in ’
s^

the London court can hardly be responsible for ftem

if they move. If they happen to move to, say, Blaenau

Ffestiniog, it should be someone m Blaenau Ffestiniog

who would be responsible for the-folbw-up, and .ha.

person would send a report to the court.

3369. It would be a very big development, a°

new departure, that after a divorce or a separation

16950

somebody should be entitled to come and talk to the

parents about their children?—Yes.

3370. You favour that?—Yes.

3371. Up to the age of sixteen or longer?—Yes.

3372. In paragraph 10 you say that it is difficult to

see how the position of the children could affect the

decision of the court in favour of or against granting a

divorce. Had you in mind differentiating between

marriages where there are children and marriages where

there are no children? It was not clear to me what

you meant there.—We did not know enough about the

law to see how children could affeot the granting of

divorce. We thought that divorce was something between

two adults. But we did think that the position of the

children should nevertheless be taken into account.

3373. (Chairman): I 'think Mr. Justice Pearce would

agree when I say that at the moment the position of the

children cannot affeot the decision of the court in favour

iof or against granting a divorce. There are certain

grounds for divorce and certain other matters that are

not grounds for divorce. That is what you meant?—Yes.

3374. You think that there ought to be some way of

bringing in the children?—Yes.

3375. (Mr. Mace) : When an application was made for

a separation order, and not a divorce decree, would you

still want an officer to investigate the position of the

children as soon as the application was made?

—

(Mr.

Britton)

:

Yes, that is our view. We do feel that we want

to defend the interests of the children, and damage can

be done to them if the home is broken up, whether by

separation or divorce.

3376. Would it apply to separation whether asked for

in the High Court or in the magistrates’ court?—We are

not conversant with the legal problems involved but we

would say “yes”, from the point of view of the child.

3377. (Lady Portal)

:

In paragraph 15 you say :—

“Whether it is wise for the child to maintain contact

with both parents is a moot point.”

You go on to say that the consequent division of affection

sometimes causes more harm than good and that a com-

plete break may be the lesser of two evils. It in a

divorce case, custody was granted to one parent and the

other refused access altogether, do you not feel that wou d

cause a great anxiety to the child, and that anxiety would

last many months? Can a complete break really be made

if the other parent has not died?

—

(Mr. Barnett.) It the

parents are divorced or separated but there was some

kind of -friendly relationship, not the -bitter hatred there

often is, that is a different case and access might be

granted to the other parent, but where the only effect

of giving access to the other parent is to disturb the child

when that access takes place, that is the situation where

doubt the wisdom of granting access. On the pom*

iave put about the lasting effect, a young child has

y short memory and I am quite sure that m the case

JUUUl IUC. meuuio m to* 1 .|i 1_»„

you have put about the lasting effect, a young child has

a very short memory and I am quite sure that in the case

of very young children the step would not be serious from

the point of view of the child I-t would very soon have

forgotten the other parent. In such cases the parent

becomes almost a stranger. The children wonder who th

person is that .they must see.

3378. I was not considering the young child, but the

child of -twelve or thirteen—The case I had particularly

in mind was a child of eleven or twelve ;
the divorce had

taken place a year or two previously and it was my job

to see the mother three times a year when^ “temewed

her child. It was obvious to me that the child was very

quickly forgetting the mother and was

and became increasingly disturbed every tune that he had

to see her. He did not really want to see her.

3379. I gather from that, that in your opinion a com-

plete break would really not be very harmful to a child

eventually? It might be at the start?—In many cases

I do not think it would be harmful, it would be better

for the child.

3380. (Sheriff Walker): I understand that in the oase

of cruelty you say that much of the damage may be done

to the child while living in the family with both parents,

is that right?—Yes.
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3381. Leaving aside the cases of cruelty, am I right in

thinking that in other cases there comes a stage when one

of the parents leaves the home, and there is a separation

or desertion? In those cases, is it the fact of separation

or desertion that causes damage to the child?—I think

Mr. Britton developed this point. Where there is real

cruelty going on in the home, I should say the separation

was for the betterment of the child.

3382. That is why I wanted to leave aside the case of

cruelty and take only the other cases such as desertion

or adultery?—The answer is that it is the separation .that

is the cause of the damage.

3383. That really invades the child’s sense of security?

—Yes.

3384. Supposing that after the separation or desertion,

there is a divorce. Does that in itself do any further

damage to the child? Take the case of a husband who
goes away with another woman leaving the home with

only the mother and children. If a divorce follows on
that, does it do any further damage to the children,

beyond what has been done by the fact of the father

going away?

—

(Mr. Britton) : I would say no, the divorce

does no appreciable further damage. The real damage
Is done when the home visibly and obviously in the child’s

eyes breaks up.

3385. It is the fact of the conduct of the parent that

does the damage rather than the court’s act in dissolving

the marriage?—That is what I would say.

3386. In paragraph 7 of your memorandum you give an
illustration of three girls of fifteen who on seeing a photo-
graph of a wedding made certain remarks. What is that

an illustration of?

—

(Mr. Barnett): I think that this was
intended to give the Commission an idea of the effect of
divorce on the minds of children. Whereas marriage to a

normal girl is something to look forward to, this is the

way certain girls reacted where there was a background
of divorce.

3387. I was rather struck with the form of the observa-

tion, “ Do not marry, your husband may be unfaithful to

you ”. 'It was not “ Do not marry, your marriage may
be dissolved”. I am not sure what the. point of that is?

—(Mr. Griffith)-. The girls had a distorted view of things.

3388. You think that is the implication of it?—Yes.

3389. (Chairman) : I thought the due lay in the last sen-

tence:

—

“ The teacher remembered that the three were children

of divorced parents.”

If was an illustration of what sometimes happens when
children have parents who have been divorced. Is not that
the point of it?—Yes.

3390. (Sheriff Walker)-. The girls are really saying:
“Your husband may be unfaithful and you may have to

divorce him”?

—

(Mr. Britton): I think the illustration

is intended to convey rather that a background of divorce
causes girls and boys to grow up with a distorted view
of marriage in so far as they look on it with a certain
amount of suspicion.

3391. (Mr. Beloe) : Have you any experience of difficul-

ties in the continuation of education owing to the fact that
a -parent is not required to maintain his child after the
age of sixteen?—I could not quote a definite case but it

is a general view amongst teachers who deal with older
children that that is one of the factors in causing some
children to leave school rather earlier than they ought. I

would not like to say that it is a clear-cut “Yes”, but
there is a general feeling on the part of teachers with
older children that that does at times enter into the
matter.

3392. From all that you have said -about the effect

of Separation of the parents on the children, I would
gather that you would feel that reconciliation should be
attempted at as early a point as possible?

—

(Mr. Griffith)

:

Yes.

3393.

Have
.
you any views as to whether the kind of

parents whom jyou know would prefer to go to a proba-
tion officer or to a voluntary association, .such as the
Marriage Guidance Council?—(Mr. Britton): 1 think that.

speaking from experience of the kind of parents in my
own locality, the difficulty is that they do not think in

terms of going anywhere to seek advice
;
rather it would

be desirable if the advice could be brought to them,

incidental to some other activity, particularly, I feel, if it

could be brought in connection with difficulties that arise

over children at school. Often the first indication that all

is not well between the parents may be slight difficulties

that the teacher notices the ohild is experiencing in school.

I think that if the follow-up of those difficulties caused

somebody to go to the home in a sympathetic manner,

that might do a great deal of good in the way of recon-

ciliation.

3394. It is a very difficult thing to do, because it almost

amounts to interference in other people’s affairs?—Yes.

—

(Mr. Barnett)

:

That is where I think the reaction of the

parents might be different, according to the type of parent.

Whereas in some districts I know in Nottingham the pro-

bation officer would be recognised and accepted by the

parents because he is so frequently visiting in the district,

there are other parents to whom he might give offence

because of the nature of the rest of his work ;
that type

of parent would, I think, prefer the Marriage Guidance

Council.

3395. So you would really like the two services?—

I

think there should be both.

3396. Do you feel that the opinion of the schoolmaster

or the schoolmistress could be of assistance to the justices

or to the judge, as the case may be, when the custody of

children is being considered?—As part of somebody else’s

report, yes.

3397. Like Section 35 of the Children and Young Per-

sons Act?—Yes. I would not like a headmaster’s report

to go into a judge in a case of custody. Rather I would
think that whoever compiled the report for the judge

might obtain, among his other enquiries, the opinion of
the headmaster.

3398. You would not like to be asked to attend the

court?—L should personally be afraid of the time it would
involve.

3399. Would it mean attending more than, say, once in

three years?—I should say it would, it might take up
considerable time.—(Mr. Britton)

:

I think we ought to say

that we have not discussed this matter in any way. My
personal reaction would be that I should be unhappy about
sending in a written report, but I personally would feel

that some good could be done by the head teacher, or

in a large school, possibly a teacher who has had contact

with the child, attending the court in some sort of advisory

capacity in regard to the child, but that is a purely personal

reaction on this.

3400. Of course, whatever a teacher says would have to

be known to both parents and he would run the risk of

incurring the displeasure of one or other of them?—Our
fundamental point in being here is that we have the

interests of the children at heart, therefore I think that

the majority of conscientious teachers would be
.
prepared

to take the risk of offending one of the parents in the

interests of the child. We do it in other respects when
parents come to us on certain points

—

(Mr. Barnett)

:

If
the head teacher were called upon to give evidence and
he came down, as he must, on one side or the other in

•a case of this kind, the court might take a decision in the
opposite sense, the child might stay in the same school,

and there might be considerable friction on a point like

that.

3401. You would think it was worth it?—Yes, definitely,

so long as the incidence of such cases was not heavy,

3402. With regard to paragraph 21, have you any ex-

perience as to whether marriages contracted before the
age of seventeen have been very unsuccessful, or less suc-

cessful than others?—No experience.

3403. It is just a view?—My own view, it may be the
view of other members here, is that we would definitely

prefer a later age

—

(Mr. Britton)

:

This was a majority
opinion as obtained from the evidence we collected from
members of our local associations.

3404. (Mrs. Brace) : In paragraph 17 you 'speak about
the -father evading .payment- of maintenance and going to

prison, and you go on to speak about the further adverse
effects on the children. Do you suggest by that that the
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child suffers, from the actions of other children, if it is

known that its father has had to go to prison for not

paying the mother’s maintenance?—(Mr. Barnett) : I do

not know whether that is what was meant, but I am sure

it would be true. If a child’s father goes to prison, what-

ever the cause, that does not help the child’s social standing

with the rest of his fellows. Other children are not suffi-

ciently interested to consider whether it makes a difference

what the offence is. All they say is “ So-and-so’s father is

in prison ”, and that is a very serious thing for the child

concerned.

3405. Would you be prepared to suggest that the ’man

should not go to prison for non-payment of maintenance?

—(Mr. Britton)

:

The point I wanted to 'make was that in

many cases where the money is not obtained trom the

parent the child has poverty added to its other disad-

vantages, therefore we feel that the money should be

obtained from the father and that he should not be able

to work off his debt bv going to jail.

(Chairman): We are very much obliged to you for the

memorandum and the help you have given us this after-

noon. Thank you very much.

(The witnesses withdrew).

PAPER No. 41

FIRST MEMORANDUM SUBMITTED BY LADY CHATTERJEE, O.B.E., M.A.,

D.Sc. BARRISTER-AT-LAW

This memorandum, based on many years experience as

a barrister practising in the Probate, Divorce and Admiralty

Division of the High Court as well as experience in other

civil cases and as a social worker in London, contains the

following submissions.

RECOMMENDATIONS

Changes in the Law concerning Divorce and other

Matrimonial Causes

1. Change of name

(a) As a deterrent to so-called “ food office marriages ,

it is suggested that identity cards should not be issued to

persons who assert that they have lost their cards as well

as those of their children, without the applicant producing

a marriage certificate and birth certificates as proof ol

identity.

(b) Representations made by several organisations to the

Committee on the Law of Intestate Succession are some

indication of the prevalence of these irregular practices.

2. Changes in legal preliminaries to marriage

(i) Minors
(a) When one or both applicants are minors, each

applicant is required to sign a declaration that the

required consent has been given, or that there is no one

qualified to give it. In support of this declaration, a

written consent should be deposited with the authority

who publishes the banns or issues the common licence.

In the case of civil marriages the consent should be de-

posited with the Superintendent Registrar and no certifi-

cate with licence should be issued by him, unless the

applicant alleges strong reasons for urgency in writing

and proves the same to the satisfaction of the regis-

trar
3 In addition, this written consent should be

accompanied .by a statement that to the best of his or -her

knowledge and belief the party is not suffering from any

mental ot physical disability which would render the

marriage either -void. or voidable.

(b) These recommendations are based on the facts that

a large number of minors, both boys and girls, are

married every year and that a certain proportion of

them marry men and women who have already been

divorced ;

3 there is frequently great -disparity of age

between the .parties’, -and a large .number of illegiti-

mate -.children ihave mothers under twenty years ot

age.
4

(ii) Adults

(a) It is suggested that in the case of both religious

and civil marriages, both applicants, in addition -to sign-

ing a declaration that there is no legal impediment to

the marriage, should add that to the best of their

1 Report of the Committee on the Law of Intestate Succession,

^^VbstraC^’of Legal Preliminaries to Marriage, .1951, page 4

^
^Statistical -Review of England and Wales, 1950, Table G,

pages 49 and 51.
•« Op. cit., Table J, page 53.

s Op. cit.. Table AA, page 114.

knowledge and belief they are not suffering irom .any

mental or physical disability which would render 'the

marriage either void or voidable. In the case of civil

marriages, no certificate with licence should be issued

by the registrar unless the applicant alleges strong

reasons for urgency and proves the same to his satisfac-

tion. This will bring the procedure into conformity

with Scottish law, where “ a Sheriff’s licence, which has

the effect of dispensing with the requirement of pro-

clamation of banns or publication of notice”, can be

obtained “ only in exceptional circumstances of

urgency.””

(b) All applicants, whether minors or adults, should

be required to produce their birth certificates and identity

cards and where these do not tally they should give

3. Marriages voidable by statute’

(a) It is suggested that medical opinion be taken as to

whether the period of twelve months should be ex-

tended to cover cases 'that may become apparent at a

later date.

(b) Where a declaration is .required .regarding mental or

physical disability and it is later found .that such a dis-

ability did exist, the person or persons who signed such

declaration may be required to show that they had no

reasonable ground for not signing the required declaration.

(c) As a certain number of marriages are annulled .each

year on grounds of mental and physical disability at the

time of marriage

8

,
the above safeguards have been sug-

gested, with a view to reducing the number.

4. Where marriage is sought to be upheld

(1) Decree for restitution of conjugal rights

It is suggested:

—

(a) That the grounds on which a marriage may be

annulled or avoided during the first year of marriage

should also be grounds for refusal of a decree of .restitu-

tion of conjugal rights.

<(•&) That development of insanity even without appre-

hension of physical violence and the conviction or im-

prisonment of a husband or wife for a criminal offence,

may also -be made additional grounds for .refusing a

decree.

(c) The number of decrees for restitution granted each

year is comparatively small”, but it is suggested that

further relief is required.

(2) Legitimacy

(d) Until the passing of the War Marriages Act, 1944,

and the Law Reform (Miscellaneous Provisions) Act,

1949 (now consolidated .in S. ‘18 -(l) (i>) of ’the .‘Matri-

monial Causes Act, 1950), if was only when the husband

was domiciled in:England-that the Divorce Court exer-

cised its jurisdiction and granted a decree. But now
the -Divorce -.Court has the rpower to grant a -decree 'to a

wife who is and has been ordinarily resident in !England

4 Abstract of Legal Preliminaries to Marriage, 1951,'.page'll.
7 Matrimonial''Causes Act, 1937, Section 7.

'•Civil Iudicial -Statistics, 1951, Table XI, page 27.
9 Op. cit., page 28.
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Married women—separation orders.

Guardianship of infants orders.

Poor law: orders for maintenance of wife,

children and young persons for mainten-

ance.

Adoption.

C.—Report of the Commissioners of Prisons and
Direction of Convict Prisons.

Table XII—Non-criminal prisoners.

Non-payment of wife’s maintenance.

Non-payment of children’s mainten-
ance.

D.—Report of National Assistance Board.

Table 1. Number of separated or deserted wives

receiving assistance.

Table 2. Number of dependants or applicants.

E.—Civil Judicial Statistics.

Table 10. Matrimonial Causes heard by Special

Commissioners.

Table 11. High Court of Justice, Probate,
Divorce and Admiralty Division—Divorce
Proceedings.

Table 11. D. Comparative Tarble 1938-1949,
relating to grounds for divorce and nullity.

F.—Criminal Statistics : Magistrates' Courts.

Table IX. Juveniles aged fourteen and under
seventeen dealt with summarily.

Table X. Juveniles under age of fourteen years

dealt with summarily.
Table XI (including juvenile courts). Indictable

offences.

G.—Annual Abstract of Statistics.

(2) The above statistics are collected by different

government departments with differing objects in view.

(3) Many important questions which could be eluci-

dated, by adequate statistics collected with particular
ends in view, are in consequence left to guess-work.

In this connection it may be pointed out that in

Western Australia statistics are collected, showing :
—

(i) The grounds on which decrees absolute have been
founded, and these have been divided into two cate-

gories according to whether they have been obtained
by the husband or the wife.

(ii) The duration of marriage and the number of
children in each year group.

(iii) The number of children involved in the husband’s
petition and the number in the wife’s.

(iv) The ages of the husband and wife at the time of
divorce.

(v) The age of wife at marriage and duration of
marriage.

(4) Other memoranda submitted to the Royal Com-
mission have also made recommendations regarding the

need of adequate statistics.

(5) The Magistrates’ Association has for some time
past been urging the necessity of improving the statistics

which are available, on the ground that the marshalling
of the facts will be of material help in assessing the

value of the work that is being done by juvenile and
adult courts, but apparently without much success.

(6) The statistics that are available are very inade-

quate relating to marriage and divorce and the numbers
of children involved, and give no indication of the

size and importance of the subject.

(7) No adequate system of collecting statistics can be
compiled unless it is done by a co-ordinating body and
designed to answer certain specific questions.

(8) Most of the important facts are available in the

records of the Divorce Registry of the High Court, in the

district registries and in magistrates’ courts.

(9) The present arrangements for the collection and
analysis of statistics relating to marriage and divorce are

not adequate to meet modern needs and in consequence
there is grave lack of knowledge and no possibility of
research into the social, economic, medical and psycho-
logical problems connected with marriage, divorce and
the children of divorced parents.

Finally, I beg to make a suggestion, similar to the one
embodied in the recommendation of the Royal Commis-
sion on Population that :

—

1. The collection and tabulation of the statistics relat-

ing to marriage and divorce should be entrusted to

the Interdepartmental Committee on Social and
Economic Research.

2. The functions of the Committee should be extended
to include the necessary executive powers.

3. It should have adequate funds at its disposal.

(Received 13 th June, 1952.)

EXAMINATION OF WITNESS
(LADY CHATTERJEE

,
O.B.E., M.A., D.Sc., Barrister-at-Law; called and examined.)

3406. (Chairman) : I am sorry that we are starting your
evidence so late in the afternoon but your memorandum
is so clear and your reasons and references so fully given
that I personally have very little to ask you. I see that
you base your memorandum on many years’ experience
as a barrister practising in the Probate, Divorce and
Admiralty Division of the High Court as well as ex-
perience in other civil cases and as a social worker in
London. Can you indicate the nature and extent of your
social work, for the information of the Commission?

—

(Lady Chatterjee): My social work has been mainly in
connection with government departments but it has
always had its human side. I had originally to do work
for the Board of Trade and in that connection I had to
find out whether certain factories were suitable places for
young persons. I also worked in the welfare department
of the Ministry of Munitions and there again I had to

deal with the human side of the work and to see that
proper and adequate arrangements were made for the
workers. When I worked in India as an adviser to the
Government of India, there again it was the human
element that I had to consider, how far legislation should
improve the conditions under which women and children
worked. So my work has not been social work in the
ordinary sense of the term although it has always had the
human angle to it

3407. Before we ask you any other questions, is there
anything you wish to add either to your memorandum or

to your supplemental memorandum?—I should like to
make a few remarks. I should like to say in the beginning
that I am here in my individual capacity and solely
•responsible for any views or statements of fact in my
memorandum or that I may make now, that in my
capacity as a member of very large official organisations
both of men and women I have had opportunities of inter-
changing views with many people and benefiting by their
knowledge and experience and that I have also had inter-
national contacts because, as you know, the United Nations
are at this moment engaged in enquiring into marriage
laws in various countries all over the world.

There are three points in respect of which I would like
to elaborate my memorandum. The first is with regard
to the supplement on statistics. I would like to say that
I do not think that I made it quite clear that I was
advocating there both an immediate collection of data
and a long-term policy. These statistics could be collected
from the existing available material ; the offer of the
Justices’ Clerks’ Society might be accepted because there
is a great deal of information which could come from the
justices’ clerks. The table that is at present provided is
very vague and just leaves one with a sense of frustration.
I am referring to Table XII of the Criminal Statistics of
England and Wales. I am making this suggestion because
I think that the public should be made aware of the
number of children connected with broken homes, the
number of custody orders made and, in the Divorce Court,
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the number of men, for instance, who file petitions for

adultery against their wives and the number of women
who file petitions against their husbands ;

though statistics

as to the number of petitions filed are given, the grounds

on which they are founded are never divided up to

distinguish between husbands and wives. There are

many statistics available but they are scattered over

at least six or seven different government publications

and I have not come across anybody, except

myself, who has had the energy to buy all these sets of

statistics and collate them. They are not officially collated

and brought into correlation with each other. You are

given the numbers of boys and girls who married under

twenty-one but you are not given any information relating

to whether the marriages have been a success or not. Such

statistics could be obtained from the Divorce Registry,

because the ages of the parties are given in the divorce

petition. Those sort of statistics, I think, could easily be

collected here and now. I feel that if they were collected

the public would get to know them and would be in a

position to support any recommendations that may ulti-

mately be made by this Royal Commission.

3408. I confess that in some cases I am not quite sure

what would be- the results that we should get from addi-

tional statistics, but that is a matter I should like to think

over and reflect upon and I do not think I need trouble

you at the moment. Of course the Civil Judicial Statistics,

just to take one point, do show the number of petitions

by husbands, the number of petitions by wives,

but maybe there is a great deal more information

which might be given. We will study your suggestions

from that point of view.—In paragraph 9 of my memo-

randum, I did not make it clear as to whether I was

envisaging that county court judges should continue to

act as judges for divorce work. I would like to say here

that I do think, if I may say so in my humble submission,

that they are eminently suited to act in that capacity

with their very wide knowledge of law and the very wide

experience they have of human nature in various aspects.

In that connection, I would like to draw attention to three

reports, which have been mentioned, which rather lead

one to believe that the appointment of commissioners to

act as divorce judges was not regarded as very satis-

factory. The Report of the Denning Committee has been

quoted, but I have read through the Report—it is the

Second Interim Report—and reading that Report I do not

think that that view is borne out by what is said there,

the Committee did quote what the Royal Commission of

1912 considered but that was said a long tune ago, and

all the subsequent remarks go to show that the Committee

had the very highest opinion of fee county court judges.

The Committee thought that they would handle the

cases with efficiency and a full sense of responsibility if

they should be appointed as commissioners, feat fee

proposal that there should be itinerant divorce judges was

not very satisfactory and that all the junsdiction of a

High Court judge and all the dignity attaching thereto

should be made available to the county court judges ;
it

regarded their appointment not only as an immediate

useful measure but also as a solution for fee fufere^ Then

in the debates in fee House of Lords and the House ot

Commons, which were also referred to, mention was

made on both those occasions about fee unsatisfactory

Dosition of having commissioners dealing with matters

Fn the place of judges, but in both cases the commissioners

referred to were either silks or hamsters not mactud

practice ;
they were not county court judges and the work

of the county court judges was very highly praised on

both occasions.

3409. Yon think as long as commissioners are employed,

county court judges are the most suitable to be selected?

—I think so.

3410 Of course as long as divorce maintains its present

level it is difficult to see how the High Court could deal

with all the work without very considerable delays . I

think that the fact that fee county court judges know

local conditions is a great advantage.

3411. I follow feat. Is there anything else you wanted

to add?—I wanted to say, wife due deference to lay

magistrates, that all that has been said about county court

judges and the necessity of having High Court procedure

and the dignity attaching to a High Court when matri-

monial cases are being considered, should be applied to

the magistrates’ courts because the magistraltes havie as

wide a jurisdiction as the Divorce Court. It is true feat

16950

they do not pronounce decrees of divorce but their separa-

tion orders and their maintenance orders have a very wide

effect and their findings are the basis very often of Divorce

Court proceedings, and therefore I would suggest that the

lay magistrates should be assisted in all cases by a Chair-

man who would be either a stipendiary magistrate or a

Chairman with legal qualifications. I make this suggestion

because, as was pointed out to you yesterday by the

Justices’ Clerks’ Society, the question of adultery is dealt

with in the magistrates’ courts in a manner very different

from that in fee Divorce Court. In that connection^ may

I refer to the Report in 1943 of the Matrimonial Causes

(Trial in fee Provinces) Committee, the Chairman ot

which was Sir Ralph Wedgwood. At page 7 of the Report

(it says:

—

“Thus the rules are directed, amongst other things,

to making sure that the party charged with such a matri-

monial offence as entitles the other party to relief has

in fact been made aware that the proceedings are on

foot, and feat the allegations upon which the applica-

tion for relief is based are true and not artificial, and,

where adultery is alleged, that those implicated are

existing and not artificial persons, and have been served

and can be identified before the court.”

The Justices’ Clerks’ Society yesterday made it quite clear

that that sort of procedure did not take place in

magistrates’ courts. The fact that there are no pleadings

in the magistrates’ courts, that the people who appear

before the magistrates have not got the advantage ot

counsel to help them to conduct their case, that the parties

are frequently asked to conduct ,a cross-examination

themselves which is extremely difficult—all these I think,

are pointers to show that it would be extremely useful

to have a person with legal knowledge as a Chairman in

a magistrates’ court.

3412. Is there ,any other addition you wish to make?

No, those were the three points I wished to make.

3413. Perhaps I should point out that the first two

paragraphs of your memorandum are outside our terms

of reference. It is quite true that we are called a Royal

Commission on Marriage and Divorce, but our terms of

reference do not include, for example, changes in fee

legal preliminaries to marriage. The only marriage

problem that is specifically referred to us is whether any

changes should be made in the law prohibiting marriage

with certain relations by kindred or affinity. I want to

ask you about cruelty as a ground for divorce. You

suggest that the test should be fee degree of cruelty

rather than the mental or physical effect caused the,reby

and I see you refer to Russell v. Russell. Why do you

think that the degree of cruelty is more important than

fee effect of it upon the person who is cruelly treated?

—I do not think that it is more important but I do think

that a person with a strong character and a strong mental

and physical make-up may be able to stand up to a greater

degree of cruelty and would therefore not now be entitled

to a divorce, whereas a person of less strong character

would succumb more easily and would come to the court

with obvious traces of having had her health affected

the first may have been treated with greater cruelty but

have had the courage to stand up to it whilst the other

may not have the physical or mental calibre to stand up

to fee cruelty but would thereby .become entitled to a

divorce.

3414 That may be true, but there is room for differ-

ence of opinion as to whether the important thing is,

what effect has fee cruelty had, or what is the amountof

cruelty. That is a matter upon which there may be two

opinions. Will you explain something on paragraph 3 (b)

which says:

—

“ Where a declaration is required regarding mental or

physical disability and it is later found that such a

disability did exist, fee person or persons who signed

such declaration may be required to show feat they had

no reasonable ground for not signing fee required

declaration.”

I could not understand feat—I am afraid I have used a

double negative there. This suggestion really ferns on a

previous suggestion in paragraph 2 (n), which is out of

court ”, where I have suggested that parties about to marry

should be required to make a declaration feat they are

not suffering from a mental or physical disability which

would render the marriage void or voidable. I wish to

suggest feat, if such a declaration were to be required
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and it is found later on that such a disability had in fact

existed at the time, the parties should be asked to show

cause why they did not declare its existence if they had

reasonable ground for knowing of it. It is a bit involved.

3415. Will you turn to paragraph 5 (2) (d) where you

say:

—

“When the husband is .petitioner, damages should

be assessed not merely on the loss of his wife but on

the damage done to the children.”

I was not sure as .to the basis on which you thought the

court should assess the damages. If the damages are to

be assessed on the injury done to the children, on what

principles would you assess them? The children have

lost their mother, she may have been a good or a bad

mother. What sort of line would the court follow?—

I

do admit that it is rather a vague suggestion, but I think

that when damages are being assessed on the loss of a

guilty wife, the damages can never be very high because

obviously the husband has lost a wife who has committed

adultery, but the people who have sutfered are the children.

Their home is, to some extent, broken up and they need

rehabilitation, but how the damages should be assessed

is, I do admit, extremely difficult.

3416. Then you go on :

—

“ When the wife is a petitioner, loss of a home and

financial support for herself and her children should

be taken into consideration.”

I was not quite sure how much further you were suggest-

ing the court should go. At the moment the court has

full power to make the guilty husband provide for his

wife and family. Were you thinking of some damages

from ‘the woman named?—Yes, hecause whatever a wife

obtains as alimony or maintenance is generally a very

small proportion of the man’s income. She is supposed

to be able to live on less than 'the husband living alone

has to live on, .though she does get financial support for

her children in addition. Where the home is broken up

the division is more in favour of the guilty husband than

the wife and enough consideration is not given to the

fact that she has lost .a home and has to endeavour to

.maintain her children in the state of life in which they

have hitherto been brought up.

3417. Would you turn to sub-paragraph (g) where you

say:—
“ Both the respondent and co-respondent (man or

woman) should be required to be present at the

hearing.”

I wondered whether the purpose of that was to give effect

to your proposal under sub-paragraph (/) where you

say:—
“The co-respondent (man or woman) should be

required to make an affidavit regarding his means when
damages are claimed.”

Is that the reason why you .think .they should be present?

It does add to the cost of a divorce suit requiring them
to be present?—Yes, it does add to the cost and there

I was following, and I ought to have quoted it, a recom-

mendation that I obtained from the Report of Lord Justice

Denning’s Committee where it is said .that there would
be many advantages if the respondent and co-respondent

were in court. I think in any case as far as the respondent

is concerned it is very important because the question

of custody of the children and so forth would arise.

3418. But as regards the co-respondent, I thought the

reason why you were suggesting it was because of your

proposal in sub-paragraph (/). Is that right or wrong?—
That is partly the reason and it is partly because of what

the Denning Committee said. It thought that a greater

degree of .truth might often be arrived at, especially in

hotel cases and suchlike matters, if .the parties were there

and could, if necessary, be questioned.

3419. I think I follow all your other proposals very

fully and I have nothing else to ask.—May I make
another supplementary remark? I have tried not to go
outside .the terms of reference of .the Commission but I

would like to draw attention to the fact that when Mrs.

White asked the former Prime Minister whether the terms

of reference would be narrow or wide, and whether
such questions as marriage guidance and advice and help

to avoid the break-up of marriages would be considered,

the Prime Minister said that he would certainly take

into account the points put forward by Mrs. White
when considering the terms of reference. They were
eventually left out, as we all know, but he did make such
a statement.

(Chairman)

:

I am very familiar with that Answer but
we have to look at our terms of reference as they are.

If other matters had been intended to be investigated the
personnel of the Commission might have been different.

I do not know about .that, but we have to see our terms
of reference as .they are, and I can assure you that the
•terms of reference embrace a very great deal. May we
leave it like this? If the Commission want further light
upon your memorandum we will ask you to come and
help us again. (See Paper No. 43.) If we do not, you
will understand that we have read and considered your
memorandum and we are very grateful to you fo-r it.

(The witness withdrew.)

(Adjourned to Thursday, 19th June, 1952, at 10.30 a.m.)

PAPER No. 43

WRITTEN ANSWERS SUBMITTED BA
QUESTIONS ARISING OUT OF

1. Does Lady Chatterjee advocate setting up a special

domestic court from amongst the magistrates in a

given division? (See para. 8 of Paper No. 41.)

Yes. A special domestic court consisting of magis-

trates specially ohosen for their experience and. knowledge

of the work, one of whom should be a woman, would,

in my opinion, have certain advantages :

—

(i) Such a court would enjoy many of the privileges

now enjoyed by juvenile courts. There would be

attached to it a panel of magistrates with special

qualifications.

(ii) Such a court would be able to deal with applica-

tions for summonses as a routine matter. The court

could ensure the attendance of a probation officer or
a court welfare officer ; and as it would be dealing with
the initial stages of the trouble, it might, with the help

LADY CHATTERJEE TO FURTHER
HER FIRST MEMORANDUM
of the probation officer, be able to help the parties
to settle their differences without pursuing their legal
remedy.

(iii) As the work and popularity of such a court
increased it would be possible to have special premises
set apart, so that the link between it and the ordinary
police court would eventually cease to exist.

(iv) Applicants would feel their matrimonial diffi-
culties put them in a olass apart from other police
court cases and this would have a wholesome psycho-
logical effect on them. They would feel more inclined
to approach the court at a much earlier stage of their
difficulties.

(v) When the provisions of the Legal Aid and Advice
Act are made applicable to magistrates’ courts, the
existence of a special domestic court would be a useful
link, not only between the court and those administering
the Act, but also for those solicitors and barristers wish-
ing to specialise in matrimonial cases.
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2. Would every such court throughout the country have

to be presided over by a stipendiary magistrate? (See

para. 8 (g) of Paper No. 41.)

In view of the importance of the matrimonial work

done by magistrates it is advisable, in my humble opinion,

that domestic courts should be presided over by stipen-

diary magistrates. The reasons for holding this opinion

are set out in my answer to question 3 below.

3. Is this feasible . . .

Admittedly it would be difficult to obtain the requisite

number of persons with suitable legal qualifications and

social experience to undertake the work in the beginning.

Lay magistrates with suitable legal qualifications may be

willing to be appointed as stipendiary magistrates. The

importance and social significance of the work would

undoubtedly make a large appeal so that the supply would

eventually meet the demand.

The fact that there are a very large number of magis-

trates’ courts would make it necessary for stipendiary

magistrates, in certain cases, to preside over a number

of different courts as is done by county court judges.

. . . and is the nature of the work such that lay magis-

trates could not cope with it?

The following facts, in my humble submission, make it

difficult for magistrates to cope adequately with the matri-

monial cases on which they have to adjudicate:

(i) The wide matrimonial jurisdiction conferred on

magistrates by the Summary Jurisdiction Acts and the

Guardianship of Infants Act, which is similar in many

respects to the jurisdiction exercised by the divorce

judges of the High Court, lays a heavy burden on them

without there being any .provision to ensure that they

have legal qualifications. While the magistrates have

the assistance of legally qualified clerks, the final

decision and responsibility rest with the magistrates.

{•ii) The volume and complexity of the work have

increased considerably since 1895 when the Summary

Jurisdiction Act was passed extending the powers of

magistrates, and now require a knowledge of many

statutes amending and extending their powers as well

as a knowledge of case law.

(iii) There are no pleadings. Except in the case where

adultery is charged, the defendant does not know before

trial in detail what charges he has to answer, the peti-

tioner is unaware of any counter-charges.

(iv) Adultery may be charged by either the husband

or the wife, without the person with whom the adultery

is alleged being made a party to the suit. It would

appear to be rather difficult, in these circumstances, for

the magistrates, especially in an undefended suit, to

satisfy themselves that there is no collusion or that

adultery has in fact been committed.

(v) The fact that the provisions of the Legal Aid

and Advice Act relating to legal aid and advice in

magistrates’ courts lhave. not yet been implemented

means that the parties as well as the magistrates are

deprived of the legal assistance to which they would

otherwise be entitled.

(vi) The parties are, in many cases, not legally repre-

sented and, though there is a provision in the Summary

Procedure Act, 1937, Section 6, enabling them to obtain

assistance in cross-examination, their lack of knowledge

of the law puts them at a grave disadvantage and may

prevent the court from being seized of relevant and

important matters which so often form the basis of

applications to the Divisional Court. Further cross-

examination and re-examination cannot be satisfactorily

done by the court as it needs to be done for both

parties separately by persons acquainted beforehand

with the relevant facts. The prosecution and defence

need to be represented from different angles. To cross-

examine satisfactorily needs considerable legal experi-

ence and legal knowledge as to what questions are

admissible.

(vii) As the findings in a magistrates’ court are often

used as corroborative evidence in subsequent Divorce

Court proceedings it is essential that as far as possible

all relevant facts should be brought to the notice of

the magistrates’ court. The parties to the suit are

• 16950

comparatively ignorant of the law. They have fre-

quently had no legal help beforehand in the preparation

of the statements and often do not know how to elicit

all the relevant facts, and without pleadings it is dim-

cult for the magistrates to assess them adequately. It is

also necessary that there should be an accurate Tran-

script of the evidence. There is no statutory require-

ment that shorthand notes shall be taken of the matri-

monial proceedings in magistrates’ courts.

(viii) There is no panel of magistrates specially quali-

fied to deal with matrimonial matters as is required in

juvenile courts, although their orders relating to separa-

tion and maintenance may result in separating the

spouses as effectively as a decree nisi pronounced in a

Divorce Court.

(ix) Desertion, and what amounts to constructive

desertion, legal cruelty, condonation, connivance, col-

lusion, are all legal terms requiring to be interpreted

in the light of legal knowledge and determined by a

knowledge of case law.

(x) The parties having recourse to the court need to

understand on what grounds their case has been decided.

Without the assistance of solicitors and barristers, this

throws an extra burden on the court.

I have ventured to state some of the difficulties with

which magistrates are confronted because, in my opinion,

many of these difficulties could be removed if there was

sufficient recognition of the importance of their work and

of the far-reaching consequences of their decisions, and if

adequate financial assistance were given and the necessity

of giving legal aid and advice were recognised.

4. Is it feasible to have special probation officers for this

particular work in every part of the country'! (In

rural areas the volume of work is small.) (See para.

8 (h) of Paper No. 41.)

Admittedly it would be difficult, especially in rural areas,

but, in my opinion, it is essential that for work of this

importance there should be uniform procedure and ad-

equate facilities throughout the country so that no persons

need be penalised.

The probation service is sufficiently flexible to allow

for expansion and strengthening to deal with the new

work. There is already in existence machinery to deal

with new situations and as there are in each petty sessional

division in the country at least two officers, it is possible

for arrangements to be made for courts to be attended.

As the officers on whom the courts would rely—whether

they are called probation officers or court welfare officers

—would have to have special qualifications and ability to

enable them to undertake conciliation work and court

work, they would need to be specially trained in social

service, particularly in marriage guidance and the welfare

of children, and have the qualities envisaged for such

persons by Lord Justice Denning’s Committee (see Final

Report, page 14, para. 29 (iv)). This recommendation is

based on general recognition of the successful conciliation

work being done by probation officers and on the need for

training additional specialist officers.

5. Does Lady Chatterjee envisage the county courts con-

tinuing to function as divorce courts on special occa-

sions as at present? (See para. 9 of Paper No. 41.)

(i) Yes The courts are undoubtedly meeting a great

need. The statistics for the year 1949 show that the matri-

monial causes heard by special commissioners, who have

usually been county court judges, totalled over 20,000

undefended cases, over 1,000 short defended cases, and

26 long defended. (See Civil Judicial Statistics for 1949,

pages 20 and 21.)

(ii) The wide experience and the extensive jurisdiction

exercised by the county court judges gives them an insight

into all classes of people confronted with many different

kinds of legal difficulties. This is a considerable asset

when they have to deal with matrimonial cases. Further,

their familiarity with children’s cases, arising out of their

jurisdiction under the Guardianship of Infants Act, brings

them into close contact with parents and with welfare

officers of the local authority on whom they can call for

enquiry and report. The experience gained thereby is

invaluable when dealing with applications for custody of

children. The accessibility of the courts in such cases to

the parties and their witnesses is an additional advantage.
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(iii) The above facts support the views of the Committee
on Procedure in Matrimonial Causes

—

(a) that “the County Court Judges would handle

matrimonial cases with efficiency and a full sense of

responsibility

(b) that “the assumption that divorce involves a

peculiar discretion which only a few know how to exer-

cise is not valid

(c) that their proposals have “ the advantage that they

provide a solution for the pressing needs of the moment
and also for demands of the future (Second Interim
Report, page 9, para. 7 (ii) and page 12, para. .11 (ix).)

6. Would the judge sit as a High Court judge ?

Yes. Both the Committee on Procedure in Matri-
monial Causes and the Royal Commission of 1912 recom-
mended that the High Court jurisdiction should be
exercised by county court judges acting as commissioners.
The Committee pointed out that while they agreed with
the Royal Commission 'that trial by county courts did
not pay “ adequate regard to the significance and the
public importance attaching to matrimonial causes of
every kind ”, they also agreed with the above solution sug-
gested by the Royal Commission that the High Court
jurisdiction should be exercised by county court judges.
(Second Interim Report, page 10, para. 9.)

Further, the Committee on Procedure in Matrimonial
Causes, in accordance with their view that “ the attitude

of the community towards the status of marriage is much
influenced by the way in which divorce is effected ”, and
that “if there is a careful and dignified proceeding such
as obtains in the High Court . . . then quite un-
consciously the people will have a more respectful view
of the marriage tie” (Second Interim Report, page 7,

para. 4), added the following further recommendations:

—

<i) that the “ Commissioners should sit in Courts com-
mensurate with the dignity of the High Court ” (page 11,
para. 11).

(ii) that the “Commissioners should be accorded all

the dignity of a High Court Judge. When sitting in
Court they should wear the same robes as a Judge of
the Divorce Division and be addressed in the same way
as a Judge ” (page 11, para. 11).

7. Is this intended to take the place of the Divorce Division
of the High Court?

No. Both the Committee on Procedure in Matrimonial
Causes (Second Interim Report, page 7, para. 4) and the
Royal Commission of 1912, while agreeing to the delegation
of High Court jurisdiction to the county court judges, act-
ing as commissioners, were strongly of the opinion that
divorce

“
‘ oases should be determined by the Superior

Courts of the country assisted by the attendance of the
Bar, both in the interest of the parties and in the public
interest

’

The great respect of the public for the High Court
judges, to which attention was drawn by the Committee on
Supreme Court Procedure (page 49, para. 154) is an addi-
tional reason for supporting the recommendation of the
Committee on Procedure in Matrimonial Causes that “ the
High Court jurisdiction should be maintained in London
and the provinces” (Second Interim Report, page 9,
para. 8).

8. Can Lady Chatterjee tell us more about the lines followed
at Cambridge House and the Mary Ward Settlement in
operating their legal advice centrest (See para. 11
(c) of Paper No. 41.)

The legal advice centres attached to Cambridge House
and the Mary Ward Settlement are, to a large extent, run
on somewhat similar lines:

—

(i) They are both attached to settlements—the aim of
which is service to the less fortunate members of the
community and not profit. Their staff are therefore
imbued with the same ideals.

(ii) The object of both centres is to give legal advice
and, where practicable, legal aid to persons too poor to
be able to consult lawyers in ordinary practice at the
customary fees, and for whose needs no official pro-
vision is made. Normally only such are eligible if their
means at the time of application do not exceed
£4 10s. Od. a week (increased by 5s. Od. a week for each
dependent child).

(iii) Both centres rely on the services of full-time paid

solicitors. At Mary Ward there are two full-time solici-

tors. At Cambridge House there is a full-time solicitor

•with a full-time solicitor as his assistant, and the principal

clerk has also similar qualifications.

(iv) At Cambridge House and at Mary Ward Settle-

ment the legal advice is given principally by the paid

solicitors with some assistance from the Bar ; but great

importance is attached to the “ unfailing generosity of

the Bar who furnish opinions, draft pleadings and accept

briefs to appear in court” (Cambridge House Annual
Report, 1950, page 21).

Mary Ward has a rota of fourteen or fifteen members
of the Bar, some of whom attend the centre regularly

once a week to give ad hoc legal advice, while others

do similar work to that done by barristers at Cambridge
House.

(v) The volume of work done at each of these centres

is very considerable. At Mary Ward, the legal advice

centre dealt with over 4,000 cases, interviewed over

8.000 persons, and the correspondence consisted of over

11.000 communications. In addition there were incessant

telephone calls and the waiting room was filled to over-

flowing. These figures relate to the year 1951 and are

given in the Annual Report of the Settlement, page 8.

At Cambridge House in the year 1950, the legal ad-

vice centre dealt with over 4,000 applications and
granted more than 8,000 interviews. They also wrote
over 12,500 letters, and over 280 cases were repre-

sented in court.

The cases dealt with require a considerable knowledge
of law, as the applicants ask for advice, not only on
matrimonial questions, but also on questions relating

to landlord and tenant, contract, debt, hire-purchase,

pensions, income tax, affiliation, compensation, etc.

Without the facilities given by the Bar it would in

many cases be difficult for solicitors working at such
high pressure to give adequate answers to so many and
such varied legal questions.

(vi) The advice centres are in close touch with proba-
tion officers and also with outside social agencies. It is

the experience of Cambridge House that “ about one-
third of all matrimonial applicants have before their
first visit already applied for and been granted
summonses, and arrive with letters from the probation
officer concerned, requesting that arrangements be made
to secure legal representation for the applicant at the
hearing. Approximately another one-third arrive with
letters from the probation officers requesting that the
applicant may be advised ‘what summons, if any, to
apply for ’. The remaining one-third are direct applica-
tions by members of the public on their own initiative
because they are in some form of matrimonial
difficulty ”.

Mr. Hines, the solicitor in charge at Cambridge
House, informed me that “ the basic principle on which
it is sought to handle such problems is to deal with
them .as far as conditions permit in the same way as
would be done by a sound and reasonable firm of
solicitors in private practice ”. Sitting by his side and
listening to the advice he gave, I was very forcibly
impressed by the fact that while, in certain cases, the
applicant might have legal grounds on which to seek
a dissolution of marriage, yet when possible he suggested
that it might be a wise and prudent step to seek a solu-
tion of the difficulties by ways other than legal pro-
ceedings. If this advice were accepted he was furnished
with the name of the organisation best calculated to
afford him expert help

; as, for instance, the probation
service, the marriage guidance council, a minister of
religion, a doctor, and so forth.

(vii) Both centres are run at extremely low cost The
expenditure at Mary Ward for 1951 amounted to
£3,342 (see Annual Report for 1951, page 24) ; and
the expenses of the legal advice centre at Cambridge
House amounted to £2,557 odd for the year 1951 (see
Annual Report, Cambridge House, page 31).

Both centres have had to face a severe financial crisis,
as many societies that contributed to their work ceased
to do so when the ILegal Aid and Advice Act was
passed. In the Annual Report, Mr. Hines points out
that a few months before the end of each financial
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year there is a time of anxiety when the continuation

of the Centre for another year remains in doubt - Ana

Mr. Yorkes points out that should the centre be obliged

to close, it “undoubtedly would be a great denial of

the means of obtaining justice to thousands of people .

9 What recommendations would Lady Chatterjee con-

"
sider as having the "full force of enlightened public

opinion ”? (See para. 12 of Paper No. 41.)

Recommendations relating to the following subjects

would, in my view, have general support:

(i) Orders relating to custody, maintenance, and access

(1) When deciding such questions, all courts should

have the assistance of a court welfare officer or a pro-

bation officer to represent the interests of the children.

Such questions should be regarded as an issue separate

from other issues, and should be determined by the trial

judge before whom the parties should appear; and affi-

davit evidence should not be accepted. (2) The parent

who is granted the custody should be required to appoint

a testamentary guardian in case of his death. (Final

Report of the Committee on Procedure m Matrimonial

Causes, page 20, para. 34 (viii).) (3) In cases of divorce

or separation when no application has been made—or
even where there is no dispute as to custody the court

should satisfy itself as to the arrangements made for

maintenance and custody. (4) The judge should be

satisfied in all cases as to the arrangements made tor

the provision of a suitable home for the children, (->)

The wishes of the children should be considered ana

their welfare be the paramount consideration.

Records should be kept in all courts of all custody

orders, and statistics published regularly relating to the

number of such orders and the number of children

affected.

(ii) Guardian ad litem

Upon every application for an order when children

are involved, the court should have power to appoint

a guardian ad litem to represent their interests ;
to en-

force payments of maintenance; and, when damages

are awarded in the Divorce Court, to enforce payment

into court if necessary, and to be heard on the applica-

tion of payment out.

(iii) Orders relating to maintenance

(1) “ Magistrates should have power to make interim

orders for maintenance up to the time of an order being

made . by the Divorce Court. (Final Report of the

Committee on Procedure in Matrimonial Causes, page

33, para. 87 III 2.).

(2) Orders for maintenance in the High Court should

be enforceable in magistrates’ courts.

(3) To prevent maintenance falling into arrears, and to

prevent evasion as far as possible, collecting officers

should be required to report regularly to magistrates

the position with regard to maintenance orders which

they have been authorised to collect under Section 30

of the Criminal Justice Amendment Act, 1914.

After a summons for recovery of arrears has been

applied for, the collecting officers should be empowered

to obtain, on the authority of the court, information

relating to the whereabouts of the person named in the

application—from any government department in posses-

sion of such information. (See Paper No. 31, memo-

randum submitted by the National Association of Pro-

bation Officers, para. 31.)

(4) When assessing maintenance, husbands and wives

should be required to produce evidence capable of veri-

fication relating to their respective mcomes.

(5) The court should be given discretionary powers

to ensure payment for arrears of maintenance otherwise

than by committal to prison.

(6) Statistics should be regularly published for aU

courts showing, separately, the number of maintenance

orders made ;
the number of orders in force ;

number

dismissed ; number withdrawn ;
number of suspended

committals ;
number of orders relating to arrears ; and

the total amount paid. The number of children affected

in each case should be given separately.

(iv) Damages in divorce suits

Section 3 (1) and (2) of the Matrimonial Causes Act,

1950, should be amended enablmg the petitioner to make

the “ woman named ” as co-respondent, liable tor

damages and costs.

When assessing damages, the injury done to the

children should be taken info consideration in addition

to the loss to the husband or wife. Damages should be

paid into court. A guardian ad litem should be

appointed to safeguard the interests of the children

thus preventing the parties from entering into any agree-

ment detrimental to their interests.

(v) The implementation of the legal aid and advice

portions of the Legal Aid and Advice Act

The portions of the Legal Aid and Advice Act relating

to legal advice should be implemented immediately.

The services of probation officers and court welfare

officers should be available to legal advisers at the

legal aid centre ; and the existing rules relating to pro-

bation officers should be amended so as to make this

possible. (Para. 17, Paper No. 31, memorandum of the

National Association of Probation Officers.)

The legal aid portions of the Act should be imple-

mented and legal aid should be made available in the

lower courts to assist persons in the preparation and

presentation of their case.

(vi) Bars to a petition

(a) Condonation and desertion. The law regarding

desertion should be amended so as not to act as a

deterrent to reconciliation.

(b) Collusion. The law as to collusion should be

clarified so as to permit, with certain safeguards, negotia-

tions for the financial support of the wife and children

to take place prior to the hearing.

(vii) Prevention of marriage breakdown

As there is a general consensus of opinion sup-

porting recommendations for effective methods for the

prevention of marriage breakdown, it is suggested that

the Royal Commission may consider bringing the follow-

ing to the notice of the legislature:

(1) The implementation of the recommendation con-

tained in the Final Report of the Committee on Pro-

cedure in Matrimonial Causes relating to the granting

of financial support to voluntary agencies specialising in

conciliation work—such as the Marriage Guidance

Council and the Family Welfare Association.

(2) The granting of financial aid to existing legal aid

centres.

(3) The recommendations contained in the Royal Com-

mission’s Report on Population relating to pre-marital

education. (Paras. 588-592.)

(viii) Statistics

To ensure the support of the public for the recom-

mendations, and to make the public fully aware of the

facts full and detailed statistics, relating to all matters

arising out of the matrimonial jurisdiction of all courts,

should be published as soon as possible, and regularly

collected in the future, by some central authority.

(Received lith August, 1952.)
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PAPER No. 44

MEMORANDUM SUBMITTED BY THE RT. HON. LORD MERRIMAN,
G.C.V.O., O.B.E., LL.D., PRESIDENT OF THE PROBATE,

DIVORCE AND ADMIRALTY DIVISION

In view of the general instructions contained in the terms

of reference, I assume that it is intended to preserve the

principle that matrimonial disputes are to be judicially de-

termined, and are not to be handed over to an administra-

tive department of government.

(a) What, if any, changes should be made in the law of

England concerning divorce and other matrimonial

causes?

1. The Matrimonial Causes Act, 1937, has fully justi-

fied the expectation that it would produce a greater

measure of fairness and reality in the divorce law. It

is, I am afraid, inevitable in this jurisdiction that there

will always be a certain amount of deliberate deception,

but since the passing of that Act it cannot fairly be said,

in my opinion, that this has been due to the inadequency
of the law itself. Moreover, in 1949 advantage was taken

of a small Private Member’s Bill which became the Law
Reform (Miscellaneous Provisions) Act, 1949, to correct

some anomalies that had been found in the course of

twelve years’ experience of the working of the Act, and to

introduce certain additional improvements, including, for

example, the right of a wife to sue in the High Court
in respect of wilful neglect to provide reasonable mainten-
ance for herself or the children, and the abolition of the

rule in Russell v. Russell. These amendments are all con-
solidated in the Matrimonial Causes Act, 1950.

2. The only major matter which, so far as I am aware,
was then deliberately left outstanding was the suggested

right of either party to an agreement of separation to

obtain a divorce after the lapse of a certain period. Before
dealing with this, however, it may 'be well to recall .tiwo

other grounds of divorce which have been mooted in the

past, namely:—
(i) Drunkenness. I regard this as of no practical im-

portance. It is true that the law has always been that

drunkenness, per se, is not a ground of divorce. I can
only say, after eighteen years’ experience of this juris-

diction, that I cannot recall a single case in which
drunkenness was unaccompanied toy any other form of

(misconduct or ill-treatment.

(ii) The fact that the respondent has been sentenced

to a long term of imprisonment. The argument often

used in support of this suggestion is that the situation

is analogous to insanity and should toe dealt with accord-

ingly. No doubt there is such an analogy in cases where

the spouse, usually the wife, is herself the innocent

victim of the respondent’s criminal courses. But if the

petitioner has either participated actively or has even

acquiesced in these courses, I can see no justification

for allowing divorce on this ground. The practical diffi-

culty that I see is that while some cases would clearly

be on one side of the line or the other, there would
toe a large proportion of doubtful cases which the

Divorce Court would be very il'l-equipped to decide.

3. As regards insanity, it has often occurred to me that

there is a certain unreality in the definition of “ care

and treatment ” still preserved by the Law Reform (Mis-
cellaneous Provisions) Act, 1949 and the Matrimonial
Causes Act, 1950, whereby treatment as a voluntary patient

can only toe reckoned in the five-year period if it succeeds
certification. Owing to the policy, adopted for some years

past toy the Ministry of Health, of encouraging the submis-

sion to voluntary treatment in lieu of certification, there is,

I think, no doubt that in a considerable number of cases

which are really hopeless from the first the statutory

period has been unduly prolonged. I recognise that this

is not an easy question, and it certainly would not have
been appropriate to raise it when the Private. Member’s
Bill was before the House in 1949 ; but I think it is a
matter for consideration whether the somewhat arbitrary

provisions about “care and treatment” might not, with
proper safeguards, be amended so as to conform with
reality.

4. As to divorce ‘oh the ground that a separation agree-

ment has endured for a fixed period, the arguments for

and against this proposal have been so fully and so

recently stated in both Houses of Parliament that I do
not propose to go into them in great detail. The funda-
mental objection to this proposal is that it cuts at the root

of the principles upon which divorce has hitherto been
allowed in this country, namely, that, with the exception

of the special case of insanity, it is granted to the

aggrieved spouse as the remedy for a proved injury.

Speaking generally, separation agreements are made
deliberately either because the marriage has been broken
by the fault of one spouse or the other and in lieu of
a divorce or judicial separation ; or else because, in the

absence of any .grounds for divorce, the spouses are tired

of each other. In the first case it is utterly incompatible
with the principles which have hitherto prevailed that the

wrongdoer should be entitled, after a certain lapse of
time, to claim a divorce. In my opinion this fundamental
objection is not met by the argument that, if a sufficiently

long period is chosen, the marriage is so obviously irre-

parable that it ought not to endure. This argument proves
too much. My experience is that in nine cases out of
ten at least, the marriage is irrevocably broken at the

time when the separation agreement is made. Therefore,
apart from the fact that it has been avowed by some
advocates of this so-called reform that, when once the
principle is established, progressive reductions of the
period may be demanded, there is little logical justification

for imposing a long period at all. In the other case, the
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objection to this proposal, which gains force the more

the prescribed period is reduced, is that it introduces

divorce by consent, since if the prescribed period is, or

becomes, reasonably short the simplest of all ways to dis-

solve a marriage for mere incompatibility in the absence

of any matrimonial offence, would be to enter into a

separation agreement, and await the expiration of the

period.

(b) What, if any, changes should be made in the powers of

courts of inferior jurisdiction in matters affecting

relations between husband and wife in England?

5. I have no changes to recommend, but I suggest that

the time has come for a codification of the law from 1895

down to date, including of course, the relevant Sections

of the Money Payments (Justices Procedure) Act, 1935 ;

the Summary Procedure (Domestic Proceedings) Act,

1937 ; Section 11 of the Matrimonial Oauses Act, 1937

;

and the Married Women (Maintenance) Act, 1949.

(c) What, if any, changes should be made in the adminis-

tration of the law relating to any of the above

subjects?

6 It is for consideration whether Section 32 (3) of the

Matrimonial Causes Act, 1950, should be amended or re-

pealed. In practice little difficulty arises; but since

adultery as a ground for a s®Pa
5
at
^
on

“i A?
S

the
summary jurisdiction was added by Section 11 of

Matrimonial Causes Act, 1937, and was made °Pen

either spouse, but without applying the Section to that

jurisdiction, and since adultery is now frequently coupled

with the other grounds for divorce included m the Act of

1937, to whiph the Section does not apply, there is now

a certain unreality in this provision. Nevertheless
s

I think

it does operate to prevent what may be caUedthe black

mailing ” of witnesses, or fishing enquiries for the pur

poses of other matrimonial proceedings. If «tty «ebgngJis

contemplated I would suggest that the repeal of the Section

should be limited to the parties to the suit, but retained

as regards other witnesses.

7. The power to award maintenance “ on any decree
”

(see now Section 19 (2), (3) and (4) of the Matrimonial

Causes Act, 1950) 'has always created a certain amount

of difficulty which has not been wholly clarified by judi-

cial decisions. I would suggest repealing these words and

substituting some less rigid limitation, or, at least, em-

powering the court to extend the time in a proper case.

At the same time, as the converse of the new Section 28 of

the Act, imported from Section 6 of the Law Reform

(Miscellaneous Provisions) Act, 1949, I would suggest that

it should be possible to order a secured provision for

maintenance otherwise than “ on decree ” so as to corre-

spond with the new power to vary or suspend such a

provision at any time.

8 It is also for consideration whether the time has not

come to recognise that wilful refusal to consummate a
: -u Uc O nrminH nf rfivorr.P: and not OI nullity.

(d) What, if any, changes should be made in the law

prohibiting marriage with certain relations by kindred

or affinity?

9 I presume that this heading refers to the proposal

to extend the right to marry a deceased wife’s sister or

husband’s brother to a divorced wife’s sister or divorced

husband’s brother during the lifetime of the divorced

spouse. This is a question of social policy about which

I do not think my official position qualifies me to speak

with any particular authority. Assuming that the sister

or brother, as the case may be, is in no way responsible

for the divorce, it may well be (particularly in the case

of the divorced wife’s sister) that he or she may be

the right person to look after or to provide a home for the

children. In other words, one of the strongest arguments

in favour of the existing Acts would apply, mutatis

mutandis. On the other hand, it may be thought that

in cases where the brother or sister has been the co-

respondent or the woman named, as the case may be, it

is rather shocking that Parliament should be asked to

legislate in their favour. Even so, the advantage of making

the best of a bad job in such a case may be thought to

outweigh the possible danger that liaisons of this kind

might be encouraged by legislation.

CDated 13 th December, 1951.)

EXAMINATION OF WITNESS

(The Rt Hon LORD MERRIMAN, O.C.V.O., O.B.E., LL.D., President of the Probate, Diyorce and
ki. n

Admiralty Division; called and examined)

3420. (Chairman): Lord Merriman, we all Lnow that

you are the President of the Probate, Divorce Admir-

alty Division of the High Court of

tell us how long you have held that office? (Loid

Merriman) : Since October, 1933.

(Chairman) And you very kindly sent us in a short

memorandum. As you may remember I asked you simply

to 3ve your answers to the five questions which we issued

generally. Since then a number of matters have been

raised in the course of other evidence, on winch we felt

we would like your help, and I am going to ask Mr.

Justice Pearce to put to you those matters.

it is the exception not to get one. The notes are extra-

ordinarily good and one gets a statement of the reasons

for the decision which makes perfectly clear what has

happened, whether the decision is right or wrong. At any

rate one knows what one has to deal with, which is

extremely important. I think that the improvement in

the time in which I have been concerned with these appeals

—and I do make a practice of presiding whenever 1

possibly can—'has to be seen to be believed.

3421 (Mr Justice Pearce) : I will deal first with appel-

late jurisdiction. There has been some general criticism

of the hearings before justices, based on experience gained

from the conduct of appeals to the Divmonal Court A
witness who said that he conducted appeals to the Divi-

sional Court considered that the way the cases had been

heard was much to be criticised. I should like to have

your view on the way in which those cases are conducted,

remembering that the cases appealed from are the least

satisfactory presumably of the thousandsof cases that

are tried annually?—Ffist of all, I entirely agree that it

is necessary always to remember that in the nature of

things the cases that are appealed are likely to be the

leasf satisfactory cases, but my view is that, taken by and

large, the conduct of these cases by the justices all over

the
8
country is extraordinarily good. If I may make one

point to illustrate that: when I first became President it

was the exception to get an intelligible
_

note> of! the
>

pro-

ceedings or an adequate statement of the reasons for the

decision, in spite of the fact that that requurement had

been insisted upon over and over again. I say now that

3422. Is it your view that the jurisdiction of the Divi-

sional Court is extremely valuable for keeping a uni-

formity of law in such matters?—I think that it is almost

the most important part of our work, because the magis-

trates’ courts deal with an enormous number of cases all

over the country, many of them having a very important

bearing ultimately, perhaps, on a divorce suit, but m any

case having a great deal of temporary importance in

people’s lives. I think it is very important that there

should be as much uniformity as possible and that the

High Court should be able to give as much guidance as

possible in these cases, and I think that magistrates do pay

a great deal of attention to then decisions because of that

jurisdiction. That has been borne in upon me in various

rather intangible ways not easy to describe, but I am

sure it is so.

3423. It has been suggested that it is necessary or at

least desirable to have re-hearings at quarter
_

sessions in

addition to the Divisional Court. The Divisional Court

acts, does it not, on the same principle as the Court of

Appeal acts in relation to judges of first instance? xes,

or the House of Lords for that matter.

3424 I do not want to go into the arguments for and

against the question of re-hearings at quarter session*
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because I think that was debated in the House of Lords,

was it not?—The proposal that appeals from the deci-

sions of. magistrates’ courts dealing with domestic troubles

should go to quarter sessions slipped, by a curious inad-

vertence, into a Bill without debate, and it came up to

the Lords as a clause without ever having been debated

in the Commons. However, there was a full-dress debate

about it and eventually the clause was abandoned and

the Bill went through without it, but I personally—I do

not want to go into all the details—am absolutely dead

against it. The idea of introducing a procedure by way

of. case stated, I think, is quite unreal ; once the facts

have been determined by the hearing in court there is

usually not much use in having the case stated, because

the tribunal is then bound by the facts. After all, the

Divisional Court is not bound by the facts. Further, it

the decisions are founded on utterly insufficient evidence

wie can say so. Speaking generally, I deprecate the multi-

plication of appeals. It seems to me really that there is

no more reason for saying that there should be an extra

appeal on fact in these cases than there would be tor

saying' that if a High Court judge decides a case against

one side or the other, automatically, without going to the

Court of Appeal, it should be possible to have another

trial before another judge. That is really what it comes

to.

3425 The difficulty is that the second lot of judges may
be no better than the first or may be worse, and tlheir

result wrong where the first was right? 'Well, no. After

all we can, often we are obliged to, order a re-hearing

because we do not think that the first trial has been satis-

factory. There may be another hearing but at any rate

it is as the result of an appeal to a higher court ;
it is

not a second shot before the same sort of court.

3426. And the number of appeals to the Divisional

Court has very largely increased?—Yes. I cannot tell

you exactly how much—I had meant to get the figures

—but I can give you a general idea. When I gave evi-

dence before the Peel Commission the year after I was

appointed we sat twelve-and-a-half days in a whole year

in Divisional Court, that is twenty-five judge-days. Except

for an interval of a few weeks, the Divisional Court has

been in session most of this year. (Chairman): Of course

the civil judicial statistics will give us the number of cases,

but it is not possible to know the time from these

statistics.

3427. (Mr. Justice Pearce) : There is a small point that

has been raised by the Justices’ Clerks’ Society who say

that the justices’ clerks are not notified of the results

of anneals. Now with regard to appeals from judges ot

first 'instance to the Court of Appeal, until two or
1_
t^ee

years ago the judges of first instance never heard whether

an apneal had been allowed or why it had been allowed ;

it has* been .thought, as you know, desirable that they

should not only be notified but given a transcript of the

judgment criticising their decisions so that they may know
where they have gone wrong and do better in future.

Do you think it would be a good idea that the results of

appeals should be notified direct to the justices clerk

concerned?—I think that is a thoroughly sound idea.

3428. That can be done?—Yes, that is a mere matter

of administration, I think.

3429. Do you think that it would be possible for trans-

cripts to be sent to the justices in cases where they have

been over-ruled, or where the decision has been upheld

but there has been serious criticism directed at the conduct

of the case?—I .think, if I remember rightly, that in the

Court of Appeal the court itself decides whether it is worth

while for a transcript of the judgment .to be circulated,

and I think copies are then put in the Bar Library and

sent to the judge concerned. I am not sure that it is not

sent to others too, but it is done as the result of a specific

decision in the particular case. I think it would probably

be unnecessarily expensive if transcripts were taken up
automatically in every case, but it would be very useful

indeed if we had the power to certify that a case was a

proper one for sending the transcript of the judgment
to the court from which the appeal came.

3430. That could .be done without any further diffi-

culty?—We should have to have some sort of sanction
for it. Of course if the Divisional Court has ordered a

re-trial I think it almost automatically happens, but other-
wise there Would have, to be a sanction.

3431. (Chairman): It would need legislation?—I think

it could be done by rule or Treasury minute. There would

have to 'be some form of sanotion for the expense, you

know, which would be considerable.

3432. (Mr. Justice Pearce): It has been said that the

duties of the justices’ clerks, where there are appeals, are

difficult to ascertain. I do not want to go into whether

that is so or not, but would the best method of dealing

with that be for the Justices’ Clerks’ Society and the

Senior Registrar .to discuss the matter and, if there is a
difficulty in the rules, that could be corrected?—Yes, but

I would like to know, if you can tell me, what is supposed

to be the difficulty? I know there are one or two

—

sometimes the time factor is a difficulty. An appeal has

to be set down within twenty-one days, and a't the time of

setting down the appellant has to file the requisite number

of copies of the notes of the justices’ clerk and of the

reasons for the decision. It is not always possible to get

those out in the .time, and the result is that we have to

extend the time for appeal. But if it is a question of

a general extension of the time, that is rather a big ques-

tion, because after all the quick disposal of these appeals

is rather important.

3433. I .think that we shall have to find out more about

that point. Then, it has 'been suggested from many
quarters that there should be a codification of the statute

law on matrimonial matters in magistrates’ jurisdiction.

Do you agree that that is desirable?—Yes, I do. I did

say something about it in my memorandum. 1 think it is

high time that the substantive law administered by the

magistrates’ courts was codified. You have to look at so

many different Sections now to piok up any given point.

I think codification would not be a very difficult matter.

There is at the moment on the stocks a Bill codifying

the procedure and jurisdiction, the Magistrates’ Courts

Bill. How far it has got I cannot tell you off-hand, but

I have been given a copy in print and of the draft rules.

3434. (Chairman)

:

You think the substantive law should

be codified?—Yes, the Other is in .process of codification.

3435. (Mr. Justice Pearce)

:

It has been suggested that

there should be a clarification of the magistrates’ power
to make interim orders for custody or maintenance where
High Court proceedings supervene or are pending. Do
you think that clarification is desirable?—I do think it is

desirable because at the present time the law hangs solely

on judicial decisions. You see, there are two statutory

jurisdictions running side by side
;
neither has any real

right to control the other—they are both there by Act
of Parliament. But as a result of decisions both in the
Queen’s Bench Division and our Division, it is, I think,

established, at any rate by judicial authority, that the
junior court, so to speak, should give way if there is

an issue pending in both. It is obviously very
undesirable, if there is a charge of adultery by a

husband against a wife, that .the case should come on
one week in the magistrates’ court and be determined there,

and then that the petition should come on the week after-

wards in the High Court with the embarrassment that
the facts had already been fought out a week before in

an inferior court. The difficulty that I see is this: one
cannot isolate questions of maintenance from issues about
matrimonial offences for the reason 'that it is upon proof
of a matrimonial offence that the right to award mainten-
ance in the magistrates’ court depends. As regards cus-
tody, I think that, speaking generally, such difficulties as
there are have resolved themselves without undue friction.

But it would 'be a very good thing if in respect of juris-
diction some definite rule were laid down by Act of
Parliament

3436. There has been some conflict of opinion as to
whether a third party should be served with notice of
a charge of adultery made against him in a magistrates’
court. You know the sort of case, which in fact has
come up in the Divisional Court at times, where the
woman is accused of adultery and the man with whom
she is said to have committed adultery is not served. Is
it your view .that he ought to be served?—At any rate
he ought to be given notice in some form or another, I
think that is clear. At one time all that happened was
that .the husband took out a summons to discharge a
magistrates’ order on the ground that since the making
thereof .the wife had committed adultery, no more. She
might go to court not knowing the details of what she
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had 'been charged with. The Divisional Court put that

right by insisting that proper particulars of the charge

must be given. By the same reasoning, the alleged adul-

terer ought to be informed of what he or she has been

charged with.

3437. (Chairman): May I put a supplementary ques-

tion on that? It has been suggested 'that in many cases

it would be very difficult to trace the person with whom

it was alleged that adultery had been committed. Would

you be in favour of a fairly generous power to dispense

with service if, say, a letter was written to the last known

address, or something of that kind?—Yes, in other words

follow the practice in the High Court. Service on a

co-respondent can be dispensed with if he cannot be

traced or can only be,traced with difficulty. And

there is the not uncommon case where adultery is alleged

with a person unknown. In that case the question of

service cannot arise. But I should havei thought tha ,

speaking generally, the way to deal withthequestonis

on the same lines as the same subject matter is dealt with

by the Matrimonial Causes Rules.

3438. (Mr. Justice Pearce): Now, to come to the

Divorce Court, first the welfare officer. Do y°u *mk
that his appointment has worked well?—Yes, 1 have no

doubt about that at all. It has, of course been a matter

of experiment. You are speaking, I take it, of the use of

the welfare officer in connection with custody matters. 1

have, as a matter of fact—all of us, I expect, have-

used him for the purpose of trying to effect recoMiliation

between the spouses, but the terms of his appointment are

only to assist in cases of custody. He is willing, of

course, to help in other cases, and has helped very much.

It might interest you to know that I had some figures

given to me only yesterday. May I say by way of preface

that I am against an automatic employment of the welfare

officer in all cases contested or uncontested ; for one

thing, because it is a waste of time and of money. I saw

a suggestion that he or somebody else should he auto-

matically appointed guardian ad litem of

moment there was a divorce suit in which tha child

was concerned. I think 'that is 5'?^°“'? ’‘ivfSu'ot
I think, when the matter was debated in the House of

Lords, that was the .general feeling. Certainly to then

Lord Chancellor expressed that view. It is m the cases

where there is a contest Chat the welfare offioa: B so

valuable In 1950 he was applied to by the judge in

S per cent of the contested cases, in the n«t year

in about twenty per cent or rather more. and this year

up to date his assistance has been invoked in about forty

per cent, .of the oases. So the thing is growing and m
fact it is getting just a little out of hand as far as he is

concernedf because he told me the other day that whde

his programme every week for several weeks ahead is^ full. «>» iudsi ask him suddenly to deal wrth an

urgent matter and that this, willing as he is to Mft
necessarily disorganises his programme. The result is

that recently I got sanction for the attachment to him

of two women probation officers from metropolitan courts,

ou^ho will be the regular deputy for the moment and

the other so to speak, is coming on in reserve. That will

ease the situation, and I have not the slightest doubt that,

in due course, there will have to be a considerable increase

in number.

3439. (Chairman): Would you think it bettei.to'have a

number of welfare officers or one head welfare officer with

deputies such as you describe?—I should think probably

the latter is the best way.

3440. (Mr. Justice Pearce)

:

It was suggested by the Law

Society that the names of illegitimate children should be

set out in the .petition and that the court should havo power

to deal with such children. Where there is a cMJ boni

before the marriage and the court has no power over it,

difficulties may arise. For instance, the court could allow

access by to husband to to children horn after to

marriagej-but the wife could spitefully withhold any access

to the children bom before to marriage who were togrb-

mate. If the court had power to deal with illegitimate

children it would solve that kind of difficulty. Do you see

any objection to the court having that power?~Thc first

objection, of course, is that yon have to start wrffi to big

issue as to whether the child is or is not illegitimate.

3441. I meant where tore are parents with, say, three

children, two bom before marriage who could not be

legitimated by the marriage. Although yon can make to

parents behave reasonably about the child born after to

marriage you cannot do anything about the children bom

before the marriage as the law stands at present.—Limiting

it to that, I see very great difficulties. The motont yo

travel outside the marriage and children of the marriage

you at once raise all sorts of complications. It may be

verv desirable to have this power but it is difficult—I think

tt youS to proposal to to children of the spouses

though illegitimate ...
_ . r ... ,

3442 You would see no objection to that . I tninx we

have got to be careful over the whole of this. I am now

trying, not by way of criticism, to put the ^er point of

view
8

The whole of our jurisdiction about children de-

pends upon the statute and is finked with mateimonial

causes. Apart from that, the Lord Chancellor, or the

Chancerv Division, is, by tradition, the protector of

£S.y
oie has’to be l little careful about tanctag

upon these ancient jurisdictions by undue extensmn of the

matrimonial causes jurisdiction beyond what is intended.

3443. (Chairman)

:

Perhaps you would like to consider
,

that question and let us know later what you think about

it?—Yes, by all means. (See Paper No. 45.)

3444. (Mr. Justice Pearce) : The other problem is the

suggestion of the Bar Council that where a petiton has

been fought and dismissed, 'the Divorce Court should have

power over the children. The reason for that proposal is

that when the parents have fallen out and there has ten
a full-dress battle before a judge, the children ought to

have somebody to regard their interests and the judge

knows a good deal about the family by them-I think

that exactly the same considerations apply, there is a

areat deal to be said for that proposal, but the objection

that it would be a usurpation of jun^iction on our part

against the traditional jurisdiction of the Chancery Court

•still remains.

3445 If the Chancery Division did not consider tnat an

unreasonable usurpation of its functions. wOTld you con-

sider that the proposal was useful?—I think that if were

has been a fight in the Divorce Court about a particular

marriage and the custody of the children has come n issue,

the mere fact that the particular charge of adultery or

cruelty or desertion, or whatever it is, has been dismissed

is not really a logical bar to the continuance of the jurisdic-

tion to deal with the children.

3446. (Chairman)

:

If the question of custody has not

been expressly raised in the proceedings and you decide

just the question of cruelty or adultery or no cruelty or

no adultery, neither of the parties has ever so to speak,

handed over the care of the children to the court.

I am not expressing any view, .but of course the

procedure for making a child a ward of court

after a dismissed divorce petition has 'been very much

simplified. That is still open to the .parties. I make

these observations as possibly bearing on the matter.

(
If I may say so, I think that is very pertinent.

If the only justification, so .to speak, for .the extension of

our jurisdiction would be that the question had been en-

quired into, then if it had not been enquired into I suppose

the jurisdiction ought to be left as it is at present, that

is. with the other Division of the High Court.

3447 I do see advantages in this, that a judge has

seen the parties in the witness box and formed some con-

clusion of what sort of people they are, and if the Divorce

Court were to deal with the question, following straight

on after the hearing, it would save some expense ;
but it is

a matter which would require very careful consideration

from both points of view?—Yes.

3448. (Mr. Justice Pearce)

:

It has been suggested by

the Law Society that on an appficatton for “^te^ce^he

court should have power to declare that the jiusband is

under no liability in respect of a bastard child, provided

that the child is represented—m other words, where it

emerges in the case quite clearly that the child is a

bastard, the husband should then be
. At

declaration that he is under no financial babffity At

nresent if the matter is left undecided and the mother

comes ’back to the court for an order for maintenance,

she would presumably get it automatically
f
though the

child was a bastard. Do you dunk it would be useful

to have a power to declare that there was no liability?

Yes, I think it would.
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3449. It is also suggested by the Law Society that the
court should have power in proper cases to direct separate
representation of the children. Supposing that that power
were to be used sparingly and only where it was really
necessary, would you think it a good idea?—I think that
there are certainly cases in which the power would be
useful. Its use certainly ought not to be automatic. The
fundamental difficulty is always, where the spouses are
at issue about the children, who is going to give the
instructions to the person who is separately representing
the child. {Chairman)

:

Of course, in the Chancery Divi-
sion, as I think you know, the court very often directs
the Official Solicitor, for instance, to inspect the home.

3450. {Mr. Justice Pearce)

:

I think the Official Solicitor
would be the person in a matrimonial case, would he not?
One would merely tell the Official Solicitor to present the
case from the child’s point of view?—Yes.

3451. The necessity would arise presumably when the
probation officer reports that neither parent is giving the
court the true position and that there are several witnesses
who could help, but that he cannot do anything more
because he must remain impartial. Then one would get
the Official Solicitor to call the missing witnesses, the
relatives who ought to be consulted. I imagine that is

where the power would be useful?—Yes, I think it would
be a useful power.

3452. {Chairman): 1 suppose really that the instructions
would come from the court and the Official Solicitor would
simply act for the child in a suitable case?—Yes, but I
think it would be a mistake to make the process auto-
matic. It would hamper the proceedings if it was auto-
matic in every case. I do think that it is a mistake to

assume, as is sometimes done, that, because the parties are
at loggerheads over their matrimonial disputes, the children
are merely bandied about as pawns in the game. It very
often is so, and it is very dreadful when that happens,
but it is by no means always so. Many of the spouses,
however bitter their own differences, are only too anxious
to do what is best for the children in the unfortunate
circumstances.

3453.

(Mr. Justice Pearce): Now turning to insanity,
the suggestion of the Bar Council is that there is

no necessity for five years’ care and treatment since
what one is really trying to find out is whether
the person is incurably insane. I think that you
feel that voluntary treatment before certification
ought to be included in any period of care and treatment
as well as voluntary treatment, after certification?—Yes.
•At the moment you have got the double test, you have the
sine qua non that there shall have been a certain statutory
form of care and treatment for a statutory period, and
then in addition to that, you have got the ultimate question
as to whether the respondent is incurably of unsound
mind. Now of course it is a matter of history and there
is no question whatever that this care and treatment pro-
viso was put in as a precaution to make sure that nobody
was divorced without every possible safeguard, but logi-
cally what one has to decide is whether the person is
incurably of unsound mind—that is the ultimate con-
clusion. But whether it is necessary to have any artificial
proviso as to a period of care and treatment seems to me
to depend upon whether it can safely be left to medical
opinion merely to say that for this reason or that reason
a person is incurably of unsound mind, without any objec-
tive test at all. My point about voluntary treatment being
included in a period of care and treatment is based on the
assumption that there is still some sort of arbitrary test as
to treatment. The practical difficulty is this. In every
case the judge has before him the Board of Control file.

~?e moment there has been a reception order,
certification in other words, the reports by the properly
constituted medical officers automatically appear on this
file and one can see the whole history of the case at a
glance. There is nothing of the sort—as I think, un-
fortunately—in connection with voluntary treatment. One
merely gets the beginning of the insanity and the certifica-
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of msanity, ultimately culminating incertification simply because the patient is threateninf to

terminate the voluntary treatment. It has always seemed
to me, in considering these cases, that it is a little bit
artificial and unreal to draw a rigid distinction between
treatment as a voluntary patient and treatment after certifi-
cation, and opjy to pay attention to the period of voluntary
treatment if it succeeds a period of detention, which it is
unlikely to do—it is far more likely to precede it. It may
be that the proper way, I say no more than this, is to cut
out the care and treatment provision altogether and to
concentrate simply on evidence of the real issue, is this
person of unsound mind, and if so, incurably so, without
requiring an experimental period of any sort to give, so
to speak, a prima facie case that the unsoundness of mind
is incurable.

n is suggested oy tne Law Society that the Official
Solicitor should not file an answer unless there is a contest.
Do you agree that there is no need for an answer where
it is a purely formal matter?—Yes, I do, but I would not
limit the functions of the Official Solicitor at all, because
it is, I think, extremely important that he should be able
to raise any sort of point. As we know, of course, he
nearly always—I think always—takes an independent
medical opinion about the .patient’s state of mind,
although it has been complained—I think unjustly—that
that is an unwarranted addition to the expense. I do not
take that view at all; I think it is wholly right that he
should do so. But then there may be a case in which
the petitioner has been living with somebody else ; the
court ought to know about this and it has not been
revealed in the petition. The Official Solicitor ought to be
and is, of course, free to raise that sort of point by
answer. I would not limit his right to filing an answer
to cases where there is some issue to be dealt with on the
question of the patient’s state of mind.

3455. {Chairman): I understood the suggestion to be
simply this if the Official Solicitor decided, after taking
every step that it was possible to take, that he had noth-ng
to say, he should not have to file a formal answer.—That
is absolutely right. Very often it simply means that his
counsel gets up and says there is no real fight in this case.

3456. (Mr. J^ice Pearce)

:

In fact the practice is now,
» i not, that the Official Solicitor files a formal answer
to protect his position? He writes a letter or notifies the

,

tber
f

e “
2°J°g

to be a contest.—You mean
i 5

be *° be shot at hy the patient if it turns
out that he has given away the fight too readily?

3457. Yes, that is what I meant. He has got to keep
a poss'ble contest going and I think it would need a special

answer^—Yes
abS° Ve ^ fr°m the necessity of filing an

3458. On the bar to divorce for three years after the
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*hould have a discretion to withhold a decree or to
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separation instead of divorce on the ground that

it thinks that reconciliation is possible. Are you in favour
ft""*”* that Pr°P°sal?—-I should be against it Itb'"k d 1S important to remember that ever since divorcewas entrusted to a court instead of having to be a matterof an Act of Parliament, on the proof of whoever Is

been^oblieed^o
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°,f the divorce the court hasbeen obliged to pronounce the decree, and that of course
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that you might get a sort of contejto get before Mr. Justice So-and-So?—Yes, I agreeabsolutely; I do not think that that ought to be left fothe measure of the judge’s foot ”.

3461. (Mr. Justice Pearce): It has been suggested bvsome witnesses that cruelty ought to be defined and bv
others that it should be left fluid. What is your view ofthose two choices?—My view is it should be left as it isbecause, although there has never been any statutory
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definition either of cruelty or of desertion, there fe a very

well-known and authoritative definition of cruelty wnicn

r“uppoTmo»t of us could say ^ heart and wfiroh
^

the result of combined judgments of the Court“

°J8,?
P S

and of the majority in the House of Lords in 1897 It

has all recently been canvassed again in a case in whrch

I happened to be sitting in the House of Lords. I sho

leave cruelty alone.

3462. On the law of condonation, I think that you do

not agree that it should be a discretionary matter for tte

judge because you think it might get out of, hand. I think

that you would not object to the parties being ”
cohabit for a specified period, say three mcnfiis to ««

if they really could become reconciled?—You are taking

also about an attempted reconciliation in connection with

the interruption of the period of desertion/

3463. I think the two problems can be deal!.
with

together. The difficulty is, is it not, that if a wife has to

decide whether, in spite of her husbimd s iay,
she wffi

|

SJ
back to him, at the present moment she has to aecmea

r:r*as *
the home?—Yes.

3464 And the present law does create serious difficulties

in that way does it not?—I think the present law is in a

very difficult state. If it is to be accepted M a prmctpte,

that a resumption of married life, m'en to th.

=/gj

of course it must be remembered
.Sen into

limit and again that the question should not be lett to

judicial discretion.

3465. Would three months seem to you unreasonable

as a period?—No, I do not think it would.

3466. You would not be in favour °f

a discretionary bar, so that the judge could regard it

towhittoffie resumption of sexual relations amonnwijo

SnTonadon or no. cease^to
^

tuguable.W that .has

ThemteMhe monrS y”u totroSuce your statutory period

MlMl
or an interruption of desertion. If

^

there is to oe mis

period, let it be a definite period so that there

doubt about it one way or the other.

3467.

(Chairman.): And no discretion, just a definite

rule?—I think, a definite rule.

3468 (Mr. Justice Pearce): I wanted to ask you about

the law as to collusion. I think you must take it from

me that there is considerable confusion among a bt6

number of practitioners as to what is or is not pcrm.ss b e

in the existing state of the law. Its real aim, is it not, is

to provide against a corrupt bargain to put forward

false case to deceive the court either by ,

suvvressio veril I think there is a decision of Lord Stoweu

which makes that clear. Do you agree that it would be

convenient if one could get some clear definition of what

SHS permissible?-Yes I tfi^ the cleare1^ the

hetter I am rather surprised at some of the tnmgs i

have seen suggested as collusion, the mere fact *at after

a case has stilted the parties have put them heads together

about questions of maintenance and so forth.

happen?, to avoid having to wait until after file decree

had been pronounced before filing a separate petition for

maintenance, it was I who proposed that you could start

the ball rolling by making a claim in the petition itself,

or at any time during the proceedings, and this was put

in the 1937 Act. Seeing that the parties and their solicitors

must inevitably meet, for example with regard to alimony

pending suit, which everybody knows is very often the

foundation of the ultimate order for maintenance, the sug-

gestion that mere discussion about figures should be

regarded as collusive seems to me frankly to be quite

absurd. But if there is any attempt to buy a divorce by

saying, if you do this, that and the other, I will pay you

so much, or, I will agree to this, that and the other, you

get on the wrong side of the line at once: I should have

thought it is the element of corruption which is wrong.

3469 I have one or two points about the financial juris-

diction’ of the Divorce Court. First, with regard to

maintenance, 'there have been suggestions that main-

tenance payments depending on a Divorce Court decree

should be collected and the orders enforced in the

magistrates’ courts. There has also been a suggestion by

the Law Society that a summary procedure for enforce-

ment of maintenance orders should be employed in the

Divorce Court as it is in the magistrates courts. Of those

two, which do you prefer?—I do not like the idea pt

summary procedure in the Divorce Court because I dp

not know how it would work. I think there is a great

deal to be said for employing, if it can be so arranged,

the machinery of the courts of summary jurisdiction.

3470. Handing the order over .to them to enforce?—Yes.

After all, .this jurisdiction has been bandied about. At

one time the enforcement of all our maintenance orders

was dealt with ,by the Chancery Division, I suppose on the

principle that it dealt with bankruptcy. Then it was

brought back to the Divorce Division. I agree that the

enforcement procedure is the most distasteful procedure

that it is possible to imagine. There is always of course

a very considerable time lag. A man can, I was going tc

say, evade his liability indefinitely, but he can always make

sure that there is a very long time between the momen

a payment is due and the moment when it is paid.

3471. That part of the Divorce Court’s jurisdiction is

not working very well?—No, it is not. In the Magis-

trates’ Courts Bill there is a whole Part devoted to this

question of enforcement. If there is no insuperable ffiffi-

culty I .think it would be the best possible way out to

employ the machinery of the magistrates’ courts.

3472. (Chairman) : The collection of all maintenance

to be handed over to the courts of summary jurisdiction?

—Collection and enforcement.

3473. (Mr. Justice Pearce): It has been suggested by

many people that it would be convenient if the court

had power to make an order as to .the division of the

home, not merely by finding out who paid for what

and making an order under Section 17 ^ the Mamed
Women’s Property Act, but by making a fair and equit-

able order according to need and justice dividing up the

existing matrimonial home. Provided third parties could

be safeguarded, for instance hire-purchase firms ^ould you

think that was a useful power for a judge to have? ies.

It rather surprises me that it is suggested that it does not

or cannot happen now. I should have thought myself

that, on a disoussion about what should be the amount of

maintenance, it would .be said on the husband s side that

the wife can keep all the furniture she wants, and then

perhaps he will have to pay her a little less. All that

would be argued out before the registrar. I wouW suggest

that you have to look at the thing as a whole. You have

go? to tain, in the question of the tenancy tontet

suggestion has .been made as to a lump sum jiayront. The

wlXle question of furniture is obviously mixed fit. with

the lump sum at any rate. In a sense they are more or

less bound up, at any rate as regards the tenancy rights

nowadays. The rights of third parties of the landlord

and other tenants in the same structure, are all ry

important. Taken by itself, it as a sound idea that the

court should have power to deal with the tenancy and

with the furniture whether in conjunction with the award

of alump sum or not

3474 But your view of lump sum payments would

(his, would it not, that, if there is power to ordera 1™®

sum payment, there ought to be a power in '•“court

finally to extinguish the wifes rights, to protect the hus

band?—At the moment I think the question

payments iis in a very unfortunate position. It has been

Printed image digitised by the University of Southampton Library Digitisation Unit



424 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

19 June, 1952] The Rt. Hon. Lord Merriman, G.C.V.O., O.B.E., LL.D.

held that a woman’s statutory right to maintenance is not

barred by her accepting a lump sum. The most that can

be done is for an order to be made that no further appli-

cation for maintenance shall be entertained without leave

of the court That is rather a cumbersome way out,

if it ds a way out. If a lump sum is to be permissible,

I do not know that there ought necessarily to be any

difficulty about it. Let it be remembered that .the Section

of the Act dealing with the provision of maintenance deals

first with a secured provision and then adds that periodi-

cal sums may be ordered to be paid. Of course in ninety-

nine cases out of a hundred the only thing that matters,

and the only thing that is discussed, is the award of the

weekly sum, but I do not see why one should not put

into that Section the power to award a lump sum which

would be in satisfaction of the wife’s claim. May I just

add that on the question of maintenance, I do hope the

Commission will make some recommendation about get-

ting' rid of the artificiality of maintenance orders having

to be made “ on ” decree and of all the string of difficult

and not always reconcilable decisions on that topic that

that little word has given rise to.

3475. (Chairman) : Arising out of your answer, I want

to see exactly what you thought about the suggestions for

dealing with the tenancy and the furniture, .because of

course the furniture may be on hire-purchase and the

tenancy may be in the name of A with a sub-tenancy

to B and so on. I think we all feel that if such a power

could ;be given to the court it might work justice, especially

to a wife, but there are many difficulties in the way of

safeguarding the rights of third parties. I do not know if

you have anything to say about that particularly?—It is

quite clear, is it not, that the third parties would have

to be brought in somehow? The landlord would have to

be allowed his say, he would have to be served with some

sort of third party notice. Of course, even as regards

furniture it is pretty common, is it not, that the furniture

may be on loan, not on hire-purchase, but on loan from

one or other of the parents, for example?

3476. I suppose one could say that such rights as the

husband has over furniture and the tenanoy could, at any

rate as long as the wife has got the custody of the children,

be handed over to the wife? It would be an entirely

new power to deal with property in that way.—Yes, I

should have thought you might keep the proposal a bit

more general so that the court shall have power to make
orders as to the disposal of the property, and not that the

wife shall have the property automatically on a divorce.

(Chairman) : That was what I intended. I did not mean
that the division should be automatic or compulsory.

3477. (Mr. Justice Pearce): Finally, you know of the

suggestion of Mr. Registrar Wilkinson, with which all the

registrars agree. I do not know what your view is?—

I

think there is a lot to be said for the suggestion that the

wife should foe allowed to claim against the deceased

husband’s estate. It is undoubtedly a hardship that main-

tenance orders, which are habitually made only for joint

lives, should end with the husband’s death. It must be

remembered of course that there is always the power to

order a secured provision for the wife’s life. I suppose

the argument the other way is this : that we come back

to the major premise that what we are dealing with is

the divorce between two living people. Death in any
case would sever the marriage relationship and, in the

case of a wage-earner, the power to maintain ; that, I

suppose, is the sort of underlying basis of the power to

make the ordinary maintenance oi;der for joint lives only

and not for the life of the wife.

3478. But ithis .proposal, I think, is really aimed at the

sort of case where the wife was not able to get adequate

secured maintenance and the husband subsequently in-

herited a very large sum, or came by a very large sum
of money. The husband then dies and the wife is left

destitute although the husband is leaving a considerable

estate. In that sort of case, the proposal would enable

the court to allow a claim against the estate. You would

not oppose that?—I certainly would not oppose it because,

after all, the registrars have all considered it, they are an

extremely experienced body and they know exactly from

day-to-day what are the problems which arise in these

matters. If they are satisfied that this is a real problem
and a real hardship, I certainly should not oppose the

recommendation.

3479.

(Sir Russell Brain) : I would like to ask one or two

questions in addition to those Mr. Justice Pearce has

asked in regard to insanity. I think we may take it that

the reason for a period of five years’ care and treatment

was that in those days the treatment of mentally ill people

was not as advanced as it is today and often the only

criterion was really time—if the patients had not recovered

in five years they were not likely to recover. Fortunately

now with modern methods of treatment it is possible to

answer that question much more quickly. Would it be

fair to say that in your view, if the doctors exercise the

care which the court has a right to expect, they would take

into account any implications now contained in “ care and

treatment ” and therefore the requirement of a period of care

and treatment would be redundant? (Chairman) : You
mean, there should be simply the test—is this man incurably

insane?—without any specified period? (Sir Russell

Brain)

:

Yes. If medical evidence was adequate upon that

point the other factors would be redundant?—Yes, I am
inclined to accept that view but I would like, if I may, to

make one proviso. It is the fact that in the early days,

and I think I took all the cases for the first four or five

years, I was a little disquieted by the impression that there

was a feeling that it was necessary in each case to try

every sort of experiment, shock treatment and so forth,

sometimes with pain and discomfort to the patients. I

would not like to lay down or to accept any principle

which involved the suggestion that every conceivable form

of treatment had to be tried before the court could accept

the medical opinion that the case was incurable.

3480. There is one other factor. As the result of

modern treatment, as you know, many patients are dis-

charged from mental hospitals who would previously have

had to 'be kept there and, although they may be sufficiently

recovered, they may be far from well. The present law
does not cover them at all because they are not under
continuing care and treatment. If the provision of care

and treatment was abrogated they would now be included

and a petition might be brought for divorce from such a

person. Would that be an advantage in your view?—Yes,

I think it would be an advantage to get rid of anything

which is merely arbitrary or artificial. I must say that

sometimes one has been rather struck by the fact that a

patient is discharged cured one month and is back again

under a reception order the following month, and the

Board of Control file shows that things from first to las!

have been getting progressively worse and worse ;
there

has been an interruption in the period of care and treat-

ment of a month or two months but I was not always sure

that it was a very real interruption.

3481. Could I have your help on a .practical problem?
At present the patient is in a mental hospital under medical

care, and everyone knows where he or she is. Supposing

that that condition no longer had to be fulfilled. You
would have actions brought against people who were living

apart from their spouses and not in mental hospitals. How
would toe petitioner set about obtaining the necessary

medical evidence, or would there be any means to require

the respondent to he medically examined?—That is a very

real difficulty. That of course is one of the advantages

of having some arbitrary and artificial provision about
care and treatment, that you have got a definite starting

point.

3482. I do not think it would apply to many patients,

but it would certainly apply to some. Might I suggest that

if there were a short period of care and treatment, say a

year, and it had to be a continuing period but might have
occurred during the past five years, that would in effect,

I think, cover .the very large majority of such cases?—That
is really .what I am driving at in including the voluntary
patient. Is there any real reason why in the case of a
voluntary patient the same reports should not be demanded
as in the case of a patient in respect of whom a reception
order has been made? Putting it in another way, is it not
a little unreal to make out that a voluntary patient is

simply there of his or her volition and that the reason is

unconnected with the question of insanity?

3483. Of course you appreciate that there is a distinction

to which the authorities attach a good deal of importance,
in that they wish to encourage as many patients as possible

to go as voluntary patients?—I know.

3484. I think they fear that if the distinction were
blurred it would become more difficult to encourage people
to do that but, as you know, there has been an increasing
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tendency for more and more people to go as voluntary

patients in recent years.—Of course, that was the whole

object of the Act of 1932, was it not?

3485. Yes.—At present, of course, any petitioner can get

the benefit of 'the evidence from the mental hospital. It

there is no form of treatment and a stay at the mental

hospital does not come into it at all, there is going to be

that difficuly on the threshold of every case, is there not?

3486. (Chairman): Might I make a suggestion? It

would be so helpful to us if the President and Sir Russell

_ . . , -51— or.a mup nc the.ir considered

or she is giving it, but I do not think they ought to have

to state that reason in open court. The
f
dva^ag®

thev have discussed the matter, as we all know, with the

clerk and .probably the clerk has taken notes and

they ’have come to this conclusion or that conclusion

for this, that or the other reason, and a note is made of

it Then they say in court we find this, and we make the

order or dismiss the summons as 'the case may be and

when called upon to do so for the purpose of appeal they

can give the reason. I am not only putting it from the

point of view of being able to give the reason w^n ^aUed
p . .i nnraqi Kut VipcmiRP. on broad prin-

3486. (Chairman): Mignt i nmc a « point 0f view ol being ame m give me
would be so helpful to us if the President and Sir Russell P

tQ do SQ £or the appeal, but because on broad prin-

Brain could discuss this matter and .give us their considered P
nobody ought to give a decision without knowing

. .1 Iks rpmmiMirni C .Oil a trial f . . , .
•

Brain could discuss mis mauei ~—-------

views for the assistance of the Commission. Could that

be done, because the procedure by question and answer

now, before you have had time to get toge^er and thrash

out all the pros and cons, is perhaps more ^ult? What

do vou think. Lord Merriman?—Yes, I should be verymmmm
nnon to do so ior me appeal, uui ™ — *~.

ciples nobody ought to give a decision without knowing

why he is doing so.

3489. That, if I may say so, is appreciated. The ques-

tion was should the reason be stated in court?—No I do

not think it should be necessary to state it in court.

3490. (Lord Keith): Might I just follow up that last

» i » «• : 1 T tkinlr tha «.ll(TPP.Stinn WES that

if he knew the reason wny ne naa iusi, w
the reasons were stated by the magistrates m court he

really would not know the grounds or the reasons that

moved them to give the decision. I do not know whether

that affects your answer in any way?—My answer to that

is a practical one. It is the one which Sir Frederick indicated

himself. Over and over again one gets one side or^the

other saying, the Chairman said this, but look at the con-

sidered statement of the reasons, they are not the same.

Sni,^ and the promoted me bin.

?££&££*XSStaSSSoa
with a court of summary jurisdiction. __

decisiotf without reason or fortify their decision by giving ,.o, trhnl.mnn1 : I, it not possibl.

reasons, as is done in other mu*, beams,* mindrf

formulate either suggestions or ----

President consider them at his leisure and give us his

views upon them?

3487. (Sir Russell Brain): I would be very pleased to

do that.—It would be very kind if you would, because

I think it is a very difficult question, and it would need

very careful hammering out as the original clause was very

carefully hammered out between the doctors and the

Ministry and the promoters of the Bill.

nn a cuulu u*. auiiniic** i jo—

3491. (Chairman)

:

Is it not possible that the losing party

might be even more disgruntled if he heard the reasons?

... .. win. nacac rant nf ten it is apparentZ2S TTdonTta otecourts, bearing in. mind of ^ j*' even more disgruntled if h= he«d the reason*,

course diS their decision might be right and their reasons _y afteI all, in nine oases out of ten It is “Parent

all” wrong?—Do no, think I am hedging ri *ve tins straight iaway that the reason, » W belteveltoand we

*

all wrong?—Do not tninK 1 am ucuKu.6
_

±x. * -r

answer which is one I gave to the whole body of magis^

hates when l had the pleasure of addressing them on a

certain occasion My view is, and we have «a’d this often

in court, that they ought, when they refare *°. dl.P|®
s

case, to formulate, if not on paper, at any rate m tbeir own

minds what the reasons for their decision are. I mink

any person who is giving a decision ought to know why he

—Yes, alter an, in mue
straight away that the reason is We believe her and we do

not believe him ” or vice versa, and that certainly would

not add to the satisfaction of the loser if it was said m
open court.

(Chairman): 1 have no further questions but we are.ad

most grateful to you for coming and helping us ttus

morning.

(The witness withdrew.)

(Adjourned to Monday, 21 st July, 1952, at 2.0 p.m.)
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by the Law Society that there eiwuld be se

t

'

* fo/ slx,)e„ at the date of the institution of the proceed,ngs and who

born to the wife prior to the marriage who itlundt-.r tf,\ ag 1 subsistence of the marriage and that Ihecourt

has been under the care^ ^S^fJr\SeZce relating to all ofsuch children This supplementary note

.6* he gaye in writing a, a late, stage.)

. w . T rprn(n

k.u r.rrbrrle /'in what is nOW

Nevertheless, I recognise that there
j*.

J

OTce
.

suggestion that, as regards illegitimate children born

the wife before marriage, who have actually been living

in the care and control of the parties to the marriage,

their names .and particulars of their alleged statusshould

Ippear in the P&.ion_legitimated children or enuareu s pear in the petition and tnai me wuu
InM. v. M. (1946), P. 31, Denning I. (asbethenwasj ap?ear^^ ^ custody and maintenance. It will

held that the words (in what: » now' S. 26 (1) of *
{JJJ be forgotten ,

however, that, apart from the use of the

Matrimonial Causes Act, 1950) .S^ ^g^^made adoption procedure in such cases, the Guardianship of

of whose parents is the subject of.the pr g Tnfants Acts apply to such children, who are not, there

f™'foS
i0

tb.“i““ of

e
teStiiiany,

ofopirriS 'ttat' ftaSSSteg? of oumberiig divorce

co“dnotSise. But in Col,uitt n. Co gud (^8^19, ^^g, wi. ancillary is.ues about the paternity

jSSfs^ri? «%?o“«i2ss ~!0ftaprop

pressed the same opinion.
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held that a woman’s statutory right to maintenance is not

barred by her accepting a lump sum. The most that can

be done is for an order to be made that no further appli-

cation for maintenance shall be entertained without leave

of the court. That is rather a cumbersome way out,

if it is a way out. If a lump sum is to be permissible,

I do not know that there ought necessarily to be any
difficulty about it. Let it be remembered that the Section

of the Act dealing with the provision of maintenance deals

first with a secured provision and then adds that periodi-

cal sums may be ordered to be paid. Of course in ninety-

nine cases out of a hundred the only thing that matters,

and the only thing that is discussed, is the award of the

weekly sum, but I do not see why one should not put

into that Section the power to award a lump sum which

would be in satisfaction of the wife’s claim. May I just

add that on the question of maintenance, I do hope the

Commission will make some recommendation about get-

ting rid of the artificiality of maintenance orders having

to be made “ on ” decree and of all the string of difficult

and not always reconcilable decisions on that topic that

that little word has given rise to.

3475. {Chairman)

:

Arising out of your answer, I want

to see exactly what you thought about the suggestions for

dealing with the tenancy and the furniture, because of

course the furniture may be on hire-purchase and the

tenancy may be in the name of A with a sub-tenancy

to B and so on. I think we all feel that if such a power
could be given to the court it might work justice, especially

to a wife, but there are many difficulties in the way of

safeguarding the rights of third parties. I do not know if

you have anything to say about that particularly?—It is

quite clear, is it not, that the third parties would have

to be brought in somehow? The landlord would have to

be allowed his say, he would have to be served with some
sort of third party notice. Of course, even as regards

furniture it is pretty common, is it not, that the furniture

may be on loan, not on hire-purchase, but on loan from
one or other of the parents, for example?

3476. I suppose one could say that such rights as the

husband has over furniture and the tenanoy could, at any
rate as long as the wife has got the custody of the children,

be handed over to the wife? It would be an entirely

new power to deal with property in that way.—Yes, I

should have thought you might keep the proposal a bit

more general so that the court shall have power to make
orders as to the disposal of the property, and not that the

wife shall have the property automatically on a divorce.

(Chairman) : That was what I intended. I did not mean
that the division should be automatic or compulsory.

3477. {Mr. Justice Pearce): Finally, you know of the

suggestion of Mr. Registrar Wilkinson, with which all the

registrars agree. I do not know what your view is?—

I

think there is a lot to be said for the suggestion that the

wife should be allowed to claim against the deceased

husband’s estate. It is undoubtedly a hardship that main-
tenance orders, which are habitually made only for joint

lives, should end with the husband’s death. It must be
remembered of course that there is always the power to

order a secured provision for •the wife’s life. I suppose
the argument the other way is this : that we come back
to the major premise that what we are dealing with is

the divorce between two living people. Death in any
case would sever the marriage relationship and, in the

case of a wage-earner, the power to maintain ;
that, I

suppose, is -the sort of underlying basis of the power to

make the ordinary maintenance or;der for joint lives only

and not for the life of the wife.

3478. But this proposal, I think, is really aimed at the

sort of case where the wife was not able to get adequate
secured maintenance and the husband subsequently in-

herited a very large sum, or came by a very large sum
of money. The husband then dies and the wife is left

destitute although the husband is leaving a considerable
estate. In that sort of case, the proposal would enable
the court to allow a claim against the estate. You would
not oppose that?—I certainly would not oppose it because,

after all, the registrars have all considered it, they are an
extremely experienced body and they know exactly from
day-to-day what are the problems which arise in these

matters. If they are satisfied that this is a real problem
and a real hardship, I certainly should not oppose the

recommendation.

[•Continued

3479. {Sir Russell Brain)

:

I would like to ask one or two
questions in addition to those Mr. Justice Pearce has

asked in regard to insanity. I think we may take it that

the reason for a period of five years’ care and treatment

was that in those days the treatment of mentally ill people

was not as advanced as it is today and often the only

criterion was really time—if the patients had not recovered

in five years they were not likely to recover. Fortunately

now with modern methods of treatment it is possible to

answer that question much more quickly. Would it be

fair to say that in your view, if the doctors exercise the

care which the court has a right to expect, they would take

into account any implications now contained in “ care and
treatment ” and therefore the requirement of a period of care

and treatment would be redundant? {Chairman)-. You
mean, there should be simply the test—is this man incurably

insane?—without any specified period? {Sir Russell

Brain)

:

Yes. If medical evidence was adequate upon that

point the other factors would be redundant?—Yes, I am
inclined to accept that view but I would like, if I may, to

make one proviso. It is the fact that in the early days,

and I think I took all the cases for the first four or five

years, I was a little disquieted by the impression that there

was a feeling that it was necessary in each case to try

every sort of experiment, shock treatment and so forth,

sometimes with pain and discomfort to the patients. 1

would not like to lay down or to accept any principle

which involved the suggestion that every conceivable form
of treatment had to be tried before the court could accept

the medical opinion that the case was incurable.

3480. There is one other factor. As the result of

modern treatment, as you know, many patients are dis-

charged from mental hospitals who would previously have
had to be kept there and, although they may be sufficiently

recovered, they may be far from well. The present law
does not cover them at all because they are not under
continuing care and treatment. If the provision of care

and treatment was abrogated they would now be included

and a petition might be brought for divorce from such a
person. Would that be an advantage in your view?—Yes,

I think it would be an advantage to get rid of anything
which is merely arbitrary or artificial. I must say that

sometimes one has been rather struck by the fact that a
patient is discharged cured one month and is back again
under a reception order the following month, and the
Board of Control file shows that things from first to last

have been getting progressively worse and worse ; there

has been an interruption in the period of care and treat-

ment of a month or two months but I was not always sure
that it was a very real interruption.

3481. Could I have your help on a practical problem?
At present the patient is in a mental hospital under medical
care, and everyone knows where he or she is. Supposing
that that condition no longer had to be fulfilled. You
would have actions brought against people who were living

apart from their spouses and not in mental hospitals. How
would the petitioner set about obtaining the necessary

medical evidence, or would there be any means to require

the respondent to be medically examined?—That is a very

real difficulty. That of course is one of the advantages
of having some arbitrary and artificial provision about
care and treatment, that you have got a definite starting

point.

3482. I do not think it would apply to many patients,

but it would certainly apply to some. Might I suggest that

if there were a short period of care and treatment, say a
year, and it had to be a continuing period but might have
occurred during the past five years, that would in effect,

I think, cover the very large majority of such cases?—That
is really what I am driving at in including the voluntary
patient. Is there any real reason why in the case of a
voluntary patient the same reports should not be demanded
as in the case of a patient in respect of whom a reception
order has been made? Putting it in another way, is it not
a little unreal to make out that a voluntary patient is

simply there of his or her volition and that the reason is

unconnected with the question of insanity?

3483. Of course you appreciate that there is a distinction

to which the authorities attach a good deal of importance,
in that they wish to encourage as many patients as possible
to go as voluntary patients?—I know.

3484. I think they fear that if the distinction were
blurred it would become more difficult to encourage people
to do that but, as you know, there has been an increasing
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tendency for more and more people to go as voluntary
patients in recent years.—Of course, that was the whole
object of the Act of 1932, was it not?

3485. Yes.—At present, of course, any petitioner can get

the benefit of the evidence from the mental hospital. If

there is no form of treatment and a stay at the mental
hospital does not come into it at all, there is going to be
that difficuly on the threshold of every case, is there not?

3486. (Chairman)

:

Might I make a suggestion? It

would be so helpful to us if the President and Sir Russell

Brain could discuss this matter and give us their considered
views for the assistance of the Commission. Could that

be done, because the procedure by question and answer
now, before you have had time to get together and thrash
out all the pros and cons, is perhaps more difficult? What
do you think, Lord Merriman?—Yes, I should be very
grateful if I could have-.some practical suggestion in writing

and then be allowed to hammer it out with Sir Russell if

possible. [Chairman): Perhaps Sir Russell Brain could
formulate either suggestions or questions and let the
President consider them at his leisure and give us his

views upon them?

3487. (Sir Russell Brain): I would be very pleased to

do that.—It would be very kind if you would, because
I think it is a very difficult question, and it would need
very careful hammering out, as the original clause was very
carefully hammered out between the doctors and the

Ministry and the promoters of the Bill.

3488. (Sir Frederick Burrows)

:

In matrimonial cases In

the magistrates’ court, should the magistrates give their

decision without reasons or fortify their decision by giving

reasons, as is done in other courts, bearing in mind of

course that their decision might be right and their reasons

all wrong?—Do not think I am hedging if I give this

answer, which is one I gave to the whole body of magis-

trates when I had the pleasure of addressing them on a

certain occasion My view is, and we have said this often

in court, that they ought, when they retire to discuss the

case, to formulate, if not on paper, at any rate in their own
minds, what the reasons for their decision are. I think

any person who is giving a decision ought to know why he

or she is giving it, but I do not think they ought to have
to state that reason in open court. The advantage is that

they have discussed the matter, as we all know, with the

clerk, and .probably the clerk has taken notes and
they have come to this conclusion or that conclusion
for this, that or the other reason, and a note is made of
it. Then they say in court we find this, and we make the
order or dismiss the summons as 'the case may be, and
when called upon to do so for the purpose of appeal they
can give the reason. I am not only putting it from the
point of view of being able to give the reason when called

upon to do so for the appeal, but because on broad prin-

ciples nobody ought to give a decision without knowing
why he is doing so.

3489. That, if I may say so, is appreciated. The ques-
tion was should the reason be stated in court?—No, I do
not think it should be necessary to state it in court.

3490. (Lord Keith): Might I just follow up that last

question, Lord Merriman? I think the suggestion was that

the losing party would feel less dissatisfied, less disgruntled,

if he knew the reason why he had lost, and of course unless

the reasons were stated by the magistrates in court he
really would not know the grounds or the reasons that
moved them to give the decision. I do not know whether
that affects your answer in any way?—My -answer to that
is a practical one. It is the one which Sir Frederick indicated
himself. Over and over again one gets one side or the
other saying, the Chairman said this, but look at the con-
sidered statement of the reasons, they are not the same.
It may be right that 'they should state their reasons in court
but it would be a very big break with tradition in connection
with a court of summary jurisdiction.

3491. (Chairman) : Is it not possible that the losing party
might be even more disgruntled if he heard the reasons?

—Yes, after all, in nine cases out of ten it is apparent
straight away that the reason is “ We believe her and we do
not believe him ” or vice versa, and that certainly would
not add to the satisfaction of the loser if it was said in

open court.

{Chairman)

:

I have no further questions, but we are all

most grateful to you for coming and helping us this

morning.

(The witness withdrew.)

(Adjourned to Monday, 21st July, 1952, at 2.0 p.m.)

PAPER No. 45
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(Note.—In the course ofhis evidence (see questions 3440 to 3443) Lord Merriman was asked to comment upon a proposal

by the Law Society that “ there should be set out in the petition the name and date of birth or age ofany illegitimate child

born to the wife prior to the marriage who is under the age of sixteen at the date of the institution of the proceedings and who

has been under the care and control of the parties to the marriage during the subsistence of the marriage ” and that “ the court

should have power to make orders for custody and for maintenance relating to all ofsuch children ”. This supplementary note

contains the witness's comments on the proposal which he gave in writing at a later stage.)

Referring to the Law Society’s memorandum, I regret

to say that the law is in a somewhat confused state, and

that it is -uncertain whether, as stated -therein, -the power

to make custody orders is “confined to legitimate or

legitimated children or children adopted by the parties ”.

In M. v. M. (1946), P. 31, Denning J. (as he then was)

held that the words (in what is now S. 26 (1) of the

Matrimonial Causes Act, 1950) “children the marriage

of whose parents is the subject of the proceedings ’’ made
parenthood the sole test of jurisdiction.

If this is right, it would be possible to decide, on appro-

priate allegations in the pleadings, the issue of paternity,

even though the issue of legitimacy, strictly speaking,

could not arise. But in Colquitt v. Colquitt (1948), P. 19,

a Divisional Court, on an appeal under the different

wording of the Summary Jurisdiction (Married Women)
Acts, expressed the view that, as to children incapable

of legitimation at any rate, this went too far; and in

Harrison v. Harrison (1951) 2 A.E.R. 346, Barnard J. ex-

pressed the same opinion.

Nevertheless, I recognise that there is force in the

suggestion that, as regards illegitimate children born to

the wife before marriage, who have actually been living

in the care and control of the parties to the marriage,

their names and particulars of their alleged status should

appear in the petition and that the court should have
jurisdiction over their custody and maintenance. It will

not be forgotten, however, that, apart from the use of the

adoption procedure in such cases, the Guardianship of

Infants Acts apply to such children, who are not, there-

fore, left “ in the air ”. Indeed it is quite common to find

that guardianship orders have been made about them

before the divorce proceedings. On the whole, I am still

of opinion that the disadvantage of cumbering divorce

proceedings with ancillary issues about the paternity,

custody and maintenance of children who cannot possibly

be legitimated as children of the marriage, outweighs the

advantages of this proposal.

(Received 22nd July, 1952.)
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PAPER No. 46

MEMORANDUM ™
WITH THE ^ WALES

works, but they are exceptions and do not alter general

principle. At any rate, as far as consummated marriage

between Christians is concerned, there is no exception to

the law of indissolubility. In certain cases, if no otner

legal course is available to protect their just mterests. or

those of their children, Catholics may use the civil matri-

monial cSrtin order ’to obtain relief limited to the civil

effect consequent upon matrimonial proceedings. Never-

theless such Catholics are taught by the Church that no

decree of the civil law can sever the sacramental bond

of marriage. That bond lasts until the death of one of

the parties. Catholics may also usefully avail themselves

of civil proceedings for dissolution in order to regularise

their civil status in a case where a m^imomal union

which they have entered has been found to be invalid and

null according to the law of the Church.

P
t”

ln

c"fho“c

e

u»ion, as to full, title

‘-“ft
Scotland in the sphere of its activities and there is in

existence a special Scottish Committee : tot ownag to tee

differences in the English and Scottish law it was con

sidered wiser to confine the scope of this me™ra^™
to England and Wales. A separate memorandum, spon-

sored by the Scottish Catholic Bishops, will also be sub

m
For' the information of the Commission the CafeoUc

Union is perhaps the oldest English Catholic Society, it

was founded in 1872. It may claim to be a representa-

tive and broad-based body not only ^fJXfit hS
actual list of members but also to the fact mat it has

fifteen Associated Catholic Societies, several of whom have

been consulted in the preparation of this memorandum. In

general h may be said that the Catholic Union covers fields

which lie outside the scope of specialised Societiesand

perhaps its chief activity lies in makmg representations

to government departments, local authorities, and other

pubfic bodies where it appears that Catholic interests are

specially affected.

1. Introduction ..... ...

In submitting this memorandum we think it wise to

state first of all our motive in offering evidence, since

it may be considered an anomaly that Catholics, who do

not acceDt the State’s view of divorce, should wish to

be heard on the matters with which the Royal Commission

is concerned. , ..

It is the firm belief of Catholics that according to the

law of God Himself there is no power on earth, “dates-

tiral or civil which can dissolve the bond ol a vana

sad consummated marriage between two baptised^"sonx

We also believe that such a marriage, even between un

baptised or non-Christian persons, is essenUally wdissoluble

according to the natural law: for it is of the very nature

of marrfage that it exists primarily for the procreation,

education ^nd welfare of offspring To the mdissolubdity

of this second class of marriage there are, indeed, excep-

tions which are dealt with in Scripture and our theological

mmmmM
to the exclusion of all others.”-®* ». Hyde t-*-

andD.
17001

111 dlbutuiitfi ew

It is, we consider, important to say this at the beginning

lest anything we say in what follows should be taken to

SjfrSf slender* of a position which in fact we do

and must, take up as a matter of conscience. In spite of

the possibility that some may think that any views we

express on the matter before the Royal Commission are

shaped and coloured by our religious beliefs, and hy our

assumption that divorce, even m a restricted form, is an

evil Sg? because forbidden by Christ, nevertheless we

feel that we can usefully assist the Royal Commission.for

we come forward not only as Catholics but also as loyal

subjects anxious for the welfare of our
nf°^y’

f
_
r^

assume that even those of our feUow-countrymen (pri:»b-

ably the majority) who believe that divorce is justified m
certain circumstances will yet agree that the ideal ol

marriage is inconsistent with divorce ;
that the need for

divorce arises from the failure of people to mamtain that

ideal ' and that, .although at times there seems to be no

remedy but divorce, it is still something to deplore, and

that it '
would be better if divorce could be only an excep-

tional thing. Similarly, in their desire to bring relief toa«t sj=yrsn*s ss

Sy
P
SvtaTwS‘2li°s?, a2SwtotTtomed™te purpose.

Now it would 'bo absurd for us to deay ttatm certain

nf conscience—bring to some persons the only relief tney

tSo What we do assert is, that as far as soc.ety rs
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concerned, such extension, while favouring a few, will not

accomplish the greater good of 'the whole but will only

intensify an evil which threatens and may well wreck our

civilisation. In other words, we believe, not simply on

religious grounds, but also on social and .patriotic grounds,

that the extension of facilities for divorce will make our

society not better but worse. It is mainly in that light

that we proffer our evidence and not in order to be

obstructive or to proclaim what is already well-known,

namely, that the Catholic Church condemns divorce.

We feel, moreover, that the Commission, conscious of

the gravity Of this question, will take into consideration

the fact that the Catholic Church has ever been concerned,

for close on twenty centuries, with marriage and matri-

monial problems. It has a tremendously wide experience

of human nature, arising from its dealings with hundreds

of millions of persons of every nation, age and class ; and

this experience cannot lightly be dismissed. The prin-

ciples of divine law do not change, but its conclusions

have to be applied to individuals. There has undoubtedly

been development in purely ecclesiastical laws and in the

Church’s matrimonial procedure in its courts. We have

therefore thought well to add to our memorandum an
Appendix in which is set forth the doctrine and practice of

the Church concerning marriage, divorce and nullity.

(Note: this Appendix is not reproduced.)

The family is the basis of society, and the only true

basis of the family is marriage in the sense in which we
Catholics use the word, that is to say, a union intended

to be life-long and not temporary. Marriage is not merely

an association of man and woman, but to be complete it

is a society of parents and children, which, to fulfil its

purpose, should be of an enduring nature. To weaken the

bond of the family would inflict grievous harm on the

whole nation.

Where family life is based on the principles of unselfish-

ness, mutual love, fidelity and forbearance, and also

obedience and virtue, the State will flourish. The spirit of

unrest, the lack of heart for hard work, the prevalent

dishonesty and the growth of mutual suspicion among the

different sections of the nation are reflections of the many
homes in which there is little idea of unity, discipline and

duty, stability and permanence, and in which the above-

named evils show themselves to a greater or less degree.

Apart from the wrong he inflicts on the State a person

contemplating divorce should consider that such action may
bring terrible evil to his own circle ;

individual

unhappiness
;
the misery of a broken home ;

the bewilder-

ment of children deprived of their proper and stable

background and so producing a condition of things which

may, in our view, conduce to juvenile delinquency.

In the face of these considerations we do not feel

justified in holding aloof from the present inquiry, even

though we know that our main contention that divorce

is evil in itself is not accepted by the majority of our

fellow citizens. Indeed we feel impelled, and even bound,

to advocate the retention of certain laws, and the amend-
ment of others, as the only practicable means, in the state

of contemporary thought, on limiting the injury to society

which is wrought by divorce.

2.

Propositions sought to be established

A. That there should be no extension of the legal

grounds for divorce ; that in particular mutual consent

of the parties should never become a ground for divorce ;

that efflux of time, coupled with separation, should never

be a ground for divorce.

B. That, procedurally, the obtaining of a decree of

dissolution of marriage should be made less speedy and

easy, especially where there are children of the marriage,

in order to allow time for reconciliatory influence to come
into operation ; that where there are children of the

marriage which is sought to be dissolved the court should

have power to direct that the children should be separately

represented.

C. That some machinery for reconciliation should be

devised analogous to that existing in courts of summary
jurisdiction, and that the decree of dissolution should not

be pronounced until the court has satisfied itself that all

reasonable steps have been taken to effect a reconciliation

between the parties.

D That more encouragement, and financial aid from

public funds, should be given to marriage advisory

councils and other bodies with similar aims.

E. That the Commission should have special regard to

the miseries caused to children by “ broken homes ” and

to the connection between abnormal homes and juvenile

delinquency; that these factors .should (be taken into

particular account when considering proposals for the

extension of grounds for divorce.

F. That the remedy of judicial separation should be

preserved, with certain amendments.

G. That machinery should be devised to ensure that

a wife, whether she be petitioner or respondent, should

be informed that, under existing law, she can never, when

divorced, be her husband’s widow in law, and that apart

from rights to maintenance she loses her welfare benefits

as a wife as soon as her marriage is dissolved and also

any pension rights to which otherwise she might become

entitled in widowhood.

H. That hasty and ill-considered marriages especially

among young persons are a potent cause of divorce
;

that

the Commission should consider whether to impose a legal

check on such marriages either by extending the period

between the first application to a minister of religion or

a registrar and the earliest date upon which the marriage

ceremony can legally take place, or by some other means

;

that the present system whereby marriage by licence can

take place at short notice should be reviewed so as to

secure that such licences are granted only when the cir-

cumstances so justify.

I. That the period of three years after marriage, during

which proceedings for dissolution may not normally be

brought under existing law, should be extended.

3. Arguments in support of proposition A
Even those who regard divorce as a necessary evil

would agree that the evil should be limited as much
as possible. Divorce is now obtainable by the injured

party for all the main matrimonial wrongs, adultery, deser-

tion, cruelty, etc., and any extension of the grounds for

divorce would inevitably lead, step by step, to divorce

by mutual consent. Any such extension would increase

the number of divorces, and if a right to divorce by mutual

consent were ever conceded the number of divorces would

increase enormously. Such increase, though doubtless re-

flecting the wishes of the parties concerned, cannot be on

that ground defended for the evil of divorce is contagious.

The more the number of divorces increases, the more
divorce comes to be regarded as a normal feature of our

society, and the more will young people, even at the time

of their marriage, assume, consciously or unconsciously,

that if the marriage does not appear at any time to be a

happy one it can be readily dissolved. Thus when friction

between the parties first begins—and some friction is in-

evitable in every marriage—the necessary effort to com-
pose differences is not forthcoming and matters proceed

from bad to worse. It is otherwise with those whose
religion teaches them the indissolubility of marriage : since

the marriage cannot be dissolved they are usually resolute

that it must be made to work. But such a belief cannot

readily be implanted. What can be implanted, both by

the tenor of the laws and the procedure to be adopted,

is the sense that divorce is abnormal, anti-social, and a

matter greatly to be deplored.

4. Arguments in support of proposition B
This proposition largely speaks for itself. We recognise

that once a petition for divorce has been filed matters

may have gone too far for reconciliation but even so we
believe that some marriages might be saved if a longer

period were to elapse between the filing of the petition

and the granting of the decree absolute. We believe that

the recent shortening of this period was a grave mistake

and that the position before that change should be restored.

We also believe that cases must often arise where, in

the interests of the children, it is most important that the

court should have full knowledge of the reactions, sym-
pathies, and wishes of the children, especially when the

question of their custody comes to be decided ; and we
think that the true position as to this might be more
fully and frankly presented to the court if the children were
separately represented.
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Such separate representation might also assist the court

in issuing the directions as to the financial provision to

be made for the children.

5. Arguments in support of proposition C
This proposition is closely linked with proposition B

in as much as the time gained, if proposition B is conceded,

could be more profitably employed if proposition C were

also conceded.

6. Arguments in support of proposition D
The work done by the marriage advisory councils is of

growing importance and their efforts to reconcile couples

who are considering divorce have met with a large measure

of success. We are particularly concerned with the

Catholic Marriage Advisory Council. This body receives

financial aid from both the Home Office and the London

County Council and gratefully recognises the encourage-

ment and co-operation it has received from both. It has

operated up to date mostly in London but activities have

now begun in Bristol, Liverpool, Birmingham and Leicester.

Further activities in other parts of the country could be

undertaken if further financial aid were forthcoming.

We ask permission of the Commission to introduce a

representative of the Catholic Marriage Advisory Council

to give oral evidence as to its activities and the success

achieved.

7. Arguments in support of proposition E

When there are children of a marriage which is dis-

solved, it is inevitable that the children will suffer in many

different ways. Both a father and mother are necessary

for a full and happy family life, and the background of

stability so necessary for the child’s physical and mental

health. After the divorce the child in most cases will

be living only with one parent and will only occasionally

see the other, and it may be that that other parent is

the one for whom he feels the most affection. This un-

natural severance may have a most unfortunate effect upon

the child’s mind. Moreover the child may perhaps un-

consciously grow up with the feeling that, since his own

parents are separated, marriage is an unstable institution

and when he comes himself to be married this sense will

colour his own outlook and, perhaps, affect his conduct

in matrimony.

Again, if either of the parents re-marries, the child may

be exposed to a strange and possibly hostile influence.

The “ step ” relationship is not an easy one, even when

divorce does not enter into the matter, and when there

has been a divorce the difficulty is enhanced. The child

may well resent the presence and authority of a step-

mother or step-father all the more because he knows that

he does possess a real father and a real mother. Further,

if the step-parents have been cited in the proceedings the

step-children will be constant reminders to them of the

family which they have disrupted.

8.

Arguments in support of proposition F

We do not know whether it will be suggested to the

Commission toy any person or body that the system of

judicial separation should be abolished and replaced by

divorce granted on much extended .grounds, but we submit

that the remedy of judicial separation is a valuable one

and should be preserved ;
we consider, however, that the

jurisdiction of the court as to alimony and maintenance,

the application of settled property, and other ancillary

relief, should be the same in cases of judicial separation

as in other matrimonial causes. Judicial separation is

particularly appropriate for persons who believe in the

indissolubility of marriage and feel that they would give

pain and scandal to their relatives and friends if they

became involved in divorce proceedings. We consider it

wrong that such persons should suffer financially because

of this natural reluctance to give such pain and scandal.

9.

Arguments in support of proposition G
Tt mav often toe the case that a wife is in real doubt

as to whether or not she desires a divorce and is hesitating

whether to continue proceedings herself or, if she is the

respondent, whether to defend the suit. In sa cases

the clear knowledge that, under existing law, she will,

when divorced, lose the (benefits referred to m the

proposition may well make her decide against divorce.

17001

10. Arguments in support of proposition H
We believe that a potent cause of divorce is that too

many marriages are entered into hastily and without

adequate knowledge or preparation. The need to

stress that marriage is a solemn and life-long contract

entered into toy two people who thereby accept the duties

and responsibilities of that state cannot toe over-

emphasised. Many younig couples who come to the

magistrates’ courts are completely unaware of then

obligations in the married state. These obligations should

be explained in detail to those about to be married. In

Manchester and Liverpool successful experimental classes

in marriage training have been held where young engaged

couples have had the opportunity of discussing with experts

in many fields the things that go to the building-up of a

happy married life. But the training requires time and

if young persons can be married within three weeks or

the application referred to above, time is not available

before marriage. We submit for the consideration of the

Commission that in the case of couples either of whom

is under twenty-five a minimum period of six weeks should

elapse between such application and marriage, whether the

marriage is in a church or before a registrar. We submit

that the whole system of marriage licences should toe

reviewed. Doubtless it is only a small minority of

marriages which take place in accordance with these

licences tout they are undoubtedly an incentive to hasty

marriages. A licence can toe obtained almost immediately

from a surrogate of the Church of England whether or

not the applicant is a member of that Church. No reasons

need toe adduced for the application ;
the only condition

is the payment of £2. or £20 according to the domicil of

the applicant. The same procedure is followed at a

register office except that in this case the marriage cannot

take place until one clear day has elapsed since the day

of application. In both cases banns are of course dis-

pensed with and the parents and friends of the parties

have no means of knowing that a marriage is even

contemplated so that there is no opportunity for advice

or warning to toe given. We recognise, of course, that

good reasons may sometimes exist for a hasty marriage

but we submit that these reasons should toe given and

proved and that the ordinary safeguards should not be

dispensed with merely on payment of a sum of money.

As to ill-considered marriages the State, we recognise,

cannot legislate without undue interference with the rights

and liberty of the individual ;
tout there is one category

of ill-considered marriage as to which the State might

well take action. Too often the young wife knows nothing

of the domestic crafts ;
she has not been taught to cook,

sew or clean. The result is that, not through lack of

adequate means, tout -through her own wastefulness and

incompetence, the house becomes slatternly and miserably

uncomfortable. This the husband increasingly resents

and the seeds of quarrels and disruption are duly sown.

We would urge on the Commission the importance of

giving preparation for family life a more prominent place

in the national system of education. This was the con-

clusion reached by the Royal Commission on Population

(see para. 594). We emphatically think that girls tn their

last year or two at school should receive more instruction

in the domestic crafts in preference to other subjects less

likely to be of value to them in married life.

We ask permission to present oral evidence as to

certain of the -matters dealt with in this paragraph.

11. Arguments in support of proposition I

We think that the extension of the above period would

tend

—

(1) to discourage unions which are, in law, marriages

but which lack the element of permanence because the

parties thereto have no firm intention that the marriage

should be permanent;

(2) -to stimulate the natural inclination of married

persons to make the necessary effort to overcome the

disruptive tendency of such -frictions as may arise in

early married life.

(Dated January, 1952.)
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21 July, 1952] The Rev. Dr. J. J. Crowley, Ph.D., Mr. Richard O’Sullivan, Q.C.,

. Kbmball, J.P. and the Rev. R. C. Gorman, S.J

EXAMINATION OF WITNESSES

(THE REV. DR. J. J. CROWLEY, Ph.D., MR. RICHARD O'SULLIVAN, Q.C., MRS. KEMBALL,J.P.and

THE REV. R. C. GORMAN, S.J., representing the Catholic Union ofGreat Britain; calledand examined.

LT.-COL. THE HON. HENRY HOPE, K.C.S.G., Secretary to the Catholic Union of Great Britain, was in attendance.)

3492. (Chairman)-. We have here from the Catholic

Union of Great Britain the Rev. Dr. Crowley. What
office does he hold?-

—

(Lt.-Col. Hope) : He is a Doctor

of Philosophy and is a theological witness. He is parish

priest in Streatham.

3493. We have also Mr. Richard O’Sullivan, Q.C., Mrs.

{Cembali, who is a Justice of the Peace and comes from

Manchester, and the Rev. R. C. Gorman, S.J., who is

Chairman of the Catholic Marriage Advisory Council.

The memorandum of the Catholic Union is admirably

clear, and I want to ask first whether any of you wish to

say anything by way of addition to it before we ask you

any questions.—No, my Lord.

3494. I think you were not very anxious to give oral

evidence but you have kindly come along to answer any

questions that we may wish to put to you. From your

preliminary note, I see that your memorandum is con-

fined to England and Wales, and that a separate

memorandum sponsored by the Scottish Catholic Bishops

will be submitted. Then by way of introduction you say

that you think it wise to state first of all your motive in

offering evidence, since it may be considered, to quote your

memorandum :

—

“ ... an anomaly thait Catholics, who do not accept

the State’s view of divorce, should wish to be heard on

the matters with which the Royal Commission is con-

cerned.”

Then you point out that:

—

“ It is the firm belief of Catholics that according to

the law of God Himself there is no power on earth,

ecclesiastical or civil, which can dissolve the bond of a

valid and consummated marriage between two baptised

persons.”

Then you go on to say that you come forward not only

as Catholics but as loyal subjects anxious for the welfare of

your country feeling that you will usefully assist the Com-
mission. You say, after expressing your views about

divorce :
—

“ In the face of these considerations we do not feel

justified in holding aloof from the present inquiry, even

though we know that our main contention, that divorce

is evil in itself is not accepted by the majority of our

fellow citizens.”

As I understand it, your view is that, notwithstanding these

beliefs which you firmly hold, you can assist the Com-
mission by expressing certain views on the footing that in

this country there are laws regulating divorce?

—

(Dr. Crow-
ley) : Yes, my Lord, I think we might say that that is our

contention.

3495. And, of course, as we know, Catholics, realising

that this law has to be administered, give assistance in

administering it in various capacities such as on the bench,

,at the Bar and as solicitors. You then say:

—

“ Indeed we feel impelled, and even bound, to advo-
cate the retention of certain laws, and the amendment of

others, as the only practicable means, in the state of

contemporary thought, of limiting the injury to society

which is wrought by divorce.”

Then you set out your propositions, the first of which

is:

—

{A) “ That there should be no extension of the legal

grounds for divorce
;
that in particular mutual consent

of the parties should never become a ground for

divorce ; that efflux of time, coupled with separation,

should never be a ground for divorce.”

Then proposition B reads as follows:

—

“ That, procedurally, the obtaining of a decree of dis-

solution of marriage should be made less speedy and
easy, especially where there are children of the mar-
riage, in order to allow time’ for reconciliatory influence

to come into operation
;
that where there are children of

the marriage which is sought to be dissolved the court

should have power to direct that the children should

be separately represented.”

Now on that you say :
—

“ We recognise that once a petition for divorce has

been filed matters may have gone too far for recon-

ciliation but even so we believe that some marriages

might be saved if a longer period were to elapse between

the filing of the petition and the granting of the decree

absolute.”

Do you think that mere delay without some provision for

reconciliation in the meantime will do good?—Not merely

delay by itself, although it might to a certain extent enable

friends and others to influence the parties to become recon-

ciled and thus prevent the break-up of the marriage. I

, think that you will find that proposition B must be read

with proposition C in which we suggest that perhaps

some machinery could be excogitated which might bring

about reconciliation before the proceedings have gone too

far. We do know that in courts of summary jurisdiction

officers such as the probation officers are able to inter-

vene very often with great success. In many cases,

especially with younger people, a marriage is endangered

because certain points perhaps have not been put to the

parties clearly, or the full consequence of their actions has

not been appreciated. Again i't may be that they are find-

ing certain difficulties in the first years of their married

life which they may not find to be so forceful later on.

Therefore the Catholic Union is suggesting that some

machinery might be excogitated with the object of bring-

ing about a reconciliation. It is quite clear, I think, that

when solicitors have been instructed and proceedings have

been commenced, a rift between the parties has become

visible to all and it is perhaps a rift which is far too deep

to be cured very easily. One would therefore think that

some procedure such as is used frequently in courts of

summary jurisdiction might be made applicable to divorce

proceedings. I think that is the suggestion which the

Catholic Union wishes to put before the Commission for

consideration.

3496. Would it be your view that there should be some

compulsory reconciliation attempts before any divorce

petition was filed?—It is difficult to see how a compulsory

use of such machinery could be made effective. I am
not myself a civil lawyer, therefore I cannot say, but I

think that if solicitors themselves were aware of the exist-

ence of such machinery, and were aware that it was

the wish of the court that such machinery should be used

as far as possible, we might have there the means for this

machinery to be put into operation without its use being

compulsory. If your Lordship means that unless the

petitioners did use the machinery their case could not be

‘heard, then, of course, we did not mean that.

3497. Then you go on to say under “ Arguments in

support of proposition B ”
:
—

“ We believe that the recent shortening of this period

was a grave mistake and that the position before that

change should be restored.”

Were you thinking there of the shortening of the period

between the decree nisi and decree absolute?—Yes.

3498. What good results do you think would follow

from the extension of the period?—It is not impossible

surely to envisage that reconciliation might come about in

that period although it would obviously be very much
more difficult to bring about ; that is why we would like

to see any attempt at reconciliation made as early as is

consonant with the case.

3499. You think that if the period were to be extended

to what it was until recently there would be more chance

of reconciliation even at that stage?—Yes, I think so.

(Mr. O'Sullivan) : I think it is the experience of practising

lawyers that after a decree has been made absolute, in a

certain number of cases there is re-marriage between the

original spouses. It is also the experience of practising

lawyers that sometimes there is a reconciliation between

decree nisi and absolute and that the decree nisi is not

then made absolute. So we thought that if that intervening

period were lengthened from six weeks to six months
the parties would still remain married during that longer
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interval and it would be easier for reconciliation to take

place in such circumstances than if the decree had been

made absolute at an earlier date,

3500. Then in the same paragraph you say:—
“ We also ‘believe that cases must often arise where,

in the interests of' the children, it is most important

that the court should have full knowledge of the re-

actions, sympathies, and wishes of the children,

especially when the question of their custody comes

to ‘be decided ;
and we think that the true position as

to this might be more fully and frankly presented to

the court if the children were separately represented.

Are you making the suggestion that in every case where

there is a divorce petition, whether it is defended or un-

defended, and there are children of the marriage, the

children should at once be separately represented?—We
would allow a discretion to the courtVOU1U allow a uisoitLiuu iv -

3501. You think that the judge should have a discretion

to say that in these cases someone, it might be the Omciai

Solicitor, or it might toe someone else, is to represent the

child?—Yesiuav— res.

3502. Perhaps I should say this as regards proposition

H, which deals with hasty and ill-considered marriages.

The Commission feels that notwithstanding its title, the

Royal Commission on Marriage and Divorce,
,

whl
™;

I

think has misled many people, that subject Joes not

come within its terms of reference. But it has your

views set out here and it takes note of them. Coming to

proposition I, the suggestion is:
.

“ That the period of three years after marriage, during

which proceedings for dissolution may not normally

be brought under existing law, should be extended.

Would you commit yourselves to any particular period

of extension?—(Dr. Crowley): We have made the pro-

position that we think that three years is perhaps a very

short period indeed. We have come to that conclusion

because at the present time m England thereisagood

deal of difficulty with regard to the early married life of

voung people. We know that there is the very great

difficulty over housing and there are
,
ot
Jf

difficulties which do not give young people

time perhaps the stability which might be wished for.

It is clear therefore to us that a greater sham is placed

upon the friendship of the two spouses during ihese early

vears of married life. It is possible that, were the period

to be extended, it might toe easier for those two! o con-

quer their initial difficulties, .perhaps by getting some more

suitable dwelling, perhaps toy the man finding :

stable employment. In many cases we find1 that MtocmaJ

service very shortly precedes marriage, and the young

™n Sing the Army ha, not tod time to setae tom
and get stable employment. Therefore we do feel tha

those first two, three or four years are very critical years

indeed, and that it would be dangjoustherefore to judge

the whole of the future married life from the
.

rather

difficult experiences that young people may go Jimugh

during that period. I would not care to say that the

Catholic Union would wish to state formally that there

should be a ban on proceedings for divorce for any p r-

period of yearn after marriage, but it suggest, that

three ylars seems to be too short, and tha perhaps five

years might he more acceptable. I do not wish to say

that we ire tying ourselves to three or five or any given

number of years. , ,

3503 You do not want the period to be reduced and

SoSS £*'Ssaftott*Itold-Ld fXtoulate

may arise in early married fife ThM

is in vour view an instinct to be encouraged?—I think

there iS Lord, some of us were thinking that a possible

desire for children might bring the parfi“

and that during the first year or two ot mamea me

ftore is at foe Iresent time a certain reluctance to under-

more chance of both husband and wife being willing to

overcome difficulties which they would not be so willing to

overcome if there were not children.

17001

3504. Is it or is it not your view that nowadays young

people are apt to enter upon marriage more hastily and

with less consideration?—I think so. To what extent I

could not say. I think that it is also true that there is

perhaps a growing reluctance to undertake the responsi-

bilities of parenthood immediately after married life

.begins, and that is due not merely to the psychological

approach to marriage but also to the economic situation in

which most young people find themselves at the present

time.

—

(Mrs. Kemball): May I add a word about that? I

do feel that even where a marriage takes place under

the very best conditions and couples have a home of their

own to start with, there is a period of adjustment, and

that period does go on for a considerable time. Today

there are a large number of very young married people

who have not got a home of their own where they can

carry out that re-adjustment. To re-adjust one’s life, in

the presence of “ in laws ” and inumerable relations and in

very limited physical space is an exceedingly difficult thing.

We do hope that there will be a progressive chance of

young couples in a year or two getting a home of their

own where they can go through that period of adjustment

•under conditions which are at present denied to them.

.Further, there is also of course the very high cost of pro-

ducing a home, and therefore there is an inclination in

the first years of married life for the young wife to con-

tinue to work outside the home
;
that is a disintegrating

influence which does not allow a normal re-adjustment to

take place readily. That is another reason why we really

must plead for a longer period for this re-adjustment.

3505. I suppose you think that the longer the period

the more likely it is that these desirable things will come

to pass?—Yes.

(Chairman): These are all the questions I personally

want to ask, tout perhaps I should add this upon the

matter which I have indicated may toe outside our terms

of reference. As I have said before, it may be that the

Commission will form some views upon the important

subject of pre-marital training and may possibly indulge

in obiter dicta, I do not know.

3506. (Lord Keith) : Have you any experience that will

enable you to say whether friction in marriage does not

arise more frequently later than earlier in married Me?—
My own experience in the domestic courts m which 1

sit does lead me to think that friction occurs in the early

days of married life, particularly when the couples have

not got a normal home and when there is interference by

one or other of the “ in laws ”.

3507. Of course that is a difficulty which reaLly arises

largely out of the housing situation?—Yes, Ql-'he definitely

that has a great bearing on it. (Dr. Crowley)

.

One s own

personal experience is, of course, necessarily very limited,

but I have had quite a number of difficulties brought to

me with regard to my own people, :and 1.agreeithat£«riupft

friction is not necessarily confined only to the hrst years

nf married life ;
indeed friction at that .period at the

esent Se ma be very great because of the peculiar

?Sation £ which we live. Friction is obviously possible

later on £ married life for a great number of reasons

and it would toe stupid to deny the existence of such

friction Tut I do find .that, as married people become

older akd in most cases assume greater «sPOM*jW^
tVw»v become more open to the arguments of logic,

come that ditne xy
difficulties outside married life

to obtain the, vriU therefore fie
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able to overcome their difficulties. I think Oat point is

a very important one, and I would like to say that

that is my experience.

3508. Does the Catholic Marriage Advisory Council

cover marriages between Catholics exclusively?—(Rev. A.

Gorman)

:

It would cover Catholic marriages and also

marriages between a Catholic and a non-Catholic .partner.

3509 But not marriages between parties neither of

whom is a Catholic?—If the parties pressed, but naturally

the National Marriage Guidance Council would cover that

ground. There are a number of people who are not even

Christians, overseas students for example, and -who insist

on coming to the Catholic Marriage Advisory Council for

one reason or other ; I have had Indo-Chinese Buddhists

and others.

3510 Under proposition E in your memorandum you

point to the suffering caused to children by broken homes.

I suppose you recognise that broken homes are not con-

fined to homes where there has been a divorce? (Dr.

Crowley)

:

I think so, yes.

3511. And perhaps there are as many broken homes

where there is no divorce as broken homes caused by

divorce?

—

(Mr. O'Sullivan): In my experience, death

breaks the home, or divorce or separation, and sometimes

much more subtle things. I have had cases in court

concerning boys recommended for Borstal, m which the

home appeared' to be a perfectly good home rer^mber

one case I was very puzzled about when I was sitting at

the London Sessions ;
there was a report of a good home

the father and mother living together with four children

and then one boy went criminal. Eventually I discovered

behind the appearance a broken home. The father was

a railway worker on the night shift so that he was not in

the home effectively as a father. There was another case,

if I may add it to show the subtlety of the broken home,

a case from Bermondsey at the London Sessions. There

was a Catholic home, five children, one an invalid, and

the parents there, and one of the children went criminal.

I was much puzzled, and it was only at the very last stage

when the police officer, or probation officer, who had made

enquiries was leaving the box that he said I told you

that the father and mother were living together, Sir, and

I feel I ought to explain that he left the home for some

time and she took him back, but she took him back as a

lodger ”. The sensitivity of the child, I imagine, responded

to a situation in which psychologically there remained a

broken home.

and the child is made an instrument of revenge. Although

if that home were kept together the child might suffer,

in many cases it would not suffer, we think, so greatly

as when the parties have separated and one spouse for

revenge uses the child against the other. In my own ex-

perience I have a very painful case at present to which 1

can find no solution. The parties have separated and

they have sought divorce. The fault is entirely on the

side of the husband. Neither of them is a Catholic as it

happens, but the case was brought to my knowledge be-

cause the child was at a Catholic school and the mother

came to see me. There I saw one of the most patent

examples I have seen in my experience of a child being

used as an instrument of revenge. The father has the

child once a fortnight ;
unfortunately, he does what he

can to send the child back to the mother spoiled in every

way, he is much richer than the mother ; then the mother

in her turn, very wrongly indeed, does what she can to

poison the child’s mind against the father. Now we wish

to avoid in every .possible way that conflict of loyalties

which is in the child’s mind when it finds that there is a

very basic disunion between the two persons whom it

should love most and admire most. A child in its early

years has not the logic and experience which would enable

it to overcome that difficulty. It is bom into a world of

seeming confusion, and it grows up in very many cases

without that integrity of personality which is so neces-

3512. This is really a much wider problem than the

problem of the broken home brought about by divorce?

—Yes.

3513. And, of course, where you have judicial separation

you have got exactly the same problems arising?—I think

so, so far as juvenile delinquency is concerned. (Dr.

Crowley)

:

May I point out that there is a difference be-

tween judicial separation and divorce which makes us

recognise very reluctantly on certain occasions such sep-

aration, and that is that the parties are regarded as

still married although separated, and every attempt is

made whenever possible to bring an end to the separation.

There is a finality about divorce which is not found in

judicial separation.

3514. (Chairman): The home may be only temporarily

broken in the one case and not in the other?—I have had

cases in which we have managed to end separation.

3515. (Mr. Flecker)

:

In your arguments in support of

proposition E, you talk about the home and the necessity

for full and happy family life. Would you say that, by

and large, an unhappy home is better for a child than

no home at all, than, shall we say, an institution or some-

thing of that sort? That is a point on which we have

had rather conflicting evidence.—That question would need

rather lengthy discussion because it has very many aspects.

To say that a bad home is better than no home would,

J think, depend upon the degree of badness m the home.

lOne of the reasons we are reluctant to give up the home

is because we feel that the home is an Integra ing influence

upon the growing child, and we do very reluctantly for

the sake of the child, allow homes to break. We know

only too well what happens when a father and mother

have separated because of some offence committed by

one or other spouse. There is very frequently indeed a

playing off of the child by one party against the other,

sary to the man and woman of the present time. More-

over, in very many cases where a home is broken by

divorce, it would be found that perhaps neither the father

nor mother was really capable of having the custody of

the child. There would, therefore, be placed upon the

already overburdened national assistance a further num-

ber of children to be catered for ; I think that is a very

serious question indeed, because at the present time there

are well over 50,000, I think the last figure I can quote

is 55,000, children in this country who are being cared for

in institutions of various types. As a result of the Curtis

Report, the Home Office very wisely wishes to break down

'the institution and to get children together in snnaller

‘buildings where they can have the real influence of home

life We know only too well how unsuccessful the Home
Office has been, not through want of desire for such an

improvement, or through want of trying, but due to the

economic situation in which we are now placed It one

Gives a further number of children over to institutional

care we are nullifying the effect of the Curtis Report. I

am afraid I have not answered directly the question which

was asked me, because I do not think I can with a yes

or no, the question is too complex, but I would say that

we wish to avoid under all possible circumstances the break-

ing up of the home by the voluntary action of divorce.

When a home is broken up by illness or death, these are

natural events over which we have no control, but when

a home is broken up by such a thing as divorce that is

an event over which we have control Therefore we really

wish to try and lessen the number of broken homes, not

to abolish them, because unfortunately we cannot do that.

(Mrs Kem ball) : I think the question was directed towards

whether it is better to leave the child in a bad

home. I think it has been the experience of

'all of us who have been engaged on work

'in connection with children under care that children

•from what we should regard as a bad home have an

attachment to that home which certainly does cause us

a certain amount of wonderment. If you remove a child

from even a bad home it takes a very long period indeed

for that child to become re-adjusted ; that is now the ex-

perience of the child psychologists who would have been

all for moving the child ten or fifteen years ago but

who are now very anxious to maintain the mental stability

of the child by keeping it with the parents. This point

has been brought out in the Maternal Care and Mental

Health report of the World Health Organisation by Dr.

E. J. M. Bowlby, namely, how .the child living m a bad

home is incomparably better from the point of view of

stability and affection than it is in a substitute home how-

ever good that is

3516. (Sir Frederick Burrows)

:

In the Introduction to

your memorandum you state that :
.

«
. . such extension, while favouring a few, will not

accomplish the greater good of the whole but will only

intensify an evil which threatens and may well wreck

our civilisation.”
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You say you believe, on social and patriotic grounds,

that the extension of facilities for divorce will make our

society not better but worse. What evidence have you that

the extension of divorce facilities during these^ last fifteen

years has made society worse?—(Dr. Crowley): We have

seen during these last two generations a very steep curve

indeed in the number of divorces. If we come to the

state where our civilisation is not based upon lamny

life, I suppose no harm will be done, but at present

each divorce is in some way a threat to family life and

the stability of family life. One knows at the present

time that what has been well called divorce-mindedness

is on the increase. The more divorce-mindedness increases

the more the family is threatened, and I think that what

we have in mind is that the civilisation which we have

in this country and which has been based for very many

generations upon family life is seriously threatened by the

increased number of divorces and the fact that divorce-

mindedness seems to be increasing.

3517. By proposition H you are advocating that marri-

age by licence should not usually take place at such

short notice as at present. That seems rather a reflection

against the .action of the Church of England in Rowing

these special licences to be obtained so readily. Why do

you think that it would prevent this wreck of civilisa-

tion if the period were lengthened?—(Mr. O Sullivan)

.

We
do not say that it is the only thing that would operate

to prevent the wreck of civilisation, but it is my experience,

and that of many of my colleagues at the Bar, that it is

too easy nowadays to enter into marriage Some ot my

colleagues, and I agree with them, are of the opinion that

it would be better that there should be a longer period

than the present three weeks, so as to give more oppor-

tunity to think about the duties and the responsibilities

of the new life. With regard to the practice of the Church

of England, I think that it has been the practice from

long ago that one can have an ordinary licence on three

weeks’ notice and a special licence immediately. That

happens to be the way in which the law allows a licence

to be issued, and it costs £2 or £20 according to the

occasion. There is no comparison intended with the

Church of England. We say that as the situation is, it

is too easy for young people to get married. Three weeks

is the normal period of notice; we say six weeks would

be better because it would give more opportunity for

thought. We have in mind what is recommended else-

where, that there should be some preparation for marriage

and family life, on the part particularly of the woman, and

that lectures should be given to young people by competent

persons on the duties and responsibilities of mamage. We

make a series of proposals which converge to one thing,

namely, to impress the young .people With the duties and

responsibilities of married life together, and this is one of

theminor proposals, namely, that it should be less easy to

enter into marriage, and that a longer period of mental

preparation should be required.

3518. But is it not the fact that the majority of people

have rather prolonged preparation for marriage and a

profongedcourtship? When the, decide to get mamed

thev have probably known one another for three oi tour

vears How would it help to extend the period by only

three weeks?—Such an extension might not assist greatly,

bS it would be an indication of public opinion that a

longer period of preparation was needed. (Rev. R-

Gorman): The cases envisaged were ""S *h“s
j??

parties would not have been engaged for three or tour

£££*£riSSf ^SfflSS? "very

by fegisHars [See Paper No. 16, Minutes of Evidence for

%%Xt

\ understand the sincerity of your reasons

t Lontiid this but would three weeks make any

SLt dS«S!?-I have sometimes fonnd that in the very
great aitrerence/ draw peoples attention
shortest time, three

\ tter if 0ne has the longer time

of three weeks There are obvious elementary points which
ot three weexs. in

f b„ the parties and which

S?v°e^'iS“SwSS cause greal friction if they

have not been discussed.

«?n (Mr Beloe): Would you feel that sometimes it

mSfte bettfr fot a child to be with one parent who

17001
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was a good parent rather than with a good parent and

a thoroughly bad parent?

—

[Dr. Crowley): I think so,

yes. I might preface the answer to that question by saying

that it is impossible to generalise in these cases, and one

does not wish to generalise. It is obvious that in Pitting

forward certain propositions in this form the proposition

itself is very baldly stated, and leaves room for a good

deal of discussion. 1 think I can answer by saying that

if there is a case of a good parent and a thoroughly bad

parent who is undoubtedly doing a great deal of damage

to the child and the home in general, we, equally w th

anybody else, would advocate the separation of that un-

worthy parent from the home; indeed, we do so. As.

I have said already, we reluctantly advise our own people

to seek judicial separation ;
the case Mr. Beloe has given,

I think, would be a case in which the average parish priest

would recommend the woman or man, whichever it might

be, to have recourse to the law so that the u™orthy

partner would be restrained from interfering with the well-

being of the home.

3521. Take this case ; a man is deserted by his wife and

has three children. What do you think would be the best

thine for him to do?—I would say in that case all he could

do would be to get those children taken care of by an

institution of some description.

3522. You would not advise him to take a ^
ouse

^
e®P®.r

;

because he probably could not afford ,t? ??
could not afford a housekeeper. If he could afford

Jo

have a woman to look after those three children he should

do so. The individual case is, I think, wlmt one must

look to. It may be that his relatives would be able to

help perhaps his mother or an unmarried sister. 1 ao

nofthfnk that we could agree that the d'ffic“U
,
c^e wb

{

cb
t

has been cited is sufficient reason to break down *1

we regard as the unity, the contract which is made between

one man and one woman for life, and although necnssarHy

in the individual cases the husband or wife and the

children must suffer, we think it is .necessary that the

individual should sufFer under .those unfortunate circum-

stances rather than sacrifice what we regard as one of the

greatest safeguards of society.

3523. The representative of the Church in Wales sug-

gested that the National Assistance Board should assist

the man to pay .the housekeeper. Does that suggestion

attract vou?—I do not see why that should not be so.

(Mrs Kemball): As a matter of fact, I should imagine

that there is a good deal to be said tor that suggesto" f?'

two reasons ;
firstly, it would preserve the children in

contact with the home, and secondly, from the pou.t of

view ot economy, it would he much more “°”°E J
the State to do .that than to take three children "0“

All this does show that children are indeed handrcapped

and severely punished by divorce I tun dead”8
J

case at the moment, it does not happen to be a Catholic

case where there are no financial difficulties and where

they
W
are

You' elS ImWmM
bC

Ifhfif. dffiJtyT
l

"ould £™ tasufh
would be m a mmc i

y, vious attempt at recon-

"SnntTa^\LoScfliS officer, and then he might

ha™ a re?o?t, S he might choose to ask the welfare

officer of the court to make enquiries.

3525. It would be pure hit and miss, would it not?

XdTe a m“t« fo?taelperienced judge to answer.

3527. Could you say what is done in the Church courts

j? ----S c
£“r“

to °b" responsible for the children and to take custody of
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them. That, I think, is our usual practice whenever

possible. If neither father nor mother could take charge

of the children, we would be placed in exactly the same

situation as in the event of death of the parent or parents,

and we would then have to make such arrangements as

we could with the assistance of the Home Office and State

institutions. We would use our institutions to see that

those children got the best that we could give them.

3528. I was really asking whether you had somebody

representing the children in such cases? Yes, we have.

We always have a .member of the Rescue Society

in our diocese, the same society goes under various

names throughout the various dioceses in the whole of

England.

3529. {Chairman) : The question and the answer relate

only to the courts of your Church?—Yes. As perhaps

Mr. Beloe is aware, the cases of nullity which occur, even

in a large diocese, in any given year are very few

indeed.

3530. (Mr. Beloe): So it is not difficult?—It is not

really what we would call a very pressing difficulty.

3531. Would you tell me a little more about your

Marriage Advisory Council? Is its work mainly pre-

marital or post-marital?

—

(Rev. R. Gorman): It is a

combination of both. If I may refer back to an earlier

question you .put concerning separation, in a case where

both the mother and father would do well to separate

and re-establish themselves for a short time before coming

together again, the children would be taken into the

excellent Crusade and Rescue Homes and part of the

work of the Catholic Marriage Advisory Council would

be to help those parents, if they had any measure of

goodwill, to re-establish .themselves and re-form the home.

The Catholic Marriage Advisory Council has about 900

cases a year in London, and others in other large

provincial towns, Manchester, Liverpool and so on. Of
900 cases, three-quarters would relate to post-marriage

problems. We are developing on a very large scale the

pre-marriage .training for the very poor in the East End,

Mile End, Stepney and so on, and for those in the more
residential suburbs ;

we have in fact the whole social

range.

3532. Is the work carried out by lay men and women?

—

Yes. The counselling is done by a team of married men
and women working voluntarily at the London centre and

in Liverpool and Manchester and so on. Naturally they

refer cases that have an important medical factor in them

to our medical consultants of whom we have a panel of

ten or eleven, and religious problems are referred to the

priest, but the counsellors deal with the cases substantially

themselves.

3533. Can you tell me what the cost of the service was
last year?—It was approximately £2,700.

3534. Did you have any government grant?—We had

a grant from the London County Council which helps

us to do largely pre-marriage training. We had a

diminished grant from the Home Office, £750. On that, I

would like to remark that the National Marriage Guidance

Council and His Grace the Lord Archbishop of Canterbury

have both pointed out the extraordinary difference between

the amount .given to legal aid for divorce and that given

for pre-marriage training, taking all the associations.

Catholic and others, into consideration.

3535. And that £750 is the grant you are getting this

year?—We got it for this year and we are hoping that

next year it may be restored to the very minimal figure

of £1,500, which it was originally; it has been cut

owing to recent difficulties.

3536. You speak of hasty and ill-considered marriages

as being a potent cause of divorce. Have you any

evidence to that effect or is it merely from general obser-

vation?—(Dr. Crowley): It is from general observation,

I think. In very many cases we do find people, especially

younger people, marrying without full consideration of file

responsibilities they aie undertaking, so that it is difficult

to get them to adjust themselves to a situation they had

not fully envisaged.

3537. I notice that you have not suggested any altera-

tion in the age of consent. An alteration has been sug-

gested by some witnesses
;
have you any views on that?

—We have not put our views forward because we wished

to keep our memorandum within certain limits, but I

think we would welcome a slight increase in the age.

3538. For full consents?—For full consents, yes. As

you are perhaps aware, in canon law the age is much
lower at which a boy and girl may contract marriage,

mainly because canon law in itself whenever possible fits

in with the civil law of the countries in which it is being

administered. Canon law puts the age as low as twelve and

fourteen for essential consent. That is in view of the fact

that certain countries, not this country, have a much lower

legal age limit.

3539. (Mr. Young): If two Catholics marry outside

your Church, that is, in a registry office, and are then

divorced, and one of them wishes to marry a Catholic

and to get married in the Church, do you marry them?—
Yes ; may I explain why? (Chairman)

:

You can if you

really wish to, but it seems to me it is rather outside our

province. I think perhaps it is fair to let you explain as

you have been asked the question.

3540. (Mr. Young): I understood that the attitude of

the Catholic Church was that it did not recognise the

marriage at all unless it had taken place in the Church?—
I think there is a slight confusion there. With your

permission I should like to say a word about it. We
recognise every marriage which has the necessary condi-

tions demanded by what we consider to be the nature of

the oase or the natural law. In the case of a Catholic

marriage we think that because there is a sacramental

character added to the actual contract, that marriage

should therefore be performed before a witness of the

Church. This is the meaning of the impediment known
as that of clandestinity. The impediment of clandestinity

was formally imposed by the Tametsi Decree of the

Council of Trent. The Tridentine Decree was not fully

promulgated in certain countries, Scandinavia, parts of

Germany, England, and North America, and was finally

universally promulgated only by the Ne Temere Decree

of 1908 which lays down that it is an invalid marriage for

Catholics to marry except before the lawful witnesses.

Canon law permits that when it is anticipated that there

will be a month’s delay before a marriage can take place

before the parish priest, then the marriage may take place

without a priest. It is therefore quite incorrect to say

that we recognise as valid only Catholic marriages.

(Mr. O'Sullivan): I think in canon law all marriages

which are Christian according to the regular mode of

celebration of marriage are recognised as valid, there-

fore marriages of Anglicans and Nonconformists are

valid if celebrated in the way normal and proper to them.

3541. I could not follow why you recognised a divorce
between spouses married outside the Church, but not
between those married in the Church?

—

(Dr. Crowley):
We regard the marriage of Catholics outside the Church
as void ab initio and there would be a declaration of

nullity. (Mr. O’Sullivan): As in England marriage must
conform 'to certain requirements in the way of celebration,

and if the marriage does not conform to those require-

ments it is null and void, so for the Catholic marriage

must conform to certain requirements of celebration. If

it does not conform to those requirements, it is not a

marriage. (Chairman): Speaking for myself I do not

think this Royal Commission is concerned to comment
upon or criticise in any way the law of the Catholic

Church, nor are we concerned to make any suggestions

in regard to it.

3542. (Sheriff Walker): You said something about the

evil of divorce breaking up homes. Supposing that the

law were so changed that divorce would only be granted

where the home had already been broken up in fact, would
you approve such a change? Might I make it clearer?

Supposing that the whole of the present law of divorce

with all its complexity was repealed and one and one only

ground of divorce was allowed, namely, that the home
should already have been broken up irrevocably, would
that be in agreement with your ideas?

—

(Dr. Crowley):

The meaning of the question is not quite clear because

you are aware that our teaching does not admit that a

divorce can .give freedom to contract another marriage.

But if, once legal divorce is admitted in a country, you
mean that the only ground of divorce should be that

the home has broken up irrevocably, then I say “ yes ’’,

because I think that would make divorce much less

frequent.

3543. Suppose it was enacted that where the parties

had been living separately for say X years and there was
no hope of them coming together, then and then only
should the marriage be dissolved. Would you be prepared
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to accept that?—Again “ yes ” in so tar as by the law ot

this country divorce would be a legal procedure. 1 minx

that is answered in the same way as the previous question,

namely, we would welcome any legal change which made

divorce less frequent and I think this again would do so.

3544. What do you say to this next proposition, that

where these two facts are established, namely, that the

parties have lived apart for X years and there « h°P®

of them coming together again, then either party to the

marriage should be entitled 'to sue for divorce? Have you

any views about that?—Quite distinct views. To sue for

divorce in order to re-marry, no. To sue for divorce m
order to obtain certain civil effects which would come

from the legal dissolution of the marriage, yes.

3545. I meant sue for divorce so as to dissolve the

marriage?—In so far as our teaching is concerned, we

admit a civil divorce in cases where it is necessary to ensure

certain civil effects being guaranteed, as m the case Mr.

Young instanced where we have a marriage which is

null as far as our law is concerned bU
l
D
^ilt he that

as the law of the land is concerned. It might be that

those parties would wish from us a declaratmnofnullity ,

we would give it, but clearly we could not dissolve the

civil marriage, therefore we would allow the use of divorce

inAa? case so that the parties could be free of the contract

of civil marriage.
r wf) c assuming, of course, that the Catholic

Church regards marriage as indissoluble, but the pr°b'em

mther is rn make the law so that it is less contrary to that

conception.—Yes, I agree.
,

3547 Verv well. Would you have any objection from

,h„e has been a
„“S w° 5d

SSd '
it ?fw™ld pui a premium ipbn mere separation.

3548. Is that because you regard u

'

KESgOgSfcf:
tion and we will have the divorce. It is an incitement to

'“3549.' YoTthink it is nectary to ™^b«ck to what is

the real cause of the separation?-I think so..

3550 Then you would not approve the simple state-

men,
5Uh

divo
y
rce ***£&£?&& »

* *>» oI ,he S '

3551. fChWj:. ct^Sbnrf S
miS in yo~|Ter
“S'bS on a matter* they Ig™ "““toed

3S52
- ggHZ&q

gi2.on wi \SKS

quite sure ^ nrncure certain civil effects of a legal

not agree with divorce.
. .

3553 What puzzled me was that you seemed to think
3553. What p

, Sheriff Walker would make

divorcees easy I cannot follow that for the moment
divorce to!i

easy. „ We cmnot get marriage
at

f.

1L
- would you think it a good idea

“ Sa be a’divorce?—No, my Lord. I intended

iHn this wft Granting the existence of divorce, the more

b^er wimga^it
6
?5mde?stoSd that Sheriff Walker was

suggestTng that divorce should be granted only when ex-

tremeSes of incompatibility

•more extreme the case demanded, the better we regard it

from the point of view of society. (Mr. O Sullivan) - May

I add one word on .this liberty to re-marry, the dissolution

iof the void marriage. I merely desire to call attention to

a letter in The Times of the 17th March, 1951, from Sir

Stephen Henn Collins. May I hand it in? {Chairman)

.

I think it would be better.

3554. (Sherif Walker) : I quite follow that the Catholic

Church believes in the indissolubility of marriage and I am

proceeding on that assumption. The question you could

help us on, I think, is how the civil law could allow disso-

lution of marriage so as to be less injurious to the con-

ception of marriage as a life-long union. I understand

you are prepared to express a view about that? Yes.

3555. As the law stands at present, I understand that

parties can get a divorce for a single act of adultery.

Would you regard that as an easy way or a hard way?—
According to the moral standing of the person who com-

mits the adultery, an easy way.

3556. At the present time is there a social sanction

against the man who commits adultery in order to give

his wife her liberty?—Very little, if any.

3557. Do you approve of that method of divorce for

a single act of adultery or do you not?—No, I do not

3558. It has been suggested by other witnesses that if

divorce could only be obtained in the case of a marriage

that has been absolutely broken up and where the parties

are living separately with no hope of coming together

again, that would limit a great deal the evil you set out in

your memorandum?—I think so, yes.

3559. You could not then say, could you, that divorce

had broken up a happy home?—No.

3560. I wondered if it was in agreement with the

Catholic Union’s view of marriage that divorce should

only be allowed where the marriage had already been

broken up?—I think so, yes, but I would not care to

make that statement. I make it on my own authority and

not on the authority of the Catholic Union.

3561. {Chairman): I should like to know whether or

not that is also the view of the other four persons before

us.—(Rev. R. Gorman): I still think there is some am-

biguity. Catholics cannot be divorced in any circum-

stances, but taking the civil law as it is, if we could

rather answer a general proposition than your specific

presentation of the case, anything that would make divorce

less easy would naturally appeal to us, as the acceptance

of any lesser evil rather than the greater one would appeal

to any person of good sense.

3562. (Dr. Roberton): With regard to the children in

broken homes, would you feel it to be an advantage

if probation officers and children’s officers were to have

special training in reconciliation in matrimonial disputes?

—{Dr Crowley)

:

Most decidedly, we would welcome that.

(Mrs. Kembalt)

:

I should welcome it very much.

3563. In the large centres do you endeavour to have

children from Catholic homes placed under probation

officers of their own religion?—(Dr. Crowley): Yes, we

do In all these juvenile courts we generally have one

of 'our own officials present if possible; if not, we are

warned immediately.

3564. That is only possible in the large cities?—We

would not have the personnel in every place, but I think

the normal procedure is to warn the society in the diocese

in which the case is coming forward. We normally call

those societies Crusade or Rescue Societies. They have

different names, but their function is the same.

3565 Where children are placed in the care of a local

authority do you find it difficult to find a sufficient nunffier

of Catholic foster-parents for such children?—(Mrs.

KembaU) : It is very difficult, but through our Rescue

Societies and through our Union of Catholic Mothers we

work in very close association with the children s officers

and endeavour to find homes for the children, and very

often we are successful, especially through the Union of

Catholic Mothers. Mothers who have already a small

family are the people who are normally glad to have

another child to care for.

3566. At the moment it is a considerable difficulty?-

We find plenty of goodwill, but one of the greatest diffi-

culties is the physical incapacity to house a child in the

home. Here again housing is a difficulty.
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3567. So often children are sent to institutions who
might preferably go to a foster home?—Yes, for that

reason.

3568. (Mr. Maddocks): Could Father Gorman tell me
what purpose is to be served from our point of view in

comparing the amount of money which the State spends

through the Legal Aid and Adyice Act on divorce with

the amount of money which the State contributes to

marriage guidance counoils and bodies of that kind?

—

(Rev. R. Gorman) : Superfioially, at least, it would seem

that the Commission is interested in marriage and divorce,

and anything that would help to preserve marriage or

to encourage stable marriage would, one imagines, merit

greater help than a process which would terminate a

marriage.

3569. Over the money which is spent under the Legal

Aid and Advice Act .the State -has absolutely no control

but in respect of the amount -granted to marriage guidance

councils, the State has a say in how much that is to be.

Is the suggestion that we as a Commission ought to recom-

mend that far greater sums should -be spent than are

spent at the moment on the work of the marriage guidance

councils?—I should rather put it this way, there should

not be any diminution. Such a diminution has actually

taken place in -the course of the last months. (Dr.

Crowley): I think Father Gorman made that reply in

answer to a question by Mr. Beloe. He did not ask

the Commission to consider an increase in the moneys
given or allotted and I should like that to go on the

record. That is my own understanding of what Father

Gorman said.

(Chairman): Thank you very much for your memo-
randum and for your assistance today.

(The witnesses withdrew.)

PAPER No. 47

MEMORANDUM SUBMITTED BY MRS. MOYA WOODSIDE

(NOTE:—A copy of the boo/c “Patterns ofMarriage ”

Neither healthy and happy married life, nor the well-

being of children, a-re promoted by the unwilling con-

tinuance of a relationship which, through serious tem-

peramental incompatibility and/or individual personality

maladjustment, has -brought only unhappiness to both

partners.

It is therefore recommended that the ending of such

unsuccessful marriages should be allowed and procedure

made easier. This would involve, presumably, the intro-

duction of divorce by consent, and/or divorce after a

period of continuous separation. Where there are

children, it would also involve improved arrangements for

maintenance and the enforcement of maintenance orders.

1. In the years 1943 to 1946, Dr. Eliot Slater and myself

undertook a scientific study of marriage among working

class men and women living in London. The findings

have now been published, under the title Patterns of

Marriage (Cassell and Company, 1951). The entire inter-

viewing of the 400 husbands and wives who co-operated,

and the giving of a temperament test, were carried out

by me. What follows embodies this first-hand

experience.

2. Our original interest was to discover whether or not

people of similar nervous or -neurotic constitution tended

to marry each other, and if so, what effect this may have

on the incidence of nervous disorders in the general

population. To this end, we selected one group of

patients, all serving soldiers, from a neurosis hospital, and

a contrast or “ control ” group of soldiers from a general

hospital. We believe that our sample is fairly representa-

tive of average working class Londoners, married, and
aged at that time between twenty-two and forty-seven.

3. In the course of the study, incidental to its main
purpose, a great number of facts were collected about the

causes of unhappiness in marriage, -both among the

members of our sample and among their parents. Facts

were also collected about physical and -mental health,

happiness and -unhappiness in childhood, choice of

marriage partner, expectations from marriage, desired size

of family, plans for children, etc. The most important of

these findings, from the point of the Commission’s inquiry,

are as follows :
—

(a) causes of parental unhappiness ;

(b) effect of unhappy home life on children ;

(c) haphazard choice of partner

;

(d) factors making -for happiness, and for

unhappiness

;

(e) neurosis, marriage, and mental health

;

(f) changing views of marriage.

(a) Causes of parental unhappiness

4. 1 14 of the 400 homes from which the men and women
of our study (hereinafter referred to as “ subjects ”) had
come were adjudged by them unhappy. Chief causes of

was also submittedfor consideration by the Commission.)

parental discord, as listed by children, were drink, bad
temper, violence, cruelty, and difficulties over money.

This referred to a time thirty to -thirty-five years ago, when
drinking was heavier, unemployment common, and social

services less well developed. Present-day causes of un-

happiness (to be discussed later) are differently assigned.

Many of the .parents from these 114 unhappy homes
appear to have been severely maladjusted or psychopathic

individuals, quite u-nsuited to bring up their own children.

It appeared that qualities of temperament (kindness,

cheerfulness, stability, warm-heartedness, etc.) were the

most important factors associated with parental

happiness.

(b) Effect of unhappy home life on children

5. Standards of ch-ildhood happiness among our subjeots

were low
;
yet even so, thirty per cent, described an un-

happy childhood. Quarrelling between parents was men-
tioned by fifty-two subjects ; violence, cruelty, poverty,

neglect, all were frequent experience. There was early

acquaintance with sexuality, especially in overcrowded
homes. Unwanted children (often brutally so informed

by an exasperated parent) of large families suffered

particularly.

6. We found a marked association of childhood
unhappiness with neurosis in later life, and, to a lesser

extent, with neurotic symptoms in childhood. No asso-

tion was observed between happiness and size of family

;

i.e., large families were not necessarily happier than small

ones. It appeared that the personality of the parents,

especially the mother, and the parental relationship, were
of most significance for the happiness of the child.

7. This is a highly important finding. Where one or
both parents are neurotic, maladjusted or psychopathic,

and if their married life is only productive of misery for

themselves and their children, we feel strongly that

attempts to keep such people together “ for the sake of
the children” are mistaken. There is also the welfare

of potential as well as existing children to be considered

:

if a husband and wife, however in dispute, go on living

together, the chances are that more unwanted and handi-

capped children will be born. (Successful contraception

requires both co-operation and persistence.)

(c) Haphazard choice of partner

8. The selection of marriage -partner, among the subjects

of our study, was govem-ed largely by change and within

a very limited range. They were often attracted to each
other by irrelevancies, by personal needs such as loneliness

or desire for a home of their own. Among women, this

led to the attitude of “ taking a chance ” and hopes of

“changing” -the partner. At the -time of the ceremony,
many were insufficiently aware of the other’s fundamental
character and ordinary every-day (i.e., non-courtship)
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behaviour. Under the influence of ideas of “romantic”

love, there was little or no attempt at objective and

rational assessment of future probabilities of adjustment.

Consequently, many mistakes were made, and marriages

undertaken which had no chance of success.

9. In the circumstances, it is encouraging to find that

the great majority of these haphazard matings turn out

as well as they do. But for the few whose choice of

partner has been a serious error, we feel they should

not be penalised for the rest of their lives by compelling

them to remain legally united, and thus debarred from

the possibility of happiness with a more suitable mate.

10. On this point, it also seems to us that marriage

guidance services could perform a more useful function

in advising prospective partners, rather than attempting

to patch up marriages where things have gone seriously

wrong.

(d) Factors making for happiness and for unhappiness

11. The criteria 'by which we assessed the happiness or

unhappiness of the 200 couples in our sample were

described on pages 138-140 of Patterns of Marriage

;

and

the rating into four categories, positively happy, average

or satisfactory, unsatisfactory, positively unhappy, is

shown in Table Xa (page 290). It will be seen that the

neurotic group are much less successful in marriage than

the control group. We should .point out that, in general,

the entire sample is probably biassed in the direction of

happiness, as couples on bad terms with each other,

perhaps with divorce or separation in the air, were

usually unwilling to co-operate in the study.

12. The main findings relative to happiness are discussed

in Chapter IX, Happiness and Harmony in Marriage.

Since they are of considerable importance, we quote the

summary in full:

—

“ In the Control group 45 per cent, of marriages were

positively happy, 36 per cent, satisfactory, 10 per cent,

unsatisfactory and 9 per cent, positively unhappy. In

the Neurotic group the proportion of positively happy

marriages was lower, and that of unsatisfactory

marriages higher. The differences were significant.

In the opinion of the subjects, children rank highest

as a cause of happiness in marriage, and after them

such psychological factors as co-operation and mutual

help, trust and faith, security and the economic

situation.

Subjected to objective analysis, the findings show that

the following factors are associated with happiness in

marriage, arranged in order of diminishing degree:

clinical rating of personality, economic status, intelli-

gence, orgasm adequacy of the female, pre-marital

Chastity, good looks, duration of marriage, stature,

rating of personality by test, similarities between hus-

band and wife and test responses. Negatively associated

with happiness of marriage are frequency of sex rela-

tions and youth.

Closer investigation of the unsatisfactory and unhappy

marriages in the parental and the present generation

show that personality factors predominate; social,

physical and sexual, .and economic factors took lower

places. As causes of trouble, the first place goes to

those forms of instability which lead to sulkiness and

aggressive ill-humour ;
such qualities in the male may

show themselves in drink and violence, in the female in

persistent nagging. Next in order come the hysterical

traits which cause selfishness, unreliability and the ten-

dency to make impossible demands on life. The third

place is taken by depressive traits. Anxiety tendencies

(have comparatively little effect. A universal quality of

the seriously unhappy marriages was the inability ot

the spouaes to discuss the situation with one another,

or to make allowances for the other s point of view.

In brief, compatibility, stability, and emotional maturity

appear the prerequisites of a successful relationship. It

will also be noted that although children were .popularly

thought essential to married happiness, such opinion was

not borne out by the observed facts.

13. The detailed analysis of the unsatisfactory and posi-

tively unhappy marriages has a direct beanng on the

proposition of this memorandum. More than any other

factor, it will be seen that unfavourable traits of tempera-

ment and character are destructive of married happiness

and have a deleterious effect on the well-being .and normal

emotional development of children. In many of these

'marriages it was obvious that the partners would do

•better to separate, generally because one or the other was

too unstable ever to make a satisfactory adjustment.

(e) Neurosis, marriage, and mental health

14. It is assumed that the Commission’s interest in

“ healthy married life ” includes mental as well as physical

health, and the consequent promotion of .an atmosphere

which favours normal and healthy psychological develop-

ment in both parents and children.

15. Reference has already been made (para. 6) to the

close association which was found between childhood un-

happiness and adult neurosis among the subjects of our

study, and the outstanding importance of parental

stability for ohildhood happiness. Even more strik-

ing and significant were the facts which con-

firmed our original hypothesis of assortative mating

(that is, the .tendency of like to marry like). We
found a much greater incidence of neurosis, neurotic

traits, and instability among the wives and their parents

in the neurotic than in the control group. In other

words, if a man is already neurotic, he is likely to be

attracted by a woman of similar nervous predisposition.

It is difficult enough to make a success of marriage

where one partner is stable and the other neurotic. And
the stress of an unhappy marriage may even precipitate

neurotic illness in the unaffected spouse. But when both

partners are neurotic and unstable, the outlook can only

hold disaster.

16. More often than not, the neurotic individual comes

from a neurotic family, and similar undesirable traits

appear in his or her children. Neurotic people do not

make good parents; nor, as is commonly believed, is

parenthood any remedy for their disorder and maladjust-

ment. All evidence suggests that for 'both social and

eugenic reasons, they should 'be discouraged from having

children. If two such neurotic spouses wish to separate,

we therefore feel it is in the general interest that no

obstacle 'be put in their way.

(f) Changing views on marriage

17. Young working class people entering on marriage

today are no longer content with the patterns of the past.

Their standards are higher, they are better educated, new

worlds of experience have been presented to them througn

cinema and radio. The emancipation of women,

accelerated by the demands of two major wars, has meant

•the opening of many new occupations and opportunities

alternative or additional to marriage ;
while .the spread ot

contraceptive knowledge has enabled family size to be con-

trolled. Expanding State services for mother and child wel-

fare (extension of clinics, provision of creches and day

nurseries, family allowances, free milk and vitamins, etc.)

have lessened total dependence on a husband s earning.

No such assistance was available a generation ago ;
and, as

was seen from some of the accounts of parental homes

we received, the unhappily married mother with children

generally had to endure whatever misery came her way.

Yet another important factor is the decline of religious

'influence and practice (very apparent among the members

of our sample) and the growth of a more tolerant public

attitude to divorce.

18. Marriage and a home of one’s own are still the

desired and predominant goals. But expectations are

•higher: the more thoughtful young men and women to-

day see marriage as a partnership and a sharing of aims

and activities in every sphere of life. Their sexRelation-

ship is intended to be satisfying to both. They set an

increased rating on the needs and welfare of children

and the small planned fami y is a general ideal If they

•are disappointed, they are less willing to go on with a

hopeless or even unsatisfactory mating than were their

Daren ts.

Conclusion

19.

We live in an era of rapid social change. The

idvance of science, not alone in technology but in the fields

5f sociology and psychology, has led to new modes of

iving and new ways of thought. The. institutions and.values
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of the past are no longer unquestioningly accepted, and the

sanctions of revealed religion are subject to critical exam-
ination. As always, a time lag exists between the occur-

rence of changes in culture and the recognition and
embodiment of these changes in law. As this memoran-
dum attempts to show, divorce can be constructive in

'terms of individual and general welfare : it is not always
to be deplored. The introduction, under suitable safe-

guards, of divorce by consent would be a reform bringing

the law more in accord with the social realities and
scientific knowledge of today.

(Dated January, 1952.)

EXAMINATION OF WITNESSES

(MRS. MOYA WOODSIDE and DR. ELIOT SLATER, M.A., M.D., F.R.C.P.; called and examined.)

3570. {Chairman) : Mrs. Woodside and Dr. Eliot Slater,

you are the joint authors of Patterns of Marriage, which
you were kind enough to send us and which I have
studied. Mrs. Woodside is a research psychiatric social

worker at the Department of Psychological Medicine at

Guy’s Hospital, S.E.1, and Dr. Slater is at the National

Hospital for Nervous Diseases, W.C.l. Before I ask you
any questions, would you wish to add anything to your
joint memorandum, which of course we have read with

care?

—

(Dr. Slater): Yes, Sir, if I may. This memoran-
dum is Mrs. Woodside’s, not mine. I agree with a large

part of it in many important ways, but there are some
differences, perhaps you may think of a minor character,

between my views and those in the memorandum which
has been put before you ; however, Mrs. Woodside and
I have collaborated in a piece of social psychiatric research

which resulted in the book you have seen and we thought
it useful that we should both attend.

3571. If there are any specific points or any recommen-
dations that appear in the memorandum on which you
differ, will you say so, and then we shall know where
we stand?—I think they are mainly points of emphasis.

Perhaps the single significant point is in regard to the

suggestion made about divorce by consent. My own
attitude would be that divorce by consent is perfectly

proper in limited circumstances, but the circumstances
would be of a very limited kind. One has to guard against

the idea that the marriage undertaking is in any way
frivolous. One could not suggest a situation such as

existed in Russia at one time when marriages could be
terminated just as easily as they could be contracted.

3572. Is there anything else you wish to say about the

memorandum? I am going to ask Mrs. Woodside one
or two questions on that very subject, but I do not know
whether you wish to add anything before we start?—No.
We have collaborated, we are in very substantial agree-

ment. You can perhaps deal with us together.

3573. What I wanted to ask questions upon particularly

are paragraphs 17 and 18 under the heading “Changing
views on marriage ” because I think they lead up to the
suggestion in the introductory paragraphs which I shall

now read:

—

“ Neither healthy and happy married life, nor -the

well-being of children, are promoted by the unwilling

continuance of a relationship which, through serious

temperamental incompatibility and/or individual per-

sonality maladjustment, has brought only unhappiness
to both partners.

It is therefore recommended that the ending of such
unsuccessful marriages should be allowed and procedure
made easier. This would involve, presumably, the

introduction of divorce by consent, and/or divorce after

a period of continuous separation. Where there are

children, it would also involve improved arrangements
for maintenance and the enforcement of maintenance
orders.”

The emphasis there is perhaps rather on the wishes and
feelings of the two parties to the marriage, is it not?

—

(Mrs. Woodside) -. I really have in mind two kinds of
divorce, divorce between two people who have children

and divorce between people who have no children. In

divorce proceedings where there are children, there need
to be greater safeguards ; that is what I was trying to

convey in that paragraph.

3574. Do you think there should be two divorce laws,
one for people with children and another one for people
without children?—I do not think that you should have
two laws, but that you should look at the position of the
parties differently. You do not have to assume that
there are children in all divorce cases as so often is done.

3575. Will you turn to paragraph 17, where y.ou say:—
“Young working class people entering on marriage

today are no longer content with the patterns of the

past. Their standards are higher, they are better edu-

cated, new worlds of experience have been presented to

them through cinema and radio.”

When you say “their standards are higher”, are you
speaking of the standard of comfort and enjoyment which
they expect from life or their standards of duty and con-

duct?—I think it applies to both. That was derived from
my experience when doing this interviewing. I got the

picture of the life of their parents told to me by these
people and then they told me about their own lives and
it was such a contrast. They would say, “That might
have been all right for our parents, but we are not going
to bring up our children like that ”.

3576. At the end of that paragraph, after mentioning
other changes that have come about in recent years, you
say:—

“Yet another important factor is the decline of
religious influence and practice (very apparent among the
members of our sample) and the growth of a more
tolerant public attitude to divorce.”

First of all, in your view, is the decline of religious influence
and practice a good thing or a bad thing for the United
Kingdom?—That is rather a large question.

3577. You have put in this “ factor ” at the end of a
list of things which you appear to regard as being in the
nature of progress. I would like to know whether you
regarded it as a good thing or a bad thing?—I was trying
to give an objective picture of what I found and the way
those people lived and thought. It seemed to me that they
no longer laid the emphasis on religion that their parental
generation did. I have not specifically said whether it was
a good thing or a bad thing.

3578. You have not, but the object of questioning is to
test the views expressed by a witness and to know on what
they are based. It was for that purpose I asked the question.

If you do not wish to answer it, you need not. Do you
think that the decline of religious influence and practice
is a good thing or a bad thing for the country?—That is

the sort of question people say they want notice of. In
some cases it might be a good thing

; in others it might
be a bad thing.

3579. Might I pass to the other change you specify,
“the growth of a more tolerant attitude 'to divorce”? Is

that, in your view, a good or a bad thing for the country?
—Very definitely a good thing I should say, when one
sees the unhappiness that arises in people unable to get a
divorce who on every rational ground should be able to
get one.

3580. What are the good results of a more tolerant public
attitude towards divorce? I do not quite follow what you
say are the good results. If people regarded divorce with
rather less favour or were less tolerant, would that be a
bad thing for the country in your view?—That is what
happened in the past; fifty years ago it was extremely
difficult to get a divorce and people who got a divorce
were socially stigmatised. That attitude has changed and
I think it makes for more happiness, assuming that one
regards the happiness of the individual as important.

3581. In the next paragraph you speak of the attitude
of thoughtful young men and women today and you
say :

—

"... they are less willing to go on with a hopeless
or even unsatisfactory mating than were their parents.”

What in your view should happen df one partner thinks
that the marriage is hopeless or unsatisfactory and the
other does not? Supposing that one wants to go on with
the marriage but the other is attracted by a third party,
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what do you say should happen then?—I think one should

set a period of time, possibly they should separate, and

they should certainly take some professional advice ana

guidance in order to help them understand what they both

want. So many people do not understand what they want

from the marriage and the other partner.

3582. Then the last sentence of paragraph 19 comes

back to the suggestion of divorce by consent:

“ The introduction, under suitable safeguards, of

divorce by consent would be a reform bringing the law

more in accord with the social realities and scientific

knowledge of today.”

Can you expand that a little? What are the “ social

realities ’’ with which the. law should accord more closely/

Are they the changes which you have set out in para-

cent, of marriages would be between two neurotic indivi-

duals The chances of success in such circumstances must

be rather small. It is difficult -to estimate but it seems

to be definitely small.

3592. Would you agree that such persons among other

features tend to lack consideration for others?—I think

that on the whole neurotics do tend to lack considera-

tion but a neurotic can be 'highly considerate ;
certainly

lack of consideration for others is a bad trait of per-

sonality for marriage.

3593. If such persons could easily become divorced, do

you think that there would be a danger that they would

then readily set themselves to- break up some other

marriage?—I think very few set about to break up some-

body else’s marriage. It must be a very strange type of

Are they the changes which you nave set out m J

h would try to do that.
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and^men^g^aS?^2 3594. But would they act in such a way for their own

as totWK marriage, how theyfelt in satisfaction, as would lead to the breaking up of some

regard to its success and what they should do if it was other marriage?—I think they
rHpH a rSv

not successful, and I gained a very firm impression that that they are greatly deterred by b®ing

they went into marriage with a desire to make a success One does not have to be single in order to break up some-

of it but if they did not make a success of it then they body else’s marriage.

would fry again elsewhere. They did not regard it as 3595. jf it was easier for neurotics to obtain a divorce,

final. That is my experience from these interviews. would that encourage such a tendency to break up mar-arSSSS SSSS?*
have another chance? Do you think that that is a good 3596 . I gather from the memorandum that you feel on

...Li- . „t tv.lr.l- it ic o roalist.if'. nne.
or a regrettable attitude?—-I think it is a realistic one.

3584. That was not quite the question. I will pass from

that. Tell me lastly, what is the “ scientific knowledge of

today ” with which the divorce law should accord more

closely?—I think we understand a lot more about per-

sonality and personality development. We understand a

lot more about the development of children and how

emotions and maladjustment are likely to be created

and we know that one of the things that creates maladjust-

ment is discord and tension in the home. Therefore, it

the whole that making divorce easier would not increase

unhappiness in other ways ; in other words, it would

not prevent people from making a success of their mar-

riage who would otherwise do so if they had not got the

obvious escape?—I think that is clear. The attitude of

the public is one hundred per cent, for marriage. If

in a particular case the spouses develop a different point

of view the cause is a very real one, personal to themselves.

3697. (Sir Frederick Burrows): You mention that you

have conducted a survey among working class men and

seems a mistake from the .scientific point of view to insist women living in London. Do you think that is a proper

ST keenine parents together who do not get on for guide upon which to base your conclusions because con-

the sake of th^children because scientifically that is not ditions would probably differ entirely fromthose in, say,

T thin* for”the Children a market town of 20,000 to 30,000 people?—(M/x Wood-
a good thing tor the cnuoren

These^ ^ findings Qfm particular study but

3585. (Lady Bragg): How did you
chosen 1 th^nk there are Psychological factors which can be drawn

people, quite at random?— (Dr. Slatei)

.

They were ohosen
would apply to any class of society, not

at random from the admission book of the hospital on
“essarilv the working classes.

the basis of having an address in Greater London which necessarily me worxi ig

w?s accessible 3598. You maintain that this is a proper study and that
was accessioie.

. , .

tnl9 if could be made applicable to the whole of England?
3586. What about the others who wmnrtu

' —(Dr. Slater)

:

We have no idea at all what the patterns
.AH th. — from whom we started were -hospital ”^r

ar
^“

ge
r;

and COUrtship and such things are in rural
Vi i- — "

, . . .

districts and in market towns such as you have mentioned.

They may be completely different and it would be very

nice to get evidence about them. All we could do was

to provide you with evidence of the attitude of mind in

what, I think, is still a considerable section of the cnm-

—All the men from whom
patients.

3587. And you investigated the wives too?—Yes.

3588. (Sir Russell Brain): Dr. Slater, a good deal of

this memorandum is about neurotic persons. Most mem-
wna, A inmK.

(
1S sun a wusiuwaum « -**«-

bers of the Commission have no medical knowledge, can -

t and one of some importance, the urban working

you tell us briefly what is meant by a neurotic person?— ^ *
opulation>

wmrnmmmmmsymptoms of 'illness needing medical attention.
occupations ;

secondly, the spread of contraceptive know-

3589. From a popular point of view some of those ledge leading to the planned family ;
and thirdly, expand-

symptoms at least could be put down to lack of self-
ing state services for mother and child. I wonder whether

control. Would you say that so far as that is true the
as a result of your investigations you were able to come

patient suffers from some illness which prevents him
t0 any conclusions as to whether these factors were lead-

from exercising self-control?—I would, Sir, yes. ing to greater stability in the family. I should very much

3590. Have you any id=. what percentage of the-adult tohcarirbomyour

population falls into this S^ouP?—It is commonly assessed
^ .

g element* in the change in the social ^scheme. I

at ten per cent, of the population.

3591 I gather from the memorandum that you feel that

a marriage of tiwo of those persons is very unlikely to be

do not think there is anything we can do about it one

wav or the other. As a result of two world wars women

have had to go to work, they have been and are today
Ild.vc iiau " 6U

, , . . . 1. . tnvo tn
a success and a marriage involving one has considerable

. enct>uraged to go to work ;
the children have to

prospects of failure?—There are prospects of failure in
be

6
royiided for, hence the establishment of criches and

the marriage of a normal individual and a neurotic or 9 schools, but -I think that is a good thing It is

psychopathic person, particularly if the personality of the „iessarily the case that the best mottier is the one

less normal partner is markedly abnormal or abnormal
h . ,wmty.four hours with her children. I think it10

-
" - - <--• ;-e*-rwr'= if >c Offorpccivc. -f tr, u/rvrt and keens her

less normal udiuius w ,

in certain sorts of ways
;
for instance, if he is aggressive

or touchy, whereas if he is abnormal m other ways, merely

rather atutious, then the chances of failure are not so

great Say we assess the abnormal personalities of the

population as ten .per cent., then approximately one per

much better if she goes out to work and keeps her

independence.

3600. 1 wondered whether you had found that the homes

in which such conditions obtained were more stable and
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that that opinion could bo given whether or not there

was a requirement for a period of care and treatment.

The question of whether insanity is incurable is a question

of fact. There would clearly be cases where if the require-

ment of care and treatment for a number of years were

to be abandoned .one spouse might bring a petition against

the other spouse in respect of insanity which had only

lasted for a year. That would be a difficult case generally

to prove, but if it could not be proved then the answer

is there is no case for relief. Apart fnom that we do
not feel that there would be any difficulty in the adducing

of the evidence. The abandonment of the present require-

ment as to care and treatment would, for instance, allow

a spouse ito bring a petition for relief where the unfor-

tunate respondent was, in fact, abroad. The evidence of

the medical man abroad could be adduced either by way
of commission or by affidavit, and, indeed, in the vast

majority of these oases .the medical evidence is adduced

by affidavit, so on the whole we do not think that there

would be any difficulty in proceeding to prove cases in

the same way as that in which they are now proved.

3634. You would still require a limitation of a period

of years?—No, as a pure question of fact the granting

of a decree would depend on the evidence. If in a suit

(against a spouse it could be proved in fact that .the

spouse had become insane and had been insane for two
years or three years, then we would leave it open to be

done. That, I think, in practice would be the rare case.

I think the court would tend obviously to be very con-

servative in .the matter and would require to be satisfied

by the most cogent evidence. Possibly abandonment of

the requirement of care and treatment would have the

effect of making doctors extremely cautious, and one
would therefore have some control over the situation in

that way.

3635. Do you think that any good purpose is served

under English law by the court having to know if the

petitioner has in fact committed a matrimonial offence

himself or herself?—Yes, I do, for this reason. I think

it most important that the court, if it is to do justice to

the parties, should not only know the truth but should

know the whole truth. I do not think that it is possible

for the interplay of human emotion, one spouse vis-a-vis

the other, adequately to be explored or dealt with and
for blame to be apportioned where it truly is unless the

court knows the whole facts. I would take the view
that if one spouse has, in fact, committed adultery, even

though it is unknown to the other spouse at the time,

it is a most cogent piece of evidence which explains actions

which otherwise might be inexplicable. As far as the

ancillary matters are concerned, namely custody, access

and maintenance, the court would find it, I think, quite

an impossible situation if it had to deal with those ancillary

matters and .to take the conduct of the parties into account,

as under the statutory rules it ought to do, if the fact

were that one spouse was guilty of such a matrimonial

offence of adultery and the court knew nothing at all

about it. I think Mr. Latey agrees with me entirely on
that. (Mr. Latey): Yes, I do.

3636. The next question has been decided in English

law, but I want to know whether it is your view that

there should be a right to divorce on .the ground of cruelty

irrespective of whether or not ithe cruel spouse wants to

return?

—

(Mr. Temple): Cruelty and adultery, unlike

desertion, at any rate unlike desertion according to one
view, are consolidated offences. In proceedings for

cruelty it does not at the moment avail the respondent

anything to say, “ I am sorry I hurt my wife by flinging

her down the stairs, but I will not do it again”. That
makes no difference, and I think it would be improper that

it should make a difference.

3637. You know the Scottish system of giving a wife

a share of the husband’s estate after divorce instead of

alimony?—Yes.

3638. Which system do you prefer?—Personally I prefer

the English system with the emendation which we have
suggested in regard to the power of the court to give a

lump sum. I am not in favour of giving the wife a share

in the estate. (Mr. Latey): As I understand it, in

Scotland at .the point of divorce the wife has a right to

a certain proportion of her husband’s capital and, of

course, under the law as it now stands the wife in England

has no such right. She has a right either to periodical

payments, a monthly allowance during their joint lives,

or if the husband has capital to a certain secured provision

on his capital for her life, or to a combination of .the two,

but the court has no power to order a lump sum payment.

We are proposing that the court should continue to make
the orders which it can make now, and at the same time

in proper cases should be given the power .to order a lump
sum payment to be made in favour of the .wife. We had

particularly in mind the case, which we have all met so

often, of the home being broken up and the wife being

left on a divorce with young or youngish children. She

may get quite a substantial periodical allowance, but her

main immediate need may be a home, and if she has no

capital, no lump sum of any sort, and the court cannot

order one to be given to her, it is extremely difficulty for

her to set up a home for herself and the children. That

is an illustration of the kind of case for which

we think ithe court should have power to give

relief. Our proposal really amounts to combining

both the Scottish and the English systems and giving

the court an almost unlimited power on divorce to

do what it thinks is the right thing for the parties and the

children.

3639. What would be your views if the proposals in

Mrs. White’s Bill were amended so as to give the innocent

spouse a right to put forward as a defence the commis-

sion of a matrimonial offence by the petitioner, which

would not act as a bar unless put forward as a defence

in this manner?

—

(Mr. Temple): I think that before

answering that, one really must arrive at what exactly

is meant by defence. If the defence is to be a matter

which can be raised in bar, then it can be raised either

as a matter of discretion for the court, or the court can

be given no discretion and then if the objectionable matter

is raised there would be no decree. I understand from
your qualification that what you have in mind is that

if a spouse against whom the petition is brought raises

one of the three matters you have referred to, adultery,

desertion or cruelty, there would in fact be no divorce.

Now if that is so, that is really a system of divorce by

default which personally I am against. I think also that

that would open the door very widely to collusion. I

understand the Scottish attitude towards collusion differs

from that of the English courts, but I should have thought

that it was inviting the collusive decree so that, for instance,

the husband petitioner or the wife petitioner would merely

say to the other spouse, “ If you raise this matter then

there will be no decree, do not raise it and there will be

a consideration ”, and then as a result the matter would

not be raised. I think that in those circumstances there

would be not only a collusive decree but there would

probably be a fraud on the court. I think also that

if adultery, desertion and cruelty were added as bars

or defences, one would also have to deal with supple-

mentary bars, such as wilful separation or possibly wilful

neglect to provide reasonable maintenance. In effect, if

that were so, one would be legislating possibly for a rather

small number of cases, but in as much as I have an objec-

tion personally to the Bill in principle I would equally

not agree with your suggested amendment of it.

3640. Is this also iMr. Latey’s view?

—

(Mr. Latey): In

substance. I would like to add this, that I think that the

view of the committee which prepared the memorandum
on behalf of the Bar Council was that whether or not the

respondent was given a right to raise as defences the

matrimonial offences of the petitioner, Mrs. White’s Bill

is objectionable because it does import the new principle

of divorce by consent, or indeed divorce at the unilateral

will of the guilty party. Y.our proposed amendment, 1

think, would have this effect, that it would probably re-

move the objection that it would be at the unilateral will

of the offending party because, in fact, it would then

be left for the innocent party to use the offending party’s

offence as a good defence, but it would still import the

principle of divorce by consent which, rightly or wrongly,

we feel would so much undermine the institutions of the

family and marriage. I think, speaking for myself, that

if the provisions of the Bill were to become law it would
be essential to introduce the right of the respondent to

the petition to defend himself or herself by raising those

defences, but it would be better not to have any Bill

at all.
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3641. I wonder if your French colleague would help the

Commission by telling us about the French procedure on

reconciliation. In particular, I would like to know (a)

whether it is compulsory, and (b) his comments as to

whether it is successful .—(Maitre Allemes): I would like

to say that the process of conciliation as we know it in

France is not peculiar to divorce proceedings, but is

applied in every kind of case, whether civil or commer-

cial. Generally it is quite an informal kind of proceeding

which takes place before the justice of the peace, and

therefore when applying these proceedings to divorce the

French legislators have not created something new, but

have only complied with the ordinary and general rule,

although they have slightly altered the formalities in the

sense that the conciliation proceedings, instead of taking

place in front of the justice of the peace, take place in

front of the president of the court in his own room, and

without the presence of the parties’ lawyers. The pre-

liminary conciliation proceedings have under French law

a twofold aim : the first and main one is to try to reconcile

the parties ;
the other aim is to give the parties time

to think over the position. In order to fulfil the first

aim as 1 have said, the parties must come before the

judge in his chambers, and the judge has to try to recon-

cile them if possible. Both parties must appear in person,

although the respondent is not compelled to do so; it is

only the petitioner who is bound to appear, it ootn

parties are there the judge will ask the petitioner whether

he intends to go on with the proceedings, and then he will

turn round to the respondent and ask her what she may

have to say. If the petitioner answers that he intends to

bo on with these proceedings, or the respondent does

not appear, then the judge makes an order to the effect

that he has been unable to effect reconciliation between

the parties and allows the petitioner to proceed with his

petition.

3642. May I stop you there and ask if the judge at

anv time endeavours to persuade the parties to become

reconciled?—I was going to deal with that point when

answering the second part of your question, 'but I may say

at once that whilst the judge puts questions to the parties

as to whether they intend to go on with their proceedings,

as a rule, he never tries to reconcile them for the very good

reason that he has not sufficient time to do it. Recon-

ciliation between parties to divorce proceedings is ex-

tremely difficult, and may take quite a long time, and,

particularly in Paris, the judges have to deal with ten or

twelve cases in the morning, so they are faced with prae

tical impossibilities in this respect.

Now in order to fulfil the second aim of these pro-

ceeding’s, that is, to give time to the parties to think things

over, the law allows the judge, if he thinks that there is a

possibility of 'bringing the parties together, to °rder a

adjournment of the proceedings Up to 194U could

grant an adjournment for twenty days. Since 1941 the law

has been altered, and now the judge can ad]°u™ the pro-

ceedinus for a year, and if when the parties come back

before him he still thinks that there is a possibihty of

bringing them together, then he can order another

adjournment for a further year, but after this second year

the divorce proceedings must go on.

3643 Must he order an adjournment for a year or can

heo'der it for any period up to a

to a year. And the second time, again for any period

up to a year.

3644. Do these proceedings in.

filiation in France to any appreciable extent? 1 can only

answer this question so far as my
and I may say that in thirty-two years of experience m

granted an adjournment either tat™*** before the

war or for a year or two years since the war.

(Chairman)- Did you mention the date on which

this recoocmation procedure

Co*
,C

C°,ii was promulgated in 1803. The only change

increased from twenty days to a period of two years in

1941.

17001

3646. (Mr. Young) : If I understand you aright this con-

ciliation procedure applies to all proceedings?—To all pro-

ceedings whether civil or commercial.

3647. Do you still have in France a waiting period of a

year between the decree nisi and the decree absolute

before a person can get married again?—We have never

had a period of this kind. There are not two kinds of

decrees in France. There is one decree which is the

immediately final decree.

3648. Perhaps I used the wrong expression, but am I

not right in saying that in France, a matter of twenty

years ago at any rate, a divorced person could not marry

before the lapse of one year after the decree?—I see

what you mean. It is a provision which only applies to

the wife. The wife cannot rc-marry before a period of

ten months has elapsed either since the date of the decree

of divorce or since the date of the order made by the

judge at the time of the preliminary conciliation proceed-

ings allowing husband and wife to live separately. This

provision is purely in connection with the question of

children and is still in force.

3649. There is merely a bar on the wife re-marrying?

—It does not affect the husband.

3650 (Chairman) : With regard to Mrs. White’s Bill,

it occurs to me that the occasions on which a case would

arise under that Bill, if it became law, would always be

occasions on which a divorce was being sought against

someone who had not committed a matrimonial offence

;

because if that person were guilty of a matrimonial offence

there would be no need to resort to that procedure. That
is right so far, is it not?—(Mr. Temple): Yes.

3651. Supposing there were introduced the safeguards,

which Mr. Young enumerated, that the respondent could

plead as a bar or as a defence <a matrimonial offence on
the part of the petitioner, or could set up as a bar or

defence a plea that the petitioner was himself or herself

responsible for the break-up, for the separation. Supposing

those defences or bars were open to the respondent, do

you think there would be many cases in which the jurisdic-

tion would be invoked?—(Personally I think there would
be hardly any. (Mr. Latey) : 1 agree.

3652. (Mr. Beloe): Mr. Temple, I have been looking

at the Civil Judicial Statistics, and I see there that in the

year 1951 some 31,000 suits relating to dissolution of

marriage, judicial separation and nullity of marriage were

disposed of, and I also see that some 28,000 of those

were undefended. Could you tell me .what connection a

barrister has with the 28,000 undefended cases?—(Mr.

Temple)

:

If your question is directed to the work that

he does in regard to those cases, he would possibly advise

before the suit was launched, he would probably settle

the petition, if the solicitor is wise, counsel would have

advised on evidence, and ultimately he would have

presented the case in court. Thereafter he might be

called upon to represent his client in maintenance proceed-

ings, which probably would be contested.

3653. And is it necessary that a barrister should appear

in every one of those 28,000 undefended cases?—It is not

necessary that the barrister should do any more than

appear in court to conduct the case. The rest of the

matters may be done by solicitors.

3654. Unless the petitioner is conducting his own case,

a barrister must appear?—At the hearing, yes.

3655 How many undefended cases are dealt with by

a judge in a morning?—I think the average day’s list now

contatas about twenty-four to twenty-five. The list is

generally divided into two, and the five or six oases at the

bottom of the list are general y marked, Not before two

o’clock”, but it does not follow that the first batch of

the morning's list, that is the first twenty oases on the list,

are all disposed of in the morning. Very often there is a

carry-over of four or five or even more into the afternoon.

3656 It would be fair to say that not less than twenty

undefended cases are dealt with in a day?—Yes.

3657 And would you say that the barrister really knows

all the background of the case in an undefended petition?

—He cannot know all because manifestly one cannot

present the whole of the married life of at least three years

in fifteen or twenty minutes to any court.

3658. I mean does the barrister know?—It depends on

the case. _
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3659. 'Presumably in order that he may present the
case to the court he has studied a great many papers and
has had a long meeting with the petitioner and so on?—What generally happens is that if the barrister settles
the petition he may be given short or medium length
instructions to do that, with a sufficiency of information
to allow him to comply with the rules in drafting the
petition. If he advises on evidence, which is a prudent
thing to ask him to do, he then would ask such questions
as he wants to know in order to present an epitome of
the married life concentrating on the important aspects of
it. When he gets his brief he is given a proof of the
petitioner’s evidence which should, in fact, tell him all
he wants to know. Sometimes it does not. In that event
he either has a conference with the solicitor or meets the
petitioner with the solicitor at some convenient place,
his chambers or elsewhere, and supplements the informa-
tion which the solicitor has given him by what he extracts
from his client through the conference.

3660. So it would be fair to say, would it, that the
barrister knows only what his client tells him?—He knows
what the solicitor’s client tells him, and what he finds out
by asking questions himself.

3661. Now what does a barrister know about the children
in the case? Does he see the children?—No, except if
the children are of an age to express a view as to which
spouse they want to go to. In most circumstances the
counsel might see them in the sense of seeing them visually
but he would not interview them and would not speak
to them. It would merely be an occasion when the children
were brought up to court possibly in the hope that the
judge might wish to see them.

3662. From what source does he draw his information
about the children?—He draws his information about the
children from the same source as he draws all instructions,
that is, through the solicitor from his client.

3663. So that he is virtually instructed as to what he
may say, though he may not, of course, choose to say
all that he is instructed to?—I would not put it quite
that way myself. If there is a contested matter in
relation to the children, and a decree has not yet been
pronounced, the first thing that might happen is that
interim custody is sought by one or other of the spouses.
That matter would he decided hy a judge, generally on
affidavit evidence provided by each side. If counsel is
asked to settle the affidavit, the information that he gets
on which he settles the affidavit is provided by the
Solicitor in the form of proofs, statements of evidence or
instructions as to what the facts are, and as to what
so-and-so can say. On that counsel would prepare the
affidavits which would he sworn, affidavits would be
exchanged, then a day would be fixed for the summons
to he heard and counsel on each side would put in the
matter as argued and the judge would give his decision.
Mr. Latey reminds me that in an appropriate case oral
evidence can be given, that is to say, both the witnesses
who have sworn affidavits in the custody proceedings and
the parties themselves can attend, and sometimes do,
before the judge, who would permit them to be cross-
examined by the opposite side, and then make his decision.

3664. In a case where the question of custody is not
raised, does the barrister have any information at all
about the children?—He is bound to have some, because
if there are children the first thing one looks for in
instructions to settle the petition is to see whether one
is instructed to claim custody. If one is instructed to
claim custody, and one is told that there will be no
defence, one is obviously told the names of the children,
their dates of birth and where they are, because plainly
it would be very difficult to claim custody if the children
were over sixteen or indeed if they had lived with the other
spouse for years. It is not so much a question of
“custody” as the de facto control of bodies which is
the real thing- that matters. So counsel generally knows
where the children are or where they are at school

;

if he is wise, and he has not been given that information
before he puts his client into the box, he will generally
say, “ Now, are the children living with you

; do you
look after them

;
where are they at school

; how do they
spend their holidays? ” That information is given to the
court to lay the foundation of the order for custody.

3665. It has been suggested to us that very often custody
is part of the bargain in an undefended suit, and I

wondered if really the barrister had any means of checking
the position?—He could not check it unless of course
there is something that puts him on enquiry. If there
is anything in any set of instructions which sets counsel
on enquiry, his duty being to disclose it to the court, he
must know something about it.

3666. But if that is withheld from him clearly he has
no information?—I agree.

3667. (Mr. Flecker): You said it was difficult to claim
custody if the child was over sixteen?—Yes.

3668. I did not understand quite what you meant by
that?—.What I mean -is this ; the court, as a matter of
practice, will not make an order for custody in the Divorce
Division if .the child is over sixteen at the date when the
petition is heard.

3669. (Chairman)

:

Might I add that as a matter of
practice in the Chancery Division i-t is very rare to make
an order as to the custody of a child over sixteen? The
court is not inclined to order a child of sixteen to go to
his father if he wants to be with -his mother, or vice versa.
May I ask also a supplementary question? Is this right,
that about ninety per cent., or at any rate a very large
proportion, of the undefended cases do contain a prayer
for custody?—In appropriate cases, yes.

3670. Where there are children?—Yes, that is so.

367 1. (Lord Keith): Would you agree with the per-
centage? I am not quite clear wihat is the proportion of
undefended cases in which there is a prayer for custody.
(Chairman)

:

I suggested ninety per cent., but I may be
quite wrong. It came from a very good source, not fromme—I think that is about right. If -there are children,
and, with the restriction on -the presentation of petitions
in the first three years of marriage, there is usually one
child of the marriage, I think the petitioner generally asks
for custody. (Mr. Latey)

:

To make the position quite
plain, out of that ninety per cent, in which there are
prayers for custody, one does in point of fact quite often
find that the prayer for custody itself -is contested while the
main petition is not.

3672. (Mr. Beloe): What percentage of the prayers
for custody are contested?—I think we would both agree,
and this -is merely an estimate, somewhere in the neigh-
bourhood of ten to fifteen -per cent.

3673. In London and the provinces?—I should see no
reason to suppose that there would be any difference, but
our experience is mainly in London.

3674. In paragraph 10 (a) of your first memorandum
(Paper No. 4) you suggest that divorce carries in its wake
grave material disadvantages and injury to children. It is, in
fact, the breaking of -the home that causes the trouble,
is it not, and divorce follows the breaking of the home?
—(Mr. Temple) : Yes, I would agree that divorce follows,
because the home has already broken up if that step is
taken, but I think thait what we have in mind is directed
to emphasising the irrevocable nature and the gravity of
•the step.

3675. I understand. There is, of course, the child
of the illegitimate union which may have occurred if
the deserted party has not obtained a divorce. Do you
consider that that child should be given some considera-
tion?—I am not quite certain in what respect you are
using the word “consideration”. If it were to be said
•that the fact that there was such a child ought to be a
reason for allowing the divorce against the wish of the
•innocent party to the marriage, I would say no such con-
sideration should be given.

3676. Even if there were not a child of the marriage?
—I personally would say not. It is a very difficult prob-
lem because, as I see it, one has to weigh ;flhe rights of,
or the sense of obligation of the community in res-peot of,
a child who has got to live his life, against the obligation
of the community to keep a marriage on foot and preserve
the rights of the innocent spouse of the marriage. I think
that that is a question which is really incapable of solu-
tion. One either has a view on it or not.

3677. But somebody has to weigh this up and decide
•whether the bias Shall be in favour of the child or the
•adult. You would prefer not to come down on either
side?—I would remain neutral. If I had a bias, I think
I should be in favour of keeping the marriage on foot
because I would not be certain in my own mind that
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I was even doing the best for such a child. I might toe

doing a certain .amount of good for it socially, but whether

in the long run 1 should be doing the right thing I would

not know, and until I was convinced that it was the right

•thing to come down in favour of the child as against the

innocent spouse, I would prefer to let things remain as

they are. (Chairman) : May I take up a point which is

obscure to me. I am not quite sure what exactly is going

to be done for the illegitimate child by granting a divorce.

In the first place, ex hypothesi the husband has already

set up a home with another woman together with the

illegitimate child. In the second place, toy granting a

divorce you will not be a step nearer making the illegiti-

mate child legitimate as far as the present law is concerned.

Unless a benefit is to be obtained for that child by making

a smaller provision for the innocent spouse, I do not quite

see what advantage granting a divorce is going to give him.

(Mr. Beloe)

:

My intention was to suggest that granting

a divorce would enable the guilty spouse to marry, and

therefore the child would get a more permanent father or

mother.

3678. Is there not a case for thinking that it would be

to the national advantage that that child should have a

securer home life than that the innocent party of the

first marriage should toe able to keep his or her status7—
I think myself that that would not be so. I think that it

toegs the question to say that .the illegitimate child is thus

going to get a secure home, for this reason : that you

•have to consider what is going to be the view of the

woman with whom the husband is living. It very often

happens that if there is anything in the nature of a subse-

quent forced marriage, which may be the case in certain

circumstances, the foundation of that .particular home is

not going to be a particularly secure one. On the other

hand, vis-a-vis the innocent spouse, you have imposed

upon her without her consent or against her will -a dissolu-

tion of that marriage, and the only effect is that prob-

ably the financial situation of both homes is going to

suffer. I would concede from the way that you put your

argument that there is a case, but the weight that I would

attach to your argument for it would not be very great.

3679. You have, of course, assumed that it would be

a forced second marriage? That is very unlikely, is it

not?—I do not assume that it must be so in all cases.

I think in certain cases the second marriage might be

forced because, in my experience, there are lots of married

men who live quite happily with women other than their

wives. The one thing that such a man does not par-

ticularly want, and I am afraid this sounds rather cynical

but it is a fact, is to be set free. He may or may not

have thrown in his lot for good and all with the woman

with whom he is living, or he may have told her he has,

contrary to the fact. It is sometimes for that sort of man

a very convenient thing to say, “ I should like to marry

you but my wife will not divorce me”. Therefore, in

that sort of case if the stimulus for the divorce has come

from the woman with whom he is living, and he has to

marry her because he is set free, I would not say that

that marriage was one that was going to last.

3680. In those circumstances it is rather likely that he

would shelter behind the suggested amendments to Mrs.

White’s BUI which Mr. Young has described to you?—

That may be so. (Mr. Latey) : Perhaps I might add one

thing We recognise, I think, in the view that we have

put forward, that there are bound to be a certain number

of hard cases and our view is based on the idea

that one has to do the best one can for the majority.

We have taken the view that if the institution of marriage

is maintained and supported, then the hard cases will

ultimately become less.

3681. In paragraph 10 (d) of your first memorandum

{Paper No. 4) you say:—

“A halt should be called to easier, cheaper and

quicker divorce.”

Do you think that if divorce is necessary it is wrong to

make it as cheap as possible?

—

{Mr. Temple) -. Yes, in

certain cases. It depends how it is made cheaper There

are certain steps which ought to be taken, affidavits to

be filed, time to be allowed to elapse, court fees to pay

for this, that or the other. The effect of making the pro-

cedure as cheap as possible is generally to simplify it

;

then if it is simplified, there is taken out of the purview

of the court certain evidence which the court really

ought to have. I think the approach to divorce is a

divergent one depending from which point one starts

If one starts with the point of view that marriage is really

after all nothing more than a contract, that it has nothing

to do with anybody else except the two parties primarily

concerned, then one’s train of thought goes in one par-

ticular direction. If, on the other hand, one takes the

view that marriage and divorce arc both concerns ol the

State and that the State ought to retain control not only

over marriage and its incidence but over the dissolution

of it, then one’s line of thought goes in another direction.

Then there comes the time when, if the procedure is over-

simplified, logically one must say, why not: ai low people

to go for a dissolution of marriage with as little formality

as they go to change their food ration books.

3682. Am I right in thinking that the fees in the High

Court are higher than the fees in the county court?—

Yes, they are.

3683. So that if divorce jurisdiction were transferred

to the county court, there would be less expense?—From

the point of view of fees taken, yes, possibly.

3684 Everybody would charge less all round, except

perhaps the solicitor?—I do not know that that would

inevitably happen. {Mr. Christie): I think there is one

point you have to bear in mind in relation to the county

court. At present the Legal Aid and Advice Act applies

to proceedings in the High Court but not to proceedings

in the county court. The result is that while divorce

is a matter for the High Court, anybody, however poof,

if he has a proper case, can obtain a divorce with the

necessary legal assistance at the expense of the State. In

fact, people are obliged to contribute as much as in the

view of the National Assistance Board they are able to

do without ruining themselves, so they are compelled to

make some sacrifice, but even if they have no money

at all, 'they can still take proceedings. In the county

court—I would not like to make an estimate—the cost

they would probably have to incur is a sum of between

£50 and £60, and that might in many cases be beyond

their means altogether.

3685. Unless, of course, the Legal Aid and Advice Act

was extended to the county court.—Unless it was extended,

I agree. There are many reasons for desiring extension

but there are financial reasons against it at the moment.

3686. If the divorce jurisdiction were transferred to the

county court and legal aid were available in the county

court for divorce proceedings, the cost to the State would

be less?—I should doubt it myself. I feel that one would

require to go through the same steps in the proceedings

in the county court, which is not nearly such a con-

venient tribunal because the county court judges have

their other work to do. They do not sit continuously in

the same court day after day. They have a circuit

where they sit in different courts, the result of which

I should have thought would be to make it very much

more difficult to adjust the work satisfactorily.

3687. (Mr. Mace): With regard to Mr. Beloe’s ques-

tion about counsel seeing the client, it may still not be

clear as to what really happens. Of course, first of all

the client sees a solicitor. Would you agree that there

would usually be conferences of some hours between the

client and the solicitor?—(Mr. Temple): Yes, I agree.

3688 In which all matters would be discussed, questions

of custody of the children and the whole family story?—

I agree.

3689 If the brief to counsel is fully and properly pre-

pared by the solicitor there is really no necessity for

counsel to see the client except to reassure the client,

which is often very necessary?—Yes, I agree.

3690 Often in practice the brief is not complete and

counsel has a conference with the solicitor?—Yes. I agree,

with that.

3691. And there the missing parts of the story in the

brief are discussed between counsel and solicitor?—Yes.

3692 And the solicitor says frankly, “ I did not ask

or “I did not find out”, or “Yes, I did find out and I

am sorry I did not put it in your brief ”?—Or, “I did

not think it important
,

3693. Or, “I did not think it important”, and then

it is decided’ whether counsel sees the client direct to obtain'

the information or the solicitor sees the client again?—

Yes.

Printed image digitised by the University of Southampton Library Digitisation Unit



22 July, 1952]

ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Mr. H. A. H. Christie, Q.C., Mr. R. J. A. Temple, Q.C...

Mr. J. B. Latey, M.B.E., and MaItre Allem£s.

[Continued

3694. The practice which has existed for so many years

between the itwo branches of the profession, would you

agree, works ideally?—Yes, I would.

3695. And it is the solicitor’s duty to see the client

and get the information, counsel’s duty generally to advise

and conduct the case?-Yes, the duty of preparation for

the one and the duty of presentation for the other.

3696. The other point is regarding fees in the county

court. First of all, let us find out what we mean by lees.

The county court scale of fees, that is money paid to the

court, is cheaper than the High Court scale of fees •

the moment?—Yes.

3697. 'But if divorce jurisdiction were given
^
to the

county court we do not know what scale of tees tne

Treasury would impose upon the presentation ot petitions

in the county court. Do you think it would be cheaper/

—No, I do not.

3698. In regard to counsel’s fees, .payment ^ required

for work done and in the majority of cases that take

place now a case in the county court requires less.
work

than a case in the High Court and, therefore, counsel s

fees are cheaper in the county court? Yes.

3699. If divorce work were to be transferred to the

county court, would you agree that counsel would have

to do the same amount of work in the county court as

he does in the High Court?—He would.

- 3700. [Mr. Beloe): Does counsel have to appear in the

county court?—'No.

• 3701. [Mr. Mace)

:

Not at the moment, .but if divorce

work were given to the county court, of course, we do

not know whether solicitors would be given the right of

audience?—No, we do not.

3702. Assume that counsel retained a right of audience

•in the county court, do you think that there would be

any reduction in the fees for counse appearmg n the

county court, as against appearing in the High Court?

No, I do not.

3703 Let us come to solicitors’ charges. The county

court has a scale of solicitors’ charges?—Yes.

3704: That scale does not apply to divorce work so

we do not know what scale would be given to solicitors

if
:

they, conducted divorce cases m the county court? No,

we do not.

3705. So we cannot say whether it would be very much

cheaper to employ a solicitor alone and not counsel?

It Is quite impossible to say at the moment.

3706. It may be imagined that the solicitors’ .profession,

if given the right of audience, would request remuneration

in consideration of the responsibility of the work it was

doing?—Certainly.

3707. [Mr. Maddocks) : In .paragraph 31 of your second

memorandum (Paper No. 5) you recommend the

up of special matrimonial courts, and you say that Any

case would then be tiled to a finish from day to day' .

You will appreciate that this raises a point which presents

difficulty to every magistrate and every Master in the

High Court. A magistrate cannot adjourn proceedings

which are started by a summons on complaint from day

to day because his next day's list is always Ml.—I should

have thought myself that the solicitors or the applicants

starting the matter by way of summons on c
°i”

P
im of the

to be able to give some estimate of the length of the

case, if it were to be contested, at the time when the list

was being made up.

3708. Do you remember the new procedure which was

introduced into the King’s Bench Division about 19311-

Yes, very well.

3709 Do you remember that the idea of that procedure

was that at the hearing of the summons for directions

the day of trial was fixed?—Yes.

3710. Do you remember that that procedure broke down

completely because the estimates as to the length of hearing

which were given did not enable the courts to go on

from day to day?—I quite agree.

3711. That was in the High Court where .things can be

done in a much more orderly fashion. Do you think

that it would be possible in a magistrates’ court to adjourn

& hearing from day to day?—I do not think that the fact

that such a procedure was tried in the High Court and

did not work particularly well would be a sufficient reason,

if I may say so, for not trying the scheme in the magis-

trates’ court. Even if the magistrate were left without

work to do for half a day, or indeed, if after the case

had proceeded for an hour, he came to the conclusion

that he would not be able to reach the next one in the

list and sent the parties in that case away, I still think

the scheme would have advantages.

3712 [Chairman): As I understand your scheme, the

magistrate would be dealing with .nothing but matrimonial

causes?—That is so.

3713. So that he would not have the interruption of

other work?—No.

3714. [Mr. Maddocks): What you suggest is done in,

I think, every .magistrates’ court, that is to say, when

the warrant officer puts 'the return day on his summons,

he always finds out, if there are solicitors in the case,

about how long the case is going to take so that he can

make up a list?—If it is a case which is not finished m
the day, one has sometimes to wait for six weeks before

one can get another day fixed to finish off the case.

3715. Surely a fortnight or three weeks in a metro-

politan court?—Some period of that sort.

3716. Your idea is the old idea that one should ascertain

the probable 'length of the case before making up the

list?—It would be this. The court would sit in sessions

and a list would be made up with, say, twenty or thirty

contested matrimonial causes in respect of each of which

there was some sort of an estimate as to the probable

length.

3717. One cannot get an estimate of the length of the

cases where the parties are in person?—Agreed. All one

sees is the summons on complaint for desertion or cruelty,

as the case may be, and that is all one knows.

3718. And to hear a cruelty case may take a few minutes

or three or four hours?—Supposing the cases are listed

in order : Smith v. Smith ; Brown v. Brown ;
Jones v.

Jones ; those three cases are put into the list for the day

and there are a couple more for the next day ; if Jones

v. Jones has not finished on the Monday, is there any

reason why it should not go on on Tuesday?

3719. There is every reason -in a .magistrates’ court.

One cannot bring very poor people to the court and send

them away again with .the case unheard. If .the last

case does not finish, it cannot be put over to the next

day because if one does do so and .the case takes, say,

two hours the next day the .people who are concerned

in that day’s list .will have to be put off ; one cannot get

in touch with the people in the cases in the next day’s

list to tell them not to come—That I also appreciate. It

is not like the High Court. Does not that suggest there

is a tendency to overload the lists? Suppose one

approaches it from a different angle and says that it is

better that occasionally the magistrates should be un-

occupied? [Mr. Maddocks): That very often happens

on the matrimonial count day.

3720. [Mrs. Jones-Roberts)

:

I should like to make sure

that I heard Maitre Allem&s correctly. When he dealt

with reconciliation proceedings before the judge I thought

he said that the respondent may not appear .—[Maitre

Allem&s): That is correct. I said the respondent may

not appear. He^ cannot .be compelled iby the judge to

attend the preliminary proceedings. It is obligatory on

the petitioner to appear but not on the respondent.

3721. Are there any officers specially appointed to do

reconciliation work, or is it entirely in the 'hands of the

judge?—It is entirely in the hands of the judge, the presi-

dent of the court.

3722. [Mr. Justice Pearce)

:

I wanted to ask youi
a

question on insanity. Will you dissent if you think the

assumptions I put to you are unreasonable? Firstly,
,

m
1937 it was felt that the medical profession required that

a patient should have had five years’ care and treatment

before they could pronounce so grave an opinion that

he was incurable. Secondly, since then that period has

been greatly shortened by such things as the leucotomy

operation and .treatment by insulin coma ; also since

that time there has tarn an increasing °*

allowing patients to go out on leave and taking peopl

as voluntary patients rather than .as certified patients.

Thirdly, will you assume that there seems to be universal
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agreement that the Act as at present is capable o-f im-

provement? Fourthly, suppose that doctors felt that

something like two years’ care and treatment was still

necessary in order for them to make so grave a pro-

nouncement, and suppose that that two-year period were

to include any form of treatment such as treatment as

a voluntary patient and treatment abroad. Supposing all

those things, would that go some way to removing what

you feel is the hardship at the moment?—(Mr. Temple) -

.

Yes, personally I would agree with that. (Mr. Latey):

I would agree with that, subject just to this one point.

One of the difficulties which we were trying to get over

in our suggestion of removing the requirement of care

and treatment was the tremendous difficulty in defining

care and treatment in such a way as to cover all the cases

one wants to cover.

3723. I quite appreciate that difficulty. That, I think,

is probably too long a matter to go into, but supposing

one could define it satisfactorily so as to include voluntary

treatment, treatment abroad, treatment by licensed houses,

that would probably go most of the way to removing your

objection to the present state of affairs?—(Mr. Temple):

I think it would.

3724. Now in deciding whether one would go all the

way and provide that no period of care and treatment

shall be necessary, one would have to strike a balance,

would one not, between the conveniences you have put

forward as arising if there is no period of treatment and

the necessity for a doctor having certain evidence before

he can truthfully make so grave a pronouncement as that

a patient is incurable?—-Yes.

3725. On your proposal the dootor might be in great

difficulty about providing an opinion for the petitioner,

because the patient could not 'be made to undergo a

compulsory examination. Do you agree?—Yes, I agree

with that.

3726. Would one really be conferring much benefit on

a petitioner if there were to be no requirement as to care

and treatment when one comes to think of the difficulty

of getting a conscientious doctor to persuade the court

that a man was incurably insane who had not been under

any treatment whatever? I will add just this, that a person

might be liable to be divorced because he was insane

though he had never been treated.—I think that with an

extended definition of treatment there would be no

objeotion. That really marches in with the line of thought

(The witnesses withdrew.)

we were suggesting in regard to the abolition of treat-

ment altogether. With that extended definition o-f treat-

ment it is difficult to imagine any case where one could

prove to the satisfaction of the court that a person was

r.f nnsmind -mind when he or she had not had
incurably of unsound imind when he or she had r

any form of treatment.

3727. That is the difficulty I foresee. One would never

persuade the judge if there had been no treatment. Do

you think that the balance of convenience is on the side

of your proposal, or on the side of the proposal I have

put -to you on the supposition that one could get a satis-

factory definition of care and treatment? I should say

that it is on the side of your proposal on that supposition.

3728. (Lord Keith): I wish to clear up one possible

misconception. In answer to Mr. Young you said some-

thing about the law of collusion in Scotland. Now I

would ask you to assume from me that collusion in

Scotland includes an agreement between the parties to

withhold a just defence. If certain defences were intro-

duced into Mrs. White’s Bill then, of course, if they

were withheld, that would be collusion. You agree with

that?—If they were withheld as a result of a bargain

between the spouses I would agree it would be collusion.

3729. And in that respect the law of Scotland and

England would be the same?—I accept that.

3730. (Mrs. Allen)

:

We have had questions raised on

collusion. Do.es not .the fact that a single act of adultery

is a ground of divorce tend to open the way to

collusion?—But the court has to be satisfied of the com-

mission of the offence and personally I see no alternative

The offence is adultery and as far as .the offence is con-

cerned it does not make any difference whether it is a

course of conduct or an isolated act. I do not think one

could possibly have legislation in which ;£ a single ant of

adultery was committed one would withhold the right to

a divorce from the innocent party who chose to complain

of it. T «_ i

3731. (Chairman): The vital point, I think, emerges in

vour last answer, the innocent party is not by any means

bound to ask for a divorce for a single act or indeed for

a number of acts of adultery—I know, and very often a

single, isolated act is followed by condonation and

forgiveness. .

(Chairman)

:

Thank you very much, we are much

obliged to you.

PAPER No. 48

MEMORANDUM SUBMITTED BY THE HALDANE SOCIETY

The views of the Society on this sulject as determined

in August, 1948, are incorporated in Chapter IX ot 1

Reform of the Law edited by Professor Glanville Williams

(Golilancz). (See Paper No. 49.)

Since that time the experience of our members, in both

branches of the profession, has tended to confirm the

opinions then formulated and, except in one respect, we

find no reason to modify the .proposals there made,

do not consider that we oan improve upon the language

used by the learned editor nor materially strengthen the

arguments there advanced.

We therefore support the proposals for the refformof

the law of marriage and divorce set out m *at work, and

recommend their implementation as of immediate urgency,

with the following exception.

In the work in question it is recommended that the

matrimonial jurisdiction at present exercised by both the

High Court and the courts of summary jurisdiction be

transferred to the county courts. We do no : now^onsider

that in the present financial situation of the country

would be practicable to transfer the jurisdiction at present

exercised by magistrates to the county courts.

While not necessarily ab^domgffie long-term view

that there should be one Family Court• » a
^
d “ll

countv court we do not at the present advocate the trans

ference of summary jurisdiction^
the county courts. Our support:for

f/°^ct Sv
tained in the above work is qualified in this respect only.

17001

Our objections to the present handling of matrimonial

causes by courts of summary jurisdiction are these.

1 The trial of the issue between husband and w*
takes nlace in a “police court” atmosphere with the

husband too often treated by the court and its officers

rather like the accused in a criminal case.

2 So long are the lists of matrimonial cases (especi-

ally ifthe metropolitan area), that cases frequently have

to be hurried. Matters, particularly m cani of .OTdly

and “constructive desertion ,
which in the High Court

and “constructive desertion ”, which in rfie H'Sh Court

would take perhaps two days to try, are dealt with in

two hours by stipendiary or lay magistrates.

3 In too many courts of summary jurisdiction there

appears to be an inherent prejudice
ffie

This may be to some extent due to the fact that the

husbands are constantly before the court as -being m
tre7rs with maintenance orders. The clerk to the court

who is charged with the duty of enforcing these orders

may perhaps develop an unconscious prejudice against

husbands appearing in his court.

4 The procedure in courts of summary jurisdiction

makes no effective provision for obtaining particulars

of allegations of matrimonial offences, nor for discovery.

Here again the system tends to operate against the

husbandf who in many cases comes to court without

knowing the nature of the wife s case in more than the

barest outline.
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Until such time as the establishment of a single “ Family
Court ” may be possible, we urge that in matrimonial
causes in courts of summary jurisdiction legal aid be
granted under the provisions of the Legal Aid and Advice
Act, so that both husband and wife may have the benefit

of professional advice and their cases properly conducted
within the limitations of summary jurisdiction.

If our proposal be adopted that the matrimonial juris-

diction at present executed by 'the High Court be trans-
ferred to the county courts, it will be necessary to extend
the operation of the Legal Aid and Advice Act, 1949, to
those courts.

(Dated 15th January, 1952.)

PAPER No. 49

CHAPTER IX. THE REFORM OF THE LAW
(Edited by PROFESSOR GLANVILLE WILLIAMS and reproduced by kind permission of the Editor and

Messrs. VICTOR GOLLANCZ, LTD)

(NOTE.—Those parts of the chapter referring to matters which are clearly outside the terms of reference of the Commission
have not been reproduced).

FAMILY LAW
I

MARRIAGE BARS
1. At present marriage is prohibited with many members

of one’s deceased or divorced spouse’s family. The prin-
ciple has been reduced by Acts like the Deceased Wife’s
Sister’s Marriage Act, 1907, but it is still forbidden for a
man to marry, e.g., his divorced wife’s sister. Thus if his
wife dies he can marry her sister, but if his wife runs off
with another man and he has to divorce her, he can never
marry her sister as long as his previous wife is alive.

In the same way he cannot marry his brother’s divorced
Wife

1

..
The only valid reasons for restrictions of this sort

are biological, and there is no biological reason for main-
taining any prohibition on marriage with any member of
the other spouse’s family or with any relatives by marriage
of members of one’s own family.

2. In passing it may be observed that a scientifically
devised legal system would prohibit marriage with a double
first cousin. Such marriage is biologically as bad as
marriage with a brother or sister, and much worse than
marriage with a half-brother or half-sister

; yet it is allowed
by law and public opinion while marriage with a half-
brother or half-sister is condemned.

H
THE LAW OF HUSBAND AND WIFE

3. In present-day society the married woman is generally,
though not necessarily correctly, regarded from the legal
and economic point of view as the dependant of her
husband. The particular laws intended to give her pro-
tection, provision and sometimes advantage are based on
the fundamental assumption of her economic dependency.
Hence she possesses rights of shelter and maintenance
exercisable against her husband, has certain powers of
pledging his credit, and is generally identified with him in
domicil. There are, however, no rights in law deriving
from her contribution to the home by way of services as
housewife and mother, although such is the very full-time
occupation of the vast majority of married women. This
attitude of the law is undoubtedly a reflection on a society
which is all too slowly coming to recognise that the services
of housewife and mother are a vital contribution to
national wealth. Indeed, so ingrained is the notion of
dependency that it even extends to the case of the married
woman who acts as the unpaid helper in her husband’s
business—usually a “ one-man ” affair

; her work is no
niche recognised as giving her title to any property than
that of the married woman engaged solely in domestic
duties.

4. The married woman’s work in the home being in its

nature wageless, though not necessarily less arduous than
that of her husband, she finds herself in a continuous
state of economic disadvantage, with no savings she can
call her own, very little guarantee of security in old age,
and increasingly out of touch with practically any form
Of remunerative employment. The home and the money

1 A Bill to allow such marriages was introduced into the House
of Lords by Lord Mancroft in 1949. It received much support,
but was withdrawn when it was made clear that it could not
receive Government time. The existing law was consolidated in
the Marriage Act, 1949, Section 1.

income being usually the property of the husband, he
inevitably enjoys a superior economic and legal status.

While this situation is largely mitigated by the husband
refraining from abuse of legal right, it leaves the woman
who is unfortunate in choice of husband open to unjusti-
fiable hardship and humiliation, more often than not
reflected on the children of the marriage.

5. While there are in theory rights of maintenance en-
joyed by women and children, in practice the value of
these rights depends largely on the social status and sense
of moral responsibility of the husband—quite apart from
his financial resources. As is well known by those
familiar with the magistrates’ courts, there is many a slip
’twixt order and payment. And the working class woman
who seeks to pledge her husband’s credit at the Co-opera-
tive Society or the gas company will not get very far.
Her rich sister when visiting Worth or Molyneux for
“ necessities ” may fare better.

6. Our existing laws by merely giving dependency rights
tend to perpetuate the married woman’s dependent and
serf-like status. It does therefore appear a matter of
importance and urgency that property rights should be
more equal as between husband and wife. It is, moreover,
believed that such legal recognition of the wife’s rights
would tend to lessen the number of matrimonial disputes.

7. The husband is not without a grievance at the present
state of the law, for he is assessable in respect of the
income tax and surtax of his wife living with him.
No assessment can be made upon the wife, and con-
sequently the penal provisions of the tax laws can be
directed only against the husband. The rule is clearly
capable of working injustice, particularly where a man of
small means marries a rich woman who is unwilling or
unable to put him in funds to meet the tax demands. The
injustice is aggravated by a judicial ruling that, since no
liability is imposed upon the wife, a husband who has paid
tax in respect of his wife’s income has no right of in-
demnity against her. Also, if she has died, leaving her pro-
perty elsewhere, he has no right of indemnity against her
executors.

8. It is proposed that the following steps should be
taken :

—
(i) Separate assessment of married women
A married man should be entitled to require the

revenue authorities to assess his wife separately to tax,
and in such a case the wife should be treated as though
she were unmarried.

(ii) Disclosure of property

If equality of rights in the home is to become a
practical matter one essential preliminary must first be
satisfied. Both spouses must know of what the family
property and income consists, and there should accord-
ingly be mutual disclosure of property and income. For
this purpose either spouse should be entitled at any time
to obtain at a charge of 2s. 6d. each from the appro-
priate Inspector of Income Tax a copy of his or her
spouse’s last three annual income tax returns or
P.A.Y.E. certificates.

(iii) Property rights

On application under Section 17 of the Married
Women’s Property Act, 1882, the court should have an
absolute discretion to divide the furniture and other
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contents of the home between the parties, subject to

the rights of creditors. The wife’s savings from house-

keeping money should be presumed to be the joint pro-

perty of the spouses in the absence of proof to me

contrary. The court’s determination of these questions

should be taken into account in any claim by the wife

for maintenance.
* * * *

<iv) Actions between spouses

Injustice is frequently occasioned by the rule that

husband and wife cannot, in general, sue each other in

tort. This rule should be reversed, though for the sake

both of the future relations of the parties and or tne

children, the court should in this instance be given a

discretion to hear the case in camera.

Ill

DIVORCE

Good marriage or its absence

9 In any community the family is the unit, and it is of

vital importance that family life should be preserved

and strengthened. It is in the public interest that good

marriages should be achieved, and that children should

be desired and welcome in them. Good marriage is

achieved when the separate indmduali^ of the spouses

grows into a community of body, mind and soul, when

children are desired, loved and brought up by joint effort.

What the Jaw can do

10.

The law cannot make people love one another, or

make them live together if they do not do so of their own

free will. This truism would not haVe to be stated were

it not so often ignored in connection with divorce. To

force people wh! do not love
.

one another to remain

together is often the apparent intention of ourpresent

divorce law when it denies divorce to couples who are

unable to achieve or maintain a good mama^. The

results are misery to the spouses, an unhappy home for

the children, contempt for the law and a danger to society

It should be recognised that the law can only do the

following things for such couples:—
(a) decide whether they should have the legal status

of being married
; . , ... ..

(b) protect a party who does not desire cohabitation

against the attentions of the one who does ;

(c) make and enforce orders as to the custody of

children ; . ,

(d) make and enforce financial arrangements.

There can be genuine disputes about <c) and (d), and such

disputes can be fit subjects for decision by the court.

11. In the case of (a) and (b), the function of the law

should be mainly declaratory—to give public recognition

to an already accomplished change in the private relations

of the parties.

The present position in England

12. In 1946 some 25,000 orders were made by .magis-

trates effectively separating spouses without -ai^ right to

re-marry. These figures can be compared with soine

1-0 000 magistrates’ orders in 1939. Tins means feat a

present on every weekday throughout file

Of oyer 160 men and women whose n^maps have broken

down -are separated by order of the court, although they

•have no right to re-marry, because neither of them has

toe “e ofthe Xl*. adultery, wWch ?r„v,d!

Ipoal name for divorce, or because the so-called mno

S" prty does not wish to too a divorce, or became

they cannot afford a divorce.

JLIy
h
o°

«*

'

14. This state of things lowers «&er 1han .peases

respect for the institution of marriage, and is the result

17001

partly of fee ecclesiastical basis of our divorce law and the

view that divorce is a prize to be obtained only ^ certain

rigid conditions are fulfilled, and partly of the excessive

cost of divorce proceedings.

15. It is therefore desirable so to alter the grounds of

divorce that the law will afford legal recognition to the

end of any marriage which has in fact clearly broken

down, and will do so at a cost which does not prevent

ordinary people from exercising their legal rights.

Grounds for nullity and divorce

16. In addition to the present grounds for nullity and

divorce there should be recognised as grounds for dlvorce

.

habitual drunkenness or drug-taking, having spent an

aggregate period of three out of the preceding five years

in prison, a sentence of imprisonment for five years or

more (even though the sentence has not yet been served},

unjustifiable refusal to have any children at all, two years

desertion, and cruelty re-defined so that injury to health

ceases to be a necessary ingredient. Unjustifiable refusal

of sexual intercourse should be treated as desertion, and

it might be considered whether time spent m prison should

betreated in the same way. It might also be considered

whether persistent lesbianism should be.added as a ^ound

for divorce. Divorce on the ground of insanity should be

extended: at present there is a right to divorce after five

years where the -respondent -has been certified as of unsound

mind, but not where he or she has been a yototaryi^tient

in a mental hospital -without being certified. The test

should be one of incurable insanity.

17. This leaves us to consider two more

suggestions: divorce by consent, and divorce for long

separation.

18. The absurdity of the present divorce few is most

clearly seen in cases where neither spouse can fairly

blamed for the failure to achieve or maintain a good

marriage. They are compelled, if they want a divorce, to

fabricate collusive evidence. The only aUernative is

agree to separate while remaining married. Divorce

then only be obtained as the result of subsequent adultery.

If ultimately the marriage is dissolved on this ground, all

concerned feel dissatisfied with the law because it ha?

made an ass of itself—it acted as if the

the break-up of the marriage, whereas in fact the -break up

of the marriage caused the adultery.

19. In these circumstances most civilised adults f«l

l

thev themselves are in the best position to decide whether

-their marriage is a good one and whether it can continue.

Sy£ a permanent and good damage aad
^

tp

snite of all they can do they do not succeed, they resent

having to take part in an elaborate ritual based on 4 legal

fiction to have their marriage dissolved. They nghtly feel

not be outraged by a public trial.

20 It is therefore suggested that divorce by consent

sisss
six months gives P1 W

has boon
reflection, and the fact that a

proposal
made would bo n, bar and
.avoids tto

are now found too. It

the
-by consent is found in other

may be pSoSnt countries of the North

SrSS"S“y
eto?

ta found to worit well.
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IX

LEGITIMATION

49. It is in the public interest that children should be
born in wedlock, or appear to be, so as not to feel social
outcasts. It as therefore recommended that marriage
between parents should always confer upon a child born
before marriage the status of legitimacy, whether at the
time of birth either parent was free to marry or not.

50. When at the hearing of a divorce case all the
following conditions are satisfied :

—
(a) paternity of a child bom in wedlock is denied

by its legal father
;

(b) paternity is admitted by another man

;

(c) such admission is confirmed by the mother

;

(d) the report of the court welfare officer is in favour
of the proposed change

;

the court should have power by order to adjudge the
child to be the legitimate issue of its biological parents,
such order to take effect conditional upon the marriage of
the biological parents.

51.

Legitimacy cases should be heard, like adoption
cases, in chambers5

.

6 See the criticism of the present publicity by Judge Tudor Rees
reported in The Times, November 9th, 1948.

EXAMINATION OF WITNESSES

(MR. W. HARVEY MOORE, Q.C. and MR. STUART SHIELDS, representing the Haldane Society; called and examined.)

3732. (Chairman) : Mr. Harvey Moore, you are here
to represent the Haldane Society?—(Mr. Harvey Moore) :

I have come here really out of respect to this Royal Com-
mission, rather than myself to give evidence. Unfor-
tunately, the Vice-Chairman, Mr. John Elton, who was
the Secretary of the Haldane Society for many years, has
found it quite impossible to attend this morning. May I
just say this? The Haldane Society is a society of some
300 members, and the evidence which it has already put
before you is based upon discussions in regard to divorce
which took place before there was a division in the mem-
bership of the Haldane Society. There is a book called
The Reform of the Law published by Gollancz and edited
by Professor Glanville Williams.

3733. We have all read the relevant chapter—The point
I wish to make is this, that there was a split in the then
membership of the Haldane Society and another body
was formed called the Society of Labour Lawyers which,
because of its closer affiliation with the Labour Party,
found, I think, some difficulty in expressing views on con-
tentious matters. Now the Haldane Society, which I am
representing here today, is the other portion of that once
united Haldane Society which produced the book. There-
fore, though I can speak of course only for the Haldane
Society as it now exists, .1 think it would probably be
right to say that the members of the two bodies, which
in a united form produced that book, are, by and large,
likely to support the proposals .that have aotually been
put before you today in the name of the Haldane Society.

3734. I am not sure that .1 followed that. You are
speaking for the Haldane Society?—Yes.

3735. Do I understand you to say that you are speaking
for any larger part of the community?—No, I have no
authority to do so at all. What I was suggesting was
that, seeing that that book was produced by men who
now are to be found in the Haldane Society or the Society
of Labour Lawyers, there are probably a number of other
individuals outside the 300 members of the Haldane
Society, who would support these proposals.

3736. Approximately how many members of the
Haldane Society were there before the split occurred?—About 450.

3737. There were about 450, and when the split took
place the Haldane Society was reduced to the present 300?—Something of that sort.

3738. Can you tell us what is the distinction between
the two bodies

;
on what rock did the split occur?—It

occurred on this rock. At that time the Haldane Society
was affiliated to the Labour Party and there were members
of the Haldane Society who were Communists or fellow
travellers and who were not eligible for membership of
the Labour Party. A very great colleague of ours, the
lawyer statesman, Sir Stafford Crapps, was at that 'time
the President of the Society and he felt that the non-
Labour Party element was getting too strong a hand in
the organisation of the Society. Therefore proposals were
made that, in .the future, membership should be confined
to those persons who were eligible to become members
of the Labour Party. That would have made it more a
political lawyers’ society than it had been up to that
time, because, though it contained Labour Party .members,

Communists and some fellow travellers, it also in fact con-
tained, I think, two Conservatives and quite a number of
Liberals, and, as is only right and proper among lawyers,
some persons who had not any declared political principles
at all. Anybody who was not eligible as a Labour
supporter was, according to these new proposals, auto-
matically debarred from membership of the Society. The
two-thirds majority necessary to alter the rules was not
obtained and therefore it became necessary for the, shall
we say, defeated Labour Party personnel to leave the
Society, which they did, and to form another Society,
which I may say I also joined as a founder member.

3739. So it is now clear, I think, what the Haldane
Society as at present constituted consists of.

. Does it

include only barristers and solicitors, or anybody else?

—

Anybody connected with the law, 'that is to say, barristers,
solicitors and solicitors’ clerks.

3740. And students?—And students, a few of them.

3741. I would be glad if Mr. Stuart Shields could tell
me how many members are (a) barristers, (b) solicitors,
(c) solicitors’ clerks and (d) others? Can you supply that
information?

—

(Mr. Shields): Taking a membership of
something like 300, one could say that approximately
forty per cent, were barristers and forty per cent, were
solicitors, and then the rest would be either managing
clerks, students or possibly university teachers of law or
legal civil servants.

3742. Do you wish to add anything else before we ask
you questions?

—

(Mr. Harvey Moore): Just this in case
members -of the Commission should think it is within their
terms of reference. I respectfully suggest that some con-
sideration might be given to the way in which the divorce
commissioners are appointed and remunerated. In my sub-
mission it is very desirable in any matrimonial proceedings
that the person before whom such proceedings take place
should be fully qualified, as of course the present commis-
sioners are, but also I suggest that this Commission, if it

thought proper, might make some representation to the
effect that persons taking divorce business should be fully
employed judges under the Crown. I think that there are
some people who feel that if their case is being heard
by a commissioner they have not quite the respect and
gravitas they would have got if the hearing had been by
a judge of the High Court.

3743. It cqmes to this, you think persons who try divorce
cases should either be judges of the High Court or county
court judges appointed to act as commissioners?—Whoever
is appointed should be regularly appointed as part of the
judicial personnel of the State.

3744. You think that commissioners who try divorce
cases should not be members of the Bar?—No.

3745. In your memorandum you refer to the work The
Reform of the Law, edited by Professor Glanville Williams,
and you say “ The views of the Society on this subject, as
determined in August, 1948,”—that is before the split

—

“ are incorporated in Chapter IX of The Reform of the
Law ”. Then you go on to say that except in one respect
you do not find any reason today to modify the pro-
posals contained in that chapter. The one respect in
which you do not support these proposals is this. You
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jurisdiction S' .present exercised' by magifa.es to the n,"*!’?
county courts, and you set out your reasons.

which tended to reduce the possibility of achieving

rTpitantn of dnrabie >i«e-long marriage,Certainly

of the Law?—That is right.

3746. As these views are .put forward largely by mem-

bers of the English Bar, I shall first ask Mr. Lawrence

to put any questions that he may desire to ask on this

chapter and your memorandum.—On this matter may my
friend, Mr. Shields, reply because he has studied the

matter and knows .the views of the Society?

3747. (Mr. Lawrence): Before 1 proceed to an examina-

3756. That is putting it negatively. I was trying to see

if we could proceed .positively, tout at least you would

subscribe to the negative view?—Yes.

3757. Then the chapter goes on to set out the limita-

tions in the law and the first one is that the law can

“decide whether they should have the legal status of

being married ”. That is a recognition, is it not, of the

fact that by entering into the state of matrimony people

tion of some of your proposals, I would just ask one dQ acqU jre a legal status?—Certainly, yes.

question in regard to
3758. That status is something above and beyond the

I gather that the present mubhibra
^
of tire Haldan

results flowi from {he form o£ an ordinary simple con-
Society still includes those persons whose political views

t?_t au;?e aBree .

disaualify them from toeing members of the Labour t**0” 1 quie b
.

....... , . __
pa3v?—(Mr Shields) • Yes. 3759. In other words, it is a recognition that the com-

3748. I think, as my Lord Chairman has said it is quite “'thfraga^lSof mMrtaonyl^Vej!'’~ » * ***** * »»
CUUIUUNivtl ecc ca.c, — o * ,

fessor Glanville Williams’ book, represents the views of

the whole Haldane Society before the schism, and also

represents the present views of a large part of that

Original Society?—That is so.

3749. Thank you ; I wanted to get that clear. Now to

come to the matters which are more obviously within our

terms of reference, I want to elucidate with you, if I may,

some of the implications of your recommendations under

the 'heading “Divorce”. It is said (paragraph 9, Paper

No. 49):— .

“ In any community the family is the unit, and it is of
. . . ... Ufa oUaiilH Kp rsrrcQp.rvp.d

ticipant, in any attempt to dissolve it?—Yes.

3761. You agree with that, do you?—Yes.

3762. The statement in paragraph 10 is summarised id

paragraph 11, as follows:

—

“ In the case of (a) and (b), the function of the law

should be mainly declaratory—to give public recognition

to an already accomplished change in the private rela-

tions of the parties.”

That is another way of saying, is it not, that when the

State is called upon to play its part, whatever that may
be, in the dissolution of a marriage all that it is required

vital importance that family life should be preserved to do is to place a rubber stamp upon a document

and strengthened. It is in the .public interest that good bodying the wishes of the parties themselves?—'Taking,

marriages should be achieved, and that children for example, the question of divorce toy consent, which is

should .be desired and welcome in them.” dealt with later in the chapter, the State has to make it

and then it goes on to define What is meant by a “ good quite clear that the parties are genuinely consenting and

marriage” ^ want to understand that. The definition that there is no coercion of one party toy the other.

is
._ 3763. I will deal with that, if I may, when I come to

“ Good marriage is achieved when the separate in- it. I quite understand what you mean, but when you

Hividualitv of the spouses grows into a community of say the function of the law should toe mainly declaratory

bodv mind and soul, when children are desired, loved to give public recognition to an already accomplished

amlbrought up .by joint effort.” change, that is .putting it very much on the level o£ insert-
ana gn

„ in that mg an advertisement an the Gazette of dissolution of part-

is one of the qualifications of a good marriage in
nership?—I should not have thought that it was putting

sense its durability?—Certainly, yes.
;t quite OQ that level . The court has to satisfy itself either

3750. And I suppose the optimum^ is m the view ot
that a matrimonial offence has been committed, or altema-

your Society a life-long durability?—Certainly. tively, in the case of divorce toy consent, that the parties

3751 There is no suggestion here, is there, that it is in are genuinely consenting. That is not something one can

the public interest that there should toe a succession of achieve by inserting an advertisement in .the London

good marriages, within the definition here, with a series Gazette.

of different partners?—No, I do not think it ever crossed 3754 . That is really the only difference that the court

the minds of anytoody who composed the evidence. has to ,be satisfied about the matters which you caff safe-

3752 We can reject at once any suggestion of that guards?—Yes, quite.
,

.

sort oan we?—-Most certainly you can. 3765. Then, although we proceed from the hypothesis

8753. In the hex. paraph "Wha, the law can do ”, i.

18

law cannot make peopie love cue another or ft?
make them live together if they do not do so of fh ^ m k^

faototS- We say that one cannot by the

own free will.”
, ... legal machinery ensure that .people are going to hve

Now without embarking on questions of j^^etical juns;
in ,a h

'

ppy married life ;
there are other factors,

prudence, the law as you speak of “ “e "
such as education, which the community Obviously will

by the community of the rules by of con- attempt to bring in to help people in their efforts to

live and by which it desires to see its standards of con
achiev

P
e a lhappier> life-long marriage. That is rather a

duct measured, is it not? Yes.
different thing from saying that one can achieve such a

3754 It may be true to say, “ The law cannot make
result toy the machinery of the law.

I"**** S.v
d
pr

tt

d„ E 3766. I think
_
we. M. bit tt cfmfffttm. I

£r” will” Ibrt do yon fhMc, or do you not think, that

me law can supply, if wisely framed a

external bulwark^to keep peo^le^togemer^and^hdp^them

•was not suggesting to yOu that you uould achieve such a

result by legal machinery alone. Of course, (there are a

to 'achieve 'thaTiife-long
durability of association winch is K

the’ dptimura?—Quite frankly, I am no
“'iSS tag anTthe durability of «narriage7-No, I do

l™n
odn“aS O? course,'whioh abo»t ta »«

;
^S^'stendard either explicitly or im-

unta'bu'tft^E
who

s|g,r
a

do hot wish to keep together. 01 u
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3768. Let me put this illustration of what I mean.
Supposing it was the law thait a party could have a divorce
for any reason thait he or she liked to put forward, there
would not be very much of a prop in such a law to the
durability of the marriage relationship, would there?

—

No.

3769. If the law were such that tihe marriage could only
be dissolved for very serious offences committed by one
party against the other, is that not a prop, as I put it,

an external bulwark, to the maintenance of marriage?

—

I should not have thought so.

3770. Why not?—For the simple reason that if the
parties have reasons for not wanting to live together,
they are not going to be made, or induced, to live to-
gether by the fact that the law says that they should.

3771. That is a question of degree, is not it?—To some
extent, yes.

3772. And if the door of divorce is not open at all
levels but only at certain remote levels, then, would you
not agree, there would be a tendency to make people work
out their own destinies together, to try to get on- and to
make a success of their marriage instead of rushing
through the door of divorce at its lowest level?—

F

ra nifty
I do not. I feel that people fix their relations with one
another without having regard to the divorce law.

3773. We shall have to examine that aspect with your
help when I come to the matter of divorce by consent.
Then, it is said in paragraph 14:—

“This state of things lowers rather than increases
respect for the institution of marriage, and is the result
partly of the ecclesiastical basis of our divorce law
and the view that divorce is a prize to 'be obtained
only 'if certain rigid conditions are fulfilled, and partly
of the excessive cost of divorce proceedings.”

Leaving out ithe aspect of cosit for the moment, is it

suggested that the view thait divorce is a prize to be
obtained only if certain rigid conditions are fulfilled is
either a prevalent view or an accurate view of ithe present
State of the law?—I think .that that statement puts it in
ralther coloured language, but I do not think it is unfair
to say this, that the divorce law is tied up so much with
'the question of guilt that in the eyes of a large number
of people it is equated to some extent with the criminal
law.

3774. I do not follow that that has anything to d,o with
the metaphor of a prize to be obtained. Can you help
me, because this conception that divorce is a prize to 'be

obtained if you go through certain formulae is a con-
ception which is rather fundamental to the whole of the
submission here, is not ilt?—Yes, I think so. I think the
submission is that unless certain grounds for divorce exist,

however intolerable the married life of the parties may
be, they are not entitled to be free from each other. I
think that is what the learned author probably means.

3775. Can we pass from it with the comment that the
statement is so much coloured as to be a wholly inaccurate
presentation of the present state of affairs?—No, hardly

;

I would not agree to that. This general conception is to
be found among a large number of people and is borne
out by the fact that, as far as matrimonial orders are con-
cerned, one has to go to the police court to' get an order.
The fact that one has to go to a place where the whole
court is run by the police, where the man in charge of
the list is the warrant officer, does reinforce this general
feeling that one has to go through a sort of formula,
not completely unconnected with criminal matters, before
one can get a divorce or a matrimonial order.

3776. In fact, as I think yon would agree, the true
conception at the base of our divorce law, at any rate in
England, is that .the granting of a decree is a remedy
granted by the court by reason of a matrimonial wrong
committed against the petitioner?—Yes.

{At this stage the Commission adjourned for a short
period.)

3777. The last paragraph in the passage headed “The
present position in England” begins {paragraph 15, Paper
No. 49)

:

“It is therefore desirable so to alter the grounds of
divorce that the law will afford legal recognition to the
end of any marriage which has in fact clearly broken
down. .

That is another way of saying, is it not, that the law
should be altered to extend the grounds of divorce in the
way which is later suggested, namely divorce by consent
or divorce after a de facto period of separation?—Yes,
that is so.

3778. The next paragraph is headed “ Grounds for
nullity and divorce ”. Without at the moment going into
any details, it is plain that that paragraph also contains a
suggestion that the grounds of divorce should be extended
beyond what they at present are.—Yes.

3779. 1 will come back to those specifically i| necessary
later. Then the next paragraph says this :

—
“This leaves us to consider two more radical sug-

gestions: divorce by consent, and divorce for long
separation.”

Is it suggested that the jurisdiction to grant divorces at
the request of both parties and after a long separation
should run parallel with the extended jurisdiction to grant
divorce for specific matters of complaint?—Yes, it is.

3780. So that it would not be wrong, would it, to say
that what your Society is proposing is a very substantial
extension of facilities for divorce?—No, it would not be
wrong.

3781. May I ask you to help me about your suggestions
that that extension of facilities should include divorce by
consent and divorce for long separation? I will deal
first of all with divorce by consent. Divorce by consent
of the parties completely puts upon one side two aspects
of the nature of marriage to which a large number of
people give their allegiance, does it not? First of all, it
completely ignores what I may call the sacramental view
of marriage, the religious view?—Yes.

3782. And secondly, and subject to what you describe
as safeguards, it completely ignores the participation as an
interested party of the community?—Subject to the pro-
viso that you mentioned, yes. Of course, if I may make
this point, as far as the sacramental aspect of the matter
is concerned, there already is provision for people becom-
ing married and changing their status in that way without
the intervention of any religious aspect, by their going
round the corner to Caxton Hall, for example, and being
married m a registry office. It is no revolutionary innova-
tion that one should change one’s status by such methods.

3783. I was only trying to analyse the bare bones of it,
pointing out—I think it is obvious—that the question of
divorce by consent must essentially neglect any sacramental
aspect of the marriage union.—I quite agree.

3784. The institution of a system of divorce by consentwould also involve this, would it not? It would involve
the termmation of a marriage at the mere whim or caprice
of the two parties to itf—Yes, I think that language is a
little coloured. After all, if I may make the point again
about entering into marriage, one might equally say that
marriage in a registry office is marriage at the mere whim
of the parties on payment of a fee of 7s. 6d.

— ..a, 0.0 wuveiucu m mis cnapter witn divorce.
I was wondering whether you object to the word “ whim ”
or the word caprice” or to both of them; that is in
fact the result, is it not? Let me put it this way, suppose
both parties after a period of matrimonial cohabitation
desired merely a change of partners. If they could obtain
a divorce by consent that reason would be sufficient ground
for obtaining a divorce, would it not?—I think in the
absence of children it would be, yes.

3786. Not only would such a couple be able to obtain
a divorce for that reason, but they would be able to
marry the second partner of their choice with the possi-
bility -that after a short period of matrimonial cohabitation
with that partner they could again change partners?

—

These are all possibilities.

37£7.\
T^at 1S al1 1 want to get from you, that they are

possibilities.—Once having accepted that the present law
aUows one to get married very easily, I do not find it
very difficult to take the step of saying that if people
cannot live together they should be able to divorce each
other in no less difficult way.

3788. I follow that, but are you not begging the issue
by assuming that they cannot live together? They may
not wish to because they have a desire to exchange
partners. That is not the same thing as saying they
cannot live together as man and wife, is it, in a durable
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relationship?—No, I should have thought that most people

who are so irresponsible as the parties whom you are

postulating probably would not have bothered to enter

into matrimony at all.

3789. That is rather a large assumption, is it not?—

I

do not think it is any larger than tihe assumption you
are making about the whims and oaprices of the parties.

3790. All 1 am trying to get from you if I can is that

that is a possibility flowing from the institution of divorce

by consent.—Certainly.

3791. Do you regard that possibility as being consistent

with what you told me before the adjournment was the

ideal of a good marriage in the sense of a durable and,,

if possible, life-long association?—I consider it a possi-

bility one should be prepared to face, taking into account

the evils which are the result of the alternative system.

3792. At any rate, with the door open to divorce by
consent, the law is not providing much of a fortification

against passing fancies, is it?—It is not providing fortifi-

cation against passing fancies any more than the law is

now providing fortification against unhappy marriages.

3793. Would you agree that another possibility of

divorce by consent is the dissolution of a marriage on
quite insufficient grounds as between the two parties?

—

It depends upon the criterion of “ insufficient ”.

3794. Let me give you an instance that I have in mind.

You might very well find an application made for the

termination of a marriage by mutual consent as a result

of the first serious quarrel that occurs after two young

people have thrown in their lot together.—it is suggested

in our proposals that, first of all, there should be proceed-

ings before the court in order that divorce by consent

may be implemented and, secondly, that the judge should

have the opportunity of seeing the parties, that he should

be satisfied that marriage guidance advice is available to

them and that there should 'be a delay of six months. All

these factors, I should have thought, would enable the

parties to get over their first tiff.

3795. That is an attempt, is it not, to hedge about with

restrictions the obvious possibilities of opening the door

so wide?—Yes, quite.

3796. If that is so, do you think that there is really

sufficient justification for opening the door at all in that

way?—I should have thought that there was.

3797. What is the view of your Society upon the posi-

tion of children that are begotten of a marriage which

could be terminated by the consent of both parties for

any one of the reasons I have suggested, or for other

reasons?—I think this is one of the questions one has

to weigh in the balance. One is trying to avoid the situa-

tion where, because the parties are tied together legafiy,

there is a completely unhappy home background for

children. On the whole, I think the members of my

Society have come to the conclusion that as between the

two evils of an unhappy marriage with the children tied

to unhappy parents, or of easier divorce, the latter is the

better solution. One agrees that neither solution is the

best one, the best one is a happy marriage, but in the

circumstances one may have to make a difficult choice.

3798. Do you agree upon reflection that if the facilities

for divorce were so much extended as to enable parties

to terminate their union by mutual consent you would

be liable to bring about the very thing which I gathered

from my first questions you do not wish to Bee brought

about, namely, a succession of marriages with different

partners?—It is a theoretical possibility, but I do not think

I would put it any higher than that.

3799 You are asking us to recommend changes in the

law which apparently admit possibilities, theoretical or

otherwise, of that sort?—Yes, but hard cases make had

law and 1 do not think it is necessarily a criticism of the

law that it cannot cater for every single case. I do not

envisage that with easier divorce there is going to be a

rush of people iwho will enter into one matrimonial alh-

ance after another.

3800.

I am sure you understand that I am only testing

the value of this memorandum and not adumbrating in

any way a personal point of view. You spoke a moment

ago about marriage being very easy to enter into. I gather

you rather thought that it might be a. good thing if the

entry into marriage were made more difficult. 1 do not

17001

think it would be a good thing. It might be logical to

make it so if divorce were made extremely difficult

3801. Do you think that if it was universally known that

marriage could be terminated by mutual consent of the

parties, that would tend to make people enter upon mar-

riage in the first place in a more light-hearted .way than

they otherwise would?—I do not think so. I take the

view that most people, when they are thinking of marry-

ing, or when they are getting married, or when they are

married, are not continually thinking about the law of

divorce and how to get rid of each other. When they

have started thinking about that, the marriage is on the

rocks anyway.

3802. I am not suggesting that they should think about

the law of divorce. All I was suggesting for your con-

sideration is this, that if the law was altered as you suggest

it should be, it would be well known by every young

couple that went through a marriage service :
“ Well, if

we do not get on and we both agree we do not get on

after a few years (or however long it would be) we can

always get a divorce ”. That would be inevitable, would

it not?—It would be known, certainly.

3803. And it would be inevitable that that reflection

would be at .the back of their minds when they got

married—“ If we do not like it and we both agree we do

not like it, we can get a divorce”?—It might be.

3804. Do you think that would be a good thing or not?

—I am not so sure that a lot of people who get married

may not have that consideration in mind now.

3805. Do you think that would be a good thing or not?

—I do not think it would be a good thing but, as I tried

to explain, in considering this matter one has to weigh up

a whole host of good and bad things, and it might be

better to have that situation rather than the other situation.

3806. Now may I ask you a few questions about the

safeguards? First of all, I gather it is suggested that the

application for a decree of divorce founded upon consent

of the parties should be made privately in the judges

room?—In the first place, yes.

3807. You say in the first place ; all that would happen

in the second place would be a formal pronouncement

of the decree absolute?—I think the court would want

to know what the situation was at the end of six months,

and as to whether any attempt had been made by the

parties to effect a reconciliation, and to hear any reports

there may be on that aspect of the matter.

3808. Is that part of the application to be heard in

open court?—I should have thought so, yes.

3809. Then why not hear the initial application in open

court?—For these reasons : the initial application not being

a final one, there is still the theoretical hope that the

parties may become reconciled as the resuLt of the pro-

ceedings to be taken or the delay of six months to be

imposed. Therefore, in the hope that the parties will not

finally be divorced, there is no reason why they should

have to go through a public hearing first.

3810 Except .this—I do not know whether you sub-

scribe to the proposition or not that generally speaking

it is undesirable that judicial proceedings should be earned

on behind closed doors?—I agree with the proposition in

general but of course the same considerations have been

outweighed in matters like oustody applications and so

forth.

3811 Then I see you suggest that the judge, if satisfied

that the consent of both spouses was freely given and

that no undue pressure has been exercised—that is a way

of saying the same thing—should make a decree nisu

How do you suggest that on a joint application by both

parties founded upon their consent for the termination

of a marriage the judge could possibly be satisfied even

in his private room of matters of that sort? The judges

of the courts have experience in listening to witnesses

and occasionally interposing questions of their own.

3812 But my difficulty is this: the foundation of this

proposal, to put it graphically, is that both parties should

go hand in hand to the court and say: We want a

decree and we have both agreed we should have one ;

that is all it would be necessary for them to say?—No,

I think not. I think the judge would have to be satisfied

as to the matters which are set out, and he would prob-

ably only be satisfied by asking questions of the parties.
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3813. On the basis that both of them want a decree and
can only get it on the basis of consent freely given, do
you think that such questioning by the court is going to

elicit any valuable information?—I should have thought
that if there is anything to hide, questions by the judge
are quite often the best way of bringing it out. I can
think of no better way.

3814. That is what I thought. At any rate, it does
admit the possibility that in any such change of the law
you might get cases where consent had not been freely

given or had been given as the result of a bargain?

—

You might, in exactly the same way as you may under
the present law get cases of collusion which the court
sometimes takes upon itself to discover.

3815. That is not much improvement on the present

situation?—No, I think that is not quite fair. One is not
suggesting that there cannot be improper pressure under
the new system. The difference between the two systems

is that in one the grounds for divorce are limited and in

the other the grounds for divorce are widened providing
the court is satisfied that the parties are coming to it

bona fide with a marriage that has broken down. There
seems to me all the difference in the world. Because
there may be the odd case of collusion in one, and undue
pressure in the other, does not seem to be a necessary
criticism.

3816. Then the last part of paragraph 20 reads as

follows :
—

“The proposal avoids the squalor now found in

the Divorce Court and the collusion and perjury that
are now found there."

Taking that sentence in isolation, does your Society sub-
scribe to that as a statement of fact about the present
Divorce Court?—I do not want tq be held to the editor’s

words, ibut I should say that collusion of course does
exist and people do perjure themselves. As I say, it is

very difficult to tie oneself to something one has not one-
self written.

3817. 'Would you like to say .that we could ignore that
sentence?—No, I would not say that at all. I would say
that the learned author has expressed it in a way in which
perhaps I would not and in which perhaps many members
of the Society would not have expressed it.

3818. You mean because it is exaggerated?—Because
the language is coloured and I do not think really coloured
language should be presented in that way before the Com-
mission. “ Squalor ” is the word which I find difficulty in
accepting, .but the fact that there is collusion and perjury
is, I think, a fact which exists.

3819. Now may I pass to the second main suggestion,
that there should be divorce after a period of separation?
Suppose we do not have divorce by consent, let us
examine this second proposal by itself. It plainly involves
the possibility of divorce by consent, does it not?—Yes, it

does.

3820. All the .parties have to do is to go through the
qualifying period of separation—Certainly, but I am not
sure that that possibility is involved any more than in
the present law of desertion.

3821. I do not know that I quite follow that. A decree
under the present law is granted as a relief for the wrong
of desertion and not as the result of the factual separation?
—Yes,.but I should say that in undefended divorces brought
on the ground of desertion, the court does not really get
the full pioture of the marriage because all that happens
is that the petitioner comes to .the court and says, as may
well be true, .that the respondent has left the matrimonial
home, and then gives his account of the marriage and, not
unnaturally, gives a slightly gilded account from his point
of view

; it may very well be that, had the matter been
defended, the decree would not have been granted.

3822. The ground of the application is desertion and it

is necessary to satisfy the court by evidence that desertion
has taken place.—Certainly.

3823. You are not suggesting that in those cases, or in
a substantial number of those cases, an entirely false case
is presented .to the court?—No, I am suggesting that in a
large number of those cases the marriage has broken
down, the parties have ceased to live with one another
and there are perhaps faults on both sides. Neither party
really wants to continue the marriage and one party comes

to the court with a petition on the ground of desertion,
and his evidence if unanswered would be sufficient, as the
law stands, for a decree to be awarded to him. I think,
from my limited experience and from that of people with
whom I have .talked, that .that is quite often what happens.

3824. But that is not the same thing as admitting divorce
after a de facto period of separation?—It has the same
result as the case you postulated. If it is possible on your
basis that, were this proposal introduced, all that is to
happen is that one party should come along and say, “ We
have not lived together for seven years, can I please have
a divorce”—that is not very different from the situation
where one party comes .along and says, “ He left me three
years ago, that is desertion, can I have a divorce? ” It is

not very different.

3825. With all respect, I should have thought it was as
different as chalk from cheese. In the one case, if I may
put it for your consideration, all that is stated to .the court
is that the spouses have in fact been living apart for
x years

; in the other case the party complains of a specific
matrimonial offence. It is different, is it not?—Yes, I

quite agree, from a technical point of view it is different,
but from a practical point of view it is not so different.

3826. I think I understand your answer. I only want to
get it quite clear that this proposal to institute divorce as
the result of a period of separation must inevitably bring
with it, even if not separately enacted, the possibility of
divorce by consent?—Yes, of course it does.

3827. With whatever objections or advantages there may
be to that?—May I put it in this way? The advantages
of divorce by consent, one of which is at any rate frank-
ness before the court, would not be attained were this
measure introduced on its own, because divorce would .be
by consent only as the result of some sort of collusion or
bargain, the possibility of which you envisage.

3828. Again I do not want to over-emphasise this point,
bult this second proposal of yours certainly involves this,
does it not, that a patty wishing for a change of partner
can qualify to be in a position to marry a second time
merely by bringing about a factual state of separation?—Yes.

3829. And that means this, does it not, tftralt on, your
proposal an application for divorce can be made against
Ithe wish of the party who does not wish for a change of
status?—That is so, yes.

3830. In other words, .to put it quite crudely, a man or
a woman under this proposal could deliberately by his or
her own wrong bring cohabitation to an end and then,
after the period of separation, whether it be two, three,
four, five or seven years, could apply to the court for a
divorce founded upon the very wrong that he or she has
already committed?—Yes, I quite agree with that, but
you see, if I may qualify my answer in this way, in all
these points one is faced with the choice of evils. I quilbe
admit that what you postulate is a possibility, but it musit
be weighed against the other possibility which is set out
in the memorandum, .that for reasons, sometimes of sheer
spite, although the marriage has been completely broken
'down over a long period of years, the parties are legally
tied together with al the attendant consequences. One
has to weigh those two evils, one cannot .take one of them
in isolation.

3831. I hope you do not feel that I am being unfair
to you taking these matters in isolation?—No, not in the
least.

3832. I want to see exactly what is involved. To put it
in legal language, it is a proposal which would enable
spouses to take advantage of their own wrong?—I quite
'agree.

3833. Do you know of any other branch of jurisdiction
where the law of England has admitted that principle?—
I should have thought that where a man puts up a build-
ing without a licence and then refuses to pay is an ex-
ample, but I am not trying to equate the two proposals.

3834. I was going to say let us compare like with like.
It is not a principle which, generaly speaking, has found
favour in the law of England?—No, I quite agree, but
then there is the question of guilt or non-guilt

; the fact
that two parties cannot necessarily make a success of their
married life and the faat of separation do not necessarily
’imply guilt on the part of either party; on the other
hand, possibly the guilt might have been, that of boitih

parties.
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3835. At any rate, those are 'the possibilities of the

suggestion. I can only suggest this generally for your

consideration : reviewing the extent of all these possibilities

flowing from the suggestions, do you or do you not think

that they would militate against the establishment of a

durable lasting relationship which is said to be the ideal

of your Society in these matters?—No, I do not.

3836. May I pass now to one or two smaller matters?

In paragraph 26 headed “Discretion statements” it is

said :

—

“ Discretion statements in which a petitioner has to

disclose his own adultery should be abolished. Re-

sponsibility for obtaining this information rests on the

petitioner's solicitor . .
.”

I gather that what I am now reading are the grounds for

the suggestion that the discretion statement should be

abolished, is that right?—Yes.

3837. Continuing:—
“

. . . who is under the distasteful obligation of

questioning his own olient and disclosing to ithe court

answers given to him in professional confidence. It is

anomalous that a solicitor should be under an obliga-

tion to disclose his client’s adultery when he is under

no such obligation relating to a murder confessed to

him by his client.”

As a member of the Bar, Mr. Shields, with some know-

ledge of the practice in these matters, you do not regard

that as being in any way an accurate statement of what

occurs, do you?—No.

3838. The disclosure is not made by the solicitor as

a breach of privilege, the disclosure is made by the client

himself in his duty to be frank with the court, is it not/

—Yes, of I may put it in this way. This is purely a

personal view, I do not quite accept the reasons for the

statement here that discretion statements should 'be

abolished. I personally think they are anomalous, but I

would not put it on the grounds that have been put

here by the author.

3839. Then in paragraph 27, which is headed “The

court", it is said:

—

“ The main objections to the matrimonial jurisdiction

of the High Court are :

—

(a) The procedure is involved and expensive.”

How do you suggest that the procedure is “involved”

in the High Court?—I think probably that is a reference

to the fact that the procedure does give the impression

of being involved. There are quite often interlocutory

matters, but I do not think it is of tremendous importance

as a criticism, the fact that the procedure is involved.

3840. The .paragraph continues :

—

“ (b) The divorce and assize courts are distant and

unfamiliar places to most people.”

The Divorce Court of course is situated in London in

the main building of the Royal Courts of Justice and the

assize courts are in county towns where the assizes are

held.—Yes, but they are still unfamiliar to most people.

3841. But they are resorted to, are they not, by those

whose business takes them there in civil cases?—Yes, but

I think that the_people who litigate in the High Court are

a very small percentage of the population. I think the

point .made is quite a valid one in connection with pro-

posals for setting up a Matrimonial Court. It would be

more satisfactory if the Matrimonial Court were on a

more local basis such as the county court, and I think

the county court is a tribunal which is probably much

closer to the average man than the High Court or the

assizes.

3842. I understand that point if it is part of the proposal

to transfer divorce jurisdiction to the county court, and

that depends upon the view which is taken of the degree

of importance and solemnity with which the dissolution

of a marriage should be invested, does it not?—Quite, but

I do not think that one should criticise .the county courts

for not observing .the correct atmosphere or procedure m
trying a case.

3843. Then it is said :
—

“(c) The atmosphere of the old ecolesiastical courts

still lingers in the divorce courts.”

The law administered there derives from and still bears

traces of the ecclesiastical courts?—Yes.

17001

3844. In paragraph 32, under the heading “ Maintenance

of ithe spouses ”, it is said :

—

“ It is contrary to public policy that persons who are

able to .work should be free to live idly on maintenance

provided by the other party to a marriage. Moreover,

the faults contributing to the break-up of a marriage are

rarely to be found on one side only.”

Am I not right in thinking that the court on maintenance

applications can and does frequently take into account the

earning capacity of ithe petitioner?—Yes, I think it does.

I speak subject to correction here, but I would say that

the court has possibly tended to do so more within very

recent years .than it did formerly ;
although I am not

apologising for the fact that we have relied on this previous

publication, it was written five years ago.

3845. Let me test the knowledge of these matters of the

writer by the next paragraph :

—

“ it is therefore suggested that it should be provided

that in making an order for the maintenance of a spouse

the county court should consider the following:

(a) Whether cohabitation was terminated wholly

or partly by reason of the conduct of one or other

party.”

That is already in the statute that governs these matters,

is it not?—Yes.

3846. And that is a statute that has been on the statute

book in its present form for some years, certainly before

this book was written, that is so, is it not?—Yes I think so.

(Mr. Lawrence)

:

I am obliged, Mr. Shields. That I think

is all I have to ask you.

3847. (Lord Keith)

:

I see, Mr. Shields, that there is a

reference in this book which you are adopting to the law

of countries like Norway and Sweden. I only want to

know if you yourself have .any personal experience of the

law in these countries or as to how they work? No, I am

afraid not.

3848. (Mrs. Jones-Roberts): Would you turn, Mr.

Shields, to paragraph 12, headed ‘ The present position

in England ”? I am a little puzzled by the way in which

maeistrates’ orders are dealt with here. The writer says

SfKS 25,000 orders were made in 1946 efiectively

separating spouses without any right .to re-marry. I wonder

i£ the writer has sufficiently distinguished .between mam-

tenance orders and separation orders. You are, I am sure,

well acquainted with the position that It is only a

tion order .that has a non-cohabitation clause, and we have

1-ad evidence earlier that whereas maintenance crder . do m
feet reaoh something like the figures given, the number of

sSSon orders made is very small. I thmk the figure

‘Sfil my mind is about 500 in a year. I wonder
1

a writer had in mind there when he says

Vouse?"™ should have thought

that he probably had in mind that once there is a main-

tenance order, even if there is no non-cohabitation clause,

the parties are in fact separated ;
usually the reason for

not inserting a non-cohabitation clause is that, if inserted,

?t mav bS a wife’s remedy in divorce on the ground of

parties

8

do
1

in fSt come together the maintenance order

goes.

3849 I was going to make that point, that really there

is SSffcsUSSW2T-S
S?SSa“, do presumably is to deal with the situation

as it then exists ;
would you agree? Yes.

4850 And when grounds do present themselves there

is lotLg 5 preventthe parties from gomg forward for a

divorce, would you agree to that?—Yes.

3851. Do you agree that that paragraph is not quite

clear?—I quite agree.
xr

3852 Then, in your memorandum (Paper No. 48) you

sav that you agree entirely with the recommendations
say

,“fn phanter IX of The Reform of the Law but you

Srttai a qualification in respect of the removal of the

jurisdiction from magistrates' courts based merely on

financial grounds. I take it therefore that you agree with

ffie main recommendation in principle but you simply

envisage difficulties for the time being?—Yes.
D 2
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3853. It is said (paragraph 29, Paper No. 49) that “ The
magistrates’ court is not, on the whole, the proper tribunal
to deal with such cases ”. I suggest to you that when
the writer recommends the transfer of these cases to the
county court, he is perhaps being a little hard on the
magistrates’ courts. Concerning the points mentioned in
your memorandum as to the speed with which cases are
heard, although that is to some extent limited to London,
the prejudice against the husband and the “ police court ”

atmosphere, what evidence really exists that that is the
situation in courts throughout the country?—I would say
this, that the majority of members of my Society practise
in and around London. I think that the points you have
mentioned constitute a criticism which probably most
cogently applies to busy courts in London and possibly
the bigger courts in other cities. I think that magistrates’
courts in country districts usually have more time—I say
this with great trepidation—to consider the cases, and it

is certainly true that the criticism applies more to

stipendiary courts than to lay courts.

3854. 1 am quite sure that you will be familiar with the
procedure that now obtains in magistrates’ courts of set-

ting up special domestic courts which sit privately and are
composed of three magistrates who hear these cases?

—

Yes.

3855. So that the suggestion that the court is overloaded
with “police court” atmosphere is perhaps, to use your
own phrase, a. little coloured?—In most magistrates’ courts,
at any rate in my experience, the functionaries on the
whole are police officers

; they are usually in charge of
the list, they usually introduce the parties into the court,
the husband stands where the prisoner stands and the wife
stands where the complainant stands. That atmosphere
does not obtain in all courts, I quite appreciate, but it

does in a good many courts.

3856. Again, on this question of transferring the juris-
diction, I cannot speak for stipendiary magistrates who are
appointed for their legal qualifications, but I think you
would agree that lay magistrates as a rule have a very long
experience of social work?—Yes.

3857. And they would make on the whole a rather more
sympathetic tribunal?—I appreciate that point, but there
is another point which I am not sure is made in the memo-
randum. I think we had in mind the setting up of matri-
monial courts which would deal not only with matters of
separation and divorce but also with property questions
between husband and wife as well. If a matrimonial court
is set up to deal with everything concerning husband and
wife, maybe there is something to be said for having the
county courts to deal with these cases because they quite
often involve very intricate points of law, not simply the
question as to whose fault it was that the marriage went
on the rocks.

3858. So really your proposal is based more on the
need for bringing all these matters concerning husband
and wife before the same tribunal rather than on the sug-
gestion that magistrates’ courts are not the proper tri-
bunal?—With the modification I made about courts in
•busy centres ; at least in my experience and that of mem-
bers of my Society, matters do rather inevitably tend to
get rushed through, and there is to some extent a “ police
court” atmosphere.

3859. (Mr. Flecker): I was a little puzzled by your
memorandum. It seems to me that you give up, tem-
porarily, the idea of transferring matrimonial jurisdiction
to the county courts on the grounds of the present financial
situation of the country. Then you say that you want
legal aid to be granted in respect of matrimonial causes
in courts of summary jurisdiction at the earliest possible
moment. Are those proposals not slightly contradictory?
—I do not think so, with respect. I think that -transferring
the jurisdiction to the county court, which would involve
the training and setting up of a separate probation service,
would be a much more costly matter than giving legal
aid in matrimonial causes in the magistrates’ court. Pre-
sumably any scheme for giving legal aid in the magistrates’
court would be on the same sort of basis, with an investi-
gation by the National Assistance Board, as the present
Legal Aid Scheme, which has not, as far as I am aware,
proved a very heavy drain on the financial resources of
the country.

3860.

There is one other point about which I wanted to
ask you concerning the custody of children. The writer
says (paragraphs 37 and 38, Paper No. 49):

—

“ At present children may be used to gratify feelings
of vengeance, or custody may be agreed to on the con-
dition that a case is not defended. Problems relating
to children should always be determined by the trial

judge, who should see and hear the parents in person.
A count welfare officer as defined in the Denning

Report should be appointed to every court ofmatrimonial
jurisdiction. His duty should be to represent the in-
terests of the children independently of their parents.
He should report to the court as required or of his own
volition, and generally perform for the Divorce Court
the work which probation officers do for the magistrates.
The wishes of the children themselves should be given
due weight.”

I was not quite sure whether this was a list of things
which were not done now and ought to be done, or which
were done now and ought to be done more extensively.
I also wanted to ask whether the wishes of the children
themselves were now given due weight or not?—I do not
personally accept the last line of that paragraph, it is
obviously a matter of degree. You cannot take into
account the wishes of a child of four.

3861.

Obviously, but .take a child of thirteen. Is it the
opinion of your Society that the wishes of a child of
thirteen are nolt now given due weight?—No, I do not

JBOZ. (Chairman) : Arising out of that question, where
is your own practice?—My own practice is in London.

3863. And is it a Divorce Court practice?—I would
not call myself a member of the Divorce Bar I have
a common law practice and I suppose do a normal amount
ot divorce work in the course of my general practice.

3864. In the course of your general practice have you
been otten before the magistrates in London?—Yes.

3865. (Lady Bragg): Would you explain what you havem mind when you say in your memorandum, “ In toomany courts of summary jurisdiction there appears to bean inherent prejudice against the husband”? How is
this prejudice shown?—I think in the magistrates’ court
the complainant under the Summary Jurisdiction Acts is
invariably the wife who comes along and says “He isn0^m,a.mc

tai
^
mg me

?
1 want a separation ”. The husband

shrlrt

defendant quite often
> in one’s experience, gets short

3866. From the clerk?—From the clerk quite often.
3867. Then you say in your memorandum:

—

“ The procedure in courts of summary jurisdiction
makes no effective provision for obtaining .particulars of
allegations of matrimonial offences, nor for discovery.”

Are you referring to cruelty there?—Cruelty, and of
course the difficulty may arise in matters of desertion.

3868. Would you agree that, where a husband is charged
with cruelty and fresh particulars are given at the hear-mg, the court would adjourn so that he could consider
the facts against him?—Yes, I .think most courts would,
but of course bound up with the question of adjourn-
ment are other factors, as I think was mentioned earlier
on this morning. The parties are often working peoplewho find it very difficult to get away from their jobs
and adjournments make for difficulties

; quite often there
is the tendency for the magistrates to say, “ We must get
it settled today Therefore, it is not always a satisfac-
tory -solution to say that the court will adjourn. It would
be a more satisfactory solution if the husband could
have some idea of the charges which were going to be
made against him before he appeared at the hearing.

3869. Would you agree .that if divorce .by consent became
part of the law of England the majority of divorces
would probably be by consent, because, I imagine,
it would be cheaper—there would be small need for
solicitors or barristers, as I see it, to do very muoh?—As
regards the first point, -I would not like to hazard an
answer.

3870.

And would you tell me whether you would con-
sider such a divorce would be very much cheaper for
the parties?—I think it probably would be. I do not
think it would necessarily be cheaper than the present
undefended case, but of course it would be cheaper than
any defended aotion.
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3871. (Mr. Beloe): May we assume for the purposes of

these questions .that the state of the law does have some
effect upon the attitude of people entering marriage, and

during marriage?—We make that assumption, yes.

3872. Would you feel that it is the duty of the State

to protect marriage, in the interests of children?—Yes.

3873. Would you feel therefore that it should be more
difficult .to get a divorce if the parties have children?

—

What we suggest is that divorce \by consent should be

a discretionary matter, and that the court should inves-

tigate the position as regards the ohildren. We say

(paragraph 20, Paper No. 49) :
—

“The judge, if satisfied that the consent of both

spouses was freely given, that no undue pressure has

been exercised, that the services of the marriage guid-

ance officers have been made available to both parties,

and that the position of any children of the

marriage . . . has been duly safeguarded . .
.”

3874. Yes, but that is presumably providing for the

children’s future outside the union?—Yes, for their cus-

tody.

3875. What I am asking is whether you should make it

more difficult, in the interests of the children, for parties

who have children to get a divorce?—I do not think so,

but if I were to go on the basis of your assumption,

then my answer would probably be, yes.

3876. (Mr. Young): In the interests of accuracy I want

to .get you to correct this error: in Chapter IX of the

book, it is Stated (paragraph 23, Paper No. 49) thiat the

Denning Committee recommended divorce after separa-

tion for a period of years. I cannot find that anywhere

in the Report of the Denning Committee. Have you

checked .to see whether that is right or wrong?—Thank
you very much, I have checked that statement and I have

an apology to make to the Commission. The proposal

does appear in the Final Report of the Denning Com-
mittee as one of the suggestions which were made to it.

It certainly was not a recommendation of that Committee.

In so far as it is an inaccuracy in the book I do not

take responsibility for it ; in so far as we have adopted

this chapter of the book as our memorandum, I must of

course concede that that point was not checked.

3877. (Sheriff Walker): Under the heading “Grounds

for nullity and divorce” it is said (paragraph 18, Paper

No. 49):—
“They are compelled, if they want a divorce, to

fabricate collusive evidence.”

What compels 'them?—Presumably what an earlier witness

to this Commission has called deadly hatred, I suppose.

3878. Assuming that A and B are both seriously desirous

of having their marriage dissolved, B, without letting A
know, commits adultery and then tells A, whereupon A
raises divorce proceedings. Is that in your view fabricated

evidence and a collusive divorce?—No.

3879. Then in your view, in the circumstances I have

given you, would A be entitled to have the marriage

dissolved?—Yes, but B might not want to commit adultery

and still might want to have a divorce.

3880. If B committed adultery, then the divorce would

go through?—Yes.

3881. If it is in the power of A and B to get a divorce

provided they want it, why do you want the law to be

(The witnesst

altered to introduce divorce Dy consent /—Because your

suggestion postulates that it is only where B has com-

mitted adultery that it is possible for A easily to get a

divorce
;
B might not wish to commit adultery.

3882. Are you suggesting seriously that, assuming that

A and B want to have their marriage dissolved, there is

any real practical difficulty in the way of one or other

of them committing adultery?—No practical difficulty, but

I should have thought it highly undesirable that for the

purpose of legal proceedings adultery should be committed.

If it is necessary in order to get an easy divorce that one

or other of the parties should commit adultery, I would

respectfully submit that there is something wrong with the

divorce law.

3883. (Mr. Maddocks): I gather that the criticisms of

magistrates’ courts which appear in your memorandum are

really directed against the metropolitan magistrates’

courts?—It is, I think, a fact that it is against magistrates’

courts in large towns that we make our major criticism.

3884. Do you often go to magistrates’ courts?—In the

metropolitan area, yes.

3885. What is the first thing that happens in the

metropolitan magistrates’ courts when they are taking

husband and wife cases?—The court is cleared.

3886. Once the court is cleared what objection do you

have to the court?—The objection is that one must still

come to the court where people are tried for criminal

offences, and one must wait until the criminal cases have

been finished ; quite often these cases are not finished and

the matrimonial cases have to be adjourned. Although the

clearing of the court obviously makes a great difference,

the ordinary person who comes in respect of a matrimonial

matter to a magistrates’ court still has to come to a court

which is a criminal court, he still has to ask a policeman

where he shall go, and therefore there is that odium about

the proceedings which is referred to in the memorandum.

3887. Metropolitan magistrates’ courts have a special

domestic court afternoon, do they not?—In some courts

they do.

3888. Do you know one where they do not?—As far

as I am aware from my experience in North London there

is a court in the Marylebone area where that has not been

the case.

3889 You will agree that very nearly always the

domestic work is taken on a special afternoon when there

is no criminal work, no prostitutes, no drunks, or anything

like that?—I have known it not to be so, as I said.

3890. How do you suggest that in practice, other than

by adopting Lady Bragg’s suggestion of adjourning the

case, the difficulty of not giving particulars of allegations

could be overcome? In most cases the parties are there

in person and they cannot settle particulars, can they/

—No.
3891. So how do you suggest that the matter be dealt

with other than by adjournment?—It links up with the

question of legal assistance.

3892. But while legal assistance is not available, is it

possible for a magistrate to order some working man or

woman to give particulars?—No, I quite agree.

(Chairman)

:

Thank you for your memorandum and for

the help you have given us by coming today.

r withdrew .)

PAPER No. 50

MEMORANDUM SUBMITTED BY MR. T. K. P. BARRETT

I have the honour to submit evidence for consideration

by ,the Royal Commission on Marriage and Divorce.

I do .this with considerable diffidence, 'because of the

complexity of the issues involved, and solely under the

pressure of an urgent sense of public responsibility.

WORK OF THE JOHN HILTON BUREAU

I would point out that I am employed as Director of

the John Hilton Bureau, an organisation unique m its

composition, function and purpose. It is financed by

The News of the World, which is the most widely read

of all newspapers. In a staff of about 150 there are some

17001

forty men who are, in fact, a cross-section of the social

professions”. There are ten solicitors and barristers, a

similar number of men with professional and administra-

tive experience of welfare work in all its forms, with

voluntary agencies and public authorities, a staff highly

qualified in Service conditions, an income tax unit, men

from the educational field, men with prolonged trade

union and industrial welfare experience, a medical group,

and so on.

Their task is to offer to the readers of The News of

the World, when they seek it, advice and information

carefully adapted to their personal needs and capacities.

D 3
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Because we have 'been allowed to set ourselves a high

standard of thought and values, it is inevitable that we
should do a great deal more than that.

We have found it impossible to avoid research and
criticism. So many of the matters put to us as problems

in personal living are so clearly indices of active social

pressures that need study and amelioration. From such

studies we have been led into making documented rep-

resentations to government departments, to the writing

of articles on wider ranges of thought, to propaganda for

a society which shall seek to be at least consistent in

the demands it makes upon its members and ithe resources

which it supplies to meet them.

In doing this work for nearly nine years it is not

surprising that the present state of our conceptions of

marriage, of its legal structure, of the legal and personal

consequences of its dissolubility, should have beoome an

insistent issue.

It is a convenient brevity if it is assumed that we deal

with an average of 5,000 cases a week, covering the whole
range of human and social relationships, from the old

couple who cannot manage on a non-contributory old age

pension to the personal difficulties of a deserter in Korea
who has fallen in love with a Japanese girl. Many of

these cases are intricate and demand investigation, which

is widely undertaken on our behalf. Many build them-

selves up into dossiers of commentary, report and represen-

tation that may cover years before any result is reached

which can be called, with some show of reason, final.

We keep most careful analyses of the types of problem
which reach us and try to explain their statistical fluctua-

tions. As a rule we classify the incoming post into

sixty-odd categories. These are, however, supplemented by
additional categories when special enquiries are being

made.

A number of these categories are closely relevant to the

subject matter of this memorandum. I quote from the

instructions used by the staff engaged in the work of
classification. They are :

—
14. “Matrimonial. The relationships between hus-

band and wife when the legal answer is not the essen-

tial feature of the advice to be given, when there is

tension but not actual separation, or when there is

separation but some apparent hope of reconciliation.”

16 (14). “ Legal matters arising between husband and
wife. Divorce, separation, maintenance, but not the

possession of the matrimonial home or the custody of

children.”

It will be seen that every effort has been made in defini-

tion, and it has been supplemented by constant exhorta-

tion, to treat the personal relationships between man and
wife, even if they are unhappy, muttering about separation

and arguing about property, apart from the formal back-
ground of law, in a frame of mind that is personal and
concerned with values, not analytical and concerned with

rights.

It may be taken that all letters falling into the second
category which I have quoted refer to marriages that have
dissolved, are certain to dissolve, or are kept in being by
legal difficulties or the deliberate intention of one spouse,

against .the will of the other.

The numbers of such cases coming before us are remark-
ably consistent. They rise in a week in which special

reference is made in one of my articles in The News of
the Wtorld to cognate problems. They then fall to some
400 a week. Keeping with precise and narrow rigidity to

the legal aspects of the hopelessly unsatisfactory marital
union, we received, in the two years ending December,
1951, 30,024 letters asking for advice and help.

It is exceedingly difficult to discover what proportion
this represents of unsatisfactory marriages. The figures of
divorce suits are little help in elucidating this, because
clearly .they do not include the marriage to whose dissolu-

tion some legal bar exists, nor the marriage where the

innocent party is refusing to seek a remedy.

However, since it may be of help, I would point out
that in any given year, about -7 per cent, of all Service
pensioners write to us (4,746 out of 695,000 in 1951).
About -8 per cent of all non-contributory old age pen-
sioners (3,713 out of 421,953, January to December, 1951)
also write to us annually.

These are letters on subjects to which we regularly give

feature space. It seems incredible that the 15,000 letters

a year, dealing with miserable wreckages of marriage to

which our present legal system offers no solution, rep-

resents the same sort of proportion. On the other hand,

I can think of no reason why there should be more
correspondents on painful, complex and involved personal

issues than on any others.

ARTICLE SEEKING CORRESPONDENTS’ PERMIS-
SION TO PUT EVIDENCE BEFORE THE ROYAL
COMMISSION

On learning of the terms of reference of the Royal
Commission, I communicated with the Secretary, and asked

if there would be any objection .to my seeking permission

from a number of my correspondents to give evidence on
their behalf. On receiving assurances from him, I wrote

an article (Addendum A) which appeared in The News of

the World on Sunday, 2nd December, 1951.

CLASSIFICATION OF RESPONSE TO ARTICLE OF
INVITATION

It has been beyond our powers to make a prolonged
statistical study of the response to this article. In the

week 3rd December—10th December, however, 1,600

people wrote to us asking for the facts of their case to be
submitted to the Commission.

Clearly I enter into an undertaking of secrecy when
advising our correspondents about their personal affairs.

This .pledge is reiterated in many ways, by letter and in

press publicity. The great majority of the relevant letters

for the last two years are, however, available for the

Commission’s inspection if no publicity of any sort would
arise.

But the 1,600 letters, received in the week 3rd December
—10th December are, as far as my examination can give

weight, entirely representative of the sort of .post on these

problems which we receive daily. It may be objected

that the article whioh elicited this response is tendentious,

that it suggests the sort of reaction which the unhappily
married reader ought to feel and the motions through
which he should go.

This may well be so. The answer is, surely, that the

tendentiousness arises from familiarity with the kind of

response which readers make when a purely factual

•account of some aspect of the law of marriage is put
before them, or when they write of their own free and
unsolicited impulse.

I have studied these letters with considerable care, be-

lieving them to be a truly representative fraction of the

insoluble marriage problems of our day, and being anxious
'that they should be given the consideration to which they
are entitled.

I have taken 1,000 of them at random and have divided

these into two groups, one of 100 and one of 900.

I have had the first group copied verbatim (Appendix
A) and the second group roughly summarised (Appendix
B).

I have tried to make the first group of 100 letters copied
verbatim a miniature representation of the second group
in the types of matrimonial difficulty thalt it represents.

I realise most fully the appalling task of reading through
this mass of material. In justification may I point ou't

that Appendix A represents the raw material of one
week’s work for one of my more unfortunate colleagues.

People who deal, day in and day out, with such a mass of
misery are perhaps over-anxious that it should be felt and
known.

Por this reason, I have had this typical batch of letters

ablout matrimonial unhappiness from whioh there seems
no escape copied exactly as they are, “warts and all”,

with their mis-spellings, their longeurs, their irrelevances,

their lapses inlfco the language of the cinema or the popular
novel, and their essential truthfulness.

There is much in this material which could usefully de-

tain the sociologist and ithe psychiatrist. I do not fed
competent to dwell upon these matters. It seems clear,

for example, and this impression would be strongly re-

emphasised by a further study of the great range of case-

material in our possession, that all too little attention has
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been paid, in assessing the causes of marital breakdown,

to the impaissabiMlty of the gulf between the spouse woo

wants children and the spouse who doesn’t. Just as the

unsuccessful marriage 'between the young man and the

older woman seems to xecur with uncommon frequency.

There seem to be overwhelming signs of the importance

of a specific sexual antipathy. No doubt the Commission

•will be hearing gynaecological evidence on this last issue.

Xt is probable that the same experience lurks behind many

Conventional phrases in the evidence submitted We
never hit it off from the first ”, for example. To what

extent pre-nuptial education could remove such dim-

cullties, to what extent adequate discussion and examina-

tion, with competent professional aid, beforehand could

avoid hopeless physioal misalliances, are matters on whioh

the Commission may well wish to hear opinions.

Every social case-worker will have made the point,

underlined in this material, of the poor prognosis of the

compelled marriage. Whether the recurrent attributions

of marital failure to the other spouses alcoholism should

be taken at their fafce value is open to question. It may

well be that we are meeting here merely an overt ex-

pression of the sexual anaesthesia referred to above. lire

'impossibility of reducing all these tensions to a formula

is obvious. The wife’s thriftlessness and dishonesty, as

much as the husband’s drunkenness, may be merely signs

of an inability to cope with a physical relationship that

gives no relief and builds up emotional demands until

they are intolerable and must be given an airing somehow.

Before any comment is made in analytical shape on the

evidence in these Appendices, I should like to draw

•attention to one pleasurable impression It is the degree

of tolerance and self-criticism shown by

invisible witnesses. These are ?ot letters from people

reckless of social consequencesi,
indifferent to the suffer-

ings of others, unaware of ethical motivation. Indeed,

\thie respect for the conventional moral code which is

£>wn is often the most painful feotarJo
apondemt. It is difficult to pass by a statement like that

in letter 573, “by the time the divorce laws are altered

I shall have passed beyond ”, without some gesture of

deference to the confidence in a wdei SOodness wluch

tan survive thirty years of married misery. K contras s

favourably with the typical example from^ wife who «

sure she’s right. “ The woman who caused to upheaval

in my life died from a tumour on the brain. You U

perhaps understand why I quote there is something wrong

with the minds of these husband-snatchers. \seems

odd that such a witness should invoke so confidently

“God’s Holy Laws”.

arrangement of evidence

In this attempt to put before the Commission a truly

representative selection of problems arising from me con-

temporary marriage-complex, I have arranged the evidence

thus.

1. Letters from correspondents to whom the remedy of

divorce is not available because the party having the

needful grounds refrains from action

There are 34 of these copied verbatim in Appendix A
and 454 summarised in Appendix B. There were 488

•such letters in the random sample of 1,000.

While I do not suggest that every statement in these

letters should be treated as substantia!], they are but a small

•sample of the statements made by correspondents Who

•have found, in a mistaken marriage, a succession of trials

which became unbearable. Usually there is a prolonged

effort to “ make things go ”. Finally, it may be after

years, brealdnig-point is reached and they walk out Few

of them tell of marriages which have n°t been 0vena

reasonable time for experiment and even endurance. Most

of them tel of post-mari!tal unions which have proved

lasting In a 'high proportion of oases there aire illegiti-

mate children of the post-marital union.

It is relevant to ask what advantage accrues, either to

the innocent spouse, or to society, through our present

system of placing the right to remedy m one pair of

hands The disadvantages are obvious. A sense of in-

security and risk in the post-marital union, however happy,

the lack of legal rights for the second woman, the

blastardisation of her children.

It can be argued that these are appropriate penalties

to be paid by all those who connive at toe infringement

of a crucial social institution, Which is upheld by religious

17001

sanctions. But anyone who can argue that toe first

•marriages, of which these letters speak, were sacramental

in character is guilty surely of a profane extension of

sacred symbolism. In any event, toe position of the

children of the post-marital union calls for consideration.

2. Legal anomalies which bar remedy of divorce

The second large group of letters is an indication of

the legal anomalies whioh bar the remedy of divorce when,

for personal reasons, it seems an appropriate 'answer.

Of toe 1,600 invitations to give evidence received

•between December 3rd and December IQbh, 386 could be

classified roughly in this way. The samples m Appendix

A and Appendix B seek to be numerically and an type

representative of them.

Letters 570, 571, and 572 may be token as representative

instances of the near-impossibility of proving cruelty

against a spouse who refrains from physical violence,

especially if the husband seeks to establish tois ground.

In at least two of these cases prolonged emotional illness

has arisen since 'toe date of marriage and there seems no

Strong reason for disbelieving the statement of toe corre-

spondents that the unhappy marriage was toe cause of this.

Two men are, in fact, leading tramp-like existences,

though one has shown himself capable of honourable and

responsible regular service in the Royal Navy, because,

apparently, of the pressure of marital failure.

Letter 574 is a truly tragic document in which a young

woman, whose life 'has been poisoned by toe^ychoLogcai

aftermath of syphilis, is unable to prove that her husband

was responsible for her infection.

Letter 575 is one of thousands of statements in our

possession which reinforce the commonly made criticism

of the disastrous effects of an agreement of separation.

The marriage, in personal and domestic fact, lasted only

seven weeks. For fifteen years the husband has been

supporting his wife and child and cannot re-marry.

Letters 577 and 578 put forward the hardships of the

spouse with the alcoholic as husband or wife. The

marriages concerned have ceased to have any existence

except as legal fictions, but there is no escape from

I make no attempt here at detailed analysis of all the

factors, but adultery, cruelty and desertion do not com-

plete the list of offences against the central loyalties of

marriage. The letters in Group L, Appendix A, and

Group II, Appendix B, are case-histories, however subjec-

tfvely
P
told, of failures to honom

.

not fall under the headings provided by the Matrimonial

Causes Act.

3. Suggestions for reforms in divorce law

Groups B and C, Appendix A, and Group X
Appendix B, are representative of the specific mdividual

suggestions made to us for reforms in the law of divorce.

They mostly spring from personal and unhappy experience

and tend to give the other parties who might be involved

very short shrift. Letter 536 Append.x A tells

succinctly of the hardships of the dese
ff -^0

W^ic
u

turned out of the matrimonial home, a point to which

attention must be drawn later.

4. Difficulty of enforcing and meeting maintenance pay-

Group D, Appendix A and Group IX, Appendix B, are

representative of the statements made which complain of

the difficulty in enforcing maintenance “
unwilling or irresponsible husband and, from the other

angle, of the alleged tendency of magistrates courts to

ignore the inelasticity of a man’s wage packet.

Letter 539 gives an actual budget which there seems no

reason to doubt. Assuming that the correspondent has

forgotten his national insurance contributions, h is Quite

impossible for him to maintain even a

of living One knows the customary generalisation, You

should have thought of all this before you re-married

On the other hand, it is a crude law which demands the

impossible.

5 Protests against prohibition of marriage with divorced

wife’s sister or divorced husband’s brother

In Group E, Appendix A and in Group VI, Appendix B,

we have a sample of protests against tire present pro-

hibition of marriage with a divorced wife s sister or a

divorced husband’s brother. Letter 543 also records a

protest against the prohibition of marriage with a nephew s

divorced wife.
D 4
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Of the 1,600 letters which were the preliminary response

to the article published on 2nd December, sixty-six were

concerned with this issue. It is usually said, in opposition

to any suggestion for a relaxation of the laws concerning

prohibited degrees of relationship, that so few would be

affected.

This is never a strong argument, but all evidence would

suggest that the actual numbers directly concerned must

run into some two or three thousand.

A study of the stories in Appendix A does not suggest

that there is any foundation for the theory that this

minor relaxation of the rules of in-sib marriage would

aggravate concupiscence within the family circle. They are

mostly stories of failed marriages, for completely

extraneous reasons, in which the brother-in-law or the

sister-in-law feels a strong sense of personal responsibility

towards the children.

6. («) Registration, legitimation, and illegitimacy

It is evident, from a debate on the Affiliation Orders

Bill {Hansard, February 29th, 1952), that there is some
concern at the exclusion, by the Chairman’s ruling, of any

discussion by the Royal Commission on the matter of the

laws governing legitimacy. While not in any way con-

testing the propriety of his Lordship’s ruling, I find it

difficult to see how an inquiry into “ the law of England

and the law of Scotland concerning divorce and other

matrimonial causes . . . having in mind the need to promote

and maintain healthy and happy married life and to safe-

guard the interests and well-being of children . . can

exclude from its universe of discourse the problem of

legitimacy.

However, since this decision has been announced, I

restrict any comments on legitimacy post nuptias to an

addendum {Addendum B).

Presumably the question of the registration of births,

which does not involve their legitimacy, has not been

automatically excluded. Nor can the formulae which

govern the registration of marriage be considered as out-

side the terms of reference.

In the 1,600 letters received in the week December 3 rd-

10th, thirty-three were concerned with the registration of

births, the registration of marriages, and the question of

legitimation.

Letters 548, 550, and 552 are put in as being representa-

tive of these.

The pressure of grievance and opinion is, however, much
wider and deeper than this would suggest. All problems

concerning legitimacy and registration are, as far as our

normal work is concerned, separately classified and coded.

No reference was made to these topics in the article of

invitation.

On strict matters of registration alone, apart from the

wider issues of legitimacy, we receive 'an average of 100

letters a week.

\{b) The registration of the births of illegitimate children

In England and Wales and in Scotland an illegitimate

child may be registered on the mother’s information alone

in which case the father’s name and occupation are omitted

from the register. Alternatively, the father may act jointly

with the mother as informant so that his name and occupa-

tion may be recorded.

An illegitimate birth registered on the mother’s informa-

tion alone may be re-registered on the joint information of

both parents. The Registrar General for England and
Wales has power under regulation to authorise this.

In Scotland the Registrar General has no such power.

The father’s name can be recorded only if a decree of

paternity is made by a court. Then, in accord with

Section 35 of the Registration of 'Births etc. (Scotland)

Act, 1854, the original entry in the register is given a

marginal note with the father’s name.

The English procedure is an improvement over the

Scottish, but even this is limited to the availability of
both parents. In late life the survivor of an unmarried
partnership may wish an adult child to be re-registered in

the family surname, this being the name the child has
used consistently throughout life.

This is a typical instance :

—

“ My man and I lived together as man and wife for
nearly fifty years. His wife left him for another man,
but we never had enough money for him to divorce her.

When my son was born 48 years ago I registered

him in my maiden name because the registrar said this

was the name I had to use. But he has always taken

his father’s name and used this for everything including

his own marriage and registering his children. I tried to

get his birth re-registered in his father’s name, but it

was too late to do anything as my man had been dead

six months. Isn’t there any law which allows it to be

done now? I will sign anything they ask. He has

done very well in life and it’s very hard for him to have

to keep explaining about his different names every time

he has to show his birth certificate.”

Or again, this time from Scotland :
—

“ It is causing a lot of trouble in the family because

my son’s birth certificate is in my maiden name. I

didn’t know at the time that I could use the name I

had assumed for this purpose. The registrar never told

me, nor that if my partner came with me he could sign

the register as well. Both of us are willing to do

practically anything to get our son’s birth certificate in

the name he has used all his life, but I’m told I’ve got

to go to the Court for a Decree of Paternity before any-

thing can be done. We are very well known here and

everybody thinks we are married. I don’t very much
relish the idea of having to parade everything in the

Court after all these years. Can’t the alteration be made
if ihis father and I swear declarations about it privately

before a magistrate?”

Perhaps present-day registrars of births are more
knowledgeable and understanding than itheir predecessors,

but some official instruction on the advice to be given in

these cases would not be out of place. One is rather

alarmed to learn from correspondents that :
—

“ The Registrar said I must register the birth in my
proper name, not the one I have assumed ”, or

“ The Registrar says he can’t help what name I’ve got

on my identity card my lawful name is the one on .my

birth certificate (or marriage lines) ”.

There seems to .be the need to bring the Scottish system

into line with the English ;
'indeed for the whole system

to be revised. In cases of admitted illegitimate birth

where no question of inheritance from the father is in-

volved, there cannot be any serious objection to a “family’’

surname assumed by mother and child being added in the

margin of the birth register on the sworn declaration of

the surviving parent and, perhaps, another informed

person.

The Regulations made under the Act of 1947 (Shortened

Birth Certificate) allow of an alternative name being shown
on the birth certificate where two different surnames appear
in the register. There is a case for extension to a “ family ”

surname recorded in a marginal note.

(It is interesting to compare this suggesion with the

present laws of Jersey and Guernsey which allow of a

change of name by the execution of a deed poll to he
noted in the margin against the original entry in the birth

register.)

(c) The case for the shortened certificate of marriage

England and Wales provided a shortened birth certificate

in 1947—years after Scotland and several other countries.

According to semi-official information it is now used about
fifty-fifty with the full certificate. The need for it is thus
proved, but there is still need to educate the public to use

it more fully so that production by those whose circum-
stances compel them to use it is not construed as concealing
some irregularity in birth.

There are about 100 registrars still on fees, and obviously
these will not deprive themselves of income by pushing the

shortened birth certificate. Some salaried registrars may
recommend the full certificate to show a better fee income
to their respective local authorities. If is probably mis-
placed loyalty to the registrars paid by fees which stops

the Registrar General from issuing a general instruction

to recommend the shortened certificate except where the

full certificate ds insisted upon. This could be a step towards
the ultimate goal restricting the issue of full certificates

to recognised legal purposes, as already obtains in many
countries.

As use has confirmed the value of the shortened birth

certificate the principle should be extended to the marriage
certificate. A marriage certificate for most every-day pur-
poses need only to prove that A married B on a certain
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date. Their respective condition at the time cannot toe

of general interest, nor can their ages, residences and

occupations. Still less can anybody (except to prove a

right to inheritance) need to know the names and occupa-

tions of parents.

We have had a steady stream of complaint objecting

to production of the full certificate where one or other

of the parties’ previous marriage has ended by divorce

.

thus, “ Does my divorce have to be mentioned in my new

marriage certificate?” or “ My employers are very peculiar

people and I would not like them to know my first

marriage had ended through divorce . The existing full

marriage certificate gives extensive details. The guilty

party is described as :

—

“The divorced husband (or wife) of so-and-so.”

The innocent party is shown as

“ Formerly the husband (or wife) of so-and-so from

whom she (or he) obtained a divorce.”

There is also an objection to a full certificate which

shows (by omitting the parent’s name and occupation irom

the register) that a person as born out of 'wedlock. This

can cause embarrassment .throughout life, and not least

at the wedding ceremony despite the good intention
_

of

the minister or registrar, for this information is not sought

until the register is entered subsequent to the ceremony.

There is a rase for taking this information when^°t“*

marriage is given and endorsing the facts on the notice

form. .. . ,

The general availability of a full marriage certificate to

anvbodv prepared to pay the small fee can be productive

of S. It could toe used for anything from satisfying

harmless curiosity to blackmail.

7. Definition of insanity under the Matrimonial Causes

In Group G, Appendix A, and in Group VII,

Appendix B I have sought to give an indication of the

Drnnful urgency of an exceedingly difficult problem, that

rf the definition of insanity

Act. There were nineteen such letters in the 1,601) reacning

us in the relevant week.

The point principally made is that treatment as a volun-

tary patient is .becoming increasingly the regular Practice.

Certification is, for the insane who are capable of com-

orehendine its implications, a medically undesirable fact.RV is

P
not too intractable there, » no reason

wihv he should not remain a voluntary patient tor a very

prolonged period, even though no psychiatrist would enter-

S “L^rartEimteStaS irevi0™

"outfit
ieitiug example

of the apparent hardship thus created.)

8 Conduct of matrimonial cases in magistrates, courts

Tt is inevitable that a great many of our examples should

fim criticism upon the conduct of matrimonial cases in

the magistrates’ courts.

r .. i *nn .samDle forty-five were concerned with tins

and Group XII, Appendix B,

are submitted as fair specimens.

While I am thoroughly familiar with the habitual pro-

jection by the disappointed litigant of his failure on o

J , T 3
ti,p VicTich it would seem that ail is not

in ?ere
n

‘ niil« are so important and so intangible, advan-
personal ssues ar P

heavily with the ably-represented
tage

I wL to Cunrt my wife admitttf deser-
litigant. _ , vet j was summoned for deserting
non on her part.and yet r^

solicitor said

EwS57tfu"tfi£3h tier?’ and I said -V’.-

SptfedtrEaluSras of U. wife’s advocate to con-

cede that he connives at the desertion.

letters of complaint.

It is even suggested earlier that a luminary of bench and

Bar was not familiar with the prohibition against marriage

with a divorced wife's sister.

9. Time-bar in nullity actions

In Group I, Appendix A, I submit two statements (there

were ten in the representative 1,600) concerning the twelve

months’ time-bar in nullity actions. \ IS
,.
n°t to be

expected that such complaints would reach high propor-

tions, but their subject matter is sadly revealing.

In one case syphilis and in the other case epilepsy were

present at the time of marriage. Either they were dis-

covered too late or the right legal steps were not taken

in time. It seems reasonable to suppose that a woman

can live with a man, notice moodiness and depression,

without suspecting their real cause for a much longer

period than twelve months.

10. Costs of divorce

In Group J, Appendix A, and in Group III, Appendix

B, I have tried to give typical examples of the burden of

costs in a divorce suit.

It is commonly assumed that, sinoe the introduction of

the Legal Aid Scheme, this burden is now reasonable.

That assumption is not founded on a study of the

effect of the Assistance Board’s assessments on the lower

wage earner or small salary earner. For example, a man

earning £6 a week, caring for his own two children,

living apart from his wife, paying a rent of 25s. weekly,

would have to pay £39 towards the cost of divorcing a

plainly guilty wife.

He is tittle better off than ihe would have been in the

hands of a socially-conscious solicitor before the Scheme

came into force. Indeed, he may well be worse off, be-

cause the solicitor would in all probability have agreed

to easier terms for the payment of his account than a

public authority can admit. Letter 566 is relevant here.

As it happens, our normal post concerning the Legal

Aid Scheme is separately coded and classified, as far as

this oan be done. The proportion of complainants is

very high.

11. Property-ownership between husband and wife

In Group K, Appendix A, and in Group IV, Appenduc

B I have endeavoured to group a reasonable statistical

example of difficulties arising from property^ownership,

as between husband and wife, when the marriage .is dis-

solved or dissolving.

In 567, 568 and 569, file power of the husband to

possess the .matrimonial home, whatever his mfescon-

tribution towards its achievement, direct or indirect, is

strongly criticised.

12. Effects of divorce on wife’s rights under social security

legislation

Particularly relevant are letters 1710, 1711 and 1900,

summarised in Appendix B, where the effort afdworce •on

the wife’s rights under our social security legislation is

discussed.

In Great Britain there is a comprehensive msmance

Si
arises when the family breaks up. At the present um

an action on the insurance scheme benefits. When me

Th« of stete. ft^martied

STS3 ritfts to beS under the insurance scheme.

iS? benefits Che disadvantage suffered is only tem-
ror sone j pncp ayf hardship caused is not likely

KVeat For widow’s benefits, and more particularly

refirentenMpension benefits, the loss ran be permanent

and of serious financial consequences.
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A widow is entitled to certain weekly payments follow-

ing the death of her husband and these payments include

sums in respect of their children. From the date of
divorce a woman gets no widow’s benefits by reason of

her ex-husband’s insurance, nor is she entitled to benefits

in respect of her children. Section 17 of the National

Insurance Act makes payments only to widows.

A .person’s right to a retirement pension depends upon
the yearly average of contributions made between the age

of sixteen and retirement age. The insurance scheme
became law on 5th July, 1948, and for those who were
over sixteen and not then insured, the average dates from
5th July, 1948. The retirement pension is only paid in

full if the average is fifty. If the average is less than

fifty but more than twelve, the pension is reduced so that

a person with a yearly average of thirteen would get 7s.

a week instead of 26s.

On 31st December, 1949, there were over seven million

married women who were not making insurance contri-

butions but the years when not contributing will be
counted in the average.

The average is counted over forty-four years (from
sixteen to sixty) and to average fifty, 2,200 contributions

must be made. There are fifty-two weeks in a year (occa-
sionally fifty-three) and this means unless over forty-two
years’ contributions are made the total (2,200) cannot be
reached. In other words, if a married woman fails to

make contributions for two years she will not get a full

pension in the event of ever being divorced.

The number of married women making contributions
is likely to decrease since a young married woman is not
well advised to make contributions.

The following examples give an indication of some of
the benefits which are lost as a result of divorce. If a
woman with two children was separated from her husband
at the time of his death and he was under no legal liability

to make contribution to her maintenance, she would re-

ceive a widowed mother’s allowance of 42s. 6d. per week
and a family allowance of 5s. If, however, she had
divorced him and he was responsible for making pay-
ments, both to her and for the children, she would get

no widow’s benefits whatsoever in the event of his death
and would only receive the family allowance of 5s. a

week. A divorce takes away the ex-wife’s rights to all

widow’s benefits whether she or the husband is the guilty

party.

A married woman who is over the age of sixty and
may have been separated from her husband for forty

years and have never seen him during this time, will

receive a retirement pension of 16s. a week or more when
her husband gets his pension. In the event of the hus-

band’s death this pension then goes up to 26s. a week or

more. On the other hand, a womap may have made
insurance contributions from the age of fifteen to thirty,

have been married to a man who has made insurance
contributions all his life, and have made insurance con-
tributions in full between the date of her divorce at the

age of fifty and pension age, and she would get no .pen-

sion whatsoever. This is a case which may commonly
occur in a few years’ time unless a change is made in

the law.

At the present time the more usual case is where a

woman who has been married for a large number of
years and is approaching pension age before she is

divorced, finds out on reaching the age of sixty she is

entitled to no pension at all but is required to pay con-

tributions of 4s. a week until July, 1958, and then will

only be entitled to a reduced pension.

13. Effect of conflict of jurisdictions in divorce

I have no wish to become entangled in ambiguous and
subtle discussions concerning the lex domicilii and the lex

fori. However, in Group VIII, Appendix B, I have had
summarised two accounts of the effect of the conflict of
jurisdictions in divorce.

Since the war the English and Scottish courts have
made substantial advances! away from the traditional

stalemate. A regular series of problems put to us suggests

that a more fundamental approach would remove infre-

quent but vicious anomalies.

RECOMMENDATIONS TO THE ROYAL
COMMISSION

It will no doubt have been seen, from this preliminary
memorandum, that certain conclusions have been forced

upon me by the weight of the evidence our organisation

is compelled to study.

Very briefly, I would wish to put the following recom-
mendations to the Royal Commission.

(1) That divorce should be available as a remedy to

either party after a period of de facto separation lasting

five years. I would wish to see some safeguard against an
occasional act of condonation, where it could be seen

that there was no free will to return to the state of domes-
tic union Iby one party, being held to undo a preceding
period of desertion.

Such a change in the law would afford ultimate relief

to those who cannot prove cruelty to the satisfaction of the

court, and to those who are prevented from finding a

remedy because of the present effect of an agreement of

separation.

(2) That the possession of the matrimonial home,
assuming that it is by way of being a controlled tenancy,

should be awarded to the spouse having custody of the

children.

(3) That custody of children should be awarded, as at

present, in the interests of the child, and that access of the
other parent to the child should be granted with the

greatest reluctance.

(4) That the present assumption that all property, un-
less ownership can be shown to arise directly from the

wife’s earnings, is the husband’s, should no longer apply.

(5) That magistrates’ courts, dealing with matrimonial
cases, should be specially constituted, and composed from
a panel of (justices specially trained. Certain further
restrictions on the publication of evidence should apply,
not so much in the public interest, but for the benefit

of the parties themselves.

(6) That it should be the practice for both parties to be
represented, or for neither party to be represented, so
that justice may clearly be seen to be done.

(7) That the award of maintenance against a husband
should take more fully into account the husband’s ability

to pay and the wife’s capacity to earn.

(8) That the definition now required for divorce on the

grounds of the incurable insanity of one spouse should
be -made less stringent in its terms and should, for
example, permit divorce where, in the opinion of two
medical men, “ there is little chance of ultimate recovery
When such a certification is made the term of years of
treatment required to be served should take into account
previous continuous treatment as a voluntary patient.

(9) That the time-bar in nullity actions, for mental
deficiency, insanity or epilepsy existing at the date of
marriage, should be extended.

(10) That the assessment conditions for divorce actions

under the Legal Aid Scheme should be relaxed for
applicants earning up to £12 a week.

(1 1) That Scottish practice in the matter of registration

of births should be brought into line with English practice.

(12) That a shortened form of marriage certificate should
be made available.

(13) That, to encourage the use of the present shor-
tened form of birth certificate, the longer form should be
available only on application by an officer of the court.

(14) That divorced women should be allowed to count

national insurance contributions made by their husbands
during the subsistence of the marriage when qualifying

for retirement pensions.

(15) That marriage with a divorced husband’s brother

or a divorced wife's sister should become legally per-

missible.

ADDENDUM B

LEGITIMACY POST NUPTIAS

The conditions under which children born out' of wed-
lock are legitimated by the inter-marriage of their parents

subsequently are worthy of study.

Apart from wide divergences in different parts of the

world there is a disparity within the United Kingdom itself.

In England and Wales, Northern Ireland and (it is be-

lieved) Eire, children are legitimated in this matter pro-

vided the parents are free to marry each other at the
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time of the birth. On application by the parents the child’s

birth can be re-registered as legitimate.

In Scotland it is necessary for the parents to be= free to

marry each other at the time the child is conceived belore

being legitimated per subsequens matrimonium. Here,

also, the child’s birth is re-registered as legitimate.

In lersey and Guernsey there is no re-registration but

only a note in the margin of the birth register against

the entry showing that the child is legitimated by the

inter-marriage of the parents.

According to a Report of the League of Nations m
1939, certain foreign countries allow of the le^itimahon f

the children of adulterous intercourse ^atis.whenone

or both of the parents are married to another party at

the time of conception or birth of the child. Eight coun

tries are mentioned by name in the Report

.

Austria France, Germany, Monaco, Portugal, The

Territory ’of the Old Kingdom of Rumania, Switzer-

land, Venezuela.

Certain Provinces of Canada also allow of the legitima-

tion of children following the mter-marnege of P“'

irrespective of the conditions obtaining at the time tn

chflTis 'born. It is sufficient that the parents have married

each other. The Provinces are:—

Alberta, British Columbia, Manitoba, Nova Scotia,

Saskatchewan, Ontario.

In one Province at least there is a saver that although

legitimated per subsequens matrimonium a child born

whilst a parent was married to another partycannot ^hent

competition with the lawfully born children of either

party.

In England and Wales, although legitimacy is estab-

lished in the circumstances mentioned above, the recording

of it hangs on the availability of both parents, otherwise

it is necessary for an application toto made to the courts

for a declaration of legitimacy before the birth can be re

registered These applications are heard in open court.

There is no record of any recent application 'being reported

by the Press (with the exception of the FtteW'Uj™

but the general public is not excluded. In such an intimate

matter there seems to be a case for applications to he

taken in private as are applications for adoption.

There seems also to be a strong case for the tegjtkna-

tion of ohildren whose parents, though not free to marry

each other at the time of the birth of the children, subse-

quently marry each other.

This would have some effect on the law of intestate suc-

cession, but, since so much has been done under our

system of registration, to make the ohildren look legitimate,

it seems illogical to stop at this last hurdle.

(Received 19th April, 1952.)

iNote : Addendum A ami Appendices A and B submitted with the memorandum are not reproduced.)

examination of witness

(MR. T. K. P. BARRETT called and examined.)

3893 (Chairman): Mr. Barrett, you are the Director of

... Tnhn Hilton Bureau. You have kindly supplied us

not only with a memorandum but with two most helpful

SppcndtoB setting out, in on. case, originsMatters and ,n

ihp other summaries of correspondence you have received.

We realise that the labour involved in sorting out, group-

tag and summarising these letters mu,t have^een immew
j _ r~ dulv grateful to you for it. Before I asK you

any :'l stnta bfi^ JraH
'teanOpportunity to make a few general comments Fust

5* ssssra at
contains views or reactions which have been forced on

me by sheer intellectual and personal pressures during the

matted at^ta^except
1

a^g^eral 'predisposition in favour of

irSftX^e’oTfo
present anythingStatistically Imitate in the mathematical

sense But the evidence is a very significant index of

what is wrong with our marriage set-up today. I do not

think anybody realises the size of the problem unless they

are in contact with it as constantly and on such a scate

as T am I looked through the Annual Abstract of

Statistics, and during the last ten years there toe been

246 921 decrees nisi—that means that there are halt a

million .people living in this wintry trto toe been

through the Divorce Court—some of them have died in

the last ten years, but more than enough have survived

to comDensate for that. There are a great many more

Sho would get a divorce if only our legal system were

not what it is. I have no idea what the size of that

fraction is Going by our post, which is perhaps a danger-“Z in this matter, I should put it at something

like two to one.

3894 Two to one?—For every person who writes to us

tn wp can sav: “If this is true then you have the

remedy of divorce”, there are, I should say, something

lfte two writing to us to whom we have to say: Unless

youS prove !o-and-so you have no legal remedy, as we

see it now ”.
, ,

3895. So that I may understand you, is the result ot

that this: as far as your experience goes, if the divorce

law had been altered on the lines that you suggest, instead

of a quarter of a million divorces in the last ten years

there would have been three-quarters of a million

divorces?—It might be so, my Lord. I think that is

possibly an exaggeration, for the simple reason that people

are more likely to turn to us when they are aware that

there is no legal remedy. When they have already been

told by a solicitor that there is nothing to be done, they

are more likely to consult us. Probably, therefore, I do

Eet a biassed view of the number who want the remedy

but cannot have it. But still it \ a very large number.

In addition, if I may say so, the children have to be con-

sidered. Again I do not know the proportions, but i

does seem to me that in almost every case we lookat

there are children, and if there are, shall we say, between

half a million and a million people and their cMdren

involved, it is a problem of very great size indeed Almost

every substantial work on juvenile delinquency—I will not

weary the Commission with quotations, but they all say

the same thing-indicates that the prime cause of delin-

quency is the background of a broken home. That does

not mean the .background of divorce—it means the back-

ground of a home where there is a prolonged and painful

dissolution going on, where the child is aware of antagon-

ism, frustration, and so on, in his parental background. It

is from precisely that background that the delinquent

child and the neurotic child come. Those who take the

responsibility of deciding that the people of whom 1

speak should continue with the attempt to keep their

marriages going, must also take responsibility for the con-

sequence in the personal life of the young aud the

adolescents, and that is to me a very serious responsibility

to take. I am very anxious, my Lord, not m any way to

criticise the Commission’s terms of reference, but I looked

with great care at them and was a little alarmed, if 1

may say so, at their “legality”, that is to say, it does

seem to me that what we need, with great respect, is not

so much a consideration of the law of marriage but a

consideration of the whole background of our system of

marital relationships and its difficulties today. I know

of no serious sociological study in which perhaps one

thousand, or even ten thousand, marriages have been

persistently watched.

3896. I am most reluctant to interrupt you, but I am
afraid it is not one of the functions of the Commission

to criticise its terms of reference. We have to carry them

out to the best of our ability.—I realise that, my Lord,

and I suppose it is difficult to prevent a certain “ un-legal
”
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attitude at times creeping in when one looks at the

terms of reference. It does seem to me that with a little

wider range the whole problem could have been seen as

not essentially a legal problem but as a social and personal

one. There is a danger that we may look at it from the

wrong angle. Another aspect of the terms of reference

—

and again I speak with great diffidence—is the exclusion

of the discussion of illegitimacy.

3897. 1 think you might postpone that, because my first

question is going to deal with that.—Then I will say
nothing about that at the moment. Then if I may look
at this memorandum, for which I take full responsibility,

including all mistakes, perhaps I might mention that it

does make certain obvious points. The first and very large

point is that I do consider that the evidence of the weight
of misery which is caused by placing the right to proceed
for the remedy of divorce in the hands of the innocent
party is overwhelming. I realise fully all the legal impli-
cations of departing from that. What I would like to say
is that the divorce case, the matrimonial cause, is, apart
from the care of children, the only case in which the
State through its judicial system is asked to come to the
rescue of personal life. It is in a different category from
almost every other kind of legal cause. It is something
that needs not merely the judicial mind, it needs imagina-
tion, helpfulness, co-operation with the people in court

;

it is a situation where people have to be seen not merely
in the narrowing context of law. It is for that reason,
above all others, that it does seem to me that if a remedy
such as I propose were available to people whose
marriages have broken—and it seems to me that the num-
bers are so vast—if those people could in the end, even
though they were not legally innocent, at least make a
clean start, the good that would be done would so out-

weigh the legal harm and any effects on intellectual and
social conventions, that it would be more than justified.

3898. Thank you. There is just one general point which
occurs to me arising from what you have been saying.

I am sure that every member of the Commission appreci-
ates the magnitude of the problem, and it has been put to

us by a number of witnesses that the remedy lies not
in making divorce more easy, but in trying to inculcate a
different attitude towards life generally and marriage in

particular. Would you disagree with that?—My Lord,
without wishing to appear clever, is not that outside the
terms of reference? It seemed to me that this Com-
mission was concentrating on the legal aspects of divorce
and marriage. I entirely agree that what we are doing at

present is creating in many people a wrong conception
of marriage and a wrong attitude towards it. I entirely

agree, but that does not alter the fact that here and now
we have a given series of painful problems to deal with,

and I can only see one way of dealing with them.

3899. Would you turn to section 6 (a) of your memo-
randum, headed “ Registration, legitimation, and
illegitimacy”. I wish to deal at once with a statement
which appears on that page. Referring to a report in

Hansard, you say:

—

“ It is evident, from a debate on the Affiliation Orders
Bill . . . that there is some concern at the exclusion, by
the Chairman’s ruling, of any discussion by the Royal
Commission on the matter of the laws governing
legitimacy.”

You then go on to make some comment on “his Lord-
ship’s ruling ”. I have never at any time given such ruling,
and I would be interested to know how you got that
impression.—I can only say that the impression is ex-
tremely strong, but I regret to say that the Hansard is

not in my hands.

3900. 'I have here all the references in Hansard to the
debates to which you refer. I will refer first of all to the
more recent statement in the House of Commons by the
Prime Minister. (Mr. John Parker asked the Prime Minister
whether he would recommend such alteration of the terms
of reference of the Royal Commission on Marriage and
Divorce as to enable it also to consider and report on the
present laws about illegitimate children. To that the reply
of the Prime Minister was :

—

“ I am advised that it would not be desirable to extend
the terms of reference of the Royal Commission on
Marriage and Divorce in the way the hon. Member
suggests. The Commission has already a great deal of

work to do and the law relating to illegitimate children
is complicated and had better be studied separately in

the light of the Royal Commission’s recommendations
on the aspects of family life which have already been
referred to it.”

It may be that you thought that the Prime Minister’s reply
was based upon some ruling or suggestion of mine?

—

Frankly, without the notes in front of me, I do not know,
but I certainly got that impression very strongly from
reading Hansard, and, what is more, very strongly from
reading Press reports

; I think The Times, in reporting
Hansard, gave me an extremely strong impression to that
effect.

3901. I have Hansard here. I will not trouble to refer
to the passages, but I assure you that there is nothing
stating that any such ruling was given by me. Any-
way, it is not the case, and I was not consulted before
that reply was given by the Prime Minister. May I
turn now to section 2, where you deal with “ legal anoma-
lies” which bar the remedy of divorce. You say:—

“Letters 570, 571 and 572 may be taken as repre-
sentative instances of the near-impossibility of proving
cruelty against a spouse who refrains from physical
violence, especially if the husband seeks to establish this

ground.”

What legal anomaly is it that gives rise to that difficulty?

Of course, as I am sure you know, mental cruelty which
has a physical effect is regarded in the courts today as
cruelty which entitles the petitioner to divorce. What
legal anomaly had you in mind?—It may be incorrect to
call it a legal anomaly. One is tempted, when trying to
classify, to take simple titles and groupings, but let me
put it from the point of view of my correspondent : he
knows that his wife is cruel to him, or she knows that
her husband is cruel to her. They suffer from drunken-
ness, bad language, all kinds of things which they cannot
prove in court. That I quite agree is not legally anomalous,
there is nothing wrong with the law. There is something
wrong with the evidence, if you like to put it that way.
But it is the case that an enormous number of people
are perfectly certain in their own minds that they do suffer
from cruelty and can do nothing about it. The thousands
of cases of that kind which have passed through our
hands make me perfectly certain that it is so. When it

comes to legal anomaly, I think the Law Society—I have
not their memorandum with me—do make the point that
it would be an advantage if cruelty as a ground for
divorce did not have to be aimed at the petitioner.

3902. I quite follow you. You will understand I am
not concerned at all to defend the present state of the law.
The Commission is required to investigate whether it can
be improved and, if so, on what lines. But if you mean
that there should be a re-definition of cruelty, I quite
follow and that explains your point.—I probably mean
two things: first of all, that there are some types of
cruelty inside the home between man and wife, of which
it is exceedingly difficult to produce evidence in court, it

always will be difficult to produce evidence of it ; and,
secondly, I think that the present definition of cruelty is

too stringent.

3903. Will you now pass to section 4, which is headed
“Difficulty of enforcing and meeting maintenance pay-
ments ”, a difficulty of which we are fully conscious from
the evidence of many witnesses. There is one statement
you make in regard to letter No. 539. You refer just
before that to the alleged tendency of magistrates’ courts
to ignore the inelasticity of a man’s wage packet, and you
give an instance where a man has found it impossible to
pay. But surely the general state of the law is this, is it

not, that he is not ordered to pay more than he can
actually bear? The particular instance which you take
was a man who had paid his first wife a bribe of £75
to divorce him by arrangement, and he found the sub-
sequent orders very difficult to carry out, but are you
suggesting there is a general tendency to ignore the man’s
ability to pay?—My Lord, I am going again on the
experience which has been put in front of me, and I do
think that many men are asked to pay more than they
can possibly manage to do. I freely concede that if one
takes the highly moral or highly social view one can say
that they ought not to be in that mess, they ought not
to have done this, they ought not to have done that. But
they are asked to make payments which they cannot
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certain presumptions exist very common^ in ihe minds jg™*
,

slftatory Instrument No. 1192, which now
of those who adjudicate on matnmonia causes m the “

|

or a regisibrar merely to enter and
magistrates courts. For example, I think th

, register a marriage. He does not have to engage in all

third rule, which is a kind of fiction generdly accept ,
gi

tioQS _ §ut wben jt comes to “ 100 registrars

V comment thmg when you are dealing with people h
5^ ^ or not I am being unjust to them

whose income is £1,000, £2,000 or £3,000 a year. It is a
,

f ^ a,m__T woujd say that on this

quite impossible thing when you
n^aken to milter I know ve7y little except indirectly. But one of

whose income is £6 a week and who has now taken to ma^ J former superintendent registrar with
himself a mistress and begotten another child. *

W(ide
b
eXlperience ; he is in constant touch with the

3904. That may be so, but have we not got to think
Registrar General’s Office, and I am in fact giving you

primarily of the wife who has been deserted, and, while
vieW) j arn following his advice, and I have always

not ordering him to pay more than he can pay, to put j^d his advice to be based very closely on fact.

first things first?—Yes, I think we should put first things
am nolt seeking to controvert the advice which

first, and I think sometimes we put morality before the
receiJved . But is it not a fact that if you write

possibility of living a decent life. If you compel that man
a of a biirt!h certificate you do not enclose the

to pay more than he can pay, what will happen? He
or Anything else, you just write for it. And you

will borrow, sponge or steal. Where do we start wiffi
back a letter—I have known of it in innumerable

first things? The point is that we are confronting that °
ases__,a leflte,r siting that you can hjave either the full

man with an impossible situation.
certificate or a shortened one?—I think we are at cross

3905. I will not pursue the matter further than this, .purposes. Wh'at so commonly happens is ithat a child is

that I am sure you will agree his first obligation is to pay ihom and the Child is illegitimate, or has a somewhat

for the wife he has deserted?—What do you do, my Lord, oloudy background, shall we say, and the mother or one

when two unmeetable obligations conflict? of the responsible persons goes along to get the original

3906. I will pot pursue the matter any further I have birth certffieate. It j”1
, fte£VShS

your answer. Witt you turn to section 8, which is headed should then say, wrth great force Look tMre “ ^
“ Conduct of matrimonial eases in magistrates’ courts"? wrong. with the “^»KS£ atad the biuth OT
There you set out the great advantage which is possessed there is anj^hing wrong M

accept it for the
by somebody who has legal advice. Am I right in thinking parentage

•’
reauired” I merely say that it

that your solution appears in paragraph 6 of your Recom- purpose for which it is required . mereiy ^y ^
mendations, that it should be the practice for both parties

to ibe represented, or for neither party to be represented?

—I would not say it is the solution, I think it is the way

to greater fairness.

3907. Then you would prevent, let us say, a wife from

appearing with the assistance of a solicitor, if her husband

was not in possession of similar assistance?—1 would go

a grealt deal further. I feel that the courts which deal

with matrimonial cases, not being divorce courts, should

be specially constituted, should proceed in a special way,

and should in fact themselves set out to find the truth oo-

rSg a lot of human nature to expect registrars to

say .that when they will lose money by doing so. It is

(perfectly true that if you write to Somerset House you

will get back a perfectly reasonable letter saying. Which

will you have? ”, but what I aim concerned with is what

the mother is told when the child is bom.

3912. But you have no actual knowledge yourself of a

registrar doing that?—Indeed, I have very great know-

ledge. I can produce many cases of mothers who were

advised to have the long certificate, and mothers who were

never told there was a shortened certificate, in spite ol
and should in fact themselves set out to™ which, has been given to it. I can also

operatively and sympathetically. The case should n^tbe ^ J P^“^^Soyers who have refused to accept

heard in the legal atmosphere of cross-examindtion Since Produce cases ot empmy
are nQt entitled

I felt unwilling to make any recommendation quite so the shortened cerunca ,

drastic I have suggested as a short cut that it would to dio so.

hi a good idea if magistrates refused to have one party 3913. (Lady Bragg): I want to ask how

represented unless the other one was. Let the magistrates Gf information and advice operates Am I right in thanK

themselves with the aid of the clerk, persuade the parties
,in.g that it is done without seeing the people whownteto

toTehSrstory and endeavour to arrive at the truth. you?^By and large, we do

I would say that many people are convinced that they hut of course it is very important that we should be in

have suffered deep injustice through the cleverness of the (touch with people, therefore we
a

deal
5S<ST of the ite side. Whether or not that is true „„ say a sample, regularly. I perconally do a great ded

the faot“ " liave "““d “*

3908. There is only one other matter I wish to refer which
JJJJJgj? “d'somhfathecSy”We Seil?mil

5 ^Te'mLtlnlr^r^wSrSluS hiassed reports from this source and that source.

within the prohibited degrees of relationship, and I see 3914 Do j understand that half of these very lnteresi-

ithat there is a fairly close correspondence between the
ing jetters are investigated by case-workers? Not nan,

pro,portion of letters which you had dealing wtilth that
but something like fifteen per cent,

matter and the proportion of letters .which have been
Tbien fifteen per cent, have really been looked

received by ithe Commission.—I am interested to hear
j onjy wanlt t0 know whether we are only heanng

that. one ^de of the story in each case.—Very often we are.

3909. You say:— Very often, I think, all of us who are engaged in thus

“ Of the 1,600 letters which were the preliminary work, when reading a letter see aomjjtiuiijM

resDonse to the article published on December 2nd, ithait the thing sounds too good, or that it could not hav

3S w?rc ®ncomed
P
wi* Ms issue.” tappunsd. We

aSSrc ySn toi
That is to say, just, over <5? £ JTjTS “SSiaguS a?e nothtalists, they •»«*
were concerned wiffi that and

tSl of 'the simple pathetic story, they are people with a great

January this year, we had 39 Wtteis out of
* deal 0f practical and professionial experience m the social

1,356, which was just in the neighbourhood of three per P mistakes could be made
cental hope they were m>t from ieme P^e-Ido Md^nd

storiJ as
-d ttey were true. We

not think they can be. (Chairman) : I do not think

I cannot be sure.
are exceedingly oareful.

'
\ t n , Mn( 3916 Would YOU tell us, apropos perhaps of one letter

3910. (Sir Frederick Burrows): In section 6 (c) ofyour
^

y
doubtful, how your investigations

wknre vnn de>I W.I1 Uni case abouLWBlolky™. were^ ^ '

isoIateJ cxample wouldmemorandum, Mr. Barrett, where you deal wiffi the case

for the shortened certificate of marriage, you say:—

“There are about 100 registrars still on fees, and

obviously these will not deprive themselves of income by

pushing the shortened birth certificate.

Is that based upon actual experience?—May I say, first

tof all, that I should have pointed out, perhaps, that the

probably mislead you. All kinds of things may happen.

3917 But you could give one example?—Shall I take

an extremely interesting case which has been going on

for many years, a very complicated matter with the

Ministry of Pensions. . .

.
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3918 May I interrupt you? Could we have an example

on our own subject?—Yes. There are two young people

and a child living in North London. The man was in

,the Army and was discharged, he was invalided out ana

then he developed coronary thrombosis, which made

him a very sick man indeed and also extremely neurotic,

extremely responsive to external pressures. The only

home they had was with his wife’s parents. There were

two elder daughters—his wife’s sisters-wvho possessed

the child and possessed the wife, and he was not fit to

stand up to them.

3919. May I ask if it was he who wrote to you?—

1

was .telling you the story for the simple reason that both

of them have now written. It is one of the interesting

things, that after many years we have now both sides of

the story. What I did in that case was first of ah to

eat the Ministry of Pensions to give specialist medical

help. They investigated on the medical side; next, the

Disabled Persons Branch of the Ministry of Labour found

him special light employment. Thirdly, I got in touch

with his wife-his wife got in touch with me fir^—then

with her oo-operation, I got in touch with the Housing

Committee and sought to get them preferential treatment

over a house. The housing situation was so bad that that

could not be done, so we have now got in touch with

the man’s employers and they have a certain number of

houses of their own which they make available for staff,

and we are trying to bring the two to reconciliation m
that way. In that case we have had five separate investi-

gations made.

3920. Thank you. You see, what I was trying to find

out was how far we could consider the letters as evidence,

because if you did not hear the other side and had not

seen .the parties, it makes rather a difference.—I agree

entirely, but what I feel is that so many people cannot

so consistently and so consummately be liars. We must

have on our files, under the narrowest possible category

relevant to this hearing, over 30,000 ;
taking a broader

view over 50,000 ;
and if we had included everything we

have had on this subject it would be approaching a

quarter of a million. There does emerge a story which is

substantially self-consistent. There are many things which

one might criticise, there are many things which one might

suspect, but one can hardly break down the weight of

that witness altogether.

3921. (Mr. Beloe): In your recommendations, Mr.

Barrett you have made a considerable number of prac-

tical suggestions, most of which are what one might almost

call minor suggestions, by which I do not mean to under-

estimate the value of them in any way. There is one

very big one, of principle, namely, the first one. Now
you will say that something like this is needed to clear

up the existing mess?—Yes.

3922 Have you thought about the influence of such an-

enactment as this upon the future?—I have thought about

it very seriously. What I feel is that we are m grave

danger of doing less than justice to the sense of responsi-

bility of the average couples who get married. People

by and large get married because they want a home, they

want children, they want to live a reasonably happy life

together. Marriages break up sometimes, because of un-

forgivable temperamental weaknesses, and maybe a rigid

legal system will stop those people from just going over

the fringe. That I take it is .the justification of our pre-

sent legal system, where you put 'barriers in the way of

the irresponsible, the feckless, the easy-going, the self-

indulgent. I do not believe that they are such a large

fraction of the people concerned. Most of them are

reasonable people trying to make a go of it, and the fact

that you make it possible for them to have a divorce after

five years is not going to make any difference to their

lives Five years’ separation means five years of mental

misery, loneliness, and other evils. People who try to

make a go of their married lives will not put up with that

unless they are driven to it. I grant you a small fraction

of irresponsible people will probably find divorce a little

easier, but I should say that was outweighed countless

times by what you prevented in the way of suffering in

the homes, in the lives of children, and so on.

3923. (Sheriff Walker): In your memorandum, under

“ Recommendations to the Royal Commission ”, your first

recommendation is that divorce should he available as a

remedy to either party after a period of de facto separa-

tion lasting five years. Suppose the wife and childen

remain in this country, but the husband has to go abroad

on business which keeps him away five years, then there

would be a de facto separation for five years. Do you

mean that either spouse should be able to divorce the

other in these circumstances?—I have never suggested that

if it could be shown that the other spouse freely intended

to return to domestic union and was only prevented from

doing so by external circumstances, that that should be

regarded legally as separation. A case in point is the

man called up into the Army.

3924. So something really has to be added to your

recommendation, something like this :
“ Provided that

there is no reasonable probability of their resuming

cohabitation ”?—It is a question, perhaps, of the word
“ separation ”. I do not regard a man being called up in

the Army as being separated from his wife. I mean

that one of the parties at least clearly does not want to

go back to the state of domestic union.

3925 Suppose the husband has gone away without his

wife’s sanction, he has deserted her, are you suggesting

that the husband should be allowed to divorce his inno-

cent wife?—Yes.

3926. But he has undertaken, has he not, to give her

a life-long union? Why should he be allowed to break

that promise?—The answer with regard to that is, to do

a great right can do a little wrong. It is perfectly true

that he has broken a promise. As I said when I was

asked at the beginning to comment on the memorandum,

I do not feel that marriage can be regarded as a contract

or bargain, or anything of that kind. There is a con-

tractual element in marriage, but marriage affects so

deeply people’s lives and feelings that I do not see what

society is gaining by holding a man to a promise which

he does not intend to keep, which is only a fiction.

3927. You put it that marriage is a status rather than

a contract?—I would say that it is a status, and I would

say that it begins to lose its weight when it loses the

values for which that status was created, the values of

companionship, children if possible, common sharing, and

so on. Its values are what make it. When it becomes

a merely fictitious tie, it seems to me absurd to insist

that it has a contractual basis which you are going to

keep there. By all means see that a man pays reasonably

to a woman who has kept his home and his children, by

all means protect the wife if she is incapable of looking

after herself, but it seems to me anti-social to insist that

personal lives should be treated as if they were the subject

of bargains.

3928. But is there not some force in the view that

from the deserted wife’s point of view she is justified

in saying: “Why should I be deserted by my husband

when "he has promised to look after me for my life ”?—

If she chooses to comfort herself with that fiction, I

suppose she can, but I do not see what good it is doing

anybody.

3929. I -wonder if there is a possible answer to the

objection .that I have put in this, that it may be that the

view of marriage as a contract has already been de-

parted from, and I would like to put this view for your

consideration. Supposing a wife is deserted by her hus-

band, or the husband commits adultery, the law allows

her divorce, but she has undertaken to give her husband

a life-long union for better or for worse, has she not?

That is the common view of marriage?—That is the view

of marriage.

3930. So is she promising that however bad her husband

may become she will stick by him for life, or is there

something wrong in that?—There is nothing wrong in

that if both parties freely believe it and accept a system

of values in which that plays a part. In fact it is prob-

ably the most honourable state of matrimony there is,

but I think quite frankly that it is unreal to imagine that

most people today enter into marriage with that kind of

consideration in mind, with that kind of system of values

behind their thinking.. Whether they ought to do so is

another matter.

3931. If one looks at the wording of the marriage ser-

vice it is really the intention that neither party should

be allowed to divorce the other, is that not so?—That of
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course is the canonical view of marriage. I think some-

thing like seventy per cent, of all people today get married

in church. To the vast majority of that seventy per cent,

that church ceremony is only a conventional gesture. I

do not think the Church of England would suggest that

seventy per cent, of the community are regular com-

municants, or that all the Churches together would claim

that. The great majority of people get married in church

because they want a solemn and beautiful ceremony, and

they want to do something which is socially approved.

3932. Does it come to this, then, that whatever the form

of the marriage ceremony and warrant may be, a great

many people regard marriage as being a dissoluble union?

—I think that most people go into marriage—although we

{The witness

probably ought not to generalise in this way—I think a

large number go into marriage intending to do their best.

But they are not aware of the difficulties which they will

have to face, and to which marriage is inevitably and

singularly vulnerable, due to external strains. When such

difficulties arise, some of them try to get out of it too

easily, .but the number who do that is very small com-

pared with the number who make a deep and determined

effort to create a successful marriage, and to legislate

against that minority is to penalise the sufferers in the

larger group.

{Chairman): Thank you for all the work you have

done, and for coming to help us today.

withdrew.)

(Adjourned to Wednesday, 23rd July, 1952, at 10.30 a.m.)
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PAPER No. 51

MEMORANDUM SUBMITTED BY MR. J. M. GREGORY-JONES

1. When considering possible reforms in the law dealing

wtth marriage and divorce I feel that rt ^
to decide what is, or should be, the a m of Mate in

legislating on these matters. Clearly the basic aim

shoold“! the establishment ot a sound <nttnmn»l

tionship throughout society, and reform of the 1™ as to

divorce should be considered in relation to the very

much wider issue. To reform divorce law 'E
h
lenisktSn

same time doing whatever can be done by legislation

(or administrative action)

law would be like repairing the stable door after the norse

had bolted.

2 There are, of course, many reasons for the present

very high divorce rate—economic and other difficulties

resulting from the war being the most obvious, but th

crux of
5

the matter lies far deeper than the mere practical

difficulties of living. An attitude of mind has developed

ffifSL pas? fifteen years or so, which views marriage

as a contract that can be brought to an end comparatively

eLdv This attitude of mind, coupled with profound

ignorance by a great many couples

of the realities of married life, accounts to a great extent

for the present spate of divorce work.

3 The primary matter which should be considered is

how The attitude of mind, plus the ignorance to which I

have referred, can be best remedied. As mental attitudes

are acquired at an early age, it is clear that education in

marriage should be the first consideration. This is a

matter which is very much in the forefront of the minds

of those who have been seriously considering this problem.

It formed the subject matter of last years annual con-

ference of the National Marriage Guidance Council.

Education in all the varied aspects of married life should

be tauaht in every university and senior school. The

Marriage Guidance Councils throughout the country

already
8

undertake pre-marital
,i°

r
,he B£e

cnunles but of course they can only touch the fringe

of the problem. No doubt one of the matters which

will be considered by the Royal Commission is the extent

to which the State should give active assistance and

financial support to the Marriage Guidance movement.

At present, such support is slight.

4

As I have endeavoured to stress, the aim of the

State should be by practical education and by the en-

comagmeS of a prefer attitude of^—J

^

riage to pave the way to a reduction in the number of

unsuccessful marriages and consequently to a substantial

drop in the divorce rate.

5. Having considered what steps could be taken towards

achieving this ideal, it is then pertinent to consider whether

any, and if so what, reforms are desirable in our existing

divorce law.

6 I feel that in some circumstances the insistence of

the law on the so-called “guilt” or “ innocence of toe

.narties to a matrimonial breakdown is rather unfortunate.

Though one party may technically be the innocent party,

in that he or she is the one who has successfully pro-

ceeded for divorce on one of the recognised grounds, the

actual innocence of that party, so far as the breakdown

of the marriage is concerned, is often very much open

to question. In many cases both parties 'were equally

blameworthy, but as under the existing law a matrimonial

has to be proved before there can be a divorce,

ifis natural that the party who is proved to have cwm

mitted such an offence should be considered the gui y

party, even though the other party may be equally to

blame for the breakdown of the marriage.

7. I am not suggesting that the present grounds for

divorce are not very right and proper grounds they are

genuinely the cause of the collapse of the marriage, but it

is undesirable that a party should in effect be encoura^d

to commit a matrimonial offence by Icnowliedgsttjt

to do so is probably the only way of enabling the marriage

to be brought to an end.

8 I would suggest that this somewhat artificial aspect

of our divorce laws might be removed to a large extent

^ eXer party were permitted to sue for divorce on the

ground “^That despite the utmost endeavour of ^parties,

fhev have found it impossible to establish or maintain a

5d matrimonial relationship” I i™uld sa,y.thatt to

narties have really striven sincerely to make a success of
parties na e s

pndeavours have failed and that

divScfon this ground Sn five years of the raamage

Sd Sat to judge should have a very wide discretion

indeed in deciding whether or not an orfer for main-

tenance should be made in favour of the wife.
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9. I think a reform on the above lines would cover the

genuine case of incompatibility, which is the type of case

that under our present law undoubtedly leads to collusive

or near collusive proceedings. In such cases, it is safe

to say that the marriage has already broken down before

any matrimonial offence has been committed, and such
offence, when it occurs, is probably committed with an
eye to divorce proceedings (even if there is no actual

collusion).

10. It may be contended that this suggested ground
might be the thin end of the wedge .that would open the

door to unlimited divorce (by mutual consent, and that,

before long, English divorce courts would be on a par
with those in Reno. I do not foresee this danger. The
effect of my proposed reform would be that a matrimonial
breakdown would be laid honestly on the table before the

judge. He would hear what had or had not been done
by both parties to try to put their marriage to rights,

and there would be no red herrings drawn across the

trail in the shape of “ matrimonial offences ”, which might
not have occurred at all if one or other of the parties

at the time of the breakdown had not directed his or her

eyes towards the Divorce Court.

(Received 9th April, 1952.)

EXAMINATION OF WITNESS
(Mr. J. M. GREGORY-JONES; called and examined.)

3933. (Chairman) : Mr. Gregory-Jones, you are a solici-

tor practising at Newcastle-on-Tyne?—(Mr. Gregory-
Jones): That is so, my Lord.

3934. And you have sent with your memorandum a
covering letter stating that you are a member of the Laiw
Society and that you are on the Society’s staff. For the
past five-and-a-hatf years you .have been in charge of the
Newoastile-upon-Tyae office of ithe Law Society’s Divorce
Department, and in the course of your work as a con-
ducting solicitor you have handled several thousand
divorce cases, and accordingly you have had considerable
opportunity to observe the workings both of our divorce
laws and of the minds of many married people of all

ages towards their marital difficulties. You are also
Honorary Legal Adviser to the Newcastle-upon-Tyne and
District Marriage Guidance Council. You make it clear
that in submitting your memorandum you are doing so
as a private individual, and .that though the memorandum
has been read by representatives of the Law Society and
by ithe Newcastle Marriage Guidance Council it is not
sponsored by either body but is solely an expression of
your own personal views.—That is correct.

3935. Before I ask you any questions on your memo-
randum, do you wish to add anything to it by way of
comment?—iMy Lord, I think there is just one opening
remark I would like to make. My memorandum does
contain a proposal which may be considered rather sweep-
ing and perhaps full of practical difficulties, and I do well
realise that there would be many difficulties but I do not
think they would be insurmountable. I have put on paper
only the germ of an idea, and I have not attempted to
work out its practical application. If the Royal Commis-
sion would desire it, my Lord, I should be happy to try
to work out its detailed application. I did anticipate that
one of the obvious points which might be posed would
be .the difficulty of administration so far as the judges are
concerned. Since being invited to give evidence I have
discussed my memorandum with two divorce commis-
sioners, neither of whom expressed qualms on this par-
ticular point. Certainly to start with, the judges would
have no yardstick in the shape of precedent, hut I do
not believe that they would find themselves in any great
difficulty. According to my recommendation, they would
have a very wide discretion, which, no doubt, they would
exercise with care. They would be greatly assisted by
their own wide experience of human nature. Naturally,
there would be slight differences in interpretation resulting
from the differing personal approaches of various judges
towards matrimonial matters. But, assuming that all those
concerned have similar ideas on the essential ingredients
of a successful marriage, I do not believe that there would
be lany serious difficulty in administering the law in the
spirit of the recommendation I have made in my memo-
randum. I do not think that I need make any further
preliminary remarks, my Lord. Doubtless other points
will be covered in the course of questions.

3936. As a matter of fact you have anticipated certain
questions which I proposed to ask you on your proposal.
In the first paragraph of your memorandum you say:—

“ When considering possible reforms .in the law deal-
ing with marriage and divorce, I feel that it is essential
first to decide what is, or should be, the aim of the
State in legislating on these matters. Clearly ithe basic
aim should be the establishment of a sound matrimonial
relationship throughout society, and reform of the law
las to divorce should be considered in relation to the
very much wider issue ”.

You go on to .point out that:—
“To reform divorce law without at the same time

doing whatever can be done by legislation (or admin-
istrative action) to reduce the necessity for such law
would be like repairing .the stable door after the horse
had bolted.”

From that I apprehend that you are anxious to reduce
the number of marriages which end in divorce?—Indeed,
my Lord, yes.

3937. Then you point out that:—
“ There are, of course, many reasons for the present

very high divorce ralte—economic and other difficulties

resulting from the war being the most obvious, but the
crux of the matter lies far deeper than the mere practical
difficulties of living. An attitude of mind has developed
during .the past fifteen years or so, which views mar-
riage as a contract that oan 'be brought to an end com-
paratively easily.”

Is the latter statement based on your personal observation
in the course of .the experience which you set out in

your letter?—Yes, my Lord, it is.

3938. You are against anything which would encourage
such an attitude of mind?—Very much so, my Lord.

3939. You go on:—
“ This attitude of mind, coupled with profound ignor-

ance by a great many couples contemplating marriage
of the realities of married life, accounts to a great
extent for the present spate of divorce work.”

Then you go on to consider how that attitude of mind,
and the ignorance to which you have referred, can be
best remedied. You make certain suggestions in regard
to education, including the suggestion that:—

“Education in all the varied aspects of married life

should be taught in every university and senior school.”

Would it be your view that that education should be a
compulsory or an optional subject?—I think it should
be a compulsory subject, my Lord. I have found so
frequently in cases which I have to handle that one or
both of the parties, particularly if they are young, have
very little idea of what they are embarking upon when
they marry.

3940. Having pointed out that the aim of the State
should be to pave the way to a reduction in the number
of unsuccessful marriages, and consequently to a substantial
drop in the divorce rate, you come to what you yourself say
is a suggestion for a somewhat sweeping reform in the
divorce law. In paragraph 6, you say :

—
“I feel that in some circumstances the insistence of

the law on the so-called ‘ guilt ’ or ‘ innocence ’ of the
parties to a matrimonial breakdown is rather
unfortunate.”

I wonder whether there really is such an insistence. I put
to you what, I suggest, is the present attitude of the law
—very briefly summarised. The law says, does it not,
that, prima facie, marriage is a life-long contract, and
more than that, a change of status for both parties, but
that if one spouse behaves in a particular manner the
other spouse can, if he or she so desires, obtain a divorce?—Yes, my Lord.

3941. I do not quite see in that any insistence on
. guilt ” or “ innocence It may be that many things
have contributed to a matrimonial offence.—Yes, perhaps
I might amplify my statement a little bit. What I had
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in mind was that so often the actual matrimonial offence

upon which a divorce decree is granted is—;not from the

legal point of view but from the human point of view

very much less than the matrimonial offence actually com-

mitted by the other party. In other words, the general

behaviour and conduct of one party who may, in tact,

be the legally innocent party, may have contributed to

the breakdown that caused the other party s matrimonial

offence to occurLCIH-C UVA.U1.

3942.

That is quite true but, as has been pointed out by

other witnesses, if the court were to be required to take

these considerations into account, that would lead to the

trying of very complicated personal issues. It might be

almost impossible to determine whose conduct contributea

most : whereas the present divorce law does at least set

down certain limits and bounds, and if they are trans-

gressed the parties know where they are. Do you think

that such matters as “ who is really responsible for the

breakdown, and to what extent ”, are capable of forming

the basis of a divorce law?—I do appreciate, my Lord,

the difficulty there, but dealing with the question of

“guilt” or “innocence" the criticism, if I could call it

a criticism, might be covered to some extent if, in the

decree absolute, it were not specified to whom the decree

was granted, but merely that a decree of divorce had been

pronounced.

3943.

In paragraph 8 of your memorandum you say :
—

“ I would suggest that this somewhat artificial aspect

of our divorce laws might be removed to a large extent

if either party were permitted to sue for divorce on the

ground, ‘That despite the utmost endeavour of the

parties they have found it impossible to establish or

maintain a sound matrimonial relationship’.

Then you say that:—
“

. . . this should be a discretionary ground, the judge

having an absolute discretion as to whether or not he

should grant a decree, and in the normal way, he should

not grant a decree without hearing the evidence of both

parties and at least two other witnesses ;
and he should

not grant a decree unless satisfied on the evidence that

both parties have really striven sincerely to make a

success of their marriage, that their endeavours have

failed and that it is in the interests of society that the

marriage should be brought to an end.

Then you say that the judge would, of course, exercise

particular care if there were children of the marriage, that

there should be no divorce on this ground within five

years of the marriage, and that the judge should have

a very wide discretion as to orders for maintenance, f

have several questions to put to you on that. In the first

place, if parties could come to the court on the ground

simply that, despite the utmost endeavour, they found it

impossible to establish and maintain a sound matrimonial

relationship, might that not encourage a wrong atetade of

mind when they entered into marriage ,
the attitude of

mind, “ If we can make a success of this, well and good,

but if we cannot, we can always put an end to the

marriage ”7 Is not that a possible danger your pro-

posal?—I do rather feel, my Lord, that that is the attitude

of mind at present adopted by quite a number of young

people when they enter into marriage, even with the divorce

laws as they are at present.

3944. Would not your suggestion perhaps tend to encou-

rage that attitude of mind rather than to achieve the end

that you desire, that is to say, stable marriages?—It might

be so my Lord. I did feel .that this particular ground,

if it were properly and carefully gone into would not

be an easy ground. It would probably be a more difficult

ground on which to obtain a divorce than the existing

grounds. I have not at all envisaged it as an easy way out.

3945. Is not there a risk that people who merely want

to change their marital partners, might say, We really

cannot establish and maintain a sound matrimonial

relationship ” ? In one sense that would be true, but, at

the same time, might they not start out on married life

with the wrong ideas of what marriage is?—My Lord, 1

had thought .that the provision that the judge shot#

normally hear at least two outside witnesses would ensure,

as far as possible, that the true facts were before the court.

3946. Suppose that both the parties and the witnesses

said “ It is a fact that John, the husband, has faUen m
love'wilh iota woman ”, and the parte sard, W,

have reallv tried to like each other, and we cannot ?

I think that if would then be a matter for the judge to

17083

decide, my Lord, on the evidence that had been given,

whether this was just a flash in the pan, or whether the

parties had, over a period of time, genuinely endeavoured

to make a success of their marriage, .but had not succeeded.

That would, I think, be a question of fact in every case.

3947 That is the first .problem that occurs to me. You

understand that I am only testing your views on it, and

that I am not expressing any personal view?—I very

much appreciate the difficulty.

3948. Next, do you not think that your proposal might

discourage that patience and tolerance and willingness to

wrestle with the difficulties of married life—which are so

important? If couples can come to the count and say,

“ We cannot make a success of this ;
please divorce us ,

might not the knowledge that such a course was always

open to them discourage that attitude of mind which, I

am sure, you would agree is the right one? I certainly

do. I 'had hoped, on the assumption that the proposed

new ground was a difficult ground, that the attitude of

mind would be at any rate no different from what it is

now, but that the new ground would enable the true and

honest facts behind the break-up of the marriage to be

brought to the court. I do think that so often now two

people do not achieve a successful matrimonial relation-

ship, and then one or both starts thinking of divorce.

Perhaps one of them realises that the marriage has broken

up completely, and that the only way in which it can be

brought to an end is for a matrimonial offence to be com-

mitted. One party .then commits a matrimonial offence

—not in any collusive way—but with the idea that the

other party will be able to take proceedings.

3949. Of course, whether your proposal would increase

divorce or divorce-mindedness, or whether it would, as

you hope, reduce it, is a matter which one would have to

consider very carefuUy?-I was hoping that my earlier

proposals regarding education for marriage would, if

implemented, have the effect of altering toe attitude of

mind of a great many people. One would have to start

the education at an early age. It would be many years

of course, before it would have any effect.
. WU1W,
3950. Then the next point I wish to ask you about is

the discretion of the judge. Under your proposd he

has got to be satisfied of certain things, and one is that

it is in .the interests of society that the marriage should

be brought to an end ”. What matters wo^ -jud^

take into account in forming a conclusion on that point /

In my view, the first matter which he should consider

would be the interests of any children of the marriage.

It is a matter of opinion whether, in the long run children

would be better off being brought up in an unhappy home

with two parents or being brought up in *

with one parent. I rather tend to the view that a happy

home with one parent is better than an unhappy home

with two. That is one of the matters which the judge

would have to consider.

3951 What else?—I think that it the judge were Satis-

Held ‘that the parties were never .going to achieve a success-

tul relationship, and particularly it there
.SL'fS?SS

pice a third party—concerned, then he might feel that

it was better that the marriage should be dissolved, rather

.than that it should continue with the project of one of

the partis ultimately being forced to go off and live with

the third party.

3952 You realise, as you have said already, that your

proposal would put' a very great burd» on tto lodges

and hat there might he a very great difference m its

administration by individual judges Would tel
‘J

rather an objection from your point of vijw, as a

solicitor? Can you picture a litigant IW Try and

get this case on before Mr. Justice A rata than Mr.

Justice B ”?—Yes, my Lord, I do appreciate that

difficulty. . . . .

3953. My last question is this. You say m the last

paragraph

^ ^ contende(i^ ithilS suggested ground might

be the thin end of the wedge that would *h°

to unlimited divorce by mutual consent, and that before

long, English divorce courts would be on a par with

those in Reno.”

Yo<u do not foresee this danger and you give your reasons

for thinking so. On reflection, do you not think that

your proposal would be going rather a long way on the

road towards divorce by consent? I will tell you why

A 2
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I suggest that as a possibility. If two people made up

their minds that they wanted to put an end to the marriage,

could not they go to the judge and so put it before him

that the judge who, after all, is only human, would be

almost bound to grant a decree. They would go to him

and say, “ We simply cannot get on, we have tried hard,

here are two neighbours who say that we are utterly

unsuited to each other "—and I suppose it would not

be very difficult to get two friends to say that, particularly

if the parties were really not getting on particularly well?

—My view on that is that when a marriage has reached

the state which you have just described, a divorce will

probably take place anyway—there will be a matrimonial

offence committed. But the matrimonial offence will not

be the cause of the break-up of the marriage ;
it will

merely be an offence committed in order to enable the

marriage to be dissolved. Whereas, if my recommendation

were adopted, one would hope that the true facts would

be before the court, and it would then be a matter for

the judge to decide whether the marriage had broken down

for purely frivolous reasons or whether there was a real

and genuine breakdown. I do agree, my Lord, that it

would be a very difficult matter for the judge, but he

would have the true facts before him, I would hope.

3954. There may possibly be some dangers in that

phrase “ broken down It has been pointed out in other

memoranda submitted to us that even in happy marriages

the parties may go through rather a dangerous stage when

for a time they are not getting on too well together, but

they very often settle down in a very happy Darby and

Joan affair in the end. Would there not be some danger

in your proposal that what was really only a temporary

phase, would put an end to a marriage that otherwise

might have gone on?—I think there might well be that

danger, my Lord. The judge would, I .think, have to be

satisfied that the trouble was of long standing, possibly

continuing for a period of several years.

3955. [Lord Keith) : Am I right in thinking that your

proposal is that all the existing grounds of divorce should

disappear and that this new principle should be the basis

of divorce?—That is not quite correct. 1 had envisaged

that the existing grounds would continue in a proper case.

3956. This is an additional ground, is it?—In effect,

yes.

3957. I was not quite clear about that, because in one

sense it did seem to me that your new ground would

cover almost all the existing grounds?—I have a rather

open mind as to whether it should be an additional or

an entirely new ground in lieu of the others. 1 did not

feel able to put it quite as strongly as that in my
memorandum.

3958. I think we have received another memorandum
which suggests a ground similar to yours, and regards

adultery, desertion, drunkenness, and various other

matrimonial offences, as supporting evidence of the view

that a marriage has broken down. That is very much
what is in your mind?—That is so.

3959. But you do not feel able to propose that all the

existing grounds should disappear, and that .this new
ground should be substituted?—I did not feel quite able

to do so.

3960. There is only one other matter I would like to

ask you about, concerning the question of the attitude

of mind towards marriage and divorce. You suggest that

an attitude of mind has developed during the past fifteen

years or so, which views marriage as a contract that can

be brought to an end comparatively easily. It is just

fifteen years ago since the Herbert Act became law?

—

That is so.

3961. Is it your view that .the grounds of divorce that

were introduced in 1937 occasioned this attitude of mind,

or that the attitude of mind has grown up independently

of the 1937 Act?—I would say a bit of both. The 1937

Act came into force just before the war and provided

new grounds for divorce. Then the war occurred and

it was the cause of a great deal of matrimonial

unhappiness. I think that those two influences, and

possibly the influence of troops from other nations who
were in this country during the war, all worked together

to create a slightly different attitude of mind from what

had prevailed prior to 1938.

3962. Of course, the war was the occasion of multipli-

cation on a very intensive scale of circumstances which

could give rise to the matrimonial offences constituting

statutory grounds of divorce, is that not so? The cir-

cumstances connected with the war did produce a situation

in which adultery and desertion were very greatly

intensified?—That is so, my Lord.

3963. And the 1937 Act was intended to introduce

additional grounds of divorce. Previously, in England

divorce had been on a very restricted scale, and the in-

tention underlying the Act was to allow persons greater

relief in the matter of divorce. I think it has been said

that the result was to relieve a great deal of the existing

misery and distress. Would you agree with that?—

Certainly I would.

3964. [Mr. Justice Pearce): Your suggestion would give

a very wide discretion to the judge?—It does put a very

heavy burden on the judge.

3965. Unless the judge can tell false from true, this

new ground of divorce might simply become divorce by

consent?—Yes, my Lord, but surely that is so under the

existing law.

3966. I am not sure that it is quite comparable, because,

you see, whether a person has committed adultery is a

question of fact, is it not?—Yes.

3967. And you have the sanctions against perjury if

witnesses do not tell the truth. On your new ground

it is purely a matter of opinion whether the marriage has

broken down, is it not?—Yes.

3968. You are, of course, assuming that a judge will

be able to detect falsity or truth in a witness on a matter

of opinion?—Yes.

3969. Let us .assume for the moment that when the

parties have fought out a defended case, an experienced

judge can decide with reasonable certainty which is telling

the truth. But in an undefended case, where he only

hears one side, it is difficult for him to tell false from

true?—Very difficult indeed, my Lord.

3970. From your experience as a solicitor you would

agree that if somebody has heard only one side of a case

it presents a wholly different appearance from when he

has heard the other?—Yes.

3971. Even though the witnesses on the one side may
be reasonably honest people.—Yes.

3972. What would a judge do in an undefended divorce

case where the petitioner—without committing perjury—

perhaps exaggerated the extent of the discord and

minimised their happiness? How could the judge find out

whether the petitioner’s account was true?—He would be

in a difficulty, but I should have thought that he might

not be in any greater difficulty than he might well find

himself in deciding, say, an undefended desertion case.

Desertion is often not so much a question of fact as a

question of law, and where there is an undefended case,

with the merits rather evenly divided, the judge is, I am
sure, in a considerable difficulty on many occasions. I do

not know that his difficulty would be any greater in the

type of case envisaged under my proposal.

3973. In the average desertion case somebody leaves

the home. The issue is thus whether that party was

driven out, or whether the parties separated by agreement.

Of course, the court generally has correspondence between

the parties, as part of the evidence before it. because in

desertion cases the parties almost always write to one

another?—Yes, I agree.

3974. That is a very different problem, is it not, from
trying to find out whether the quarrels, that every married

couple has to some extent, are in a particular case such

serious quarrels .that they make life intolerable to both

parties?—Yes, I do very definitely agree there. Perhaps

if I might just add this—these new types of case would
probably take very much longer to try than existing divorce

cases, and it might well be that the judge would adjourn

the case if he were not satisfied. It might be possible to

have an adjournment for, say, six months.

3975. For what purpose—because it is a subjective test

which is being applied, is it not?—The judge might pos-

sibly decide that the .parties had not really done everything

they might do to put their marriage to rights, and he
might decide that he would hear further evidence about

them from outside sources in six months’ time.
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3976. On what grounds could a judge consider a case

for adjournment?—I think the judge would have to have

evidence of fact, my Lord, notjust evidence that one party

could not get on with the other party. He would have

to require outside evidence.

3977 Of what?—Of interminable quarrels or whatever

else was being alleged. 1 do appreciate there is a great

difficulty.

3978. You have stated in vour memorandum that the

cards would toe laid honestly on the table before me

judge. And, of course, no judge can complain if all the

cards are laid honestly on the table, because thenito has

somethiUE on which to make up his mind. But wha . I do

not follow is why you say the cards would be lmd honestly

on the table before the judge, and by honestly we

imply sufficient objective accuracy to make it a true

account, do we not?—Yes.

3979 Because we include also the witnesses who cannot

really give an objective view because they themselves are

so directly involved. Why do you say that the balds

would be laid honestly on the table before the judge.

Perhaps for this reason, my Lord, that if the parties got

to the
P
point of applying for a divorce on this ground, it

follows
P
that the marriage must have been an

for some reason or other, otherwise they would not have

got to the point of wanting to dissolve it at all.

3980 Is that a valid conclusion? All that the applica-

tion means, does it not, is that one or both want a divorce?

That is all you need postulate in the case coming before

the court that one or both want a divorce Why should

vou say in addition that it shows that the home life must

have irrevocably broken down?—I did in my recommenda-

tion my Lord, suggest that the judge should normally

hear tooth parties, and if there is only some entirely frivo-

lous reason why one party wants the-dwjrcj,o t the

marriage had not broken in fact then Pr^umably

evidence of the other party would make that clear.

3981 I follow. I think that we can leave out the

contested cases, because there the court has evidence on

both sides—In contested cases there would probably be

no divorces on this ground.

3982. In the undefended case, why should you assume

that the cards are all laid honestly on the table? I felt,

my Lord, that if a marriage has broken down and the

narties can get a divorce without a matrimonial offence

as now understood, having to be committed, there would

be no necessity for anything in the nature of near-collusion,

shaU we say There would be presumably some good

reason why the marriage had broken down, and that

would be before the court.

3983 IMr. Gregory-Jones, are you not really sayirvg this,

that there would be no need for the two parties to deceive

the court because, whenever they wanted to, they could

always get a divorce, whatever the truth?—I do not think

I was saving quite that, my Lord. If there were really

good reasons why the marriage had broken down and

presumably the parties would not both be anxious for

divorce unless there were such good reasons—theywould

lay those reasons before the judge, and he would hear

tooth of them and form his own opinion as to their

honesty He would hear outside witnesses-as many as

he wanted—and if he were not satisfied, he would not

granTa divorce. But if he were satisfied, then the marriage

could be dissolved on proof that it had broken down,

without the necessity for a matrimonial offence, as now

understood, to be committed.

3984. I do not think you are quite following my point.

If there were any cases in which couples, who want a

divorce could not get it under your new ground, then it

mieht be quite easy for them to paint an unduly gloomy

Kre of their married life, and thus secure a divorce

to which they were not entitled. I want to know why

vmi sav that they would not—as m some cases they

would not even have to go to the extent of telling any

factual lies.—I think there would undoubtedly be a certain

number of cases where parties might perhaps be tempted

m diow in the sponge too quickly. I do certainly agree

that.

3985. Would you agree that really the trouble with so

many ofthe cases that, no doubt, you deal with, is that

the parties will not tty hard enough to make a success of

their marriage?—Yes, I do.

17083

3986. Casting your mind back to the days when you

were a .boy at school, do you think it would have made

you do more or less work if, in addition .to the proper

excuses for not doing work which we know were always

available, it had been accepted as a valid reason that

you could not bring yourself to do it?—I accept that point,

my Lord.

3987. That is a serious point. I have .put it perhaps not

in a very grave way, but you would agree that it is a

serious issue when one is considering the effects of the

divorce law on public attitudes towards marriage and

divorce?—I do agree. Indeed, my Lord, my recommenda-

tion was to some extent dependent upon the implemen-

tation, first of all, of the suggestions made in the earlier

part of any memorandum. I think that perhaps one has

got to try -to establish a more proper attitude towards

marriage before bringing in a proposal of this sort.

3988. You mean .that, provided you can get people to

a state of mind in which they really try hard to make

marriage a success, then this new ground could safely

be used?—Yes, my Lord.

3989 (Mr. Mace): Mr. Gregory-Jones, which legal aid

area are you attached to?—No. 8, Newcastle.

3990 We have the statistics of ithe number of cases in

your area thait your Divorce Department dealt with, the

total is 835 in the year ending March, 1952. How many

in the whole area did you personally handle?—I should

say that my office would handle approximately halt.

3991. Looking at your scheme, not from tbe soUcitor’s

point of view but frorn the point of view of the public

do you think it desirable that the public should be able

to get a firm legal opinion from a solicitor?—Before

contemplating divorce proceedings?

3992. Before contemplating any action.—I do, indeed.

3993. Then do you favour statute law or case law?—

I do not quite see the point.

3994. On statute law you are able to advise the client

that his facts had come within or without the statute,

is that right?—Yes.

3995. And very often you can give a clear opinion.

Yes.
.

. .

3996 If vour opinion rests on case law, it may be rign

when you give it, but the Court of Appeal may even at

S moment be reversing a decision on which your

opinion was based?—That is so.

3997 If vour suggestion were accepted, have you con-

sidered that drunkenness might become a ground for

divorce?—It might be, yes.

3998. On case law?—On case law, yes.

3999. And in six months time, drunkenness might cease

to be a ground of divorce on case law?—Yes.

4000 Do you think that that would be desirable from

the point of view of the public—quite apart from the

difficulties which -it might create for solicitors to give

advice?—Not very desirable, no.

4001 Let me take the single act of adultery. In answer

to Lord Keith, you said that you would retain the present

grounds of divorce, so that a single act of adultery proved

would entitle a petitioner to a decree? —Yes.

4002. Suppose the petitioner did not a
J
lege

f ^
ai

act, tout alleged your ground, and the J
udga

parties had not really tried to make the “™ge a

success and ordered an adjournment for six months, as

vou suacest Then the petitioner could come back and

Sse rfftatsort, tome it would be more certam of

achieving what he wanted.

4003. Perhaps I myself am not think™ of *= to
clearly What I have in my mind is this. 11 we accept

vour contention, then surely whether the single act of

adultery had caused the marriage to break down is a

material issue?—A material issue, yes.

r4
- assistE

that the 'adultery groLi' should also be discretionary and

not an absolute ground.
A 3
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4005. I was in exactly the same position as Lord Keith.

I did not know whether you intended to retain the original

grounds. I was raither surprised when you said that you

did, .because, as I understand it, in your proposition you

were saying that the onus should rest upon the judge to

say whether in .the interests of society a particular marriage

should toe dissolved—that is right, is it not?—That is

correct.

4006. Therefore ought not the judge to have a discretion

on crueOlty, desertion and adultery?—Yes. I rather agree

with you on that. I felt that to suggest ibhe abolition of

the existing grounds was .perhaps rather too sweeping,

but X agree that there is a lot it© toe said for abolishing

the existing grounds.

4007. You understand, of course, that I am not neces-

sarily putting my personal view to you? I am only trying

to test your views.—Yes.

4008. I wonder if you could help the Commission on
something that is not in your memorandum, and here

I call upon your experience, which, I appreciate, is very

great. The cases which come to you come from the legal

aid office of the Law Society, which has granted a certifi-

cate?—Yes.

4009. You have nothing whatever to do with whether

a certificate is granted or refused?—Nothing whatever.

4010. So that you are acting as a member of the staff

of the Law Society, and the .petitioner or the defendant,

as the case may be, is your client?—Yes.

4011. And you act entirely in the professional capacity

of solicitor vis-a-vis client?—That is so.

4012. What is your experience once the parties have

reached you ;as to the likelihood of success if reconcilia-

tion machinery is brought into play? May I put it this

way—do you think a good purpose could toe served if

each client were urged to see somebody about the possi-

bility of reconciliation?—I think it depends a great deal

on the facts of each individual case. I ithiink there are a
great many cases where .a useful .purpose would toe served,

tout in a great many other cases—in particular, I have in

mind long-standing cruelty cases, of which there are a
great many in my area—I do not .think that any good
purpose would he served. But there are a great many
in which it would be desirable for the parties to see some-

body.

4013. You do not think that it is too late by the time

they have reached you?—I think that very often it would
prove to toe too late, but, nevertheless, I think it would
be a good thing if facilities were available. I do some-
times succeed in aohieving reconciliations myself at that

stage—unfortunately not in a very large proportion of

the total—.but enough to make it worthwhile to make
some further facilities available.

4014. Would you favour the reconciliation officer being

an official of the court or an outside body?—I would say

an outside person, because I think that the less the court

is 'brought into the minds of the .parties the more chance
there is of reconciliation being brought about.

4015. (Sheriff Walker) : Your proposal in paragraph 8

is that .the action should be brought by either party?

—

That is so.

4016. You do not contemplate joint application to the

court by both parties?—I have not contemplated that, no.

4017. In your memorandum you tell us what kind of
evidence generally you would expect. Am I right in think-

ing that the petitioner would have to prove that the
respondent had done his or her best to make a success

of the marriage?—Although I had not contemplated both
parties bringing proceedings, I had, I think, contemplated
that fit would be purely a matter of deciding in whose
name the proceedings were aotually to be brought. It

might well 'be—in fact on most oases it probably would be
—that some degree of responsibility for the marriage
breaking down rested on both sides. I had not envisaged
a guilty and an innocent party in 'this particular ground.

4018. Suppose the application on the ground that you
contemplate were a defended one. Would you require
the petitioner to prove that the respondent had done his

best to make a success of the marriage. Is that not rather
a difficult .position?—I think so, Sir, yes. I cannot quite
visualise any defended action being successful on this

particular ground.
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4019. Suppose it were an undefended petition—the re-

spondent does not enter any defence—what kind of facts

would have to be proved before the judge oould grant a

decree?—He would have to he satisfied that over a suit-

able .period of time—I would not like to say exaotly how
many years—there had 'been grave difficulties between the

parties, 6uch as complete incompatibility or perhaps drunk-

enness on one side, as .Mr. Mace suggested—grave matters

of that sort resulting in the marriage going on the rocks.

4020. It would not be sufficient to rely on the state-

ments of the parties as regards the possibility of their

making a success of the marriage?—No, I do not think

it would be sufficient.

4021. One has to distinguish between the statements

the parties make as to their inclinations and intentions

and good faith and so on, and the facts of the case?

—

Yes, indeed.

4022. Let us turn for a moment to the present law.

I think that you have already referred to the case of

the single act of adultery. I want you to think of the

case where both husband and wife are desirous of ending

the .marriage, and one of them goes and commits adultery

and then tells the other. Under the present law that is a
good ground for divorce?—Yes.

4023. But in such a case, while the act of adultery

might be easily .proved, it would not be an act, would it,

that could be said in any reasonable sense to offend the

other party—or could it?—I think it would.

4024. If both parties, you see, are desirous of getting

a divorce, the husband goes and commits adultery and
then tells his wife. Would you expect her to toe offended

or to be overjoyed at having a ground for obtaining dis-

solution of the marriage?—-On occasion, she might well

be overjoyed
;
I think I have got your point there.

4025. That is to say, the act of adultery, while it might
easily be proved, is in such a case rather a scurrilous net
so far as the human relationship goes?—That is so, yes.

4026. If the act of adultery plays no essential .part in

the break-up of the marriage relationship, can you see
any real reason why it should remain a ground for
divorce?—I find it a little difficult to answer that ques-
tion. The point that I tried .to make in my memorandum
was that so often the act of adultery is not the cause of
the break-up of the marriage and is quite a minor incident,

following on from the real break-up. But, on the other
hand, I find it a little difficult to say that in many cases
it is not a very grave matrimonial offence. I think perhaps
that I could best answer that question by saying that, in
certain cases, the act of adultery is of no importance at

all, but that, in other cases, it is of very great importance
in the actual break-up of the marriage.

4027. In many cases the act of adultery may be a very
serious thing—it breaks up the marriage, or leads to the
break-up?—Yes.

4028. But where marriage is already broken up and both
parties want it dissolved, does it, in your view, have the
same significance or not?—No. That is the point I had
endeavoured to cover in my proposed new ground.

4029. So that although, from the point of view of
proof, it may toe a relatively easy thing to prove adultery,
it .may have very little bearing on the question of whether
the marriage has failed or not?—In many cases, yes, I
agree.

4030. When one comes to the actual proof of adultery,
am I right in thinking that in England it is really an
inference from facts and circumstances? Would that
be a fair way of putting it?—In many cases, yes, Sir.

4031. In proving an act of adultery does the court at
present rely simply on the statement of the respondent, if

he is a witness, and of the woman in the case?—Usually,
if there is a confession statement by the respondent, some
further evidence is required that the respondent has asso-
ciated with the woman or man concerned.

4032. That is to say, there has to be some evidence of
oircumstances?—That is so. On the other hand, of course,
if the respondent attends court and gives evidence on
oath as occasionally happens, that is accepted as sufficient.

4033. What I want to get at is whether in your view
there is any greater difficulty from the evidential point
of view between proving the failure to maintain a sound
matrimonial relationship and proving an act of adultery?
—Yes, I .think there is.
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4034. I am not sure if you have considered .this, but I

think the general view is, is it not, that toe s"cc“*
ti

°‘

marriage depends on the attitude of mind of the parties

entering into it?—Yes.

4035. Suppose .that the law did not allow either party

ever in any circumstances, to have the marriage dissolve .

go you think that would .Heel the minds of patties m

entering into marriage?—I feel sure it would.

4036. They would then enter into it on the footing of

knowing that they could not get it dissolved. Yes.

4037. Would it toe any remedy if, instead of .the law

allowing either party to apply for a dissolutiontheonly

party who could apply would be a representativeofthe

State, such as a Queen’s Proctor or some pubhe official

Would that toe of any advantage from the point of vi

of the attitude of mind of the parties entering into .

riage?—Undoubtedly it would, I think, have a profound

effect on their attitude of mind.

4038 They would at least then, would they not, know

o2ne only from a public functionary?-On the existing

grounds, were you suggesting there/

4039. No, I rather had in mind, Mr. Gr*fo^-Jones,

“g^h.S.'-fn ^ettoTguS functionary, the ,

marriage be dissolved?

Sk pftsSy ttat public S5ble
Q
?o“e

j?d“"tatordthl
S

oS
P
e to make the necessary enquiries

—then that would make it very much easier for my sug

gested ground to be administered.

4041 That is to say, that the Queen’s Proctor, let us

aScatton and the Queen’s Proctor having to report to

the judge when the case was heard.

would toe very difficult to define.

1043 If you cannot define it how can you
“J

’rSi'fn towSd. the matrimonial relationship.

f"ink it migSte dangerous to try to Mine it. It would

makefile “dge’s task altogether too difficult

4044. That is oned« I-J
your

other Person might nrt
.

y
t0 b

g
e assessed by the

IS the bre^down of the m
whether drunkenness,

individual or ui
the ]Ud ge ^ ^ sound matrimonial

for example, destroys 1

depend on the facts of the
relationship? It 1 ^ drunkenness might be the
individual casa In m

jn other cases, it might
basis of this f^ticuiar ^ ^ ^ £or instance ,

w^^rHefwere equally addicted to drink, then drunken-
both parties were equauy

;mt.ortant In other cases

ness would obvtoA “^Taftueation of fact, in

it might be. I tlnnt i

, base his decision

S5 the

a satisfactory matrimonial relationship.

Tal infttdS “on“ ase and no. in another.

4046. (Mrs. Allen): In paragraph 3 of your memo-

randum you say:—
, .

“The primary matter which should be considered is

how .the attitude of mind, plus the ignorance to which

I have referred, can be best remedied.

In a previous answer you did say that you linked up

your proposal for a new ground of divorce with that

particular paragraph?—That is so.

4047. If that paragraph could not be impiemented

would you still continue with your proposal?—I should

have some diffidence about it.

4048. That being so, could you tell me what you mean

when later in that paragraph you say:—

“Education in all the varied aspects of married life

should be taught in every university and senior school.
snuuiu uc WU51W ~ J —

•

I am a little doubtful as to exactly what you mean by

“ all the varied aspects of married life
, ?”d-

what vou mean by senior school ?—I left the actual

schools rather vague because I have not got any very

strong ideas on that particular point. But with regard

to what I meant by varied aspects of married life I come

across so very frequently marriages that took place with-

out either the husband or the wife having any idea at all

of what they were entering into. The man, for instance,

could not appreciate that he had any new financial re-

sponsibilities, that he had in any way to alter his bachelor

way of life, that he had any duties so far as being a

companion to his wife was concerned, and so on Sum-

larly, I have often come across cases where the; wire

apparently has had no appreciation of the fact that she

has any duties towards her husband in the home looking

after him, having a meal ready for him when he comes

home in the evening, and that sort of thing, l hat is on

of the aspects, and also on a purely sexual level there

is complete ignorance very often.

4049 I asked about the senior school because you do

appreciate that the majority of people Leave school at the

age of fifteen?—Yes. That is a difficulty.

4050. (Mr. Beloe)

:

I have been thinking about the

possibility of coercion in relation to your TO0*"- “X
it not be quite possible that a wife wanted to ke^p the

home together for the sake of the children, and her

husband said to her, “ Now, look here, if you do not come

to the judge with me and say that our marriage has broken

down, and we both want it to be dissolved, I will give

you such a frightful time that your life and the- children s

lives will not be worth living ?—I had considered that.

There is a certain danger maybe, but I think it would

have to rest again on the shoulders of the judge to detect

anything of that sort when hearing the evidence of the

wife.

4051 Have you contemplated the possibility of her being

visited fey an officer of the court?-I had not, but I do

think it would be a very sound idea.

4052. There is, of course, also the possibility of bribery

in relation to your proposal?—Yes.

4053. And it is possible to think of conditions in which

the judge would not be able to discover that?—Yes. there

would be that possibility.

4054 (Lady Bragg) : Mr. Gregory-Jones, I want to ast

y„rfte‘ fbont education for m.m.K Which

?ou consider to be of fundamental importance?-Yes.

S. be -SSw'taSfte1s
y
a"fe itSSSS

4057 Do vou mean that the existing staff should be
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Council have got so much on their shoulders already. I

think that their function really comes at a slightly later

stage, in the instruction of engaged couples, but I would
say that .the existing staff—specially selected members of

the existing staff, obviously everybody would not be
suitable—should be trained. That is really what I had
in mind.

4058. Would you consider such education to be more
important at the school age or university age?—I think

the university age is probably the more important, but
something of a more elementary nature could well be
taught in schools.

4059. Do you think that you might find a school of

thought amongst university teachers to the effect that

students—and especially male students—taking a three-

year course which already makes heavy demands on their

time, should not be encouraged to think about marriage
and its various aspects?—I did not particularly contemplate
that University students have a lot to think about
certainly, but I think they would be only too glad to

receive the instruction I had in mind. I am not speaking
for the Marriage Guidance Council, of course—but so

far as the pre-marital instruction at present being given
by the Marriage Guidance Council is concerned, the
Council does find that couples are only too anxious and
grateful to have such facilities as are available for this

instruction.

4060. But this is to be compulory?—I did feel that it

should be compulory. But it might well be that if it was
not compulsory people would attend for instruction just
the same, in which case obviously it would be better for
it not to be compulsory. I had really in mind that it

should reach the greatest possible number of adolescents
—that preferably it should be voluntary but that, if

necessary, it might be compulsory. It is a very difficult

decision to take as to how that aim should be achieved.

4061. May I ask, if it is so important, what about all

the people who do not go to university?—It would be
a big task to undertake, but I think that there should be
facilities available for those people as well, by means of
night classes, shall we say.

(The witness

4062. Also compulsory?—Preferably voluntary. If it

was found under the voluntary system that people were
not attending, then I think probably it would be better

to be compulsory than not at all.

4063. (Lord Keith): I would like to ask one supple-

mentary question. Have you considered at all the report

on the recent census figures, particularly with regard to

the marriage status of the population?—Not in any great

detail.

4064. Did you notice that the number of married people
in the population has risen very considerably in recent

years?—Yes.

4065. And particularly among the younger members of

the population?—Yes.

4066. I think it was pointed out that, between the years

of nineteen and twenty-four, there was a very considerable

rise in the number of married people?—Yes.

4067. I wonder if that reflected in any way on your
view about people marrying with divorce in their minds?—
I think that perhaps people are tending to marry younger
now than they used to, and it may be— I would not like

to be at all dogmatic about it—that the prospect that they

can have their marriages dissolved if they are not successful,

and the fact that that is much more in young people’s

minds than ever it was before—may be encouraging an

increase in earlier marriages. I think that may be so, but

I would not like

4068. The Registrar General pointed out that in spite

of the big increase in the number of divorces in the last

ten years, the number of marriages had increased very

much more?—Yes.

4069. That might indicate that people, particularly young
people, were marrying and sticking to their marriages?—
I hope there are a vast number who are.

(Chairman): Thank you, lyjr. Gregory-Jones, for your
memorandum and for the help you have given us this

morning. We are much obliged to you.

withdrew .)

PAPER No. 52

MEMORANDUM SUBMITTED BY MRS. M. A. CUMELLA, M.B.E., J.P.

1. Introduction

In submitting this memorandum I wish to.make clear
the following points :

—
ffl) It is limited to the requirements of questions (a),

(b) and (c) of the Commission’s Press Notice.

(b) My experience and qualifications have provided
the material which will enable me to advance views on
policy covering the questions of marriage and divorce,
under present-day social conditions, and, therefore, I
consider it to be my duty to place those views before the
Commission for their consideration.

(c) iMy (practical experience on the bench is confined
to the Liverpool City Magistrates’ Courts, and I am,
therefore, appreciative of the fact that parts of the text
covering courts of summary jurisdiction may not be
applicable to smaller courts.

(d) I have endeavoured to be sparing in quoting indi-
vidual cases.

(e) I have closely observed the stipulations ithat memo-
randa should be concerned with the importance of con-
sidering the promotion and maintenance of happy
married life, and it is in this connection that I have
considered it necessary to emphasise the importance of
basic training in citizenship through education in the
schools.

2. Public opinion

Further, I have endeavoured to keep in mind the prin-
ciple outlined in paragraph 9 of the Denning Report,
namely, “ It should always be remembered, however, that
whilst individual causes may be treated, the institution
of marriage itself needs to be anchored by effective public
opinion, sound moral fetching, and: careful ^administration

of the 'law as to divorce ”. It is not possible to- consider

the questions before the Commission without appreciating

that inrnch ground was adequately covered by the Denning
Committee, and that many of its recommendations have
not yet been implemented by the legislature. It will,

therefore, be necessary from time to time to refer to those

recommendations.

Whilst I am in agreement with the sentiments expressed
in the quotation from the Denning Report, I confess that
I sometimes find difficulty in appreciating just what is

meant by “ public opinion ” today. In these times the

organisation of “ pressure groups ” within the legislature
is tending to become a permanent feature, and I fear that
views are often advanced with a weight of vocal sup-
port which is not matched by a proportionate measure of
sympathetic electoral .opinion. So-called reforms, mas-
querading as vital contributions to social progress, are
'thrust on a bewildered public which must often wonder
where “ public opinion ” has been garnered -and threshed
to produce the harvest of reform measures later to prove
often a source of future embarrassment to themselves and
the legislature.

3.

Marriage failures : the causes

Paragraph 5 of the Denning Report defines (the basic
causes of the failure of marriages, and, broadly speaking,
I agree. In my opinion, however, the associations and
other bodies referred to, though admirable in themselves,
are inadequate in resources and personnel to touch more
than the fringe of the problem of broken marriages today.
Many of the young people whose marriages are breaking
down are unlikely to make contact with the recommended
voluntary associations, and the young people who
approach marriage with sufficient thought to attend in-

structional classes are unlikely to need the assistance of
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tee voluntas agencies In short, tes.whos, need
jthe greatest will not only refuse such Mp, tot

ecLomy is ietrograde, and takes little cognisance of the

all they can to avoid it. I think we are rapidly appro
biems before the Commission many of which can 'be

ing the time when .there should be a more geoeralreahsa-
to ? ferior educational training,

tion that marriage .problems are the direct responsibility of tracea cnrecuy

the contracting parties, and cannot indefinitely be att?" The foregoing suggestions are 'put forward in the hope

•bated 'to the unsettled times in which we live or be the ^ |[hey ,may indicate a way to help the present genera-

outcome of conditions following two world wars, * °.L
j

nS don of young people at school, and if they appear to

people must toe taught through educational processes that
bg unrelated to the questions of marriage and divorce

they have duties and responsibilities as citizens if they are
j submjt that if the essentials of citizenship had been

given prominence in educational programmes of the past

it is possible that the present Royal Commission need not

have been appointed.

6. “Forced” marriages

The “ forced ” marriage is a vital factor in the number
... .

• vc ~C frhat manl.

to 'be the good home-makers of the future.

4. Present-day standards

A statistical study of the position in relation to mar-

riage, separation, and divorce makes depressing reading.

In addition to the information furnished by statistics ait

A na iUlvcu ,,,^.1^- - -

is necessary to remember that ia very 'high percentage of broken marriages. lit is a matter of regret that many

women are pregnant before marriage, add to this (the testi-
parertts iresort to compulsion towards marriage whenever

mony of people engaged in juvenile court administration,
£ daughter is found to be pregnant. It is, in my view,

and moral welfare work, and one cannot escape the con- wjser to await the birth of the child before taking a

elusion that training for citizenship and its demands on
decision on marriage. Should the parties then elect to

every-day life is a vital omission from the present educa-
forego matrimony, the man would be bound to pay lor

tional training scheme. the maintenance of the child, but .possibly a loveless mar-

It is admitted .that a good home background should riage would ihiave been averted,

prove to be a sound basis for good behaviour and intslii-
Present-day housing conditions, allied in many cases to

gent citizenship, but I 'know also that a large proportion
iow-eanninie capacity of the husband, and a Sack of real

n t 1,0 r-v .thff iinfliHMiri' nf Christian ~ ill. tkott thp mat
of it'he present generation lack the influence of Christian

teaching in the home and the moral discipline which flows

from it. As one actively engaged in civic and .professional

duties it is dear to me that .the welfare state has not yet

succeeded in evoking a general response to the implica-

tion that duties are as important as rights, and until this

vital lesson is driven home there will not be any appre-

ciable progress towards that self-discipline which is the

only basis for the development of character. It follows

that we are unlikely to increase the proportion of suc-

cessful marriages until there is more general recognition

of this important fact. From 'this recognition it follows

that the school has a vital part in early training.

5. The school

The introduction of new classifications in our educa-

affeotion between the parties means that the marriage is

doomed to failure. Too often I see the consequences, of

these “ forced ” marriages ;
the.resentment and hostility

between the families because an .unwanted union has

been grudgingly accepted as a means of ‘ giving the enua

a name This bitterness persists throughout the years,

and can be the source of much matrimonial strife. Even

after other children have been bom it is not unusual to

hear the parties state that the marriage was hopeless from

the beginning, .and indeed it often is. I realise the imprac-

ticability of legislation, to prevent the marriage of awomM
under twenty-one years of age until after the birth of the

child, but I do press for .the present special birth certifi-

cate to be converted into a normal 'issue thus avoiding any

distinction between legitimate and illegitimate children.

me imroaudion oi uew . I consider dt most desirable that parents and weitare

tional system has not, as yet, removed the handicap of workers should be encouraged to refrain from applying

overcrowded classes, insufficient and inferior accommoda- pressUTe to toiling about “ forced ” marriages, and mat

tion and inadequate teaching staffs in the secondary ,instead there should be more agitation for the provision

modern schools or their equivalent. The present tome-
of nursery accommodation which would enable the tin-

table cannot allow adequate time for the teaching of good Carried mother to 'have the custody of her child and at

citizenship. Attendance is limited to six hours daily and the same itimei follow normal employment. I -think tnai

as this must .include time for recreation, etc., there is
the girt should keep her baby, or arrange for ats adoFffion

barely time for teaching staffs to get beyond the basic through one of the recognised agencies if ^^stances

three “ A’s ” -which, under the new system, have replaced
dictaite that step. Later, she may meet and maiTy a man

Se better known three “R’s”. I feel, therefore, that if
for whom she has real affection. It is wrong that a girl

the younger generation is to acquire a proper respect and should 'be forced 'into an undesirable marriage later to be

uruieretanding of the duties implicit in membership of
disso,lved in the Divorce Court .if [parties decide to

the welfare state, additional school attendance is a vital
forego a loveless marriage. If divorce is not sought,Jjhere

necessity for those of eleven years and over. Such may
g
be legai separation, or worse—

a

additional schooling should be compulsory, and m the
tion personalities who should never have been com

evening. The extra school syllabus could provide ade- Ued t0 marry,

ouate and graduated tuition in all aspects of training in

citizenship, and an the later age sessions could include 7. Reconciliation

sensible education in matters concerning sex behaviour.
j feel that ,in the majority of marriages which break

This would offset the unsettling effect of unsavoury down the problem is .that both parties completely mis-

sources of sex information which excite many adolescents
understand the real purpose of the union, and appear to

and surround a .normal function with unhealthy secrecy
thinfc that ^ only answer to .the problem is a divorce.

which finds expression in experiment, often with disastrous
Tbe Denning Committee was mainly [concerned with

results. The present position where many young people
reconciliationj and, whilst I applaud their sentiments, I

leave school at four o’clock, and later 'hang around the
dis e wjth their recommendations. Paragraph 16 and

.. . rt*inp.ma to OTien. and WHO ° _ r r> n r to that itS£ SmSswaifcg to* cinema to open, and »i.o

Sarimto wito sexroften, I fed, from boredom, .. cans-

ing concern to social workers and organisers. I know

that there are voluntary associations which cater for out-

of-school activities, 'but the influence of these movements is

limited .to the minority who know the value of making

sensible use of their leisure time.

other sections of its Report, appear to assume that it

is normal practice for a probation officer to see one or

both parties to a matrimonial hearing before the case

is heard by the court. This is not my experience and

the weight of matrimonial and domestic proceedings busi-

ness handled in the court in which I adjudicate, would
_

make it impracticable for such a practice to be followed
_ n • i . _ . nm.ph. if, 1 pcc

US1U1C maxe 11 miliiavuvauiv XT--- -
. ,

T am aware that these suggestions are being made at a there. Possibly, in smaller courts in less a^a®’

oits in expenditure .are envisaged in the matter where applications are limited in number, the practice is

o^education
*
Further, I appreciate that teachers cannot for a probation officer to investigate grounds for recon-

und^ake evenffiFwhools after their normal day’s woik, ciliation, but .this can only be done where ttoe officials

and mv DroS would mean .additional teaching, staff are not overburdened with case-work Generally speaking

Nevertheless
5
1 do feel that the practical difficulties of

j would say that only the working class type of applicant

th^roresent period should not prevent the proposals being Would seek the advice of a probation officer. Middle and

Sft Sard’tor consffieration lower-middle class applicants resent the suggestion that

As an immediate step 1^Sn^^of'^X^aS t^tte^High^oS^where the

6

Suggestion

6

iS

r

not normally
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(i) Conditions for effective reconciliation. In general

I am in agreement with the suggested conditions for

effective reconciliation outlined in paragraph 22 of the

Denning Report. However, I hold strongly to the opinion

that the magnitude and urgency of the problem of broken

marriages today demands that reconciliation should no
longer be the exclusive province of the voluntary agency.

The consequences of a broken marriage are far-reaching

and are felt particularly by the children of the union.

This expanding pool of human misery should be the con-

cern of the State, and not be left to the administration

of voluntary agencies, no matter how well-intentioned

they may be, or how influential their sponsors.

The advent of the welfare state has induced popular

acceptance of officially controlled social services over a

wide area of circumstances affecting the individual, and

I consider that the House of Commons must face squarely

the fruits of previous legislation. Despite protestations to

the contrary when it was introduced in the House of

Commons, the Matrimonial Causes Act, 1937, has

weakened the marriage bond and the easier divorce policy

has resulted in an alarming increase in the divorce rate,

which is an undesirable feature of our time. Further,

it would appear to be obvious that further legislation of

a like nature would share the same fate. I fear that

the House of Commons is unlikely to retrace its steps,

and it must logically be prepared to face the present

position.

It appears to me to be impracticable ,to pursue the sug-

gestion that reconciliation should be left to the machinery

of the voluntary agency.

(ii) Voluntary agencies. The Denning Committee pro-

posed that the Marriage Guidance Council, in association

with the Churches and other voluntary agencies, should

be the instrument for the purposes of reconciliation. So

far as the Church is concerned, whilst it is a matter of

regret, the position is that its effective influence on this and

similar problems appears to be diminishing. The aims

of the Marriage Guidance Council are praiseworthy, and

tribute is due to those public-spirited people who have

voluntarily submitted themselves to a measure of training

and who have unstintingly given up spare time to assist

in the reconciliation of spouses whose marriages are in

danger of breaking up through misunderstanding. These

efforts, however, are in the main ineffective through lack

of funds, which are derived from local authority grants

and private donations. The latter are bound to diminish

as taxation increases, and it must be admitted that an

organisation without sufficient funds to pay for trained

personnel will be ineffective. I think 'that the Marriage

Guidance Council itself would admit to very limited pro-

gress only, and this principally in the London area. I am
aware that it is the practice in this country to permit

voluntary organisations to take the first steps in social

reform measures, and that -when the preliminary work
has been done Parliament usually assumes responsibility,

through legislation. However, that process is too leisurely

and the increase in the number of broken marriages with

all the problems inherent in these domestic tangles make
it a matter of urgency that legislative action be initiated

as soon as possible for the purpose of placing reconcilia-

tion on an official basis. The Denning Committee

apparently thought that the intimate nature of marriage

would operate against effective official action in this matter.

I agree that marriage is an intimate personal relationship,

but I am satisfied that the average person now accepts

the impersonal attitude of State agencies as normal practice,

and it is my considered opinion that there would not be

much reluctance in referring matrimonial troubles to

an official agency, namely, a legal advice centre, In

support of 'this point of view one can point to the ready

acceptance by the public of recourse to clinics, pre-natal

and post-natal, and the acceptance of .the National Assis-

tance Board with its apparatus for enquiry into private

and family affairs. If further support is needed this can

be provided by reference to a recently published report

on an investigation into the lives and habits of some
hundreds of ordinary people in York. This book The
Survey of English Life and Leisure, by Rowntree and

Laver, gives remarkable instances where it is quite clear

that the traditional reserve attributed to our people appears

to be fast disappearing under the impact of community
consciousness. The attempt to surround the question of

present-day marriage with an aura of sanctity is out of
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keeping in view of moral standards debased by so many
of the young people who seek information and help.

My experience proves to me that far from being diffident

or reticent they are ready .to discuss most intimate questions

with the same detachment as if they were discussing the

personality of a film star.

(iii) Legal advice centres and marriage officers. It is

my considered opinion in the matter of reconciliation that

no application for separation or divorce should be admitted

until there has been a preliminary investigation as to the

causes for 'the breakdown of the marriage. It is too easy

for young people to say, “I am fed up with you and
should never have married you ”, and then forthwith to

seek a way in which to bring about a breakdown of the

marriage, even to the extent of committing adultery if

this seems to be the only way. I feel most strongly that

there must be official machinery for sifting all cases, and

I suggest that the most practicable method would be to

utilise the legal advice centres, which are authorised by

the Legal Aid and Advice Aot, 1949, Section 7 (2), when
they are created. These centres are urgently needed by

persons of small means. In these centres I suggest there

should be one or more marriage officers whose business it

would be to submit each application to scrutiny before

arriving at a decision. The procedure in criminal appeals

provides an analogy in pant. For instance, any man con-

victed at quarter sessions or assizes, who desires to appeal,

completes the notice, which is then considered by a single

judge. He decides whether there is sufficient substance

in the appeal to warrant unhindered progress to the full

Court of Criminal Appeal, and if he is not satisfied that

there are sufficient grounds for a full hearing the notice

is rejected. I am aware, of course, that in these cases

there has been a trial and a decision given, and that the

analogy is incomplete but it serves to illustrate the point

in connection with the functions of a marriage officer.

As part of .the legal advice centre I suggest that there

should be a reconciliation office. This to be staffed by

probation officers or marriage guidance counsellors. The
procedure would be as follows—the applicant will have

attended at the centre, and provided written details on

an appropriate form. This would be quite a simple ques-

tionnaire, and not confusing to the applicant, and the

usual particulars—name, address, details of family, date

of marriage, and provision for a short account of the

reasons for the application. After the application had
been registered, the next step would be to send a letter

to the other party informing him or her .that a visit

had been made to the centre. A study of the application

and the other parity’s reply should enable the marriage

officer to determine whether there was a possibility of

inducing the parties to get together and become recon-

ciled. My experience as Deputy Chairman of a Rent

Tribunal confirms my suggestion that people when replying

to an enquiry form invariably add supplementary informa-

tion in the form of a letter attached to the form, and I

am sure that there would be the same reaction to an

enquiry from a legal advice centre.

The marriage officer should be legally qualified, and
if he iis well chosen there should not be any difficulty in

deciding which of the cases might yield to attempts at

reconciliation, and those which were intractable and
merited an unhindered reference to the domestic proceed-

ings court or to the legal aid committee. When a case

has been referred to the reconciliation office the applica-

tion will be considered to be in suspense until that office

reports back to the marriage officer. All necessary inter-

views and home visits would be undertaken by the recon-

ciliation office and a report submitted to the marriage
officer, who would then decide whether further action

was necessary. The legal advice centre and the reconcilia-

tion office would soon be well known to the general

public, and I am sure that there would be no hesitation

when people required advice or assistance in matrimonial
troubles.

(iv) Interference with legal freedom. I anticipate the

argument that my proposals interfere with the right of

persons to seek redress in the courts, but here it must
be borne in mind that parties to an improvident marriage
have shown little inclination initially to make a success

of the union, and they then expeot the State, through

the machinery of the Legal Aid Scheme, to furnish the

funds to enable them to be legally released from the

results of their improvidence. It is surely not asking too
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are whetted by the possibility of laying all complaints

before the court, and in expectation of a legal settlement,

and having attuned Ifheir minds to that state of anticipa-

tion, they do not welcome adjournments for the purpose

of reconciliation. It is for this reason that I have pressed,

much to seek a basis for reconciliation before permitting

them to obtain a dissolution which is invariably the pre-

lude to a second excursion into matrimony with, possibly,

the same results, at the taxpayers’ expense.

I feel sure that if the legislature acted in this matter,
and

&

press *most* strongly, for all cases to be referred to

and it was ordered that applications could not proceed
.marriage officer (see earlier proposals). If there is an

until a preliminary investigation had been made, it would
, atten£pt at reconciliation it might be successful, but

have the effect of making many people revise their ideas
can be j ittle doubt tkat when two people have been

on marriage and divorce. I am aware that the Denning
des ;n a hearing which has been fought to the bitter

Committee held the view that where preliminary courts
£ there .g little livelihood that they will choose to

had been held abroad they were not a success. However,
-

the ex,per;ence and attempt to resume married life

I do not consider this as proof that a preli^mmary mvesti-
a measure 0f dignity and forbearance. Also it is

KH.L1UU, on the lines I have described, would fail to be

satisfactory in this country. Whether the proceedings of

the reconciliation office should be privileged in the event

of the case going forward is a matter outside the scope

of this memorandum. As a question of policy it would

be a matter for legislative decision, after consulation witn

the Law Officers of the Crown.

8. Courts of summary jurisdiction

often the case that in their eagerness to score points either

party will reveal intimate details of the married lire, tr

the case is dismissed there is very little hope that recon-

ciliation can be arranged.

(v) Composition of magistrates' courts : selection of

magistrates for domestic proceedings. Magistrates for rota

in the domestic proceedings courts are not specially selected

for fitness or aptitude. In my opinion there are some who

though willing to serve are not suitable for this type of

extracted legally add this.fact is S<£&
BSoTi to SS3ra» magistrates in law, but unfor-

to the Liverpool City Jusfi^s. and tnese ng
tunately many lay magistrates sitting in matrimonial courts

the growth in this work for the period l

take the view that they are capable of deciding cases of

inclusive. cruelty and desertion without assistance from the cleric.

(ii) Present procedure. The parties may apply in person To them it seems merely a question of commonsense and

for a summons or they may engage a solicitor to make
not 0f jaw

the application on their behalf. The bulk of the appli-

^i«T/^n™rHe^rtion crueltv or neglect to maintain, (vi) Cruelty. Allegations of cruelty are often difficult toISSSKt ir* There arc many prove. To succeed in the magistrates’ court the applicant
and

,.
in

-
r

. hv wivesrwho have separated from their hus- must prove that the cruelty is persistent. This is normally

who are obviously reluctant to apply for the taken to mean that the plaintiff

^Hig^CouT tS
ibnit are compelled to do so by the National over a period of six months. In .tine High Court the

Assistance Board, when.it becomes aware thjrt State funds qualfflcadon permfor. requ.r.d^ What must

naid to assist a wife whose husband is in proved there is that by reason of the respondent’s cruelty

wJ^unfeSrandiS St?53S ^“TSe "n" Son^efor? ,h.

S3M* 5- Srcunds for his ^-.i no, to do

seen by a probation officer but an my own expenmc
recentl decided cases in the Court of Appeal underlines

this is not the normal practice. Occasionally this may ^ dj{£cukies inherent in this problem, even to the tramed

happen. legal mind.

It is within my knowledge that solicitors will advise

clients, if they have the means, to proceed to the High

Court as it is believed to be easier to obtain a divorce

insulting woras, assault, —
- of' the there on grounds of cruelty than to obtain a separation

has hot the time to mate a c ose “
n^ order in fo maeistrates’ court on the same grounds I

reasons
'

for the applications. Also he js called upon
{^ to bfj tfUe< The High Court appreciates the

hear applications for further time to pay lines.
importance of similar cases in which a decision has been

ill ffnnrmut When the summons has been served and given by the Court of Appeal but factors of this nature
n) Heanngs.^Wten me—^^ ^ ^ ^ ^ undwstood i? mamtrates’ courts.

__

An

The magistrate on rota hears the application for sum-

monses, and as these may include domesticproceedmgs,

arrears of maintenance-wife and .guardianship of uffante,

insulting words, assaults .and tnrndry

^

<£i2T3?*E2Z
particularly if the .parties are young whether the probation

officer has
1
been consulted or whether reconciliation has

been considered, and for this purpose an adjournment may

«srr WJIme

.analysis of the cases decided in the Liverpool City Magis-

trates’ Courts for the period 1st January to 30th September,

1951 (see Appendix 2), shows an unduly high proportion

of cases dismissed.

At Appendix 3, for the same period, is a list of the

decisions by the Divisional Court in cases taken on appeal

help the court in ims wmm.wu. from the Magistrates’ Court for Liverpool City-

* unwilling to agree to an adjournment the magistrates
re.j1earings have been ordered the Divisional Court quali-

have “he to order it if they are of the opinion gJJJ or
g
der with a request that the stipendiary magistrate

that adjournment is in the interests of the parties. In
should adjudicate in certain cases. In ^se mstances

these circumstances it is not unusual for the plaintiff s
three or four sessions have been given to the re-hearing,

reDresentative to request that an interim order be made
whereby the intricacies involved in constructive desertion,

Sdfn? the hearing of the case. These orders are, m ^ were adequately argued. It is important to

my opfnion, unsatisfactory. The magistrates making the
remember that unless ample time is given to the con-

order will be unlikely to be sitting when the case comes
sjderatj0n of these cases a wrong decision may be re-

up for hearing after the adjournment, and it is not unusual
corded with its attendant consequences in human misery.

K'fU fcncn .0 ffSi
intsrta OTdVir^ounded on good reasons This I fob

tends to oreiudice the defendant s position. Also, mere

is a likelihood that the interim order might be converted

into So formal ordor if tbo apphcant ts aufossful I

is my opinion Chat an interim order shonld notjbe made

until the case has been heard and considered

9. Appeals

It may be suggested that if the applicant is dissatisfied

with the decision of the magistrates’ court he has his

remedy by way of appeal, to the Divisional Court of the

King’s Bench Division. However, since the majority of

the applicants in the summary court are persons of limited
. .. wacoor. of rntt frnm P.xercis-

th^o”cfthe parties haie appeared in court their appetites that during the nine months ended 30th September, 1951,
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in the Liverpool courts 133 cases were dismissed m the

matrimonial courts, and during the same period (Appendix

3) only ten cases were sent forward to the Divisional

Court. I find it difficult to .believe that the remaining 123

persons had no desire to take their case further. I am

It the opinion that they were debarred from further action

by reason of additional expense. In this connection it

should be pointed out that persons convicted of criminal

offences are not deprived on grounds of
v
e
?£p Jf

giving notice of appeal, which is taken by the court of

quarter sessions. It is not suggested, however that appeals

from matrimonial courts should be dealt with at quarte

sessions, but consideration should be given to a revision

of tins question of the right of appeal to a court other

than to the High Court, and I suggest that the county

court would be the appropriate court even if this necessi-

tates the appointment of a divorce commissioner for this

purpose. I do not feel that the question of cost should

be the paramount consideration where the administration

of justice is concerned.

10. Maintenance orders

Since the Denning Committee’s recommendations have

been implemented maintenance orders are adequate in

amount. In my experience maximum orders are not usual

in magistrates’ courts. Magistrates sometimes adopt the

practice of making a smaller order on the grounds that

it is more satisfactory for the wife to receive a smaller

order regularly, thun to be granted a larger order with

the difficulty of enforcing it. This problem would not arise

if enforcement could be effected sensibly. The position to-

day .is often tragic—.the man does not make the payments

—the woman applies at the court offices and discovers

that there is no money—she is compelled to register with

the National Assistance Board who insist that count action

is initiated—a summons is then issued for arrears, and

on appearance in court the man states he is unemployed.

In many cases this will be true as he has left his employ-

ment some days before in order to avoid committal to

prison. He is .aware that on .proved inability to pay he

will not be committed to .prison, and that the case will be

adjourned. In the meantime his wife and family are being

maintained by public funds, augmented by the earnings of

the wife. Often it is a hardship for her to attend the

court, and she loses money by taking time off for the

purpose. Eventually, the man will be committed to

prison but this is no help to the wife, as the amount of

the arrears will be cleared and he will then start all over

again. Small wonder, therefore, that many women give

up the unequal struggle in this cat and mouse game, and

bring up their children single-handed, or in some cases

they find another man who is willing to shoulder the

burden. When the latter situation occurs .the ‘ wronged

husband hastens to apply for legal aid and .thence to the

High Count to obtain a divorce on the grounds of his

wife’s adultery. Her .plea that his refusal to pay the

maintenance order drove her to it would not be acceptable.

Officially, of course, she can enforce tfhe order but -the

utter futility of the present procedure is not generally ap-

preciated, and the legislature should consider means for

strengthening the legal position of those wives who have

been compelled to shoulder their own and their husband s

responsibilities, with the help of State funds.

(i) The solution. To me the solution does not appear

to be difficult. Where the man is a proved persistent

defaulter (the amount of the order should be deducted

from his wages, at source, in the same way as P.A.Y.E.

operates in income tax. I do not for one moment suggest

that this procedure should apply automatically on the

making of an order in the magistrates’ courts. Where a

man is willing to meet the order it seems .to me to be quite

unnecessary to acquaint his employers with his matrimon-

ial difficulties, nor is .it wise to open a door for a spiteful

wife to establish a right .to this course of action. The

persistent defaulter would, in my view, toe the man who

had been summoned for arrears, had promised to pay .the

order plus an amount for arrears, and again defaulted. In

place of the present alternative of a prison sentence he

should, on appearance before the defaulters’ court, toe

certified a “ persistent defaulter His employers would

then be notified of .the amount of the order, and of the

court’s decision. They would then be authorised to deduct

the amount of the order from wages due .to the man, and

forward it to the clerk to the justices from whom the wife

would collect the money in the normal way. The figures

at Appendix 1 show that applications for the payment of

arrears are on .the increase in the City of Liverpool, and

there would appear to toe no reason to doubt .that similar

problems are being experienced elsewhere.

Another important aspect of this question is that a

man proposing to sat up an establishment with another

woman would hesitate to take that step if he knew that

the maintenance of his wife and family is a first charge

on his wages, and that this would be a deduction at source.

It is by no means unusual to hear a husband say, in an

arrears court, “ I can’t pay her, I have my present wife

to keep Marriage reformers, who are so vocal m their

demands for easier separation and divorce, might, with

profit, consider .the problem of the man who attempts to

maintain two homes on a wage barely adequate for one

in these difficult times.

11. Lapsing of orders under Section 1 (4) of the Summary

Jurisdiction (Separation and Maintenance) Act, 1925

A matter which is oausing considerable hardship ait the

present time, and requiring urgent legislation, is the amend-

ment of Section 1 (4) of the Summary Jurisdiction (Separa-

tion and Maintenance) Act, 1925:

“No order made under the principal Act shall be

enforceable and no liability shall accrue under any such

order whilst the married woman with respect to whom

the order was made resides with her husband, and any

such order shall cease to have effeot if for a period

of three months after it is made the married woman

continues to reside with her husband.’’

(The prinicipal Act referred to is the Summary Juris-

diction (Married Women) Act, 1895.)

(i) In many cases at .the present time the ren t book is in

the husband's name, and the position of a wife who has

been granted an order is virtually intolerable. It is

usually impossible for her to obtain living accommodation

in these difficult times particularly where there aie children.

With the lapsing of the court order due to the operation

of the above Section, the wife is without protection and in

certain cases at the mercy of a proved, brutal husband,

whose .behaviour will not improve with the knowledge that

the order is no longer enforceable.

(ii) The solution. I suggest that consideration be given

to extending .the present “Transmission of tenancy on

the death of a statutory tenant ” to include wives who have

obtained a separation order or a divorce decree. I he

majority of cases would toe straightforward, but should

unusual difficulties arise the case could be argued in the

county court in the normal way. Any proposed legislation

should also include house property owned and let by local

authorities.

12. High court jurisdiction

(i) Jurisdiction. The introduction of the Law Reform

Act 1949 removed many grievances and I am satisfiedi
mat

all .persons who might reasonably expect to toe assisted are

covered.

(ii) Grounds for divorce or judicial separation.

() No doubt the Commission will hear many pro-

posals the object of which will be the provision of addi-

tional grounds for divorce to meet cases of ‘hardship

not adequately covered by existing legislation. The

value to the community of permanent marriage as a

basic principle should not be permitted to become a

secondary consideration to the relief of the individual

hard case. Any extension of the grounds for divorce

will weaken marriage as an institution, and the attitude

of many young people will be conditioned largely by

the attitude of the legislature to this question. Without

extending the present grounds I consider that relief could

be .provided in many cases if these grounds were re-

viewed in the light of present-day social conditions, and

their limits extended .to permit of a more liberal inter-

pretation of conduct likely to produce an adverse effect

on the health of the individual petitioner.

() Adultery. The present approach to the question

of the exercise of discretion in applications for divorce

on grounds of adultery merits review. If its only object

is to enable bath parties to proceed to further ceremonies

of marriage—if this is what is interpreted as public

policy—then I feel it should not be necessary to ask

for such discretion unless the adultery of the petitioner

could reasonably toe said to have conduced to that of
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ithe respondent. In a recent case each .party to the

divorce 'had a number of illegitimate children, and the

adultery had continued for almost identical periods

yet the Court of Appeal granted a decree to the wife.

If the petitioner must ask for discretion .then it should

be exercised with greater diligence. Many excuses seem

to be .given by petitioners, which after a long period ol

time no longer sound convincing. Where a man is the

father of several illegitimate children to a .woman, unless

there is proof of great poverty, I fail to appreciate

why the State should assist him to regularise his position

in the eyes of the law. This becomes more pertinent

if the first matrimonial offence on the part of the wite

occurred considerably later than his own. The situation

ds all too prevalent where a woman has lived with a man

for very many years and action is now taken with a

view to ensuring her eligibility for a. higher widow s

pension for the rest of her life. Quite apart and in

my view, more serious than the cost to the State in

such cases, which in this connection only affects appli-

cants for legal aid, is the wholly undesirable impression

created in the public miud that asking for discretion is

a mere formality.

M Crueltv Whilst strictness is needed in the exercise

„f° in adultery I am satisfied that a wader

a.D,plication of discretion should be available in applies

tions for divorce on grounds of cruelty. Many people

whose life may be made unbearable "^
home, find it almost impossible to prove that ineir

health has been directly affected .by the conduct of the

^pendent, and the burden of proof in this type of case

should be reconsidered.

lying cause of th
despite the fact that official

frfr Hrnnkenness Many working class wives admit that

Sey now have 'larger housekeeping allowances-som^-

.
i % inroer than those enjoyed m middle olass homes

EbleTSrSamnt and*expenses areTower . Never-

Sort*to^r!^e
t

gw^at^ffid
n
of life for them-

spent on^efrink*

0^ Jwhere^actual

of the husband’s filthy personal habits
j

“doi
often i'n

d
the

h
presence of children, when the wife tries

^complain.
P
Such occurrences are difficult to proveas

ynipltu and it is not unusual for the wite

whooshes to rear her children with some standards of

decenefto leave the matrimonial home before she

able toprovide the necessary legal proof that her health

has suffered as a result of the husband’s.conduct From

the weary horror with which these stories are told it is

Infer that manv of these wives would more readily

to dTvorce her husband on grounds of cruelty as shown

hv
d
not his intention to cause hurt but on the grounds

of bi, total disregard for Iris responsibilities as a husban

pareto as shown by his filthy habits due to his own

gffi&S. The same difficulties concerning the

burden of proof will be experienced by the wife if she

A case also requiring assistance is that of the wife

rfiTdSS.%^ p
*

h ^“TouMTan'tiS
1

toe <£££ of c|d?y

Ss §S> wives should be able to obtain legal redress"M SSfS S

the case that a course of conduct may be cruelty in

the legal sense if it adversely affects the particular

petitioner.

There are also cases in which the husband petitioner

needs help of a similar character. Here the primary

allegation may be of a complete lack of a sense of

responsibility, sometimes shown by sheer indolence but

often by a firm determination to seek enjoyment out-

side the home. It is not generally known how many

wives, with young children, leave their husbands to mind

the children whilst they go out drinking and dancing.

Where this course of conduct leads, as it often does, to

adultery and desertion the husband has his remedy.

Where, however, this is not the case he has no redress.

The wife may be abusive when drunk, and although in

many cases she would not object to him having the

custody of the children he cannot provide alternative

accommodation for them. The children’s officer does

his best to assist the husband but pressure of accommo-

dation on his department precludes many deserving

cases. Dancing, while harmless in itself, could become

a social evil, if indulged in to the extent that husband

and children become subordinate to it.

(d) Desertion. It will be appreciated that there are

two distinct types of desertion the simple disappearance

and those separations in which it is extremely difficult

to apportion responsibility to either side. I feel most

strongly, however, that partings by mutual consent

should never give rise to a petition based on desertion.

Further, I consider that the three-year period is suitable

and should not be reduced. Where questions of inter-

ruption of the period arise, I feel that less attention

should be paid to one or several acts of sexual inter-

course, possibly no-t taking place in thematrimonial home,

and apparently having little real association with the

marriage, than to periods, however short, of actual co-

habitation. I support the view that where there is a

reunion after a full three years then a short period

might revive the desertion in a similar manner to tne

case of condoned adultery.

(e) Cases of impasse. To avoid the introduction of

fresh grounds for divorce I propose that consideration

be given to the addition of a further discretion clause.

This could be used to break the present impasse in

cases where the wronged party refuses to take Proceed-

ings. This discretion, however, should only be used in

cases of extreme hardship, and preferably where there

are no children of the marriage.

There are many cases where the parties separate by

mutual consent, and neither has committed any matri-

monial offence. Later, one of them forms an association,

and wishes to re-marry. As the wife is not entitled to

maintenance a divorce will not affect her financial posi-

tion If it is the wife who is re-marrymg she may be

relieving the State of an obligation to maintain her

This discretion should not be exercised if

^
there are

children of the marriage, as by re-marnage the husband

reduces his ability to maintain them.

The adoption of this proposal would give a Petitioner

the right to come openly to the court, admitting that he

or she is the wrongdoer who now has an

to live a re-adjusted life, with the help of the court

At the present time even where the respondent does

not defend the case, the petitioner cannot be free It

would also remove the “provision of evidence and

the offensive device of collusion could disappear from

the scene.

13. Children

The Denning Committee made some admirable

retonraendarions concerning the children
.

of divorced

parents but unfortunately they still ™al*

hv the legislature. I am in agreement with Uie general

conclusions expressed by them at

there is a vital need for some oversight of the future dis

Son of these children after the decree has been made

absolute When divorce is contemplated the children are

often used as pawns by one party or the other and their

interests are often subordinated to the main purpose, which

is the ending of a marriage which has failed.

Lack of alternative accommodation today <fften pre-

cludes the mother from applying for thecust°dy of

children of the marriage even though she may be the

more suitable of the two parents. Further, the mother

Printed image digitised by the University of Southampton Library Digitisation Unit



484 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Paper No. 52. Memorandum submitted by Mrs M. A. Cumella, M.B.E., J.P.

who is the “guilty” party is sometimes afraid to ask

for custody even though she may be a good mother. A
more tolerant approach to this aspect of the problem is

needed in these cases. It may appear strange to those

unfamiliar with the sordid side of the broken marriage

to realise that not all immoral women are bad mothers,

unfit to have the care of the children. My attention was

drawn recently to a case concerning a girl ot fourteen

years of age. Some years ago her parents were divorced

and the judge stated that the mother was not fit to have

the custody of her daughter. This girl has since been

in a number of foster homes and institutions but has

never settled in any of them. She is good looking, bright

and highly intelligent and her only wish is to be with

her mother for whom she has a deep affection. This

feeling is reciprocated but the girl is still in the care or

a local authority and even now takes advantage of every

opportunity to be with her mother. I am satisfied that

an initial mistake was made in this case and this has

been a source of much unhappiness both to the mother

and the girl. This is by no means an isolated case.

(ii) After-care arrangements. No after-care arrange-

ments are made for the children of divorced parents and

no check is made to see if the custody arrangements

have changed. In many cases a change has occurred and

the children have gone to strangers, to relatives, private

schools, nurseries or institutions. The recommendations

of the Denning Committee whilst admirable in themselves

do not go far enough. It is essential that there should

be a periodical check on the welfare of the children of

divorced parents. This could be done by extending the

provisions of Part V of the Children Act, 1948.

Where the position is clearly satisfactory on the initial

check then further checks need only be made at infrequent

intervals. In cases where one or both of the parents

have re-married the children of the original marriage may

be miserable and unwanted. If the check was earned out

it would not be difficult for the investigator if in any

doubt to communicate with the children’s officer or the

local authority who would be most willing to assist.

be more readily available and they would exercise lar

greater authority. They would be familiar with the law

and would experience no difficulty in making the necessary

contacts with the children’s officers and the looal authority.

I feel this suggestion merits serious consideration. If the

right people were chosen they could exercise considerable

influence in the courts. The problems of the children

would come specifically within their province both before

and during the case. They would be independent of tie

petitioner and the respondent and would be able to make

such enquiries as the welfare of the children necessitated.

This independence would be their most valuable asset and

would eniure that the children would no longer be just

something to be moved hither and thither at the whim

of either parent.

IDated 18th December, 1951.)

APPENDIX I

Statistics extracted from the Report of the Clerk to the

Justices, Magistrates’ Courts, Liverpool, for the year

1950
- n J-

Domestic Proceedings

Matrimonial complaints

for orders

Matrimonial complaints

for variation of orders...

Proceedings for arrears ...

Guardianship complaints

for orders

Guardianship complaints

1946 1947 1948 1949 1950

1,606 1,242 1,339 1,418 1,434

464 474 460 436 468

597 713 654 665 787

762 576 571 635 459

111 123 165 184 188

189 289 352 397 446

Dame Myra Curtis expressed the view that the children

of divorced parents should not come within the province

of the children’s officer as they were not officially

“ deprived ” within the legal meaning of the term, having

one or both parents living. I submit, with respect, that

this view is too narrow. In the strict legal sense they

may not be deprived but they may be unwanted and

unloved and deprived in the moral sense. With the present

increase in the number of prosecutions for child cruelty

and neglect are we entitled to assume, as we apparently

do, that all the children of divorced parents are not in

need of supervision? At Appendix 4 is a list of cases

concerning children whose parents have been or are being

divorced. 1 have not supplied the names but should they

be required they are at the disposal of the Commission.

My views are supported toy my experience in the juvenile

court and in discussions with children’s officers and welfare

workers.

An Analysis of Cases under Summary Jurisdiction (Separation

and Maintenance) Acts, 1895 to 1950, at Liverpool City

Magistrates’ Courts for the period 1st January, 1950, to

30th September, 1950

Ground of Complaint Result

Order made Dismissed

Desertion 158 63

Wilful neglect to maintain 48 32

Persistent cruelty 74 35

Adultery 21

Totals 301 133

APPENDIX 3

Pending the appointment of court welfare officers in the

High Court, whose particular duty should be to guard the

interests of the children in divorce cases, I consider the

children’s officer should be appointed guardian ad litem

in every divorce case in which there are children of the

marriage and I consider this should be done without delay.

(iii) Court welfare officers. I consider the appointment

of court welfare officers a matter of some urgency. Much
was said concerning them and their functions in. the

Denning Report, tout it appeared finally to resolve itself

into the simple expedient of using the probation service.

I feel this suggestion should be reconsidered. Many pro-

bation officers although admirable people in themselves

are not, in my view, suited to the work envisaged. Many
of them are young and unmarried and lack the practical

knowledge and experience so necessary for the special

problems involved. I feel if court welfare officers are to

function successfully that they should be officers of the

court. There are solicitors and barristers whose training

and experience will fit them to undertake the duties out-

lined. Their appointment would mean that all the parties

concerned in a case would be on an equal footing and

counsel concerned in the case would speak with greater

freedom to them than to a probation officer. Briefs would

Details of Appeals in matrimonial Cases from Decisions of

Liverpool City Justices for the nine months ended

30th September, 1951

Name of Justices' Order of Result offurther

Case Decision Divisional

Court
Hearing (if any)

by Justices

“N” ... Application
dismissed

Re-hearing Order made

“ O’C ”... Application
dismissed

Re-hearing Order made

“H” ... Application
dismissed

Appeal
dismissed

“C” ... Application

dismissed

Re-hearing Not yet heard

“H” ... Application
dismissed

Re-hearing Order made

“C” ... Order made Not yet heard —
“J” ... Order made Appeal

withdrawn
>

“B” ... Application

dismissed

Appeal
dismissed

(Further appeal

pending to C.A.)

“T” ... Order made Re-hearing Order made
“D” ... Order made Appeal

dismissed

~
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APPENDIX 4

Some Statistics concerning Children in the care of the Local

Authority (or who have recently been discharged from

care) and whose stay in care has been directly caused by

or influenced by the Divorce of the Parents

Direct
1st child bora—21.11.42

2nd „ „ 28. 7.44

3rd „ „ 10. 4.47

Parents separated. Father not satisfied that the mother was

caring properly for the children. Took them from her.

Father divorced mother 13.3.51, and children received into

care on that date. Discharged to father 19.5.51.

Indirect

1. Girl bom—18.8.34

Mother divorced 1939—re-married 1939. Mother died 1941

.

Girl remained with step-father and step-mother until 1943.

Ran away and admitted to care. Now self-supporting.

2. Boy born— 7.3.36

„ „ 4.3.39

„ „ 19.3.41

Mother divorced. Cohabited with another man and had

four children to him. Mother died 19.9.50. All seven

children received into care 3.11.50.

3. Boy bom— 24.5.36

Girl „ 9.12.38

Father divorced. Both children committed to the care of

the local authority—(breach of attendance order). Father

not exercising proper control. Girl boarded-out. Boy now

with father.

4. Girl born—28.12.34

„ „ 6. 7.37

„ „ 2. 6.40

„ „ 31. 3.42

Boy „ 22. 1.39

Mother and father separated 1942. Children committed to

care in 1942. Father divorced mother 1948. Re-married

and awaiting more accommodation before taking children.

5. Boy born—23.10.36

Father in the Forces. Mother epileptic—could not take

care of children. Four received into care in 1940. Mother

divorced. Father re-married. No accommodation for boy.

Father and step-mother have already taken three other

children.

6. Boy born—30.8.43

Mother cohabiting and awaiting a divorce.

7. Girl bom— 3.3.44

„ „ 19.9.45

Mother divorced 1942 (immoral mode of life). Four children

received into care in 1947. Mother re-married 1949. Two
discharged to mother 1950.

8. Boy born—20.2.35 (illegitimate)

Girl „ 3.2.38

Boy „ (legitimate) date of birth not stated

First two children are the illegitimate children of the wife.

Husband divorced her in 1945, and was given custody of

the third child. No accommodation.

9. Girl bom—15.5.36

Mother divorced. Child boarded-out. Mother unsuitable.

10. Girl born—17.6.37

„ „ 6.3.40

Boy „ 14.7.43

Parents divorced. Mother had custody of the children—she

is now in prison.

11. Girl born—9.8.40

Mother divorced. Girl in the custody of the father who

re-married. The girl later committed to the care of the local

authority through indecent assault by her brother.

PAPER No. 53

SUPPLEMENTARY NOTE SUBMITTED BY MRS. M. A. CUMELLA, M.B.E., J.P.

(See Qs. 4083-4084)

PRESENT POSITION

1. Aggrieved spouse sees:

—

(1) Solicitor—Subsequent happenings depend on the

type of solicitor. The good type will encourage recon-

ciliation. If the .party is not agreeable the solicitor will

advise as to separation or divorce, or suggest sending

papers to counsel. Then on to legal aid department.

Here the case will be investigated and if there are good

grounds the case will be sent forward for divorce. The

legal aid department has no machinery for reconciliation.

Alternatively, the solicitor may consider the case suitable

for the .magistrates’ court, and will send the applicant

to apply for a summons or he will make the application

on his or her behalf.

(2) Magistrates' Clerk's Office—The aggrieved spouse

can follow the procedure which is outlined in the

memorandum.

(3) Voluntary Agencies—These may be the local

Marriage Guidance Council, the probation officer, or any

other voluntary agency engaged with the problem of

reconciliation between the parties. If nothing further

can be done the aggrieved spouse will be advised to

apply to the magistrates’ court, consult a solicitor, or

see the legal aid department.

From the above it will be noted that no real machinery

exists for the purpose of » reconciliation, and the present

answer to marriage troubles and marriages in the course

of foundering seems to be separation or nothing.

SUGGESTIONS FOR THE DETAILED WORKING
OF THE SCHEME FOR RECONCILIATION PUT
FORWARD IN THE MEMORANDUM SUBMITTED
td tup nnvAT. COMMISSION

2. The legal advice centre will contain a separate section

for all matrimonial applications, and I suggest that the

staff should be as follows :
—

(1) Matrimonial Applications Section.

(a) Matrimonial officer (an experienced lawyer).

(b) Assistant matrimonial officer (lawyer or an

experienced assistant from the magistrates clerk s

offices).

(c) Chief clerk (preferably trained in the legal aid

department).

{d) Clerks and typists.

Note.—

I

f the scheme came into operation it might

be possible to second experienced clerks from magis-

trates’ courts or similar offices.

(2) The Legal Aid Department—already functioning.

(3) Reconciliation Office. (This should be part of the

legal advice centre, and in the same set of offices.)

(a) A senior probation officer or a fully trained

marriage guidance counsellor, who must be in

charge of the office.

(ft) An assistant—a probation officer or marriage

guidance counsellor.
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(c) Clerical work—this could be absorbed by the

clerical staff of the legal advice centre.

Note.—

T

he practical work could be done by toe

probation officers, already attached to the courts, with

assistance from .those marriage guidance counsellors who

have had training, or other persons approved by the

matrimonial officer. When this type of work

“

recognised there are a number of qualified people who

will give their services. At the present, time -Roman

Catholics have formed their own marriage guidanc

department, but as the legal advice centre will be a

government sponsored department there should be n

question of setting up separate offices for applicants of

different religious persuasions. At the .same time it

would be wise to have some differing religions on the

staff or attached to the reconciliation office, as there are

people who would prefer to discuss certain aspects of

their marriage problems with a person of their own faith.

However, as far as is possible, it would be better for

the reconciliation office to carry on its work m the same

spirit as in other government ipffices. (The National

Assistance Board and similar social welfare departments

do not permit an undue intrusion of religious feeling to

colour their activities.]

3. Procedure. For the purposes of the scheme it is

essential that all domestic proceedings applications must,

in the first instance, be referred to the legal advice centre.

This would apply to persons who were consulting solicitors,

and those who intended to proceed through the magistrates

court, or any other source.

(1) Each individual would be required to furnish aU

relevant information by means of a form, which should

be easily understandable by even the simplest of people-

It is also essential that the official approach should be

such that the applicant will feel that help is readily

available if there is difficulty in furnishing the informa-

tion. The ordinary man or woman beset with

matrimonial trouble will shy off if met with a brusque

approach. The legal aid department form is reasonably

simple to understand, and a similar form could be

devised for the purposes of this scheme.

(2) When the complaining spouse has completed the

form a copy of it or a summary of its contents should

then be sent to the respondent spouse, and this should

be accompanied by a form which would be in the

nature of a reply to the complaint, when it is completed.

If the respondent should ignore the request then the case

should be referred direct to the reconciliation office.

(3) On receipt of the respondent’s reply, both forms

and any other correspondence relating to the case will

be examined by the marriage officer, and he should

decide the future course of action. It may be that he

will require further information, and this could toe

obtained by writing or by a member of the reconcilation

office staff visiting the respondent. If the marriage officer

is in possession of all available information he can then

do one of three things, namely,

(a) send the case to the legal aid department, or

(b) authorise proceedings in the magistrates’ court, or

(c) refer the case to the reconciliation office.

(4) Cases under (a) and (A) will then take their usual

course.

{5) Reconciliation office. When the matrimonial

officer has referred a case to the reconciliation office it

will be on the assumption that full control has passed

to that office subject to the advice of the matrimonial

officer in° certain circumstances. Each referred case will

be regarded as in suspense until final action has been

completed by the reconciliation office. There are dim

culti.es usually associated with cases where the husband

can possibly prove a matrimonial offence by the wife

The question of the wife’s maintenance is most difficult,

and I think that the reconciliation office should at all

times endeavour to persuade the husband in such cases

that be should make a voluntary payment, without

rirpiiiHirp He is legally obliged to maintain any children

S £? tier, i! no difficulty there. Should

the husband refuse to make a voluntary payment, it

would be unwise to take the matter to the magistrates

court as this step would jeopardise any attempt to

reconcile the parties, and would in any case be contrary

to the policy in the scheme. In the event of a refusal

it would be necessary for the wife to make application

to the National Assistance Board. This step would be

regrettable but necessary in such circumstances. 1 do

not suggest that the marriage officer, should be

empowered to order an interim payment. Such questions

arising out of difficult circumstances could be a matter

for discussion between the marriage officer and the

National Assistance Board.

At the present time there are large numbers of wives

who have left their husbands without good cause The

National Assistance Board requires only the proof of need

when considering an application for maintenance. How-

ever, after a period of time the National Assistance Board

compels these women to take proceedings in the magis-

trates’ court, and this is done with much reluctance on the

part of the applicant. When in court it is usual for the

woman to declare her intention of refusing to return to the

matrimonial home, and the husband is then deemed not

to be liable for her maintenance, and there is a return

to the status quo with the National Assistance Board.

Since this is the present position the suggestion made above

loses some of its unworthiness. I am not attempting to

justify the present position and it is possible that the

time has arrived when the position of these wives should

be reviewed. Those who are able-bodied and able to

work should be denied assistance, and where there are

young children it is time to consider some form of com-

pulsion on the husband in the matter of paying the wife

for her services in caring for the children.

In the event of either the husband or the wife refusing

to consider reconciliation, and the marriage officer and

the reconciliation office have agreed that there is no valid

reason for the marriage to end, then application for separa-

tion or divorce should not be considered suitable for the

granting of legal aid, or at all.

(Received 26th July, 1 952.)

EXAMINATION OF WITNESS

M. A. CUMELLA. M.B.E., J.P.; called and examined.)

4070. (Chairman) : Mrs. Cumella, you are a Barrister-

at-law and a Justice of the Peace, and you sit in the Liver-

pool City Magistrates’ Court?

—

(Mrs. Cumella): That is

so, my Lord.

4071. Have you had experience of matrimonial problems

both as a magistrate and as a barrister?—iMore as a magis-

trate than as a barrister.

• 4072. Do you practise at all in divorce at the Bar?

—

Not at the moment. I am hoping to, but I have not done

any practical work on ithat side.

4073. You are really experienced as a magistrate and

that is the basis of this memorandum?—Yes.

4074. Is there anything you wiish to add to your memo-
randum before we ask you some questions about it?—If

the Commission will allow me, I should like to give my
reasons for putting in a memorandum. Many of the

opinions expressed in my memorandum may sound rather

old-fashioned, but I still believe .that there is such a thing

.as making the best of a bad bargain in life. I feel strongly

that I should register an objection against so many people

passing their responsibilities on to the community at large.

I do feel that young people—.and perhaps those who are

not so young—should know that there is something more
than just getting the partner you want in life. I apologise

for ithe defects in the memorandum, but I gave most care-

ful thought to the constitution of marriage, as I see it in

the .present welfare state, and after very careful .thought I

came to certain conclusions. I felt that the time had

come to impress on our young people that they had duties

to the welfare state, as well as the acceptance of privileges

under it ;
that divorce was much too easy at the moment,

and that the consequences to the children of the.marriages,

so often tragic, were not appreciated at the ifiime of the

divorce or separation. I felt further .that considerable

sums of public money were being spent unprofitalbly by
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granting divorces or separations at ithe present time. Hav-

ing faced that, it seemed to me that it followed that the

State had accepted responsibility for social welfare, and, if

so, the State should logically recognise that the minds or

,the young will foe largely conditioned by the nature ol tne

legislation governing marriage and divorce, we are ap

to foe mesmerised by psychologists and reformer^into th

view that there is nothing really wrong °r sinful that e

are either maladjusted or frustrated or th
^

°'“r

hf
ar^

were callous to us when we were babies. Something;
has

to foe said in opposition to that, and
'VTthoueht to mV

mind that I did give a good deal of careful thought to my

scheme for reconciliation. I am quite aware my Lord, that

one cannot make people good toy law
^
nd

„
that °^

e
t̂ lv

make happy marriages by law. Nevertheless, I am strongly

opposed to extending the present
,

f°r
df^

vte,w of the deterioration m our moral standards of which

I have seen so much in the courts recent y, I want to

emphasise the permanence of marriage rather than th

breaking down of it.

Perhaps you would allow me to refer to one

noinit in that part of my memorandum dealing

Kf" Courts of summary jurisdiction T
i'

re

ihp fact that there are many applications by wives wno

are separated from their husbands and who are rogiving

nublic funds. What is worrying me is that there are so

many cases-I had one (his weck-where we are met w th

a flat refusal on the part of waves to return to their hus-

bands The wife is entitled to draw public funds ibut then

ante end!X three years it is fairlye&that^he tafand,

if he so wishes, may apply for a divorce That is going

to extend the divorce figures considerably.

4075. I am not quite sure whether you are
.

*®fl

e

f
1

in the ,nresent law or some proposal to amend it? I am

Staring to the numbers of people drawin^national ass.st-

mtmmm
SSs^gggga
S ZrTfTpos^ o„

B
the

a
p:SduSon of the mag.s-

trates’ order for the husband to obtain a divorce.

4076. Do you mean on the ground of desertion?-Yes.

That point is not clear in my memorandum.

4077. What is your suggested
^
m

t̂

?r^ell
PSdy,

my reconciliation scheme, my Lord.
think

course is very much more forthright than tnat. i mm*ssssss
one.

4078 I only want to ask you one or two 4uest‘°1'?

the points in your memorandum which were not quite

clear to me. Under the heading, “Public opinion , m
oaraeraDh 2 vou refer to the organisation of pressure

” wiffiffi the legislature. I was not^ sure wh,

Sf" I am quite sure the same thmg can happen

with marriage and divorce.

4079. Then in paragraph 4, you say :—

« training for citizenship and its demands in

ever’y-day life is a vitalomission from the present educa-

tional training scheme.”

Is there no instruction given ^
schodsm ternnin^ for

citizenship and its demands in every y
, not

secondary modern school to any ^xtent y

the time to deal with their ordinary problems, let alone

citizenship.

17083

4080. Would you turn to paragraph 7, which deals with

reconciliation. In paragraph 7 (i) you say.

“Despite protestations to the contrary when it was

introduced in the House of Commons, the Matrimonial

Causes Act, 1937, has (weakened the marriage bond ....

It is true, of course, that there has been a great increase

in divorce. Not only were there new grounds for divorce

but the divorces on the new ground of desertion have

shown a very large increase indeed ; I think they now

outnumber the divorces for adultery. But I want to know

what reason you had for thinking that the Act has

weakened the marriage bond?—At the moment what is

worrying many of us who sit in matrimonial courts is

the age of the young people who are appearing before

us at the present time. It is within my knowledge that

many young people—and I have contact with very many

young people—do enter marriage knowing that it is com-

paratively easy subsequently to get out of it if they want

to I have recently dealt with two young couples, in one

case the parties being about twenty-four years of age and

in the other about twenty-one. In both cases the men

were married with two children, had been divorced, had

re-married, and both their spouses were expecting babies

again The curious thing about these cases is that when

they were in court, the fight was about who was going

to maintain the two children of the first marriage. Yet

they themselves were on reasonably friendly terms.

4081. In other words, they entered on matrimony, had

two children, were divorced, and simply changed partners ,

two ennar ^ ^ ^ easy j think most young people

know that it is easy now.

4082 I note your view that if divorce were made easier

the attitude of young people would tend to become, even

more, one of looking on marriage as a temporary affair.—

That is my view, my Lord.

4083 Then would you turn to paragraph 7 (iii), where

you deal with “Legal advice centres and marriage

officers". You say:—
“ It is my considered opinion in the matter of recon-

dilation that no application for sd»ration

should be admitted until there has been a preliminary

investigation as to the causes for the .breakdown of the

marriage.”
. .

Then you set out very clearly what sort of organisation

you contemplate. Are you reasonably satisfiedthatif

recourse to this agency were compulsory it could be made

a really living fhing, or do you think there is a risk that

it might become a formality which people would feel tiiey

had to go through?—I gave it very careful thought I

even drew up a second paper which I would like to leaveS you afterwards on that. If it became known that

there was someone to whom the parties had to go before

divorce was even talked about at all, that in itself would

help, particularly if that were followed up on the fines I

suggest. Such a scheme need not become a formality,

although it could be, if it were staffed wrought I am

quite sure that if one got the wrong person as the main

monial officer, and the wrong person in charge of the

reconciliation office, the scheme would not work.

4084. You said that you would like to supplement this

Dart of your memorandum?—It was only the furthe

detail I hid worked out, .but questions could be answered

on it—or I will leave it with you. (See Paper No. 53.)

4085. By all means do. Would you turn to paragraph

10, which deals with maintenance orders. Y°u point out

the difficulties with which a wife is faced when her

husband will not pay. These difficulties
:mTtothe solution

to by many witnesses, but when you come to the jolufco ,

you say-perhaps a little optimisticafiy : To me the

solution does not appear to be difficult - You reco

mend dedi^tira tfrom^the^^rian^s
some^Iffi-

cultiesTbout that. For one thing’, may I say that employee

do not very much like being collectors of debts from

their employees, more especially a debt of this particular

kind? I do not know if that difficulty occurred to you?

-

It did occur to me, but I do not think that, in the begin-

nins ffiey liked collecting PA.Y.E. fher 1 think that

if die legislature decided that they had to do tt. they

would grumble, but they would do it just the same There

is a further point which occurs to me. The :s

°i
U
r

t
l°« nSe

be made more effective by registering the orders once

they were made. You will appreciate, of course, that I am
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suggesting that the system should operate only in the

case of a persistent defaulter, and not generally—I would
not agree to its being operated generally. If, however, an
order were registered on the income tax authorities’ form
P.45, which the man takes from one employment to

another, his new employer would know that a court order

was in force, and would then know that he had to make
the necessary deduction. That arrangement might make
the scheme even more effective. At the moment it is

rather dreadful to know that people can, with impunity,

leave their wives and children. It is so unfair to the wives

and children.

4086. I am sure we all appreciate the gravity of the

problem. Do you .think that there is a risk that, if this

information was put on the form P.45, then the employer

might he less willing to employ the husband?—I do nol

think so. If he is a good worker the employer would
take him, particularly now in the days of full employment.

4087. In paragraph 10 (i) you say:—
“ His employers would then be notified of the amount

of the order, and of the court’s decision. They would
then be authorised to deduct the amount of the order

from wages due to the man . .
.”

Did you mean that the employer would be compelled to

make the deduction?—No, I meant that legislation should

make it effective. I meant “ authorised ”.
.

4088. I do not think I have made my point quite clear.

Do you mean that the employer, having been notified of

the amount of the order and of the court’s decision, should

be bound to deduct the amount from the wages, or that

he should be given some alternative to say, “ I do not

feel like doing it "?—No, I think.he Would be authorised,

I might as well be firm.

4089. Again I am afraid I have failed to make the

point clear. There is a difference between a man’s being

authorised by statute to do something if he chooses, and
a man being told by statute, “ You must do this ”.—Yes,
the alternative being a penalty?

4090. With or without the alternative penalty. When
you say the employer would be authorised, I suggest you
mean that the statute shall provide that he shall deduct
it.—Yes, that would do, as long as I get the deduction.

I appreciate the point over the word.

4091. Will you pass to paragraph 12 (ii) where you deal

with “ Grounds for divorce or judicial separation ”? There
you say :

—

“ No doubt the Commission will hear many proposals,

the Object of which will be the provision of additional

grounds for divorce to meet cases of hardship not

adequately covered by existing legislation.”

You are certainly quite right in surmising that that would
be so. You then say:

—

“ The value to the community of permanent marriage

as a basic principle should not be permitted to become
a secondary consideration to the relief of the individual

hard case. Any extension of the grounds for divorce
will weaken marriage as an institution, and the attitude

of many young people will be conditioned largely by
the attitude of the legislature to this question.”

You have already told us, in your opening observations,

what you think is the tendency today. You are satisfied

that the effect of any extension of the grounds for divorce
will be as you describe it here?—Yes, I really am most
strongly of that opinion.

4092. Have you had any opportunity of observing

whether young people are more ready than they used to

be to fly to the divorce court, rather than trying to get

over their quarrels, or has that not come to your notice?

—

We are quite shocked, and I use that word advisedly, in

the magistrates’ courts at what age the young people come
before us. On Monday afternoon I adjourned three cases

and told the parties that they must discuss reconciliation.

There are children in each case, and neither party was
making the slightest effort at reconciliation. It was all,

“We are not going to live together”. I dare say that

sort of case is prevalent in other courts besides my own.

4093. You go on to say:

—

“ Without extending the present grounds I oonsider

that relief could be provided in many cases if these

grounds were reviewed in the light of present-day social

conditions. . .
.”

Then you set out certain suggestions and modifications

in the law with regard to adultery, cruelty and desertion.

Then I come to a suggestion, headed “ Cases of impasse ".

That suggestion rather startled me, because it seemed to

me to be out of keeping with the rest of your memo-
randum.—I rather thought it would. I gave very careful,

thought to this and decided that there are cases that

obviously must be met. My problem was that in these

cases if there were children, then no matter how difficult

or hard it was, the parties were not to 'be allowed a

divorce ; if there were no children, then there was a

possibility that one could meet certain individual cases.

4094. You say:—
“To avoid the introduction of fresh grounds for

divorce I propose that consideration be given to the

addition of a further discretion clause.”

It seems to me that you are suggesting an additional

ground for divorce—something that is not covered at all

by the existing law?—No, I am suggesting a wider inter-

pretation than at the present .time, as I have already done
in the case of cruelty. I thought that there were individual

cases that might be granted relief by means of a wider
discretion clause than that used now—many cruelty cases

are not within the existing law.

4095. But what you are suggesting is that this discretion

clause—I am quoting your words— “
. . . could be used

to break the present impasse in cases where the wronged
party refuses to take proceedings ”. So that you are

suggesting there that a party who has committed the wrong
shall, in certain cases, be allowed to divorce the wronged
party. That is what seemed to me to be so inconsistent

with your earlier suggestions.—It is, I am quite prepared
to admit that. Nevertheless, I was forced to include such
a clause. I felt that consideration might be given to

certain cases, where there were no children, and where
no one was going to be harmed as a result of a divorce.

4096. What sort of conditions would have to be present

to justify the exercise of that discretion?—I think there

would have to be extreme hardship—that is, really, the

case where a person can satisfy the judge that he or she'

could justify terminating the marriage by consent, and
where there are no children and no one is going to suffer

by that particular decision. I know that such cases would
be very difficult to decide, and that is what is worrying
me.

4097. You are not contemplating in this paragraph
even mutual consent, but instead that the one partner can
force the other to divorce against his or her will?—Not
unless the case has been considered by the court—in the
exceptional case. I know I am weakening the

4098. You are putting on the court a discretion which,

it might be suggested, is almost impossible to exercise.

You are saying, “ Although there are grounds for divorce

laid down by law, still there may be cases for giving the

go-by to the whole of the existing law and granting a

divorce ”, Would you say that this part of your memo-
randum has really been thought out fully?—It is not the

part which has been the most carefully thought out, but
I did feel that I had omitted something which in honour
and justice I should put in. I almost did not put it in

at all.

4099. It has puzzled me considerably. I could not see

how it could be reconciled with several of your statements

elsewhere. What if the wife, for example, who has com-
mitted no matrimonial offence, and has tried her best

to make the marriage a success, objects to her husband’s
petition for a divorce on this ground? Is the judge still

to have discretion to say “Well, Madam, your husband
wants it very much and you must be divorced ”?—

I

think that then the decision would have to depend on
what was before the court. Once again, I thrust on to

the judges the unpleasant task of deciding.

4100. Does your proposal amount to this—that there

should be a new ground for divorce, that people shall

have a divorce if the judge thinks they really ought to
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have one?—I am afraid that it does sound like that. I

am not very happy about it, but I am also unhappy
about certairi cases where there would be no hardship if

such a divorce were granted.

4101. (Mr. Flecker): I was very interested, Mrs.

Cumella, in your views about education for citizenship.

I would like you to explain what you say in paragraph 5.

You say that:—
“ The extra school syllabus could provide adequate

and graduated tuition in all aspects of training in

citizenship, and in the later age sessions could include

sensible education in matters concerning sex behaviour.”

Of course the vast majority of children leave school at

about fifteen. Any instruction that would be really

adequate as instruction for marriage might be thought

to be a little advanced for a child of, say, fourteen years

of age?—The instruction would be designed not primarily

as instruction for marriage but for good citizenship. It

would provide the basic principles of citizenship, which,

particularly in a Welfare state, are often too little known.

4102. I fully realise that you wish to inculcate the

principles of citizenship. You have put a very real prob-

lem in your next sentence. Children of fourteen, you

say, are upset by the effect of unsavoury sources of sex

information. On the other hand, that is quite a different

problem from preparing young persons for marriage at

a later stage. I wondered whether there was not some

confusion between these two stages?—I think that instruc-

tion could begin earlier, among children who leave school

at fifteen and who at present spend so much time in the

cinema. You could link it up with the cinema where

they learn so much about sex that they should not. I

think that suitable instruction could be given in school

provided that there was somebody sensible on the sohool

staff to give it.

4103. But you would want to follow up that elementary

instruction in school with further education at a later

stage?—Certainly. The difficulty is that so many of the

young people we want to get at dp not join the organisa-

tions which could give them that instruction. When he

leaves school, the better type of child usually joins some

youth organisation, whereas the type that so often comes

before the courts does not. One would have to try to link

sex education in the simplest possible way with what these

children already know about sex, which, I am afraid, they

gain at present from the cinema.

4104. It is suggested in one submission which we have

received that the only satisfactory time to give such in-

struction to young people might be during the period of

national service. Have you any views on that?—I have.

I was six years in the W.A.A.F. during the war and we

had to face this particular problem then. We found it

extremely difficult to give instruction then, and I am not

certain .that it is not . better to give it a little earlier. By

the time young people come into the Services, many of

them have had sex experience. That is one of the prob-

lems, but even without that it was awfully difficult. Our

doctors tried to give instruction by means of films and

so on ;
but it was not really successful. The problem is

to try and eliminate, if one can, so much sex experience

outside marriage, and therefore if one can start a little

earlier, I think that is better than at the national service

stage.

4105. Would you agree that in this matter there are two

types of child who have to be considered? Are you going

to give this instruction to the child from a good home-
long before he ought to have it? On the other hand,

you have the reverse type of child who knows what you

are going to say before you have started?—It is a difficult

problem. If parents were accepting their responsibilities,

which they are not, we should not be faced with it.

Instruction ought to be tried at school in a simple way

by linking it with what the children see and know.

4106. Would you turn to paragraph 13 (ii), where you

suggest that a children’s officer should be appointed as

guardian ad litem in every divorce case? Would you

include undefended cases?—More particularly undefended

cases.

4107.

You say, “ pending the appointment of court

welfare officers There is already a court welfare officer

appointed?—Pending the appointment of an official

welfare officer, we are using the services of a probation

officer, but he only comes into the picture when the case

is being heard. Unfortunately, the children are not con-
sidered in divorce cases at all. Undefended divorce cases
go through quite quickly, and if there is already a custody
order under a magistrates’ order nothing is done about
custody, or else it is left over until after , the divorce has
been granted.

4108. And you would prefer the children's officer to the
probation officer for this purpose?—I do not think that
the probation officer, who is very much overloaded, can
do this work. My contention is that if the children’s
position was considered first by the husband and wife,
then we might get a great deal less divorce. The trouble
is that the children are not considered until later.

4109. (Chairman)-. If I might follow this up for a

moment—as I understand it, you think that a guardian
ad litem to look after the interests of the child should
be appointed in every case in which there are children of
the marriage? Your view is that as things stand at

present with only a court welfare officer in the High
Court, the most suitable person to do this work is the
children’s officer?—There is not a court welfare officer:

4110. You are speaking of Liverpool? At the High
Court in London there is a court welfare officer.—In
many of the other courts we have none, that is the problem.
We have not got a court welfare officer and that is worry-
ing me a great deal.

4111. (Mr. Flecker)-. You make a number of references

in your memorandum to the probation officers. Would
I be right in saying that your chief complaint- in regard
to the probation officer is that there are not enough of

them and that they have too much work to do?—In what
connection. Sir?

4112. You mention them at various times. I wondered
whether your view was that they are doing a very valuable
service to the community, but more officers Sre needed?
—I wondered whether the court welfare officers must be
probation officers. I feel that there we could quite safely

consider the appointment of legally qualified people. I

think they would carry more weight than probation officers-.

All briefs would be open to them, and there would be

a far closer contact, a better contact between all parties

in the case than at the moment exists. That is not a

criticism of the probation officer at all.
.

4113. (Sir Frederick Burrows): In paragraph 8 (vi) you

say that the magistrates usually interpret the word
“ persistent ” as requiring proof of three acts of cruelty?

—Yes.

4114. But two acts might suffice surely?-—They would
not normally. In the court where I am a magistrate

proof of three acts is required, and I have seen great

efforts made to bring in the third.

4115. It is for the magistrate to interpret the word

“persistent”. “(Persistent cruelty” could be one act of

cruelty prolonged?—My point is that if the word
“ persistent ” was left out we might not have to adhere to

so -restrictive an interpretation. Over a number of years

in the court in which I adjudicate the interpretation of

“ persistent cruelty ” has become very rigid.

4116. In the next sub-paragraph you say :

—

“An analysis of the cases decided in -the Liverpool

City Magistrates’ Courts for the period 1st January to

30th September, 1951, shows an unduly high proportion

of cases dismissed.”

Why an unduly high proportion? Do you think that

the magistrates were wrong in that they did not exercise

sufficient judicial forethought, and that they should have

made an order in all these cases? Surely all these cases

were fully considered, and although the number of cases

dismissed might have been very much higher than those in

which an order was made, surely the magistrates were

entitled to dismiss them? Why use the words “unduly

high’’?—There are so many things about desertion and

cruelty which frankly, I think, are not understood by lay

justices at the moment. Matrimonial proceedings are much
more complicated at the present time than lay justices

appreciate. In contrast, far more time is taken in the

High Court on desertion and cruelty petitions—I have

sat many times through a case in the High Court which

has taken several days. A similar case would have been

dealt with in the magistrates’ courts perhaps within one
hour.
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4117. Do I assume from that that you think that the

lav magistrates have not the qualifications to deal witn

these cases at all?—I think that many of these cases are

so complicated that a trained legal mind is necessary to

deal with them, because the consequences are so serious

when a separation has taken place.

You think it ought to
4118. I see, I have your point. , ~ .

be ruled entirely . . —No, I did suggest that an additional

stipendiary magistrate might be appointed.

4119. (Chairman) : To sit with the lay magistrates?

—No, to sit separately, to take cases off where cruelty ^ ^ sfa^e tjle Commission adjourned for a short
__j * Q "‘ r'1pn K

period.)

4129. (Chairman): As 1 understand your proposal, a

wife who has obtained a separation order or a divorce

decree should 'be entitled to stay on in the house. Then

if the man subsequently re-married, acquired another wife,

and she became his widow, then the first wife, who

obtained the divorce, would noit be ousted in favour of

the widow of the second marriage?—I am concerned

with the immediate prospects of separation or divorce,

particularly where cruelty is concerned and children.

(Chairman): The contest between two wives would nol

arise.

and constructive desertion are pleaded.

4120. (Sir Frederick Burrows): In paragraph 9,

“Appeals”, you say:-

“ I find it difficult to believe that the remaining 123

persons had no desire to take their case further.”

You would argue that every case in the lower court

should be taken to a higher court?—No. I did not intend

that, but I felt that it should 'be easier to do so than

at present. At the moment by obtaining legal aid you

can go to the High Court. There is a good deal ot

-difficulty in doing that and solicitors are not apt to

proceed in that way. If it were made easier to appeal

:against the magistrates’ decision, I feel that more people

would take advantage of it. That is why I suggested that

the county court, with the appointment, if necessary, ot a

.divorce commissioner, might serve as a court of appeal

in such cases.

' 4121. Then in paragraph 11 (ii), where you deal with

transfer of tenancy, you say:

—

“ Any proposed legislation should also include house

property owned and let by local authorities.

You must be aware that such property does not at

present come within the provisions of the Rent Restriction

Act so that .to meet these cases you would have to alter

the ’law to the effect that all Crown property and local

authority property would be brought within the Rent

Restriction Act?—Yes, Sir. I cannot see that there is

going to be too much difficulty in view of the limited

number of such cases involved.

4130. (Lady Bragg): In paragraph 7 (1), where you deal

with “Conditions for effective reconciliation ,
you say:—

“ This expanding pool of human misery should be the

concern of ithe State, and not be left to the administra-

tion of voluntary agencies, no matter how weiiil-inten-

tioned they may be, or how influential their sponsors.

Are you referring to the Marriage Guidance Council,

the Catholic Marriage Advisory Council .and the Family

Welfare Association?—Yes. I bad those in ,mmd. and also

the magnitude of the .problem at the moment.

4131 What do you mean by the influence of their

sponsors? Would you consider the Home Office their

sponsor?—Yes. These organisations have a good deal ot

influence throughout the country, but I feel that what they

are doing at the moment—I :am not criticising the Mar-

riage Guidance Council at all—but no matter how much

public money is granted to them they are not going to do

anything 'but touch the fringe of the problem, because they

are not going to get at the bulk of the people who should

go to them and do not go to them now.

4132. What sort of people are you referring to, when

you speak of those who do not go ito these agencies? At

the moment, a good many of our working class people

do not go.

4122. Would that not be taking a sledge hammer to

crack a nut?—It might be. If any better method could

be found I should be glad to hear it.

4123. The alteration of the law in this way would

bring all local authorities’ houses, all Crown lands, all

public authorities’ property—an enormous amount ot

property—within the Rent Restriction Act, just to deal

with .this one type of case.—It is only for this particular

type of case.

4124. You could not legislate surely for this one type

of case?—Well, you could, Sir.

4133. Would you be surprised to hear that we have

had evidence from the Marriage Guidance Council them-

selves that they have all .types of people coming to them?

—I have studied the figures for my own area of the type

of people who go, and it is quite normal for the proba-

tion, officer to say, “ You are .probably more suitable for

the Marriage Guidance Council than for us ”. The .point

I am trying to make is this, that with the vaslt number of

separations and divorces there is today, we have now

reached the stage when I feel the State itself is better

able to cope with the problem than a voluntary body.

4125. Even then, would you not be depriving the land-

lord of some right to which he is entitled and which he

at present possesses?—I do not think, the matter would

be so serious. In the meantime they are tenants, the

husband and wife together.

4126. You would apply this provision in the case of a

divorced woman?—Yes, divorced or separated.

'

4i27. As you are, aware, statutory tenancy can pass from

one .party to another only once. Suppose that a man
divorces his wife. He marries again. There are then two

women to consider—the one that is divorced and the

one to whom he is now married. Is a landlord to deter-

mine which of the women the tenancy shall go to/—

If there was any particular difficulty, the county court

would still be available, as it is at the moment, in cases

where there is disagreement.

4128. So your proposal would mean that the landlord

would have to go to the county court in order to deter-

mine which of the wives the tenancy passed to /—as
against that you have got the present position of course,

where the wife has nowhere to lay her head, although

she is entitled to divorce or separation on the ground ot

cruelty.—I do not think we need consider the position

of the second wife. We must see that the first wife is

provided for. The present situation docs seem anomalous,

because it 'has the effect of forcing two people to continue

to live together after the wife has obtained an order.

4134. You would not agree that if there were a bigger

Government grant, or a grant from local authorities, these

voluntary associations would 'be as effective as a legal

aid centre?—No, I do not think they would. There is the

further consideration that if the State were doing this

work, you would have just .the one place for everybody

to go to. You would not have separate agencies for the

various religious denominations. The Roman Catholic,

if it is run by the State, would go .to it, in the same way

as a Protestant. (I am a Protestant myself, I would like

to make that dear.) All this reconciliation work would

be done by one agency and it would ;be .taken advantage

of by everybody. In the reconciliation office, which l

think should be attached .to the legal advice centre, you

would have a Roman Catholic counsellor for those people

who want to discuss their cases with a Roman Catholic.

But I think it should be a State agency for everybody to

go to, irrespective of their religious persuasion.

4135 The legal advice centre would be part of the

Legal Aid Scheme?—Yes, it is envisaged that there would

be a legal advice centre to which every case would be

sent, and I envisage that there would be a .trained and

experienced person in charge.

4136. Would everybody go .there, or only those who

hope to be entitled to a legal aid certificate?—I .think

everybody. What is in my mind has much wider impli-

cations than may -appear on the surface. Oucethereis

a reconciliation office, a marriage officer appointed, then

people whose marriages are in difficulty wall kuowlhat

these facilities are available. We have now got into the

habit in this country of using a service once it « Prwided.

Therefore couples, who are encountering difficulties, wilt,

long before their marriage is in danger of going on the
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rocks, go there first of all. At the moment there is the

Marriage Guidance Council, but so many people will not

go to it. If an official service were set up I feel that it

would become well known and would be widely used.

4137. The idea of a marriage officer is a new conception

—he would not be a probation officer?—No. He would
be a very experienced solicitor or counsel, someone who
has had years of experience to dealing with these prob-

lems, who would know quite quickly from the papers

what the trouble actually amounted to. For example, he

would know that sexual malpractices of a serious nature

would have to be dealt with elsewhere. He would refer

such cases to the legal aid centre with a view to immediate

action, but he would know at a glance whether to pass

such a case .to the reconciliation office or not.

4138. This officer would in effect be a court of first

instance?—He would be the original sifter.

4139. Then, with regard to paragraph 8, I should like

to ask you about the courts of summary jurisdiction. May
I iask you rather a personal question? It seeems .to me
that you are perhaps in rather an unusual position, being

yourself a barrister, and yet sitting in court with untrained

colleagues. May I ask you if you sometimes feel a little

impatient?—No, my views have not changed since I

qualified. I have held these views for a very long time.

4140. (Chairman) : Would you tell me when you did

qualify?—I was called last year, Sir.

4141. <Lady Bragg) : I thought you might feel you were

in a position rather apart?—No, my views on marriage

and divorce are long-standing.

4142. In. paragraph 8 (di) you say:

—

“The magistrate on rota hears the application for

summonses . .

I think you are speaking only of Liverpool here, but do

you know anything about the applications courts in other

parts of the country?—We have not got them in Liverpool

and I do not know how they are functioning elsewhere.

Your point is that in an applications court there would

be an investigation even before the summons was granted?

Is that what you have in mind?

4143. Yes. As we heard from the Justices’ Clerks’

Society, the applications court, with the assistance of the

probation officer, would try to discuss the case with the

parties before the summons was granted.—Yes, but what

I am trying to persuade the Commission to take notice

of is that if my proposal for the appointment of a recon-

ciliation officer were accepted, parties would not even

get to the court until the matter had been investigated. It

is the preliminary step I am so very, very keen about.

4144. It would have got to the court surely?—No.

4145. To the clerk?—No, it would have got to no one.

It would not have got to anyone other than the marriage

officer. The marriage officer would have got it first and

he would have decided what the substance of the case

was. The case would not get near the court. My aim

is to keep everybody away from the courts until, if I may

use a vulgar term, everybody has had a go at reconciliation

first.

4146. Do you think that this agency would be widely

known and that each couple would go there first of all?

I think that it would soon be known if it was organised

by the State. The State has the power to advertise things

so well and at an expense which other people cannot

afford. I know that the money would have to come from

the taxpayer but it would be in a good cause.

4147.

With regard to paragraph 8 (v), where you deal

with “Composition of magistrates’ courts would you

abolish the appointment of lay magistrates in domestic

courts and have only stipendiaries, or are you merely

going to give the rather complicated cases of cruelty and

desertion to .the extra stipendiary, whom you suggest

should be appointed?—I do not want to abolish the

appointment of lay magistrates. Of course, we are talking

at the moment of things as they are and not things as we

envisage them if the scheme I have in mind were to be

implemented. I think that there are straightforward cases

which the lay magistrates could take. But there are cases

of constructive desertion, which I would not leave to the

lay justices. I am speaking from experience in my own

court, and I must be careful what I say, but I think that

many magistrates are not really suitable to deal with

matrimonial cases. Many of them are not married and

17083

are of a religious persuasion which makes them disagree

in the first place with separation.

4148. What do you mean by “ religious persuasion ”7

—

Some of our Roman Catholic magistrates do not like

separation, and therefore the stress is sometimes too much
on the other side.

4149. You are saying that they are prejudiced?—Yes,

and perhaps they do not know that they are prejudiced.

4150. You say:

—

"... unfortunately many lay magistrates sitting in

matrimonial courts take the view that they are capable

of deciding cases of cruelty and desertion without assis-

tance from the clerk ”.

Is that your experience?—It has been my experience,

Many of our magistrates, if I may say so, are rather old

people. I am not altogether certain that they are familiar

with the views of some of our young people today ; for

instance, young people nowadays cannot be made to take

advice—shall 1 put it like that?

4151. Would you like to have magistrates specially

selected for matrimonial work?—That would be a step

in the right direction. Many of those who would be very

suitable cannot spare the time to sit four and five hours,

and sometimes three and four afternoons on a case,

because they are busy people. Therefore we are getting

people on the bench who can spare the time, and who are

not perhaps the best people for the job.

4152. [Mr. Beloe): Would you turn to paragraph 4 of

your memorandum, which is headed “Present-day stan-

dards ”. Is your judgment there of the work of the schools

based upon your own experience?—Yes, coupled of

course, with what I have heard from colleagues in other

branches, and from many welfare workers.

4153. Your own experience is largely confined to the

part of the country where you live?—To the North of

England. Most of my knowledge is about conditions in

the North of England, but I have discussed these matters

from time to time with my friends in the South.

4154. So that are you saying that the schools in Liverpool

omit something from their teaching which you think is

vital?—Not only in Liverpool. I think that the schools

cannot possibly cope with many of the subjects because of

the crowded classes and consequent difficulties. I am
talking of the secondary modern school now, as you

probably know.

4155. What do you mean by “ training for citizenship ’’?

—One would have to simplify the instruction, because

one is dealing with children, but they should be taught

how the country is run, and their part in it, what part

they play in their homes, and what part their parents

play. Subjects of that kind should be brought into a

curriculum in a way that the children could understand.

4156. But is it your experience that those things are

omitted from the curricula of schools in Liverpool?—

I

do not think sufficient stress is laid upon them, but that

applies not only to Liverpool schools. In the grammar
school, you do get a good deal of it.

4157. But, Mrs. Cumella, what experience have you of

what is taught inside a school? Have you been a teacher?

—No, I have not been a teacher, but I am very conversant

with the teaching profession and I have discussed these

things.

4158. Have you been the governor of a school?—Yes,

I have been. I was a governor of a grammar school, and

I have also been a governor of a secondary modern school,

4159. Have you ever spent the whole day in a school?

—

Yes, I have.

4160. Have you spent a whole term in school?—No

—

you mean teaching?

4161. Even listening?—No.

4162. I find it rather difficult to see on what knowledge

you have based this statement?—My knowledge is based

in the first place on the problems I am dealing with in

our juvenile courts. It is also based on a number of con-

ferences between the magistrates and our head teachers

on juvenile delinquency and related problems. That has

led to discussions about what is taught in the schools.

I really have tried to discuss whether sufficient is being

done, and generally there is agreement among the teaching

profession that they cannot do as much as they would

like to do.

C

Printed image digitised by the University of Southampton Library Digitisation Unit



492 ROYAL COMMISSION ON MARRIAGB AND DIVORCE

23 July, 1952] [Continued

4163. You think that children ought to be at school

longer?—Yes, because all this instruction cannot toe fitted

into the present time-table. We have discussed this only

recently at a headmasters’ conference on delinquency,

attended by over one hundred head teachers.

4164. Do you think that our judgment may be a little

distorted when we are talking about delinquent children?

—Yes, I appreciate that point, tout nevertheless, delin-

quency does bring the question of education very much
before us.

4165. I was interested in your proposal that children

should return to school in the evenings. Do 1 take it you
mean that a child, from the age of eleven until he leaves

school, should go back to school for a further session in

the evening?—Yes. 1 know it has not been done hitherto,

but 1 think it would help.

4166. Would not that prevent one of the things happen-

ing which we all very much want to happen, and that is

that a child should become and remain part of his home?
—Yes, it would. But, unfortunately, many of the homes
are failing at the moment. It is a question of filling that

gap.

4167. Is your view not possibly rather a severe judgment
on the country as a whole?—It could be, I quite appre-

ciate that it could be.

4168. I wonder really whether you would say that the

majority of people in Liverpool would agree that the home
was not a better place for a child to be in than a school

in the evening?—No, I do not think they would. But
the point is that many homes are failing in their duty

to the children. The whole problem is that many of the

children leave school at fifteen. I would, of course, favour

a higher school leaving age, but as that is probably imprac-

ticable at present, I am trying to find a substitute for that.

4169. (Chairman)

:

I am very reluctant to intervene, but

I cannot help feeling that perhaps the question of school
hours is rather outside the scope of our terms of reference.

[Mr. Beloe): 'My Lord, the statement has been made in

this memorandum which leads one to think that Mrs.
Cumalla thinks that the schools are not doing their duty

properly, and that is rather a serious statement. (Chair-

man,) : That is quite so. If your questions are directed to

something which comes within our terms of reference, I

am quite agreeable that you should pursue the subject as

far as you think fit. But if this is to toe a discussion upon
the general schooling and teaching system of the country

I am not quite sure we can really go as far as that.

—

Can I help? I am not criticising the teachers’ methods.

I fully appreciate the difficulties they are working under
at the moment. I would like to make that quite clear.

We have difficulties at the moment with the lack of
teachers, overcrowded classes and the lack of time to do
things. I am trying to help the teachers—I am not
criticising them.

4170. {Mr. Beloe): There is one further question I

should like to ask, arising from paragraph 13. Mrs.
Cumella, is it your experience that children of divorced
parents get into difficulties with the law after the divorce?

—Yes, I was trying to get some actual figures about that

from our senior probation officer, but I have not been
able to get any figures. I am satisfied myself that these

children do get into difficulties. We do not apparently
keep the actual statistics, but the probation officer agrees
with me that these children do get into difficulties.

4171. More than children from other broken homes?

—

No, I do not think more. But the broken home I would
put with the divorce.

4172. You are suggesting here that ithe children of
divorced parties should be under some kind of continued
supervision after the divorce decree?—Yes.

4173. Is it only the children of divorced parties that
are getting into trouble?—No, I would, of course, include
separation generally. What worries me is this. Where
the magistrates have made an order, although we may
not deal with these cases as well as we might, the magis-
trates have at least gone into the question of who shall
have the custody of the children rather more fully than
we do many other things, whereas in the case of a divorce,
particularly in undefended divorces, quite scant attention
is paid to what is happening to the children. That is the
reason why I stress divorce nather more than separation.

We do endeavour to make the custody arrangements one
of our main concerns in magistrates’ courts. That does

not seem to toe done in the Divorce Court.

4174. You feel that somebody, whom you call the in-

vestigator, should toe responsible, presumably to the court

that pronounced the decree? Would that be so?—No,
what I want is this. I want the child life protection

provisions extended to cover such children. And there

would be some check later, so that if anything goes

wrong you have a check on them. The children’s officer

could do that.

4175. So that when you refer to the investigator, the

investigator would be a member of the children’s depart-

ment, would he?—Yes, the children’s department would

do that.

4176. You would prefer that to the probation officer?—

I think it is more suitable for the children’s department.

The children’s officer is concerned specifically with

children, and there would be no difficulty for him to

make the check. In fact his department might already

be visiting other homes in the 6ame street.

4177. But you do contemplate that one day the court

welfare officer will take over that duty?—I am hoping

that the court welfare officer will be specifically respon-

sible for children. There would, of course, be a continuing

link with the home, for there would still be supervision

under the Children and Young Persons Act.

4178. The welfare officer’s responsibility would end

when the decree was pronounced?—Yes. The children’s

officer would take over and there would thus be continuing

supervision. There is no subsequent check on such cases

at the moment.

4179. {Mrs. Allen): Returning to the question of main-

tenance orders, and your proposal in paragraph 10 (i) for

the deduction from wages, what would you do in regard

to casual workers and self-employed persons? I imagine

that your area has a good many casual workers?—We
have a good many. It may 'be unpleasant, tout there I

think form P.45 would come in. You cannot allow the

casual labourer or the self-employed man to dodge while

other people have to pay. I think the only way in which

you could do that would be for the income tax authori-

ties to be notified of the amount of the order of the

casual labourer. They would have to make the deduction

in the case of the casual labourer or the self-emiployed

person because they are the only people who would know
anything about his means. I do not know any other way
in which it could be done. You may not even be able

to do it that way, but it occurs to me that that is a

possible way in which it might be done.

4180. Make it a charge on his income tax?—Yes, other-

wise he would avoid payments, while everybody else would

have to pay.

4181. As a charge on income tax over a long period?

What would happen to his wife in the interval?—Too

many people are at the moment living on national assist-

ance and far too much money is being spent in that way.

But that would be the only way of providing for the wife

in the interval, and there would still be some means of

getting the money back from the husband later.

4182. {Mr. Young): I want you to help me with regard

to your proposal about legal advice centres. In the first

place, I take it that you are suggesting an extension of

the Legal Aid and Advice Act?—My proposal is a new
departure, we have not got it on the statute book.

4183. But under the Legal Aid and Advice Act pro-

vision is made for giving legal advice orally. Your
proposal would necessitate an amendment of that Act?

—

No, when the centre is set up you would still have your
legal aid section functioning as it is at the moment. You
would have a three-part section, you would have your
matrimonial officer, your legal aid section—which is

already functioning—and then you would have your
reconciliation office.

4184. You are suggesting that the most practical method
would be to utilise the legal advice centres? What you
mean is that you want to have a marriage officer and a

reconciliation officer attached to the legal advice centre?

—

I want the legal advice centre open; it is not open at the

moment.
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4185. Let us assume that it were open, for the purpose

provided in the Act of giving legal advice orally. Would
you want a separate office for the marriage officer and the

reconciliation officer?—A separate office, but in the same
building so that you would have the whole lot together.

4186. Next, I want to ask you about the proposed
procedure. People who are going to legal aid centres

are normally only those people who are entitled to use

them. Under your scheme of reconciliation, is your pro-

posal that any person, irrespective of means, who desires

either a judicial separation or a divorce, must consult the

reconciliation officer?—Yes, I consider that the parties

should go there before they go anywhere near the magis-

trates’ courts or even k solicitor. My suggestion will get

me into great trouble, but I think that even when the

parties go to a solicitor they must initially be referred

to the reconciliation department.

4187. Assume that a person has done what you suggest.

You state in your memorandum that that would enable

the marriage officer to determine whether there is a pos-

sibility of reconciliation. I take it that the applicant

would be referred to the reconciliation officer, who would
report back to the marriage officer. Then you say that

the marriage officer would then decide whether further

action was necessary. What do you mean by that?—

I

cannot give a direct answer, because forms will have
already been sent to the marriage officer and he will

scrutinise them and decide whether there is a possibility

of reconciliation before he sends them on.

4188. Assume he does that.—When the case goes to

the reconciliation department, it will be in abeyance. It

might be a matter of six or twelve months before that

department reports back.

4189. When they report back, what is the next step?

—

The next step of course is entirely on the actual facts

of that particular case as it appears to the marriage officer,

and it may be a case. . . .

4190. May I stop you there? Is it your idea that you
will then give power to the marriage officer to say whether

or not the applicant will be entitled to proceed with his

application for judicial separation or divorce?—Yes, the

applicant will be then sent on to the court.

4191. So your scheme, if accepted, would amount to

this, that no person would be entitled to have either a

judicial separation or a divorce if a marriage officer de-

cided that he was not to have one?—The marriage officer

is going to investigate the case. Yes, I think that if he

were satisfied there were no reasonable grounds for those

people not to be reconciled, he would have to state that

fact.

4192. You are going to remove the right of the person

to go to the court, and leave it entirely in the hands of the

marriage officer to say whether a person will or will not

be allowed to go on with his application?—Yes, always

bearing in mind that we are dealing here only with cases

in which there was, prima facie, a chance of reconciliation.

The marriage officer will have sent a number of cases

direct to the legal aid section.

4193. I want :to get your scheme quite clear. Do you

wish to compel everybody who wants to get a judicial

separation or a divorce to be referred to this legal advice

centre, and then he or she will go through certain pro-

cedures? Then, under your scheme, is it for the marriage

officer in the end to decide whether any further action will

be taken or not?—If I may make it clear. There would

be cases that would have to be sent immediately to the

legal aid section, cases that obviously on the facts had to

go forward right away. The latter are distinct from cases

referred to the reconciliation office.

4194. I do not follow this, I am sorry. Are you now
wanting to divide oases into two categories, those that

must go through this procedure and those which do not

have to go through this procedure?—No, I am saying

that all oases will go to the marriage officer, but on the

facts before the marriage officer he will be able to decide

which cases should go forward unhindered.

4195. That comes back to my original point. It is

for the marriage officer to decide whether a person will

or will not be allowed to institute proceedings?—It will,

I think, come to that.

17083

4196. [Chairman): Suppose the applicant is referred

by the marriage officer to the reconciliation office, and
the reconciliation office report that they see no prospect

at all of reconciliation in this case, would the marriage
officer still be free to say

—
“Well, you shall not go to

the court ”, or would he not?—I think the marriage officer

in those circumstances would send the applicant to the

court. But the marriage officer will at least have had an
opportunity of trying to do something about the break-

down of the marriage.

4197. Mr. Young’s question was about the ultimate

decision of the marriage officer. I thought, if I under-

stand your scheme correctly, that if the marriage officer

sent a party to the reconciliation officer, and the latter said

that there was no chance of reconciliation, it would be
the duty of the marriage officer to allow the case to go
forward?—He would see the facts of the case and send
it forward.

4198. [Mr. Young): You are getting back to the ques-

tion whether the marriage officer has a discretion or

not. Assume that the marriage officer sends a case to

the reconciliation office. The reconciliation office then

reports to him that there is no chance of a reconciliation.

In that case, is it or is it not open to the marriage officer

to say: “Well, whatever these people say, I will not

allow you to go on with a petition ”, or is he bound to let

the applicant go on in those circumstances?—In the end,

the marriage officer ought to be able to say “No, it will

not go on ”. I feel that he should be able to say that.

But he has tihe facts of every case before him, and he will,

of course, know just what it amounts to.

4199. Do you contemplate that in that event there would
be a right of appeal?—Yes, definitely.

4200. To whom?—That would be to the Divorce Court,

as at present, or to a special branch of it. But there

Would have to be a right of appeal.

4201. Then the parties could appeal to the Divorce

Court saying, “ Please give us leave, notwithstanding the

marriage officer’s decision, to proceed to a divorce”?

—

Yes, that is so.

4202. (Dr. Roberton): In paragraph 13 (ii), you quote

certain views of Dame Myra Curtis. But would you think

it the general view that children’s officers are the most
suitable people to deal with children in need of care?

—Yes.

4203. Is it your view that the children’s officer should

supervise the children who are left in the custody of a

divorced parent as well as those who have been put into

the care of the local authority?—They would already

have the supervision of the children in the care of the

local authority, but there must be some supervising

authority for the children of separated and divorced

parents.

4204. Would you tell us a little more about the increasing

problem, which you have already mentioned, of the

deserting wives who are in receipt of money from the

Assistance Board? Would you tell us how you would

attempt to bring about reconciliation in these cases? The
Assistance Board officials could not cope with it? Would
you have a children’s officer or a marriage officer dealing

with these cases? You do not want to have the voluntary

organisations, you say.—The machinery is there. The

difficulty we are in is this, that at the present time for

the receipt of national assistance you only have -

to

prove need. While a person can prove need—“ I have left

my husband, I have nothing to live on ”—money must

be paid. There is only one way of dealing with the

situation and the Assistance Board cannot deal with it

at the moment. They should be given authority to say,

“There is no reason at all why this should be, and we
must refuse you assistance unless you are prepared to take

employment ”. That is the answer to it.

4205. So you would send these wives to the reconcilia-

tion office, and not bring the machinery to them?—At the

moment they are not sent to any reconciliation agency

unfortunately, that is the problem. They just come and

say, “ I am not going to live with my husband, I do not

like him any more”. On Monday afternoon, in court

one of them said to me, “I am not going to live with

him ”, before we even opened the case.

C 2
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4206. And quite often husbands are willing for the wife

to return?—Yes, and it does not follow that there is

any serious reason why they should not live together.

The thing is that a great many women like getting their

money from the Post Office. You cannot rely on a

working class man to pay up the money and it is nicer

to get it regularly from the Post Office. Automatically

that situation is going to lead in time to more divorce.

4207. You do not visualise that the children’s officer

might possibly, where children are concerned, be asked

to visit the home on certain days in the week?—It is the

wife that is the problem here. The husband has at present

got to maintain his children—it is the wife’s maintenance

that is the problem. I wonder if the right idea is not

that we should make a charge on the husband for the

wife’s services. It might be done in that way, we would

get something out of him that way, whereas at the moment
we get nothing.

4208. (Chairman): Do you visualise legislation under

which a wife can no longer go and say to the National

Assistance Board, “I will not live with my husband, give

me money ”, and they are bound to grant assistance?—

I

do, Sir. I think that the position is so unjust at the

moment.

4209. Whether that comes within our ken or not I

am not sure.—My Lord, at the end of three years they

are divorced, and divorces are going to go higher and

higher as a result of this. That is the reason I brought

it to you.

4210. Yes, I am not expressing any view whether it is

inside or outside our terms of reference.—It might be

brought in in that way.

4211. (Mr. Mace): In paragraph 9 you deal with

“Appeals". At the end of that paragraph, you say:—
“I do not feel 'that the question of cost should be

the paramount consideration where the administration

of justice is concerned.”

That concludes your recommendation that appeals from
the magistrates’ court on matrimonial matters should go

to the county court. I understand that your argument

in favour of the county court is to avoid cost?—No,
perhaps I have not made that quite clear. What is in

my mind is that I want the equivalent of the court of

quarter sessions for the matrimonial case. As you know,

appeals in criminal cases, and so on, can go quite simply

to the court of quarter sessions, and I want the equivalent

of the quarter sessions as a court of appeal in matrimonial

cases. At the moment it is difficult to pay the cost of an

appeal to the High Court unless the solicitor is sufficiently

interested in the case to press for legal aid.

4212. I will deal with legal aid in a minute, let us keep

to one point. How, in putting it to the county court, do
you avoid costs?—I take it that in the county court you

would meet the cost in the same way as in the court of

quarter sessions. That is what I wanted, it is easier for

people to go there.

4213. Do not misunderstand me, I have no views at

all and I am not suggesting a preference for the quarter

sessions, but why not quarter sessions?—I did have in

mind quarter sessions, but they are so terribly over-

crowded with work that I felt we could not inflict anything

more on them.

4214. Have you any experience of delay in the county

court?—Yes. But my idea was that you might appoint

special people to deal with these cases. It is something I

know is new, but I thought it was necessary.

4215. Would you agree with me that, in giving this

jurisdiction, one would be giving a brand-new jurisdiction

to the county court?—Yes, in this respect. Of course, we
have got our divorce commissioners who work from there

—but that is not quite the same. Yes. it would be a new
jurisdiction.

4216. Quarter sessions are composed of magistrates who
have had experience of trying the cases originally?—My
only reason for not suggesting quarter sessions was the

volume of work, and I would be only too glad to revert

to the quarter sessions.

4217. I am not asking you to revert. I only want to

find out why you have chosen the county court?—Purely

because the quarter sessions are overworked.

4218. In paragraph 12 (ii) (e), which is headed, “ Cases

of impasse”, you state:—
“ There are many cases where the parties separate by

mutual consent, and neither has committed any matri-

monial offence. Later, one of them forms an associa-

tion, and wishes to re-marry. As the wife is not entitled

to maintenance a divorce will not affect her financial

position.”

Is that right?—Yes, where there is separation.

4219. But suppose they have had a deed of separation

whereby the husband has covenanted to maintain his wife?

—Yes, it would not affect that if that is in being.

4220. There are a vast number' of those cases?—Yes,

I think there are. As 1 said earlier this morning, I am
unhappy about this suggestion, but I was worried about the

case where there were no children, and where there seemed

to be real hardship.

4221. I am not on the main principle of the suggestion
;

I have heard the evidence on that and it must be con-

sidered, but I am on this one particular point. You seem

to be making the point that, where the parties are

separated by mutual consent, the wife is not entitled to

maintenance. But she may very well be, may she not?—
She may be, but in many cases she may not foe, that was

the point I had in mind.

4222. (Mr. Lawrence)

:

Your last answer on the subject

of the National Assistance Board helped me, but I do not

think I am quite clear about it even now. Is this what

you are saying : the fact that a wife can leave her husband,

and, if in need, can immediately get public funds for her

assistance, is something which tends to disrupt marriage?

—I do, Sir.

4223. Whether this Commission has any concern with

that, or not, it is something you wish to see altered by

legislation?—Yes, and I refer to it here because automati-

cally at the end of three years the husband can bring a

divorce petition on the strength of a magistrates’ order.

It does not follow, of course, that he will automatically

get a divorce on a magistrates’ order.

4224. What you have in mind is that, since it is so easy

to get temporary maintenance, the wife goes off—simply
because there is some quarrel with her husband—and gets

this assistance, forgetful that she may be laying herself

open to being divorced in three years’ time?—Yes.

4225. And if she was not eligible for public assistance,

she might face out her difficulties with her husband?—Yes.

There is an increasing number of those cases, that is why
I made the point.

4226. (Chairman): Another witness who submitted a

memorandum suggests that in all these cases the first thing

that should be said to the wife is, “ Go and find your
husband and bring him here, and then let us hear his

story ”, possibly giving her assistance for a week. Would
that meet with your approval?—No, sir, it does not,

because they just come and say, “ I am not going to live

with him ”.

4227. I said—would that meet with your approval? I

do not think you followed my question.—Certainly, it

might help a little.

4228. (Lord Keith)

:

May I come back to a point that

you raised at the beginning of your evidence? You made
a reference to pressure groups, and I know what you mean
by pressure groups. What I want to know is this, are

you suggesting that divorce reform is the result largely of

agitation by a pressure group or pressure groups?—No,
Sir. What is in my mind is that when proposals for divorce
reform reach the House of Commons there is far too

much stress laid upon them, whereas they do not in fact

have nearly so substantial a measure of support throughout
the country as that might suggest.

4229. In other words, it is always difficult in matters

of reform or change in the law to ascertain what the public

opinion is?—Yes, my Lord, that is so.

4230. Mrs. Cumella, you recognise that a great many
reforms in the past have proceeded from what we might
call pressure groups, which very often represented a very

small minority of public opinion?—Yes, my Lord. What
worries me is that the Criminal Justice Act, 1948, is an
example of the result of pressure of that kind.
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4231. Just as an illustration, the abolition of the slave

trade was .the result of an agitation by what, I think,

might be called a pressure group?—Yes.

4232. And that is the sort of thing that happens re-

peatedly throughout our social history?—Yes, I am bound

to agree. 'But I am trying to stop something .that might

be bad.

4233. I quite realise, Mrs. Cumella, that you have very

definite views on this matter, I am not suggesting any-

thing to the contrary. I suppose we might also say this,

that the great bulk of the population of the country are

happily married?—Yes. indeed.

4234. And, so far as they are concerned, they are not

perhaps greatly interested in the problem of divorce?

—

Yes, they would not see the consequences of divorce to

the children in the way that people like ourselves might

see them.

4235. Is not that so?—Yes, that is true.

4236. And therefore the question of divorce for what

may be a small minority of .the people of this country

is really a matter which largely concerns -that particular

group?—Yes.

4237. And the question really comes to be, is it desirable

in the interests of society that something should be done

for that group of people?—Yes, bearing in mind .that it

would quite possibly affect a very much larger number if it

was done. That is the problem.

4238. You mean, of course, .that the more grounds of

divorce there are, the more opportunities there will be for

peqple to be divorced?—And .the greater the conditioning

of minds of young people. What worries me is the fact

that divorce is so easy—we can all quarrel with our hus-

bands if we want to.

4239. What I am wondering is this. Whether it is the

grounds for divorce that produce any increase in divorces

or weakening of marriage, or whether that is not attribut-

able to other causes altogether than the existence of

grounds?—Yes, I think there is a general moral deteriora-

tion. I am sure you are right, my Lord, on that.

4240. You might look at it this way. By English stand-

ards, divorce in Scotland has for 400 years been what you

might call “ easy divorce ”.—Yes.

4241. It did not, so far as I know, produce any weaken-

ing of the marriage bond or any divorce-mindedness on

the part of young people who got married.—That is a

difficult question, because Scottish people do, I think, look

a.t so many things in a different way from English people.

There is one thing about it, you do make the husbands

pay, they do not dodge in Scotland as they do in England.

4242. I do not want to touch that question. I am not

suggesting for a moment that I am standing up for any-

thing peculiarly Scottish. I am merely trying to test this

proposition from a scientific point of view. The argu-

ment I understand you are submitting is this, that because

you have grounds of divorce more numerous than they

used to be, you thereby are lessening respect for marriage

and introducing divorce-mindedness?—I think that is what

is happening.

4243. All I am pointing out to you is that one of

the scientific methods of testing any problem is to look for

a control group. You know what I mean?—Yes.

4244. From the point of view of the divorce laws, I am
looking at the Scottish people as a control group, and what

I am pointing out to you is that for 400 years Scotland has

had, by English standards, what might be described as easy

divorce. Up to about the last ten or fifteen years, that

has produced no appreciable indication of divorce-

mindedness or Jack of respect for marriage. Does that

not suggest to you that there is probably something wrong

with the argument that merely to introduce additional

grounds .for divorce will result in divorce-mindedness?—

I am only judging from the attitude of young people as I

see it at the moment. In Scotland, your churches are very

full, what I have seen of them, and the Church seems to

be more closely knit into the lives of Scottish people than

here. Maybe it is that. I .think I see the .point you are

making, though I do not really agree.

4245. (Chairman) : Could I add a supplement to that?

Looking back, I think that until comparatively recent

times in Scotland, to be divorced was looked upon as a

very grave stigma. That may be another factor in account-

ing for the fact that for several hundred years there was

no marked increase in divorce because you could get it

for desertion.—I think my Lord .took advantage of me,

because he knows I cannot compare Scottish with English.

(Lord Keith): That is what I am suggesting, that there

are other reasons for divorce-mindedness than the grounds

of divorce.

(Chairman): Thank you very much, Mrs. Cumella,

for your memorandum and for your evidence today.

(The witness withdrew.)

PAPER No. 54

MEMORANDUM SUBMITTED BY A GROUP SET UP BY THE FABIAN SOCIETY

tNOTE : The Secretary of the Society states “ The expert

group was set up by the Society's Executive Committee

and its evidence has been examined by the Committee

;

but l would like to make it clear that, like all Fabian docu-

ments, it commits only the group which prepared it. The
evidence is not ' Evidence of the Fabian Society

' ".)

A. INTRODUCTION

i. Responsibility must not be evaded

We believe the family unit to be the basis of society.

It therefore follows that our main concern should be to

safeguard marriage. In discussion on marriage law re-

form too much emphasis is laid upon divorce and not

enough upon marriage. It should be remembered that

marriage is usually entered into freely and hopefully by

people who at the time have affection for each other.

They make a choice, and they should not be able to

escape lightly responsibility for their action. The trouble

is that too many people embark upon marriage in ignor-

ance of what is required in order to make it a success.

Broken marriage, which is essentially a failure in human

relationships, is often a direct result of such ignorance.

17083

2. Emphasis should be on education for marriage

Reform should, therefore, be directed primarily towards

education for marriage. Young people should have the

opportunity of learning and understanding what marriage

means and the kind of emotional, sexual and econramc

relationship between husband and wife which is likely

to lead to a happy and lasting marriage. Ideally, such

education begins at home, but, since it rarely does, other

agencies must be relied upon.

3. Wife’s contribution must be recognised by law

If marriage is to be a real partnership between two

people ready to give and take, it follows that for this to

be true in every sense of the word, the vital contribution

made to the home and family life by the wife must be

recognised by law. This recognition would give her an

assured status.

4. Reconciliation services should be more readily avail-

able

Even so, it is realised that marriage cannot always be

successful. If, however, a marriage is going wrong, it

does not mean that it cannot be put right. We believe
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that reconciliation can play a much 'greater part in pre-

venting the 'breakdown of marriage, providing that facilities

are made readily available. We should try to remove the

impression which undoubtedly exists that there is some-

thing shameful in seeking advice on marital problems.

It is a faot that when advice is sought from trained and

experienced people the causes of friction and misunder-

standing can often be removed and the marriage reinstated.

5. Divorce should be granted only if marriage breakdown

irrevocable

It is only when all else has failed that consideration

should be 'given to divorce. We believe that in general

terms divorce should only be granted if the courts are

satisfied that the marriage has broken down irrevocably.

In such circumstances, there is no value from the point

of view either of society or of the individuals concerned

in enforcing a perpetuation of the marriage.

6. To reiterate, the main emphasis should be upon pre-

marital education, the raising of the status of the married

woman, and reconciliation. In this way, marriage and

divorce will be soon in the right perspective.

B. PRE-MARITAL EDUCATION

20th May, 1927 ” prepared by the Cultural Section of the

Royal Norwegian Embassy is attached hereto as Appendix

I1 .

13. Generally accepted superiority of husband undesirable

basis for marriage

The generally recognised basis of marriage is that the

husband is superior to the wife. It is bad that marriage

should be based upon the superiority oi one party and

the inferiority of the other. Not only is it detrimental to

the relationship between the two people concerned, but

it is the wrong climate in which to rear children. Further-

more, the attitude that it is only the woman who gains

from marriage must be broken down sinoe it is so palpably

untrue.

14. Real partnership in marriage necessitates legal

recognition of wife’s contribution

Marriage is often glibly talked of as a partnership. If

it is to be a 'partnership, then 'it must be a partnership

in fact, and the economic status of the wife must be

raised. It follows that the vital contribution made to the

home and family life by the wife must be recognised by

law. This recognition would give her an assured status.

She would no longer be just the household drudge, but a

person doing a job as useful as that of her husband.

7. Education for marriage

Although there are welcome signs that the prejudice

that holds that nobody needs to be “educated for

marriage is being overcome, the numbers of those willing

to seek pre-marital help and advice are still small. Educa-

tion for marriage should be considered as normal tor

everyone, not as the odd predilection of a few. In the

same way as there are special facilities for training in

domestic science and baby care, so we should have training

for marriage.

8. Marriage code

We have no intention of forcing information on those

who do not want it, but it would be a symbol of the State s

concern if a small book stressing the important elements

of marriage could be given to those who apply for

marriage, whether at a church or a register office.

9. Should young people produce evidence of pre-marital

education?

It might be considered whether it would be desirable

for young people to produce some definite evidence that

they have received pre-marital education when they apply

for marriage, for we do not believe that only the responsi-

bilities and difficulties should be stressed in such education

but it should be made clear that true marital (happiness is

not something that comes automatically. It is never

marriage itself that fails, it is the partners to the marriage,

and they fail, not so much through ill-will, as through

ignorance.

10. Co-operative effort on wide basis needed

Since the fundamental basis for all reform in the marital

sphere lies in the right education throughout early life,

a co-operative effort is needed, with parents, schools, the

Churches, and reputable secular authorities playing their

part.

C. ECONOMIC RELATIONSHIP OF MARRIED
PEOPLE

11. Economic servitude of the married woman

The vast majority of married women have no property

of their own and therefore no economic status in marriage.

In fact, unless the married woman earns money or has a

private income she is in a position of economic servitude

and is entirely dependent upon the goodwill of her husband

for the well-being of herself and her family.

12. Economic relationhip of husband and wife in

Norway

This situation has a historical basis which has survived

the emancipation of woman. Other countries have given

consideration to the economic relationship of husband and

wife, and, in Norway, for example, there was passed m
1927 the Economic Relationship of Married People Act

;

a paper entitled “ An outline of the legal position of

married women in Norway according, to the Act of the

15. Wife’s ignorance of husband’s income often causes

great unhappiness

It may well be argued that in most marriages the status

of the wife does not require legal definition because

husband and wife have found a satisfactory modus
vivendi. It is, however, necessary for the numerous cases

where the wife has no resources of her own, is ignorant

of her husband’s income and has to keep house as best

she can on an inadequate allowance, not because her

husband cannot give her more but because he will not.

This is the cause of much unhappiness in marriage. It

is not directly reflected in the available statistics concern-

ing the cause of separation or divorce, since meanness

and selfishness are not legal grounds for either. Such

behaviour, however, often results either in the ultimate

breakdown of marriage or in a continued association when

the family life is overlaid with bitterness and recrimination.

16. Effect on children of marital friction and unhappiness

It is often overlooked that such marriages have a bad

effect upon the children. They grow up either with resent-

ment against one or other of their parents, or with the

belief that this is the proper marital relationship. There

is a danger that when the children themselves marry they

will have a similar outlook and so perpetuate this in-

justice.

17. Anomalies

Furthermore, there are certain anomalies which arc un-

fair to the husband and these should be abolished.

18. Legislative proposals

We recommend that the law be amended in the following

respects :

—

Separate assessment of married women

(1) A husband is at present assessable in respect of

the income tax and surtax of his wife if she lives with

•him. This rule is clearly capable of working an in-

justice, particularly where a man of small means marries

a rich woman who is unwilling to put him in funds to

meet the tax demands. Furthermore, a husband who
has paid tax on 'his wife’s income has no right of

'indemnity against her. Also, if she has died leaving her

property elsewhere, he has no right of indemnity against

her estate. A married man should therefore be entitled

to require bis wife to be separately assessed to tax, and

in such cases the wife should be treated (as far as the

obligation to pay is concerned) as if she were unmarried.

Disclosure of property

(2) Each spouse should have the right to know of

what the family property and income consists. Each
spouse should be entitled at any time to obtain upon
payment of a nominal fee from the appropriate

Inspector of Taxes a copy of his or 'her spouse’s last

1 Appendix I is not reproduced.
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three annual income tax returns or P.A.Y.E. certificates.

Either spouse should also have the right to apply to

the court for the production toy the other of an affidavit

as to means.

Property rights

(3)

(i) All capital acquired after marriage should be

the joint property of the spouses provided that gifts by

third parties made specifically to one spouse should be

the property of that spouse. The matrimonial home
including its contents should toe the joint property of

the spouses, subject to the court having discretion upon

dissolution of marriage or separation, to decide on the

occupation of the matrimonial home and on how its

contents should toe divided bearing in mind the special

needs of the partner who is awarded custody of the

children.

(ii) The wife should receive as of right a reasonable

proportion of the joint incomes of the spouses for the

maintenance of the matrimonial home. The wife should

also have the night to apply to the court for a determina-

tion of what the proportion should be and for enforce-

ment of the court’s decision.

(iii) The wife’s savings from housekeeping money

should toe presumed to be the joint property of the

spouses.

Actions between spouses

(4) Husband and wife should be able to sue each

other in tort, tout the court should have discretion to

hear such cases in camera.

National insurance

(5) Further consideration should toe given to the basis

of national insurance. At present a married woman,

unless she herself has been earning since the introduction

of the scheme, cannot contribute towards benefits in her

own right. Since she is dependent on her husband, it

follows that, if the marriage should toe dissolved, she

forfeits all claim to benefit and may well toe too ola

to establish any claim to a contributory old age pension

or at best may qualify for one at a reduced rate.

D. JURISDICTION AND PROCEDURE

19. Present jurisdiction unsatisfactory

The present jurisdiction in matrimonial causes which is

spread over the High Court, the county courts and the

magistrates’ courts is considered to be unsatisfactory. The

High Court procedure is expensive to the Pities and

magistrates are frequently unsuitable to deal with family

disputes.

20. Establishment of Matrimonial Court in every county

court area

We recommend the establishment ol a new court to be

called the Matrimonial Court, with jurisdiction over tdl

kinds ot .matrimonial causes including divorce, separation

maintenance and disputes as to .property between husbtmd

and wife. A Matrimonial Court would be set up in every

locality in which there is today a

:

be ©resided over toy a judge who would be a barrister,

with a higher status than that of a county court judge.

Solicitors as well as barristers would have a right of

SdSnee in

8

these courts. It would be obligatory for the

judge to sit with a panel of lay justices with spiral

qualifications when dealing with eases of separatmn and

maintenance Appeals on questions of law and or lacr

Sd be to thfcotirt of Appeal. The matr.mon.^

jurisdiction of the Probate, Divorce and Admiralty

Division of the High Court would be abolished1 and it

would then be known as the Probate and Admiralty

Division.

21. Alternative proposals

Wp realise that this fundamental reform might not be

cohered feaSe at the present time, n that event we

would recommend the following reforms to the present

jurisdiction and procedure.

17083

(1) County courts

{a) County courts to have exclusive jurisdiction in

undefended divorces, and in defended divorces with the

consent of the parties. It should toe obligatory that

cases be heard by the judge and not by the registrar.

(b) Any party to a defended divorce should be

entitled to demand a trial in the High Court before a

judge of the Probate, Divorce and Admiralty Division.

(c) There should toe a right of appeal from the county

court to the Court of Appeal, and the rule that no
appeal lies from a county court on a question of fact

should not apply to divorce petitions.

(d) Disputes as to custody of children of a marriage

dissolved toy divorce should be decided in chambers by
the judge before whom the divorce petition is heard.

When an order as to custody is made by a county court

judge, either party should have the right of appeal to a

judge of the Probate, Divorce and Admiralty Division

of the High Court and such appeal should toe a re-

hearing of the petition for custody.

(e) The legal aid service should toe extended to apply

to matrimonial causes in the county court.

(2) Magistrates’ courts

(a) The matrimonial jurisdiction of magistrates’ courts

should toe exercised by a separate panel of justices with

proper qualifications, who should sit as a domestic court.

Furthermore, stipendiary magistrates exercising this

jurisdiction should be obliged to sit with a similar panel

of lay justices.

(b) The procedure of the domestic courts should be

as informal as possible. The business of the courts

should -be organised in such a manner as to reduce

waste of time to a minimum and a time-table for the

business of each day should be published.

(c) Any separation or maintenance order made by

the courts should be limited to a period of two years. 3

A right of appeal should lie to the High Court.

{cl) All hearings before a domestic court should be in

camera.

E. ACTIONS FOR ENTICEMENT; SEDUCTION;
BREACH OF PROMISE; RESTITUTION OF
CONJUGAL RIGHTS

22.

Enticement and seduction

Claims for damages in actions for enticement and seduc-

tion should be abolished. We do not believe that the

law should help jealous fathers and husbands in their

pursuit of revenge. Co-respondents will remain liable for

costs, and will now be liable to contribute to the main-

tenance of the children'"
1

.

23.

Breach of promise

We recommend that actions for breach of promise of

marriage should either toe abolished, or, at most, the

plaintiff should be allowed only the re-imbursement of

out-of-pocket expenses incurred in reliance on the promise.

We believe that gold-digging actions for what is known

in America as “heart-balm” are anti-social and indecent.

Moreover, “ it is bad policy for the law to put a monetary

value on the marriage promise and to seem in any way
to force people into the marriage relation when the

churches so strenuously insist that no matter what promises

have passed between the two parties there shall be no

marriage performed unless tooth parties are perfectly willing

at Che time of the ceremony

24.

Restitution of conjugal rights

Suits for restitution of conjugal rights have long been

recognised by the court as merely a means of obtaining

maintenance, and are no longer necessary since the passing

of Section 5 of the Law Reform (Miscellaneous Provisions)

Act, 1949. We therefore recommend that they toe abolished.

1 See paragraph 35.
3 See paragraph 48.

,

4 Morris R. Cohen in (1927) 27 Columbia Law Review 248.

Cp. (1935) 33 Michigan Law Review 979; (1946) 41 Illinois Law
Review 199.
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F. KINDRED AND AFFINITY

25. We have considered the proposals current in certain

quarters to prohibit, on biological .grounds, marriage of

certain near relations, but do not feel able to support

them.

26. We are in favour of permitting marriage with a

divorced wife’s sister or divorced husband’s brother.

While we are aware that there might be some abuse,

we have been impressed by the evidence of the manifest

injustice of the present law in a number of cases and

believe .that there is no doubt that, on balance, the reform

is a desirable one.

G. GROUNDS FOR DIVORCE

27. Genuine failure of marriage relationship should be

grounds for divorce

The present .position regarding divorce and the grounds

on which it may be obtained is unsatisfactory in many
ways. There is only one logical ground for divorce and

that is the genuine and undoubted failure of the marriage

relationship.

28. Isolated act of adultery should not be a ground for

divorce by itself

It follows that, for example, an isolated act of adultery

should not, by itself, be a ground for divorce. To accept

it as such is to encourage the belief that only the sexual

aspect of marriage matters. Many marriages have sur-

vived a single act of infidelity. If .persisted in or if the

act of adultery is only one of a number of circumstances

indicating that the relationship has undoubtedly failed,

then it should be considered on its merits with other

evidence.

29. Injustice of present law

The present basis for divorce being that a matrimonial

offence has been committed by one partner against the

other leads to injustice because the “ guilty ” party may
not be .primarily responsible for the general breakdown of

the marriage
;
to the deliberate commission of offences in

order to supply grounds ; to the well-known difficulties

over condonation®, which, with collusion, may be a bar

to reconciliation ; and to the retention of a legal tie when

there is no reasonable prospect of the partners ever

coming together again as man and wife.

30. Supporting evidence

If the breakdown of the marriage relationship were

taken as the .ground, for whioh adultery, desertion and
cruelty would be supporting evidence, but not the only

admissible evidence, it would be possible for .partners who
were convinced that their relationship had undoubtedly

failed to apply for dissolution of marriage. Continuous
confinement in prison should be taken into consideration

as supporting evidence. Mutual consent would be a factor

to be taken strongly into account, but the dissolution would
not and should not be automatically registered. There
would be an obligation to convince the court that there

were good reasons for supposing that the breakdown was
final and complete. There would be no obligation to

resort to reconciliation .procedure or guidance, but it

should be made available. To insist on its use would, in

most cases, defeat its purpose.

31. Either partner to have right to show failure of marriage

relationship

Where there was no element of mutual consent, it should
still be open to either .partner to bring evidence that the

relationship had failed and to seek a dissolution. We are

in favour of retaining the bar to seeking dissolution within

the first three years of marriage, with the exceptions at

present in force. These proposals, together with the

economic sanctions proposed and the revised procedure
concerning access to children 6

, would, we believe, secure

society against a frivolous attitude towards divorce, while
at the same time enabling those who had made a genuine
error in their choice of partners to rectify it.

H. SEPARATION

32. Judicial separation

The number of cases is very small, as persons requiring

more liberal maintenance than can be obtained in a

magistrates’ court usually resort to a private agreement.

The evils of life-long separation, if against the wishes of

one partner, remain and we support the recommendation

of the 1912 Royal Commission, that where grounds exist

for divorce, the respondent in a suit for judicial separation

should be able to ask the court to grant a divorce instead.

33. Separation by magistrates’ order: non-cohabitation

clause

The addition of a non-cohabitation clause to a main-

tenance order is now usually confined to cases of cruelty,

but we are told that one is sometimes inserted without the

parties being fully aware that it constitutes a bar to future

divorce proceedings based on desertion. Difficulties arising

over the occupation of the matrimonial home have been

dealt with under that heading7
.

34. Grounds for separation

Orders for separation or maintenance may be granted to

wives on any one of nine grounds ;
to husbands only if

the wife is guilty of habitual drunkenness, persistent cruelty

to the children or adultery. We consider that the husband

should have redress on the same grounds as the wife but

substituting “ persistent neglect of the home ” for “ wilful

neglect to .provide reasonable maintenance ”.

35. Duration of orders

Duration of orders for separation or .maintenance should

be limited to two years. Where the order is in favour

of a wife without children, the court should be able to

impose it for a shorter period, say, six months.

I. MAINTENANCE (INCLUDING ALIMONY)

36. Amount

The fixing of definite amounts above which maintenance

cannot be awarded by magistrates’ courts has two disad-

vantages. It brings an element of class distinction into

the law and it makes it difficult to take account of changes

in the value of money. The increase made possible by

legislation in 1949 was long overdue. We therefore suggest

that complete discretion should be given as to the amount,

with the proviso noted above that orders should be limited

in duration to two years.

37. Payment by wife

Where an order is made against the wife, the court

should have discretion to direct her to contribute towards

the maintenance of the children or, in exceptional circum-

stances, of the husband.

38. Enforcement

This is a cruoial point. At present the court may order

weekly payments into court, instead of directly to the wife.

This ensures an indisputable record of payments and lapses.

But the wife still has to summons her husband for arrears,

which can be wiped out by a term of imprisonment. The
court does not trace a man, if the wife has lost track of

him. The only effective way to deal with persistent

defaulters is to attach wages. This has long been the

practice in Scotland. It was recommended for England
and Wales in the Report of the 1934 Committee on Im-
prisonment by Courts of Summary Jurisdiction in Default

of Payment of Fines and other Sums of Money. It has

not 'been implemented 'because no government wishes to

undertake the extra work and because the trade unions

have hitherto been opposed.

39. Attachment of wages

The lengthy recommendations of the 1934 Committee
were omitted in the Money Payments (Justices Procedure)

Act, 1935, in so far as they would have improved the

collection of maintenance and affiliation dues. We consider

that the present position, whereby a man may go to prison

and the wife .resort to national assistance, both being kept

by the community, is grossly unsatisfactory. We support
3 See paragraph 51.
3 See paragraph 45,

7 See paragraph 18 (3).
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the recommendations of the 1934 Committee. Provided
that other reforms are enacted, putting maintenance orders

on a fairer footing than they are now, we believe it should
be possible to overcome most of the opposition of the

trade unions.

40. Aid in tracing spouse

Where the wife has no address for her husband, the

court should toe responsible for obtaining assistance in

tracing him from the police or from government depart-

ments such as the Ministry of National Insurance. The
address should not be disclosed to the wife without the

husband’s consent.

41. Maintenance following divorce

An order for maintenance following a decree of divorce

should be enforceable in a magistrates’ court in the same
way as other maintenance orders, tout any variation in the

order should toe made only toy the higher court charged
with hearing divorce cases. Should special Matrimonial

Courts be established, all such work would devolve on
them.

42. Assessment and review of alimony

While there can toe no dispute that where there are

dependent children the wife must receive adequate main-

tenance for herself and the children, we believe it to be

contrary to public policy that persons who are able to

work should toe free to live idly on maintenance provided

by the other party to a marriage. Where there are no
dependent children, the age, state of health, and wage-
earning capacity of the divorced wife (or in special circum-

stances the divorced husband) should toe taken into account

when maintenance is toeing assessed. The wife should

have no automatic claim. We recommend that mainten-

ance be reviewed at regular intervals and re-adjusted or

discontinued according to circumstances.

43. Income tax

The present position is that, save where the payment by

the husband to the wife is a purely voluntary payment

on his part, not resulting from any court order or written

or oral agreement between the parties, the wife is liable

to tax on the amount received, either by deduction of tax

at the hands of the husband or toy a direct assessment

where it is a “ small maintenance payment ”, as defined

by Section 25 of the Finance Act, 1944, as amended by

Section 3, Married Women (Maintenance) Act, 1949. This

principle follows the normal practice operating throughout

income tax procedure, namely that contractual obligations

confer relief from income tax on the part of the donor.

It is, however, felt by many women to toe an injustice that

their husbands should obtain tax relief which they would

not have secured had the payment been made in the form

of housekeeping money in the home. There also seems

to be a good deal of misunderstanding on this point.

J. WELFARE OF CHILDREN

44. There is general agreement that it is children who
suffer most from broken marriages and that their welfare

should toe paramount.

45. Custody of children

In addition to putting the well-being of children in the

forefront when considering questions of maintenance and

the matrimonial home, we believe that there is strong

ground for revising the present practice of granting a legal

right of access to the children to the parent who does

not obtain custody. Until the child is at least fifteen

years of age, it should not toe subject to divided loyalties

and the playing off toy one parent against the other. Where

older children are concerned it might toe quite possible

and reasonable to let them indicate with which parent they

wish to remain. The court should then take this into

consideration when making a decision, having assured

itself that the choice has been made voluntarily, and that

the children will not be penalised because of the choice

made.

46. Young children

We support the present practice of normally placing a

young child in the care of its mother, whatever her

relationship to her husband, and believe that only in the

most exceptional circumstances should a child under six

years of age be parted from its mother. Where neither

parent is fitted to take charge, a foster-parent is to be
preferred to an institution, tout a bad parent is almost
always better than none.

47. Interests of children should be represented

A probation officer or court welfare officer should en-

quire into and represent the interests of the children in all

cases where children are involved. By thus giving priority

to the welfare of the children, the use of the children as a

bargaining counter in the negotiations between the parents

could be prevented.

48. Co-respondent to contribute towards children’s upkeep

Where a home, in which there are dependent children,

is broken through adultery, we believe there is a case for

requiring the co-respondent to contribute towards the

upkeep of the children. This seems to us more in keeping
with present-day thought than the outmoded idea of

extracting damages for the loss of a wife, which in our
view should toe abolished.

49. No distinction in grounds for dissolution between
childless and other marriages

We consider that the proposals in this section would
have a salutary effect on those who might toe tempted to

endanger a marriage in which there were children. We
do not think that' there should be any specific distinction

between childless and other marriages in the grounds for

dissolution
;
only in the consequences when dissolution

had taken place.

50. Legitimacy

It is in the public interest that children should be born

in wedlock, or appear to toe, so as not to feel social out-

casts. We therefore recommend that marriage between

parents should always confer upon a child born before

marriage the status of legitimacy, whether at the time of

birth either parent was free to marry or not.

K—MATRIMONIAL RECONCILIATION SERVICES

51. Reconciliation efforts should not cease when divorce

contemplated

Since we believe that every effort should be made to

reconcile the two parties to a marriage when marital

difficulties arise, it is imperative that these efforts should

not cease when divorce is contemplated. But the law, as it

now stands is, in one respect, a hindrance to the reconcilia-

tion of married people who might otherwise come together

again. The Final Report of the Denning Committee for

this reason attempted a re-interpretation of the rule as to

collusion and, partially, of the rule as to condonation

(para. 29 (xi) (xii)). But even they stated that, in two

respects, the condonation rule inevitably tends to keep a

separated couple apart, whatever their inclinations (para.

29 (xii)). Moreover, Professor L. C. B. Gower pointed out

to the Anglo-French Legal Conference in 1949 that the

Committee’s re-interpretations had failed to re-assure

cautious solicitors who prefer their divorce clients not to

meet.

52. Extension of reconciliation services required

There are many half-broken marriages where there is

a far greater need for a service of reconciliation than for

facilities to bring the marriages to an end. Social agencies,

specialising in this type of help, have for some time now
proved their worth, but this is not sufficient. We believe

that, after marriage, study of its problems on a general

level should be made more widely available. One way of

doing this would be to extend the functions of ante-natal

and infant welfare clinics so that they became “family

guidance clinics ”. They might organise discussion of the

problems of young married people as well as providing

case-work help for individual difficulties. Professional

workers of the calibre of psychiatric social workers would

be required for the latter work.

53. Marriage guidance counsellors must be highly trained

Although the shortage of highly trained case-workers

makes this a counsel of perfection at the present time, too

much stress cannot be laid on the importance of the best

and fullest professional training for all marriage guidance
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to our original 'proposition that it is for the court to

decide on the evidence that is brought before it whether

the marriage relationship has 'broken down. We do not

wish there to be any formal procedure just to satisfy what

might be at present thought to be the requirements of

society.

4268. Am I right in thinking that you would allow the

petitioner to come to the court even though the parties

were still living together?—You would have to define

what you meant by “ living together.”

4269. Let me define that : living in the same house, but

not sleeping in the same bed.—Since there can be a divorce

at present on the grounds of desertion between two

people who are living in the same house, I do not see

that any difficulty is involved.

4270. (Mr. Beloe): Would Mr. Birk tell me what he

thinks the duty of the State is towards marriage?—First

of all, marriage is an institution of which the State must

take note and for which it must make provision.

Secondly, the State, through various organs of State, must

try to encourage education for marriage. Thirdly,

marriage as an institution in itself should be encouraged

because, as we said, we agree that the family is the essen-

tial unit. Fourthly, the State must take note of the fact

that all marriages are not successful, and must therefore

make provision for the dissolution of marriages which are

unsuccessful. At the same time, the State has a positive

duty to try to see that marriages are kept together if it is

possible to do so, therefore the State must provide services

to that end. We think that we covered this largely in the

memorandum.

4271. Yes. The point is this, is it not, -that the State

has to have an understanding of the ordinary man and

woman? Do you think the ordinary man and woman
understands rules like, for instance, the Ten Command-
ments better than he or she would understand the principle

which you have evolved to govern the dissolution of

marriage?—I am not competent to say whether people

understand the Ten Commandments better than such a

principle. If they do, they very seldom act in accordance

with the things they understand.

4272. The point is, is it not, that rules like the Ten
Commandments are fairly clear :

“ Thou shalt not commit

adultery ”, “ Thou shalt not covet thy neighbour’s wife ”?

It is much easier, is it not, for the ordinary man to obey

those rules, if he wishes to, than to act according to the

principle which you are suggesting?—I am sorry. Sir,

1 am afraid I jqat do not see the point you are getting

at. On the one hand, the Ten Commandments are a part

of religion ; on the other hand, we are dealing with what

we consider to be secular proposals.

4273. I was not quoting -the Ten Commandments from

die religious point of view at all. They were of course

a legal code, were they not, when they were instituted?

I am only quoting them as an example. A simple rule,

“ Thou shalt not do this ”, is much easier for the ordinary

person to understand, is lit not, than the kind of priniciple

you postulate in this memorandum? Are the ordinary

people of this country really able to act dn accordance with

the ideal which has produced your principle?—As a matter

of philosophy I would say that the fact that an ideal may
be difficult to live up to does not mean to say that there

should not be an ideal. We are concerned here with

two separate proposals, as we said, one designed to deal

with marriage as an institution, the other to deal with

divorce, the remedy for marriages which break down.

I think we would say that people understand marriage

and the purpose of marriage partially ;
married people

begin to understand, at any rate, after they have had some
experience of marriage, but we do not believe that young
people know enough about marriage in advance. I cannot

see that the comparison of a simple code with something

which may be much more complicated but which is

designed to deal with specific questions is any real

comparison at all. I am still not clear as to the point

you are trying to make.

—

(Mrs. Birk) : May I add some-
thing? The point of your question seems to me to lead

rather to the reverse of what you were putting. It seems
to me that the expectation that people should both under-

stand and obey the Ten Commandments is much more
an ideal than the principle we are putting forward. We
are accepting more readily the existence of human frailty

,
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and trying to adjust what can be expected of people to

the social conditions of today, and at the same time we are

trying to set some sort of standard which will not be too

difficult to attain and which will also safeguard marriage.

It does not seem to me to be any good saying to people;

“ Thou shalt not commit adultery ”, “ Thou shalt not steal ”,

when you know quite well that a number of peopleware

going to do so, and that very often the rule that guides

them is “ Thou shalt not be found out ”. It seems to me
we are trying to face up to the problems 'in a much more

realistic manner.

4274. I am coming to my point now. The State says

now, does it not :
“ You shall not have a divorce unless

your husband has committed adultery, or 'unless your hus-

band has deserted you for three years ”, and the State is

in that way, is it not, protecting marriage? What I under-

stand you to say is: “You shall have a divorce if you

have broken up your marriage”?

—

(Mr. Birk): Indeed

not, indeed not.

4275. Then will you tell us what you mean?—Another
way of putting your proposition is to say “You will be

divorced if you commit adultery, or if you desert for

three years”: we say “You can only have a divorce it

you can prove that your marriage has broken down".

We are not interested as to whether there has been a

particular act of adultery, we want evidence upon which

a court can decide that the marriage has broken down.

4276. But there are certain things, are there not, that

one must not do if one does not want one’s wife to divorce

one, at the moment?—There are certain things that one

must not do unless one wants to give one’s wife the chance

of divorcing one.

4277. But one really will not know what one may do

or may not do under your proposal?—You are awfully

pessimistic about marriage. I do not think that people

get married with -the idea of jockeying each other into

a position so that one may be able to divorce the other

at the earliest possible moment. We believe we have got

right to the root of the matter in saying that, if a marriage

has broken down, there is no point in >the two parties

living together any further ; such a situation only causes

unnecessary unhappiness. If I judge your questions rightly,

you seem to be suggesting that it is better that the State

should say: “You must not commit adultery, otherwise

your wife may be able to divorce you ”. We consider that

the law and the .praotice of the law have got into a curious

state at the moment, so that when two people have agreed

that they want to get a divorce, because they have to

bring certain evidence before a court, they virtually manu-

facture the evidence. I am convinced that that is bringing

the law into disrepute.

4278. Do you not think that the following possibilities

might arise under your system? I will quote two : the first

is that a wife may want to keep the home together for the

sake of the children, but the husband says :
“ If you do

not come with me to the judge and agree that our marriage

has come to an end, I will give you such a frightful time

at home that you will be glad to come to the judge ”?

—

But he can do that already.

4279. How?—If he gives his wife a sufficiently frightful

time she will be able to ask for a divorce on the grounds

of cruelty.

4280. 'But that at least is not fiction, is it?—'No, that is

factual. (Mrs. Birk): But, if I might interrupt there,

surely today the husband can say to the wife :
“ Look, I

am giving you grounds for divorce. If you do not divorce

me I shall give you a frightful time ”
; he can still black-

mail her.

4281. Do you think that happens?—I would say that

there are probably some cases where that happens, there is

certainly a possibility. Perhaps I may refer to para-

graph 30, where we mention the present grounds of

divorce, such as adultery, desertion and cruelty, which

we say would be supporting evidence. Presumably,

if our proposal came into force, the people who would

be judges would be the people who are judges under the

system existing today, and also the same acts would be

put forward as grounds for divorce but they would be put

forward in rather a different light. There would not be a

jump, as it seemed to me you thought there would be,

from the known entirely into the unknown.
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4282. We should very soon get into the unknown, should
we not?—We might in some ways, but not necessarily.

What might happen would be that matters which are
hidden now would then be brought out into the open as

grounds for divorce, instead of, as now, being hidden
behind one of the well-worn grounds.

4283. {Lady Bragg) : You say in paragraph 45 :
—

“ ... we believe that there is strong ground for

revising the present practice of granting a legal right of

access to the children to the parent who does not obtain

custody.”

What sort of revision have you in mind?—It did seem to

us from the evidence put forward by the other members
of the group and from our personal knowledge that where
custody of a young child is given to one parent, usually

the mother, and the father is allowed access, the child

may be subjected to divided loyalties and rather tossed

from one to the other ; and although it might seem on the

face of it only fair to give both parents access to the

child, nevertheless we feel, however hard it may be on the

parent who has not custody, it is going to be for the

child’s welfare that the child should not be subjected to

these divided loyalties, so that until the child is older

it might be advisable not to give access to the parent who
is not given custody.

4284. Do you think that that practice is not already
carried out?—It is not carried out in some cases. There
are cases where the mother has custody of the child and
the father is allowed access

;
there is not sufficient evidence

to bring to the court to show that the father is a bad
influence on the child, but nevertheless this conflict is going

on around the child, and may be very injurious to it.

4285. {Chairman): Is not the answer that it depends
upon the circumstances of each case whether it is better

to do the one thing or the other?—Exactly, my Lord, it

does.

4286. (Lady Bragg)

:

What is new in your proposal?

—

I think we want to go further than is done today
;
once

again we are putting the emphasis on the interests of the

child ; I have heard it said, for instance, that where the

father is the innocent party in a divorce suit and the

mother is given custody because the child is young and
it is better for the child to be with the mother, it is unfair

for the father not to have access to the child. That is

so, but if it is going to be to the child’s benefit to be left

for some time with the one parent, then we feel that,

however unfair it may seem, the child must be left with
that parent.

4287. I am also interested in what you say, in para-

graph 54, about the probation service. You think that

probation officers are not trained fully enough for matri-

monial work, and that at present a probation officer’s

first and foremost duty is being in charge of people on
probation, and that matrimonial work is very much a
secondary consideration?—Neither of us is a probation
officer but we were advised to some extent on this matter

by a member of our group who is a probation officer.

We did feel that the varying amount of case-work which
had to be handled by probation officers did not enable

them to specialise in matrimonial work, except in the

metropolitan area, and our view is that there should be

more specific and specialised training for matrimonial
work, and that at least some of the probation officers

should to a greater degree specialise in such work.

4288. (Sir Frederick Burrows)

:

In paragraph 21 (2) (a)

you say:

—

“The matrimonial jurisdiction of magistrates’ courts

should be exercised by a separate panel of justices with

proper qualifications, who should sit as a domestic

court.”

Could you tell me what you consider are the proper

qualifications? Does it mean that they should be old,

young or middle-aged, married or single, specially

trained in welfare
;
should they all have the same quali-

fications, or should each one have a different set of

qualifications? Should .they be appointed from any single

class or group?—I think to start with we had in mind

that it would be a great advantage if the people who

served on the domestic or the matrimonial court had pre-
viously had some experience or knowledge of social
welfare work. I think it is also important that—and this

may be done in some courts, I do not know—there should
be a variety of people, both as to age and views. In the
same way as magistrates are now asked if they have any
views on licensing, so I think that magistrates should be
prepared to state if they have any definite prejudice
which is going to colour .their view in deciding these cases
in the matrimonial courL 1 am afraid this is rather a
wide definition, because I think it would be quite wrong
at this stage to limit it. Whereas nowadays we are realis-

ing .that we want people with experience of juvenile delin-
quency in the juvenile courts, so we should take some-
what the same sort of view with regard to the people
dealing with matrimonial cases.

—

(Mr. Birk) : The trouble
is that it needs a detailed consideration to decide what
the qualifications of these magistrates should be. We
merely wanted to put forward at this stage the point
that they should be people with qualifications rather
different from those required of an ordinary justice of
the peace.

4289. You go on to say:—
“ Furthermore, stipendiary magistrates exercising this

jurisdiction should be obliged to sit with a similar panel
of lay justices.”

So I take it that you would not consider a stipendiary
magistrate sitting alone a capable or a proper person to

exercise jurisdiction unless he had with him these properly
trained lay magistrates? The fact that he was learned
in the law would not give him the right to exercise the
proper discretion or judgment?—This is a point of some
importance. It does not follow, we believe, that because
a person has reached high enough in his profession to

be appointed a judge, he necessarily has sufficient know-
ledge of sociology, economics or whatever else might be
necessary, to be able to make decisions on the peculiar

circumstances of matrimonial disputes. If it were simply
a matter, as it is perhaps at the moment, of applying a
strict law, then possibly one would say that the matter
might be left to the professional judge, at whatever level

he may be, but there are so many other factors which
have to be taken into account when one is dealing with

problems of this sort that we believe the professional

judge may need some special guidance to enable him to

come to a proper decision in each case. We believe that

because a person is appointed a stipendiary magistrate

he does not necessarily have all the qualifications required

to deal with matrimonial disputes, and that he may need
assistance from people who have the proper qualifications.

4290. I take it that the professional judge at the sti-

pendiary magistrate level would not be qualified or capable,

but, as a judge of the Divorce Division, then he would be
capable?—No, Sir, but one of the things we have to take

into consideration when submitting evidence to a Royal
Commission is not only what is right but what is possible.

We thought it might be possible to add these laymen to

the stipendiary magistrate’s court, but we could not imagine
in our fondest dreams that anybody would recommend
that, for example, a judge of the High Court should sit

with a number of laymen beside him as assessors. We
trimmed our sails to the wind on that point.

4291. Thank you very much. In paragraph 21 (2) (b)

you say:—
“The business of the courts should be organised in

such a manner as to reduce waste of time to a minimum
and a time-table for the business of each day should

be published.”

Do you not think that that is completely impossible?

Cases in the domestic courts vary in the length of time

taken ;
some cases would be simple and some would be long.

Would it be .possible to publish a time-table? Could you
reduce the time taken by each case to a minimum ; has

not every case to be tried upon its merits?—It is an
awfully difficult problem, but it might for example be

helpful if it were to be known which case was going to

be taken first in the day so that some of the applicants

might be able to attend later in the day instead of every-

body having to be at the court at the beginning. I speak
with some hesitation here, because I do not practise in

the magistrates’ courts, therefore I do not know very much
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PAPER No. 55

MEMORANDUM SUBMITTED BY THE MODERN CHURCHMEN’S UNION

I. The Modem Churchmen’s Union

1. The Modern Churchmen’s Union is a society of

clergy and laymen, founded dn 1898 for the advancement

of hberal religious thought. Among its past Presidents

have been the following:

—

The Very Reverend Hastings Rashdall, Dean of

Carlisle.

Professor Percy Gardner.

The Very Reverend W. R. Inge, Dean of St. Paul’s.

The Very Reverend W. R. Matthews, Dean of

St. Paul’s.

Sir Cyril Norwood, President of St. John’s College,

Oxford.

The present President is Sir Henry Self, K.C.B., K.C.M.G.,

K.B.E., B.Sc., B.D. The Union has always taken a defamte

attitude on the question of marriage and divorce, and is

opposed to the rigorist interpretation of the Christian

standards. It has issued various memoranda on the

subject.

2. The following members of the Union gave evidence

before the Royal Commission on Divorce and Matri-

monial Causes (1909), namely. Canon Hastings Rashdall,

Dr. W. R. Inge, and the Reverend C. W. Emmet.

II. General principles

3 We have not been able to see the evidence which

is being submitted on behalf of the Church of England

but we know that there is a considerable body of opinion

in the Church of England which would not endorse what

is described as the official point of view. We are as

anxious as anyone else to uphold the Christian ideal of

marriage, “the marriage of one man and one woman

for life, to the exclusion of all others
_

on <either side ,

an ideal which is sometimes expressed in the ambiguous

phrase “ the indissolubility of marriage But we believe

that this ideal is best maintained not by the ngonst view

that marriage is incapable of dissolution, but by the r

cogS that in certain oases divorce is necessary and

permissible as being the lesser of two evils.
.

4 We 'know that .this view has the support of a large

number of clergy and, we believe, of the majority of the

laity of the Church of England. (See Appendix I.)

Ill The New Testament evidence

5.

It will, no doubt, be represented to the Commission

that the evidence of the New Testament is wholly in

favour of the rigorist view of the_

marriage. We desire to assert strongly that the facts

do not bear out this conclusion. Though it is beyond

question that a permanent union is an idea held forth

throughout the New Testament as representing the

essential nature of marriage, it cannot be decided from

the text of the New Testament that .the dissolution of a

marriage which has. broken down is in all cases forbidden

to a Christian. The New Testament is not to be treated

as though it were a fully-developed code of law, and the

authority of Christ was claimed for customs which were

contradictory.

IV. The practice of the Church

6. Throughout the history of the Christian Church there

has been continued tension between the ideal and what

was regarded as practical in a particular situation. The

Eastern Church allowed divorce and re-marriage in certain

cases, while in the West the rigour of the absolutist

position was modified by a subtle legal system which in

effect made divorce possible and allowed decrees of nullity

to be issued in great numbers.

7. In the Church of England “ from about the year

1550 to 1602 marriage was not held by the Church, and

was therefore not held by law, to be indissoluble (Sir

John Stoddarf before the Lords’ Select Committee, 1844.)

After 1603, however, divorce a vinculo could only toe

obtained by Act of Parliament. The Divorce Act of 1857

was supported by a large number of churchmen including

Tait, Bishop of London, and other bishops. The ngonst

attitude adopted by the High Church party then and now

ignores the practical modifications made by the mediaeval

Church, and we prefer the position expressed by the

historian, iMandell Creighton, Bishop of London U 8y/ -

1901): “We as Christians abhor divorce; but when a

divorce has been judged necessary are we to refuse any

liberty to the innocent or wronged party? It seems to

me a matter of discretion on equitable grounds m each

case. I could not advise any of my clergy to refuse to

solemnize a marriage of an innocent party who genuinely

desired God’s blessing. I prefer to err on the side of

charity.”

V. The present ecclesiastical position

8. Dual standard. The Christian ideal of marriage is

of significance for the Commission because it applies to

all marriages, and ought to be the guiding principle in

all legal systems. We believe that there is evidence,

including ffie continued establishment of the Church m
this country, that the Christian ideal is accepted by the

State. The aim of our legal system should therefore be

to apply Christian standards as far as is practicable to
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to give an answer to the question? Then do^ you wish

to add anything to the memorandum?—I “ink it is un-

necessary to do more than to repeat that which I think is

clear enough in the memorandum, that we are here Be-

cause we think that we stand for the point of view in

the Church which has not been adequately represented by

the Archbishop, although at the same time we agree with

him that the grounds of divorce should not be extended

I think perhaps our main interest and desire is that we

should keep the law of the nation with regard to marriage

on lines which could be described as Christian, and we

believe that the view which we put forward as to the

nature of marriage is the correct view as to what marriage

actually is, not for .professing Christians only but tor

everyone. .

4305.

I see that the Modern Churchmen s Union is a

society of clergy and laymen, founded in 1898 for the

advancement of liberal religious .thought. You set out the

very well-known names among its past Presidents and you

tell u's that the .present President is Sir Henry Self. You

remind us that members of the Union gave evidence be-

fore the Royal Commission on Divorce and Matrimonial

Causes which was set up in 1909 under the Chairmanship

of Lord Gorell and you set out your general principles.

rou say :
—

“We are as anxious as anyone else to uphold the

Christian ideal of marriage, ‘ the marriage of one man

and one woman for life, to the exclusion of all others

on either side’, an ideal which is sometimes expressed

in the ambiguous phrase ‘ the indissolubility ol

marriage ’. But we believe that this ideal is best main-

tained not by the rigorist view that marriage is incapable

of dissolution but by the recognition that in certain

cases divorce is necessary and permissible .as being the

lesser of two evils.”

Then you go on to describe the practice of the Church,

and for the reasons which I have already stated I do not

desire to ask you any questions on this subject. Then

in Section VI, you say in paragraph 11 :

—

“We do not consider that the grounds of divorce

should be enlarged to include any others than those for

the time being iin force. We think that the provisions of

the ‘ Herbert Act ’ of 1937, now embodied in the Matri-

monial Causes Act, 1950, are sufficiently wide with the

possible exception of a fresh ground for habitual

drunkenness. Further, we do not think for the reasons

hereafter set out that the jurisdiction to hear and deter-

mine causes that alter the status of married persons

should be delegated to any person below the dignity of

a judge of the High Court or such persons of equivalent

rank and status as the Lord Chancellor may appoint.

I have two questions on that. First of all, you refer to

the “
. . .

possible exception of a fresh ground for habitual

drunkenness ”. Is it the view of the Union that it is

desirable or undesirable that such a fresh ground should

be introduced, or have you formed no fixed conclusion

on that subject?—We have no fixed conclusion. We regard

is as open to discussion. My own personal view would

be against admitting that as an additional ground, but I

expect that some of my colleagues would -have the opposite

view.

4306. Would any of your colleagues desire to express

any opinion, or do they prefer to leave it a.t that?—(Mr.

Brooks) : I think. Sir, that the Dean is right not to recom-

mend that it should at the moment be made an additional

ground. I think that it would be difficult to decide what

habitual drunkenness is, in the sense that at the moment
it would be rather difficult to determine to what degree

a man would have to be an habitual drunkard before his

wife could obtain the relief.

4307. Then you refer to the Herbert Act of 1937. Is it

the view of your Union .that that Act on the whole has

proved to be a beneficial or a detrimental step, or have

you formed no views about it?

—

(Dr. Matthews)

:

I think

on the whole we should agree that it was a beneficial

step.

4308. I will turn now to the paragraphs headed “ Bars

to the granting of a decree ”. In paragraph 19 you say :

—

“We do not consider the bar to a divorce within

three years, except in cases of exceptional depravity

or hardship, serves any useful purpose, and may well

be a hardship to the innocent party and a temptation to

commit adultery.”

That is a view which is contrary -to the view expressed

bv a good number of the witnesses before us. They think

that the three years is a useful “ settling down time and

that the bar .prevents young couples who perhaps have

had early trials and squabbles from haying recourse to

the Divorce Court. What do you say to that point of

view?—(Mr. Brooks) : We discussed that point of view,

and we came to this conclusion, that when a marriage has

hpen broken down by reason of the adultery of one of

the .parties, it is very rare that any form of conciliation

c"n be successful. We had in mind the number of war

marriages that were broken up at a very early stage in the

marriage, we consider, by reason of .the fact that when

two young people were married on a leave and the hus-

Ed had to return to the Forces after a very short honey,

moon the wife, if she had lived a chaste life before her

marriage, found it very difficult to watt until her husband

returned for his next leave, before she again enjoyed the

matrimonial life which she had had tor only a few days,

fnd this might have been a cause for sending her astray

“Si some other man. We feel that this positron may also

arise in peace time when a marriage has broken up at

I very early stage; it the wife has to wart for three years

before she can become free again she may very well

commit adultery and have to ask the discretion of the

court, whereas if she had been allowed to get her divorce

immediately the husband had committed the matrimonial

offence she would have married again in the normal way

and not have made herself an adulteress unnecessarily.

4309 Surely that point of view goes on the footing that

once a matrimonial offence has been committed the

marriage is at an end? Does that leave any scope for

the Christian virtue of forgiveness? Supposing there

has been adultery at an early stage in the marriage possi-

bly one of those casual acts which everyone condemns,

but which a wife might forgive, the three years bar on

divorce at least gives a period during which, except in

circumstances of exceptional hardship or depravity, the

two persons have got to remain husband and wife. That

does give an opportunity for reflection, and possibly for

forgiveness, by the injured party. There is a further point.

Adultery is riot the only matrimonial offence. Other

matrimonial offences might have been committed before

the parties have properly settled down to married life, and

the three years’ bar on divorce again gives time for reflec-

tion and forgiveness. In saying that I am not expressing

a personal view but merely putting the other viewpoint

which has been emphasised by other witnesses. What do

you say to that aspect of the matter?—We feel that if

the wife or husband were prepared to forgive the offence,

that forgiveness would be given readily at the time, and

no period of waiting could increase the possibility of

forgiveness. With regard to the grounds other than adul-

tery, desertion, of course, would in any event run for

the ’three years, and so the three years’ waiting period

would not be necessary. Where there has been cruelty,

forgiveness would be far more unlikely, because cruelty

by its .nature would consist not of one single act but of

several acts over a period, and therefore the question of

forgiveness for one act would not arise. There might be

a series of acts continuing, as so often they do, for years

4310. In paragraph 20 you say :
—

“ Although reconciliation of the spouses is the ideal,

the fact that they have arrived at the time for consult-

ing solicitors and contemplating proceedings is an indi-

cation that they are beyond the stage when they can be

reconciled. If the spouses were capable of being recon-

ciled such reconciliation would be achieved before legal

action was contemplated.”

Is it not .perhaps a little pessimistic to say that when
parties consult solicitors they are beyond the stage when

they can be reconciled?—We think that forgiveness from

the Christian standpoint would come, as I said before,

at a very early stage, and we feel that if a party has got

to the state that he or she wants to invoke the assistance of

the law the time for reconciliation and forgiveness has

passed ;
ways of bringing about a reconciliation have

already been explored, otherwise legal advice would not

have been taken. May I add this, that of course the

moment the parties begin to ventilate their grievance,

either to their legal advisers or, and especially, in open

court, then the chances of reconciliation are practically

negligible.
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4311. In paragraph 25 you say :

—

“ Further, we consider that when a guilty wife is

awarded the custody of the children of the marriage
and is living with and being supported by a co-respon-

dent who was the cause of the marriage being broken,
the co-respondent should be ordered to contribute in

part to the support and education of the children.”

At what stage did you contemplate that the order should
be made? The co-respondent, of course, might or might
not be before the court. Is the order to result from
enquiries to be made by the court subsequent to the pro-

ceedings or while they are going on?—I think the Union
had in mind this position, that when a marriage has been
dissolved and the wife marries the co-respondent and
obtains the custody of the children, then the husband is

in the unhappy position of not only having lost his wife

and his home and his children, but, in the majority of

cases, of being asked and having to support his children ;

in so doing he supports in a small measure the co-

respondent and his wife. We feel that if the wife has
married the co-respondent and has the custody of the

children, the co-respondent should be asked to share the

responsibility for their maintenance with the husband
;
the

co-respondent has, in fact, taken these children as if they

were his own into his home and he enjoys what pleasure

there is from the possession of children in a household.

4312. Your suggestion is really limited, as I understand

it, to cases where the guilty wife has married the co-

respondent?—Yes, I think that must be so.

4313. If your suggestion included the case where the

wife is living with the co-respondent and being supported

by him, that would involve certain enquiries being made
to ascertain the facts, whereas if the suggestion is limited

to cases where she has married the co-respondent the

administration of the proposal would certainly be much
easier.—I do not think we limit the proposal to the cases

where she has married the co-respondent. We would
also include the case where she was living with the

co-respondent but not married to him. However, that

situation would be very unlikely to arise as the Divorce

Division very seldom allows children, unless very young,

to live in a household where adultery is taking place.

4314. That is quite true. You speak of the guilty wife.

What would you say to cases where the husband was the

guilty party? Supposing the woman named was wealthy

and, say, a boy was living with the guilty husband and the

woman named, is there any reason why she should not

contribute in order, for instance, to send the boy to a

better school and so give him a better education?—None
at all. I think it applies equally in that case.

4315. Then you come to the question of divorce by
consent, and you set out very fully and clearly your
reasons for thinking that that should not be allowed. You
say:—

“ We are opposed to the dissolution of any marriage

save for a matrimonial offence, nullity or insanity. We
do not think that a marriage should be dissolved merely

by the consent of the spouses to a dissolution, but only

after a matrimonial offence has been committed. .

A marriage, whether it be entered into in a church or in

a registrar’s office, is binding upon both parties."

You also point out that :
—

“ It is not the husband and wife alone who are con-

cerned in the marriage. Divorce by consent is undesir-

able not only from the point of view of family life but

also from that of the State.”

Then you refer to children of the marriage and you end
up by saying:—

“ A marriage that can be fulfilled or broken at the

volition of the contracting spouses would be contrary to

public policy.”

Is that statement based upon the reasons which have
already been set out, or is there something further which
comes under the heading of “public policy”?

—

(Dr.

Matthews)

:

It is based upon the reasons which have been
set out, I think.

4316. (Lady Bragg): May I ask who has drawn up
the memorandum?—(Rev. H. Bailey): The Modem
Churchmen’s Union appointed a Committee to deal with
this matter. The Committee, some of whom are sitting at
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this table, is the body which has actually drawn up the

memorandum and the supporting evidence, all of which
is contained in a pamphlet which we have published under
the title Marriage and Divorce in the Church of England.

The names of the members of the Committee are detailed

in this pamphlet, which contains in addition four or five

very important short articles which substantiate our case.

4317. May we assume that all the members of the Union
have seen the pamphlet?—No, it has not been circulated in

full to all our members, there has not been time for that,

but I think the general view is that it does very broadly
represent the view of members of the Modern Church-
men’s Union, and indeed the view of other churchgoers
who are not members of the Union.

4318. I noticed that you said that it had the support of

a large number, indeed the majority, of the laity of the

Church of England.—We have not been able to take any
sort of Gallup Poll of opinion, but all of us have found
in working together on the Committee that clergy, laymen
and laywomen whom we have met have in a very broad
way expressed a general approval of the views which we
present to you.

4319. (Chairman): I observe that the memorandum
before us is included in this booklet.—That is so, Sir, the
reason being that you will remember that the Commission
very rightly desired that the original memorandum should
be as short and concise as possible. We complied with
that request but when we published the pamphlet it was
only right that we should publish the supporting evidence
for the views expressed in the memorandum. (Chairman)

:

It is very helpful to have it.

4320. (Lady Bragg) : You say that the terms of the
Herbert Act are sufficiently wide with the possible excep-
tion of a fresh ground for habitual drunkenness. In
answer to my Lord Chairman it seemed to me that you
assumed it would be the drunkenness of a husband. I

would like to know if you considered the case of a wife
who is an habitual drunkard, and who has broken up the
home?

—

(Dr. Matthews)

:

Yes, we did consider that. I

think we would like to take the same point of view with
regard to her as with regard to the drunkard husband.

4321. (Mr. Beloe): Mr. Dean, the last sentence of para-
graph 8, which is headed “ Dual standard ”, reads :

—
“We are utterly opposed to the setting up of two

standards of marriage, one recognised by the State and
the other by the Church.”

There is a point of view, is there not, that it would be
for the good of true religion if the Church did insist

upon a higher standard in relation to marriage than non-
Christians will accept, and it is also suggested by some
that the Christian standard is not the standard which is

now acceptable to the majority of people in this coun-
try? Would you feel, supposing it were true that the

majority of people in this country did not accept the

Christian standards of marriage, that it would be right

for the State to impose those standards upon them?

—

I think our view is that although, of course, there are
very large numbers of people, perhaps the majority, who
make no outward profession of the Christian faith, the
main feeling in the country is that people do not want
to depart from what they understand to be Christian
standards. I think that if, say, this Commission were to

state quite plainly that it intended to recommend that the

law should be changed so that it no longer conformed
in any sense to Christian standards, there would be a
considerable amount of outcry in the country. Therefore
we feel that the law should at any rate represent what one
might call a minimum Christian position with regard to

marriage. It is, of course, true that the Church must
require from its members a stricter conduct than from
those who do not profess to be its active and practising

members. I do not' think we want to suggest that the law
should attempt to impose upon everyone the kind of dis-

cipline which the Church ought to attempt to impose upon
its members, but we are strongly opposed to the idea that

there is one standard which should be upheld in the Church,
and a totally different standard which should be upheld
by the non-churchman.

4322. And would you feel that if the grounds for divorce
were extended, the State would be going dangerously far
away from the Christian ideal?—I should feel so, yes.
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4323. Ia paragraph 29 you say that you also object to

divorce by consent in relation to a childless marriage, an

you then go on to say, in paragraph 30

:

“A marriage that can be fulfilled or broken at the

volition of the contracting spouses would be contrary

to public policy.”

Do vou regard it as equally contrary to public policy

that people without children should be able

their marriages by consent as people with children? Of

course, there is an obvious difference in the case of people

who have no children, because the argument based on

parental obligations does not apply. There is. however,

the other aspeot, that marriage should be a stable in

stitution ;
to allow the fact that everything does not go

as well with the marriage as the parties have hoped to be

sufficient ground for breaking the marriage up, would, l

think, be a weakening of the stability of marriage as an

institution.

4324. But not so great a weakening as if divorce by

consent were extended to parents?—No, I agree with that

As I said, the factor of the need for parental care for the

children would not be present in that case.

4325. (Mr. Young) As clergymen you must come into

contact with people a great deal. Could you tell mei this

.

are you conscious in these contacts of there being a sub-

stantial body of opinion in the country m favour of the

introduction of divorce by consent or after a period of

seoaration?—(Rev. H. Bailey): I should say not. Speak-

ing as an incumbent, it is a point of view which I cannot

ever remember being put to me by any lay people at

all I think the Dean is right in saying that the mam body

of the people in this country are broadly Christian in

their approach to divorce; the idea of h
^
vlI]S dlvor^ by

consent really is not in the minds of most of them. What

I think most people are concerned about is the much

more serious problem, as to what to do when there has

been a breakdown in the marriage.

4326. May I ask the other witnesses if they are aware

of there being a substantial body of opinion which would

desire divorce after a period of separation, say, of five or

seven years, where there was no prospect of the spouses

coming together again?—(Yery Rev. J. H. Cruse) . D
you mean by that that after a period o\ either

party could procure a divorce, against the wishes of the

other?

4327. Yes, I wish to know if from your contacts with

people you do or do not think that there is a rahstantul

body of opinion in the country in favour of such an

alteration?—I should not say that it was a large body of

opinion. I should say that there are a certain number

of very hard cases where the wife has grounds for divorce

but retains the marriage bond o'-' 1 ,°* vindictiveness.

0

the other hand, I do not think that there is a widespread

opinion that it would be just that a person s marriage

should be dissolved against his or her wishes when, i

m

fact, he or she has not committed a matrimonial offence

I think it would be felt that that was unjust. If I might

add this with regard to your earlier question about divorce

by consent, I think a lot of people, when they are talking

simply about divorce and not about marriage, do in a rather

ill-defined way favour divorce by consent. I think they

talk about it as rather a civilised way of dealing with the

situation, with no bad feelings on either side and so on,

but I think their attitude is quite different when they are

talking about marriage Tf one lntroducesdivorce by

consent one alters quite fundamentally the status of

marriage. In all my experience of dealing with people

who are going to be married and people who talk about

marriage, even when their home has been unhappy,

have found that those people desire greatly that the status

of marriage should not be weakened even when they

themselves have made a complete failure of it. in tne

case of re-marriage, they want to establish by this re-

marriage that it is permanent marriage they want ,
divorce

by consent would take away the principle of permanency

in the marriage bond.

4328. (Mr. Maddocks)

:

In paragraph 24 under the

heading of "Maintenance” you say that the earning

capacity of the wife should be taken into consideration.

Have you any reason to suppose that that is not done at

the moment?

—

(Mr. Brooks)

:

There is no universal rule

that the earning capacity of a wife should be taken into

account, although, to the best of my recollection it was

always taken into account during the war when every-

body had to do something m a national emergency. But

now the tact tot a woman is young .s brought out on

an application for maintenance before the registrar
,
but

it is not a universal rule by any means that a wife should

be considered to have ah earning capacity in feet, when

the parties before the court are wealthy it is thought

sometimes that as the wife of a wealthy man she should

not be expected to have an earning capacity. I have had

that remark made to me by a registrar.

4329. (Mr. Mace)

:

I would like to know whether you

desire to express any views on the law prohibiting marriage

with certain relations by affinity. Have you any views as

to whether a wife should be entitled to marry her divorced

husband’s brother? /Please understand that 1 am not

asking you to express an opinion straight away. 1

wondered whether yon desired to express “ ,I
1S

I

?0
sion any views on that.—(Dr. Matthews). This Com-

mittee has not considered that subject, and I could not

give any views as representing its opinion.

4330. May I turn to paragraph 25 where you suggest

that "... the co-respondent should be ordered to con-

tribute’ in part to the support and education of the

children ”. I foresee that if that proposal be recommended

it might be extended to ordering the co-respondent to

make contribution to the wife, and so relieve the husband

of contributing maintenance for his ex-wife. Have you

considered that?—(Mr. Brooks): The answer to that, I

think, depends entirely upon whether the co-respondent

marries the wife or not after the decree. If he marries

the wife, then, of course, the husband would be absolved

from maintaining his wife if the co-respondent was able

to do so; a husband usually is only asked to maintain a

guilty wife if in the opinion of the court she is deserving

of what is known as a compassionate allowance, for

instance if the marriage has been going on for so many

years that it would not be right to leave her without any

means of support notwithstanding that she is at fault.

4331. Do you think it would be a deterrent to adultery

if a co-respondent knew that he might be ordered to keep

and maintain the wife and the children whether or not

he married her?—We think it might well be a deterrent.

4332. Therefore your recommendation might have that

extra strength?—Yes.

4333. (Mr. Lawrence)

:

Following the questions which

Mr. iMace has just put may I ask this? Is the suggestion

that the co-respondent should make this contribution to

the maintenance of the children made irrespective of the

state of his knowledge with regard to the status of the

woman with whom he committed adultery? Take the

case where a man has committed adultery with the woman
without knowing that she was a married woman or know-

ing that she was the mother of any children, and he

finds himself cited as a co-respondent in a subsequent

divorce petition. Would you base his liability to contri-

bute upon the fact that he subsequently continued to live

with her or married her, or upon his association with

her in the circumstances giving rise to the petition?—We
feel that if a man has had sexual intercourse with a

woman he takes the risk of any penalties that may fall

upon him afterwards, and the onus is upon him to find out

first whether he is seducing another man’s wife or whether

he is not.

4334. Do I take it, Mr. Brooks, that the answer to my
question would be that in the view of the Union the

liability should stay irrespective of the state of the co-

respondent’s knowledge?—Yes, that is so.

4335. (Lord Keith): If Parliament thought it fit.

whether on the recommendations of this Commission or

otherwise, to make some extension in the grounds of

divorce, would it not be unwise to commit yourself or

the Modern Churchmen’s Union in advance as to whether

the parties divorced under such extended grounds might

be re-married in church or not?

—

(Dr. Matthews): Tt

would be unwise, and it is very difficult to answer a

hypothetical question anyhow. As I think I said before,

one would have to know what the extended grounds of

divorce were, but looking at the situation as it is, our

view Is that none of those grounds that has been suggested

appears to us to be legitimate, and we should, so far as
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we could, tell the parties that divorces granted in such
cases were not those that we should regard as properly
given.

4336. But I gather that you would not definitely com-
mit yourself or the Union ‘until you saw what, if any-
thing, was done?—No, I do not like to commit myself
to any view on a hypothetical case, but our definite con-
clusion is that we are satisfied with the law as it stands

with regard to the grounds of divorce.

4337. (Mr. Flecker): Mr. Dean, you would agree, I

think, that the present law as it stands is based on the

conception of a matrimonial offence, and that I suppose
derives from what I believe is called the Matthean Ex-
ception by theologians. Some of the witnesses have
challenged that conception, and have based their

suggestions not on the principle of extending the grounds

for divorce but on that of changing them. I wonder
whether you could help us on that at all. Do you feel

that it is in accordance with modern Christian thought

to retain this dootrine of the matrimonial offence as the

one basis for divorce?—That seems to be a question

which is partly legal. I suppose that when one is draw-

ing up laws one has to deal in offences, they are some-
thing which can be defined, and if they are defined then

one has a clear conception of what constitutes a breach

of the law. I do not quite see how a legal system could

proceed on any other basis than by defining rights and
offences. Could you envisage a kind of system which

did not proceed in that way?

4338. It has been suggested to us that it should be
possible for a court to decide that a marriage had com-
pletely broken down, and in those circumstances to grant

a divorce.—I wonder what kind of evidence there would
be as to the marriage having broken down?

4339. One factor would be a very long period of

separation. Such a factor would be contrasted with the

single act of adultery which under the existing system

would be a sufficient ground for dissolution of the

marriage. You would take the line that the suggestion

would not work and therefore that it is not worth con-
sideration?—I should think that there would be very great

difficulties, and I can imagine that such a system might
lend itself to considerable abuse. One .party to the

marriage who wanted to get free of the marriage might
make it extremely unpleasant for the other party who
did not want to get free of the marriage.

4340. Supposing there is no matrimonial offence and
the parties have simply separated for seven years and one

wants a divorce, do you think it should be granted?—

I

think I must revert to the first principles, anything which
suggests or tends to suggest that marriage is not a perma-
nent alliance of one man with one woman is, I think, bad,

and in so far as that suggestion would have that tendency,

I should be against it.

0Chairman): Thank you very much for your memo-
randum, for this helpful booklet and for all the help you
have given us in your evidence this morning.

(The witnesses withdrew.)

PAPER No. 56

MEMORANDUM SUBMITTED BY MR. GEOFFREY H. CRISPIN

1. Introductory

The writer of this memorandum is a barrister-at-law

practising in London : his practice is fairly evenly divided

between the King’s Bench and Probate, Divorce and

Admiralty Divisions of the High Court, and he

appears in not less than four hundred undefended

causes a year, and about fifty defended causes. He is

willing to give oral evidence if so required.

2. Presentation of petitions

It is submitted that the present bar to the presentation

of a petition for divorce within three years of the marriage

(save by leave of the judge in cases of exceptional hard-

ship or exceptional depravity) should be reduced to one

year, and that the rule as to the leave of the judge being

required should be abolished. The new rule should apply

to all petitions for divorce, judicial separation, restitution

of conjugal rights (if retained) and for nullity on the

ground of wilful refusal and incapacity. The purpose, or

one of the purposes of the present rule (which does not

at present apply to nullity), is to enable the question of

reconciliation to be fully considered. In the writer s ex-

perience the sooner a marriage breaks down the less

chance there is of reconciliation : it is in the long-standing

marriage, with children, that reconciliation is more pos-

sible. Further, different judges inevitably have different

standards as to what constitutes exceptional hardship or

exceptional depravity, and there is no real uniformity: it

is disturbing that the result of an application should depend

upon the particular judge. It is appreciated that some lacK

of uniformity is inevitable, as, for instance, some judges

are more easily convinced of cruelty or adultery than are

others. Finally, a determined spouse is not deterred by

the refusal of leave, and can present a petition for judicial

separation: if the suggested amendment is adopted, then

this artificial procedure will not be available.

3. Judicial separation

It is submitted that this should be retained, although

the conclusion is reached with some hesitation. There are

persons who have a conscientious objection to divorce,

although they are very few and the writer has found a

very slender religious or conscientious basis for the objec-

tion. Generally speaking, judicial separation is sought

because the spouse seeking it (usually the wife) is not

willing to release the husband to another woman. On the
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other hand, there are cases where dissolution would pre-

judice the expectations of children under a settlement, in

that children of another marriage would be entitled to

share, or even to have the whole of a settled fund

appointed to them. But it is submitted that the Com-
mission should consider whether, after five years, a re-

spondent in a suit for judicial separation should at the

discretion of the court, and subject to proper safeguards

as to settlements and otherwise, be granted a divorce.

This could not affect the conscience of the original

petitioner, and would be in the interest of the community
generally.

4. Nullity

It is submitted that the Commission should consider

whether it should not be possible to petition for nullity on

the ground that the marriage was induced by the serious

fraud of the other spouse. It is appreciated that the prob-

lem is a difficult one, but there do occur cases in which

there has been the grossest fraud and in which there is

no remedy.

5. Restitution of conjugal rights

It is submitted that having regard to the extension of

the powers of the High Court to make financial provision

in cases of wilful neglect to maintain (under Section 23 of

the 1950 Act), this remedy serves no useful purpose : it is

used almost entirely as a weapon by wives to obtain main-

tenance from husbands they would not have back. The

writer has never known a decree to be obeyed : there is

no sanction to enforce it. On the one occasion the writer

did have, when the.husband returned to the wife, she was

so alarmed that she at once applied by summons to the

judge to remove from the file the certificate of compliance

with the order that had been filed. In that case, the cer-

tificate had to be invented by the writer, as even the Senior

Registrar had never come across one. It is sometimes said

that the decree is useful as establishing desertion if it is

not obeyed : but it is really quite supererogatory, and the

same result can be achieved by the deserted spouse writing

a suitable letter to the other offering to resume cohabita-

tion.

6. Jurisdiction and domicil

(a) By a recent amendment in the law, a wife who has

been continuously resident in England for three years can

bring proceedings irrespective of domicil. The same

A 4
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15. Decree absolute

(a) The present period of six weeks after decree nisi is

too short : the time for appeal is also six weeks, and a

respondent who is out of time for his appeal for a few

days through no fault of his own, is now P°w^less-

it is submitted that the time for decree absolute should

be three months.

Ib) At the present time it is only possible in the rarest

of cases to obtain the rescission of a decree absolute.

(Two examples—and they may be the only ones are

where the respondent was not m fact served at all, and

where the respondent has died before the decree absolute.)

It is submitted that the court should have a much wider

discretion to rescind decrees absolute, with proper regard

to the position of third parties, such as after-taken spouses.

Too often petitioners flout the law, and <for instance) not

having disclosed their own adultery, are safe as soon as

the decree is made absolute.

16. Collusion

Not very long ago Lord Mancroft averred and Lord

Merriman denied in the House of Lords the prevalence

of collusion. Of course, it all depends upon what is

meant by “collusion ”, but in the popular as distinct from

the narrower legal sense, there is a very great deal of

collusion in divorce matters. There may be no actual

bargain for money or for moneys worth, but there is often

an understanding, for instance, in relation to children. If

is thoroughly undesirable, and the court ought to enquire

more fully into the matter at the hearing, not merely

contenting itself with an oath as to the absence of collu-

sion which the .petitioner does not in the least understand.

Much greater use should be made of the power to call in

the help of the King’s Proctor.

during ,the married life together should be entitled to

maintenance only in special circumstances and not as of

right, except perhaps where the adultery was condoned

or conduced to by the husband.

(f) in cases of judicial separation or restitution of con-

jugal rights (if the latter is retained) the proportion of

two-fifths should be one-fifth, as at present for alimony

pending suit (.which proportion should be retained). The

result would be that judicial separation would almost

disappear.

(e) The enforcement of orders for maintenance is often

difficult for the wife: it is submitted that the court should

have power to order that employers should deduct main-

tenance from ithe man’s wages and send it direct .to the

wife, in appropriate eases, such power to be exercised

with proper safeguards and only after serious wilfnl

default.

(h) It might also be considered whether a maintenance

order, nominal as well as otherwise, should be registrable

as a charge against any real property owned by the hus-

band: indeed, fully to protect the wife, it might be that

a petition containing a prayer for maintenance should be

similarly registrable: too often there are cases of hus-

bands transferring their property to someone else in order

to defeat the wife.

17. Maintenance

(a) Under this head is included alimony pending suit

as well. It is submitted that there should be no order

for alimony pending suit in undefended causes, except

for special reason being shown .to the registrar: suits

come on for hearing so quickly that .there is often no com-

pelling reason for an order: “special reason might

include the age and health of the wife and the existence

of young dependent children.

(b) As to permanent maintenance, in which it is intended

to include maintenance, permanent alimony, and periodical

payments (more or less the same things under different

names) the present rule or practice is too rigid. In general

a successful wife petitioner gets one-third of the joint

incomes : in some cases this is too much and in others

too little. There is no justification for giving a young

and able-bodied wife whose marriage has been dissolved

after a very short married life .this proportion, where there

are no children. In such cases a nominal order is otten

sufficient to protect .the wife: it is submitted that it is a

social evil to have young wives living on their former

husbands in this way, while those husbands are struggling

to maintain another family.

(c) It is appreciated that there is no hard and fast rule

as .to one-third, but that is ithe practice that is applied,

and it is almost a rule now. It should be made much more

flexible and it is submitted that .two-fifths should be the

upper limit, with a maximum aggregate of one-halt ot

the husband’s income being required from him in cases

where there are children.

(d) Further, it is submitted that in appropriate cases the

registrar should have power to order, instead of main-

tenance, a lump sum payment to be made by the- husband,

payable if necessary by instalments over .a period of say

five years, to extinguish his liability altogether so far as

the wife is concerned, although this .would not usually be

appropriate in cases where there are children. But the

husband could be given power to apply later on for a

lump sum composition.

18. Property

(a) Quite apart from the position as to maintenance,

there is a need for a review of the .position as between

husband and wife in regard to the ownership of property,

especially the matrimonial home and the furniture, as

well as the tenancy of the home if it as rented. It is

submitted that in the absence of written evidence to the

contrary, in the .form of a document actually signed by

the other spouse, the home and contents should be

deemed to be jointly owned .in equal shares, irrespective

of who actually paid for it. An attempt would have to

be made to apply some safeguards, to prevent obvious

abuses, but even if this could not be done, the advantages

of the proposal would be enormous.

(b) As to tenancies, most of which arc controlled by

the Rent Acts, the present position is highly unsatisfactory

:

if the husband is the tenant and leaves the wife, then the

landlord can obtain an order for possession. Possibly

the simplest solution would be to treat all tenancies of

houses occupied 'by married couples as joint tenancies.

Another -way would be to give the county court judge

power to substitute one for the other in cases in which the

marriage (or perhaps the married life) had broken down.

19.

Married Women’s Property Acts

At present proceedings can be brought in any Division

of the High Court as well as the county court : it is sub-

mitted that greater uniformity would be secured by limiting

the jurisdiction to one Division, preferably the Divorce

Division retaining the county court jurisdiction. Further,

at present a wife can issue a writ against her husband in

respect of her separate estate, but not a husband against

a wife : there is no justification for the retention of the

rule and the same procedure should apply in each case.

20.

Children

Children are generally the worst sufferers in divorce

matters and are the least protected. The subject is an

extremely wide one, and the writer does no more at present

than to suggest that in all cases where there is any issue

as to custody, care and control, or access, the Official

Solicitor should automatically be appointed to represent

the children. A step has been taken in this direction by

the judges in referring cases to the welfare officer, but

something much more is needed. The writer is not sure

that this is not the most important matter covered by the

present memorandum.

(e) Insufficient regard is paid at present in assessing

maintenance to any matrimonial offences or quasi-matri-

monial offences on the part of the wife and not infrequently

one finds a wife whose adultery with more than one man
preceded that of the husband obtaining a substantial order.

As the law stands at present the husband is in the difficulty

that he is stopped from relying upon matters he might

have raised in the suit itself, so that if he lets it go

undefended he is iat the mercy of the wife. It is sub-

mitted that a wife who has herself committed adultery

21.

Magistrates’ courts

() Jurisdiction .—The position as between husbands and
wives should be made the same, so that, for instance, a

husband as well as a wife can obtain an order on the

ground of cruelty or a declaration as to desertion.

() " Cruelty

"

should be substituted for “ persistent

cruelty ”.

(c) Children .—In cases in which the custody of children

is in issue, the probation officer should automatically be
appointed guardian ad litem to represent them.
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(d) Appeals.-—'These should he to a single judge and

not to a Divisional Court: there is a precedent for this

in that appeals in respect of justices’ orders under the

Guardianship of Infants Acts go to a single judge of the

Chancery Division : the procedure should be assimilated

to that in the Chancery Division at present, where addi-

tional evidence may be given.

(e) General.—At present when a wife applies for an

order before justices she is sometimes met with the reply

on behalf of the husband that a petition is about to he

presented, and the application is adjourned sine die. It is

submitted that there should be a stay only if the petition

has been filed before the issue (not the hearing) of the

summons.

22. General

The writer is conscious of the fact that he has only

touched upon the various matters to which he has referred,

and that there are many others as to which he has said

nothing at all. But he hopes that what he has said may
be of assistance, and if required, he will gladly amplify

any of them.
(Dated 2nd January, 1952.)

4341. (Chairman): Mr. Crispin, you are a Barrister-at-

Law practising in London. Do you wish to add anything

orally to your memorandum?

—

(Mr. Crispin): There are

three things, my Lord, which I would like to add. The

first is this—divorce on the grounds of incurable insanity

came into force in the Matrimonial Causes Act, 1937, but

I had not appreciated myself, until a few days ago, that

the certification of that insanity had to be in England

and not elsewhere. That provision is now to be found

in the last words of Section 1 of the Matrimonial Causes

Act, 1950. The point I have in mind is this : I had a

case the other day, the first of its kind which I have come

across, where the husband, domiciled in England, was in

Canada some twenty or so years ago, where his wife was

certified. She has been in a mental home in Canada ever

since, and he can get no relief. I have wondered whether

the Commission would consider whether it is not desir-

able, subject to proper safeguards, to extend the rule with

regard to incurable insanity.

4342. Would you refer us to the words in the Act

which you have under consideration?—Yes, my Lord.

They are in sub-section (2) of Section 1:—

“(2) For the purposes of this section a person of

unsound mind shall be deemed to be under care and

treatment

—

(a) while he is detained in pursuance of any order

or inquisition under the Lunacy and Mental Treat-

ment Acts, 1890 to 1930, or of any order or warrant

under the Army Act, the Air Force Act, the Naval

Discipline Act, the Naval Enlistment Act, 1884, or

the Yarmouth Naval Hospital Act, 1931, or is being

detained as a Broadmoor patient or in pursuance or

an order made under the Criminal Lunatics Act,

1884;”

4343. I follow, these are all English statutes—And the

very last words of the sub-section are: ‘ and not

otherwise ”.

Secondly, I would like to pot right a technical matter.

I said in my memorandum that it was necessary for a

woman named in a suit to obtain leave to intervene. That

is the old rule, she does not now need to obtain leave,

she can intervene as of right now.

Thirdly, I have said what I have in my memorandum

with regard to trial of undefended causes by commis-

sioners, county court judges in particular, out of a sense

of compelling duty in the matter, and not from any

criticism of those county court judges. But I do feel

that there is a duty which one has to P/rform and that

can only be performed by a member of the Junior Bar

who deals with those cases. Leading co“n
f'

with undefended causes ;
judges do not know what is

happening because they are not there ;
the Court of

Appeal does not know because there is very rarely an

appeal in undefended causes.

4344. So you as a junior member of the Bar thought

it right to put your experience before the Commission,

as the discharge of a public duty?—That is so, my Lord.

4345 Would you now turn to paragraph 2 of your

memorandum, which is headed, “'Presentation of peti-

tions”. You submit:— „ . .. » „
“ that the present bar to the presentation of a

petition for divorce within three years of the marriage

(save by leave of the judge in cases of exceptional

hardship or exceptional depravity) should be reduced

to one year, and that the rule as to the leave of the

judge being required should be abolished.

EXAMINATION OF WITNESS

(Mr. GEOFFREY H. CRISPIN; called and examined.)

In other words, there should be an absolute bar for one

year and no longer?—Yes, my Lord.

4346. The contrary view has been put to us very

strongly. It is suggested that if there is a three-year period,

or even longer, that gives more time for a young couple

to settle down, and possibly such offences as adultery,

committed on one occasion, would be more likely to be

forgiven if there is a longer period for reflection. What

would you say to that?—I disagree, my Lord. My experi-

ence is to the contrary, I regret to say. I go on to say

later in paragraph 2 that in my experience the sooner

a marriage breaks down the less chance there is of recon-

ciliation. I think that once it has broken down, if it is

at the end of six months or a year, there is very little

chance of reconciliation. That is my unfortunate

experience.

4347. But you think that a marriage always breaks

down because of one act of adultery?—No, not always,

certainly not.

4348. Then, at the end of that paragraph, you say:—
“ Finally, a determined spouse is not deterred by the

refusal of leave, and can present a petition for judicial

separation: if the suggested amendment is adopted,

then this artificial procedure will not be available.”

I wondered why you called the petition for judicial separa-

tion an artificial procedure, because at least it has the

advantage that it leaves room for reconciliation, whereas

divorce is final.—I may be unfortunate in my experience,

but I have never known of a case of reconciliation after

a decree of judicial separation.

4349. That is why you have described it as an artificial

procedure?—Yes, my Lord.

4350. I see. Then in your third paragraph, dealing

with judicial separation, you say:—
“But it is submitted that the Commission should

consider whether, after five years, a respondent in a

suit for judicial separation should at the discretion ox

the court, and subject to proper safeguards as to settle-

ments and otherwise, be granted a divorce. This could

not afEect the conscience of the original petitioner, and

would be in the interest of the community generally.

I want to ask you some questions about each of these

statements. In the first place, why could it not affect the

conscience of the original petitioner? Can one not con-

ceive of cases where a grievously wronged woman, who

thought divorce was wrong, might take proceedings tor

judicial separation and get a judicial separation, and yet

her conscience might be very much affected if her husband,

the guilty party, obtained a divorce decree against her/—

What I had in mind, my Lord, was that one is told in so

many judicial separation cases that the reason judicial

separation is sought—one does not dispute it is that the

conscience of the petitioner will not permit him or her

(generally her) to ask for a divorce. But if the other

spouse obtains a divorce, then my submission is that that

would not affect the conscience of the innocent spouse,

who is asking for judicial separation, and in conscience

could not ask for divorce.

4351. You may be right, but on the other hand I rather

suspect that there are some people whose conscientious

scruples would not extend to being divorced at all, putting

an end to the marriage.—But that is a passive position it

they are divorced, whereas if they seek a divorce they

have to do something active.
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4352. You may be right in saying that it could not affect

the conscience, at any rate I see what you had in mind.

Then you go on to say that such a proposal would be in

the interest of the community generally. I think probably

you have in mind there that the respondent to the decree

of judicial separation may have formed another union,

an illicit union, and may have had children, and that in

the interests of the community that situation should be

regularised?—That is precisely what I had in mind, my
Lord.

4353. On the other hand, there is this point which has

been raised by various witnesses. The proposal would

give an opportunity to an individual to take advantage of

his or her own wrongdoing, and it is surely contrary

to the practice of the law that somebody should come
forward and say :

“ I committed adultery, I am living in

adultery, therefore give me a divorce”.—I entirely agree,

my Lord. I appreciate that there is something illogical

in the suggestion I make, and I apprehended that I should

be asked questions about it. There is an illogicality there,

but there it is, I feel so strongly about the undesirability

of permanent judicial separation if it can be avoided. I

should like to see it put an end to as far as possible

in this way.

4354. After weighing up the advantages and the

disadvantages, you come down on the other side?—Yes,

and the proposal gives the court a discretion, because

there are other cases to which I have referred, where
settlements are involved.

4355. Then the next paragraph is headed “Nullity”,

and you submit:

—

"... that the Commission should consider whether

it should not be possible to petition- for nullity on the

ground that the marriage was induced by the serious

fraud of the other spouse. It is appreciated that the

problem is a difficult one, but there do occur cases in

which there has been the grossest fraud and in which

there is no remedy.”

Would you for our assistance elaborate that by giving

instances of these cases? I am not quite sure what you

meant by “ the grossest fraud ’’.—The instance which

comes most readily to my mind is this. A woman pretends

she is, say, fifteen years younger than she is, and marries

a young man. I have had two such cases this year ; one

was that of a woman of forty-seven—I think she said she

was thirty-three—and the other was of a woman of well

over forty, who said she was twenty-four, and who married

a very young and inexperienced man in his early twenties.

That is the sort of fraud I have in mind.

4356. Then in paragraph 7, under “ Grounds for

divorce ”, you say :
—

“ (a) Desertion. It is submitted that desertion for one

year should be a ground for divorce : there is no magic

in the present three years, and once desertion has con-

tinued for -a year the chance of reconciliation is

remote.”

Of course, that chance does still exist, but I gather that in

your experience reconciliation has never taken place?

—

I

have known cases, my Lord. I have known cases after

the three years, of course. I cannot say that they are any
more numerous after one year than they are after three,

but I think the chances are remote. That is my experience.

4357. Then under “Adultery” you say:

—

“ It is submitted -that it should be considered whether

in all adultery (and possibly cruelty) cases the court

should be given a discretion whether or not to grant a

decree.”

Two things occur to me on that. First of all, is that not

rather hard on a petitioner, and secondly, does it not give

rise to uncertainty in the law—and uncertainty is not

generally a good thing? As regards the first point, at

present if there is adultery or cruelty, the injured spouse

has the option whether to seek the relief of divorce or not.

Would it not be a great hardship if he or she had to

go before the court not knowing whether, even if the

facts were proved up to the hilt, he or she would get

the divorce which was sought?—What I had in mind
there, my Lord, was this, that one has cases where there

has been a single act of adultery committed when, perhaps,

a man or woman was under the influence of drink. It

was bitterly regretted, there was no sense of injury in the

other party at all. And if it were known that the granting

of a divorce was a matter of discretion, I think that in

those cases there would be a chance of reconciliation.

One is anxious to preserve marriage, and I really think

that in such cases there is a chance of reconciliation.

4358. Of course, if you made a law of that kind it

would have to refer to all cases, would it not? That is

to say, in thousands of cases people would come before

the court with evidence of adultery or cruelty, but still

in doubt whether they would get a decree. That would

lead, would it not, to uncertainty in the law and possibly

great expense being incurred for no object? Certainty

in the law is rather important, is it not?—Yes, indeed, my
Lord, but it might also make for reconcilation. People

might think -twice before they commenced proceedings.

Thousands of husbands and wives do forgive the other

spouse for an act of adultery, and you might get many
more who would do it in those circumstances.

4359. Of course, it is again a question of weighing up

the advantages and disadvantages?—Yes.

4360. One other question on that: on what principles

do you suggest the court should exercise its discretion?

—

I venture to submit, my Lord, that it should be entirely

on the basis of any possibility of reconciliation, and

probably also the interest of the children. I think that

would have to be taken into account. It is so very

difficult to say on what 'basis discretion should be exer-

cised in this as indeed in all cases.

4361. Is not that difficulty a reason (I do not say it is a

compelling reason) against giving a discretion which

might be exercised differently by different judges?—We
had the same position arising in suits -where the petitioner

himself or herself has committed adultery. We have now
got a code laid down by Blunt v. Blunt as to cases in

which discretion should be exercised.

4362. That is quite true, but it is not quite the same

thing that a wholly innocent petitioner coming before

the court should have a real doubt as to whether he

would succeed. However, 1 do appreciate the ad-

vantages as well as the disadvantages in your suggestion.

Then, under (d), “ Wilful and unjustifiable refusal of sexual

intercourse ”, there is a sentence, beginning :
“ The present

position is that a wife who submits to sexual intercourse

on one occasion only -may be comparatively secure for

life, . . There you mean secure in the sense that

she can thereafter refuse sexual intercourse?—Yes, and

secure financially.

4363. And you continue :
“

. . . although it is true that

in appropriate cases such refusal of intercourse might

amount to cruelty or might justify the injured spouse in

leaving the matrimonial home, and either putting the other

m desertion or preventing himself from being in deser-

tion : -but there are difficulties if, for instance, the one or

two acts of sexual intercourse have resulted in a child”.

That is a very substantial difficulty, is it not?—If there

is a child it is, my Lord, indeed.

4364. Might not one put it a little higher, and say that

that would be a vital objection?—I would not put it

so high, my Lord, even in those cases. Again I think

the matter should rest in the court’s discretion, because

proper provision would have to be made for the child

and perhaps for the mother. But sexual unhappiness, as

I say later in that paragraph, does lead to a very great

deal of matrimonial troubles, as no doubt the Commis-
sion has been told.

4365. You suggest that if the refusal of sexual inter-

course is continued for say, three years, even if there is

a child it should be a discretionary ground for divorce?

—Yes, a wilful and unjustifiable refusal, my Lord.

4366. Then “ Imprisonment -for five years or more ’’
is

your next heading, and you say:—
“ It is submitted that the spouse of a person who has

been sentenced to a single sentence of imprisonment
for five -years or more (possibly indeed three years)

or aggregate sentences of seven years or more should

be entitled to petition for divorce, and the court should

have a discretion to grant a decree subject to proper

safeguards.”

Then you speak about the great hardship upon wives in

such cases, and you say that “possibly such imprison-
ment could be brought within .the definition of desertion ”.

Again it occurs to me, what would be the principles

on which, in your submission, the court should exercise

a discretion? Ex hypothesi there has been no cruelty and
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no adultery.—The sort of thing I had in mind was if the

spouse who was not dn prison were an accomplice or

something of that kind. That is all I have in mind.

4367. Then could you not put that as an express

limitation?—Yes.

4368. Provided the petitioner satisfied the court that he

or she was not in any way party to the offence?—Yes,

and that his or her conduct did not conduce to the

commission of the crime.

4369. In paragraph 16, you refer to certain dicta about

the prevalence of collusion, and you say:—
“ Of course, it all depends upon what is meant by

4
collusion tout in the popular as distinct from the

narrower legal sense, there is a very great deal of

collusion in divorce matters. There may be no actual

bargain for money or for money’s worth, tout there is

often an understanding, for instance, dn relation to

children. It is thoroughly undesirable, and the court

ought to enquire more fully into the matter . .
.”

Supposing there has really been a matrimonial offence,

so that there is no deceiving of the court on that account,

is it undesirable that there should toe an arrangement as

•to the children?—I think it is thoroughly undesirable with-

out the court’s knowledge and consent, because that ignores

the welfare of the children, which is what matters most.

A bargain between the spouses is not concerned so much

with the welfare of the children.

4370. But if that matter comes before the court, the

custody of the children will toe within the discretion of the

judge, will dt not?—Yes, indeed, tout consent orders as to

fcustody are very frequently made. It is only when there

is a contest as to custody that the matter does come to

the court

4371. Is that an invariable rule?—Not invariable, but

very nearly. One often gets this position : the husband

•petitioner does not ask for custody of the children and

•the guilty wife has the children. 'It may be perfectly

proper, I do not question that. But such an arrange-

ment is quite frequently made in advance, and it may be

entirely wrong in the interests of the children that the wife

should have them. There are not many circumstances in

which that would arise, for I think that the mother should

as far as possible have the children* guilty or innocent.

4372. It occurs to me that there might be cases where

there was going to be a divorce and where sensible

arrangements were made beforehand—the parties might

both toe fond of the children. Sensible arrangements

made beforehand might not be open, to objection from

any point of view of public policy—I quite agree, but

those arrangements should be brought to the notice of

the court and the decision should be left to the judge.

4373. You had in mind . . . ?—Concealed arrangements,

my Lord.

4374. I see, thank you. I note what you say on the

question of property, under paragraph 18. You realise,

I suppose, the difficulties of legislation on these lines?—

Yes, my Lord, indeed.

4375. But you think an attempt should toe made to deal

with the matter?—It has been done elsewhere, I believe,

in some of the Dominions.

4376. What would you say as to the rights of third

parties, for example, where the court wishes to make an

order about furniture or a tenancy? The furniture may
be on hire-purchase, and of course in the case of a

tenancy there is a landlord concerned. Would you say

that the firm or the landlord should be consulted, or that

nothing should be done to prejudice their interests, or how
would you suggest that the matter should be dealt with?

—

I shall take the hire-purchase case first, if I may. So far

as that is concerned, the furniture would be the property

of the owning person, or company as it generally is, and
provided the instalments were paid by someone, that is

all the owner is entitled to be interested in. So far as the

tenancy is concerned, the proposal would, it is true,

prejudice landlords, but I think landlords would have to

put up with it. They have to put up with a good deal

today, and that is yet another thing they would have to

put up with.

4377. They might find themselves, in place of a perfectly

solvent tenant who was able to pay the rent, left with

somebody who was not able to pay the rent?—Then they

could obtain an order for possession without difficulty,

my Lord.

4378. (Lord Keith) : There are just three points I had

noticed, Mr. Crispin, arising out of your evidence. First

of all, take your proposal that a respondent in a suit for

judicial separation should after five years get a divorce.

Take the case of a husband who, by the conduct of

his wife, such conduct as does not give ground for divorce,

is forced to leave her and live away from her for five

years. Why should he not be in as good a position to

get a divorce as the husband who has been judicially

separated for a matrimonial offence?—I think the answer

(
that I would make to that is 'this, that if the wife’s

conduct has been so bad as to compel the husband to

leave, there has been constructive desertion and he can

get relief for that.

4379. I am not quite so familiar with constructive

desertion, you know, as an English lawyer.—I realise that.

4380. But take it that the conduct is not such as to

give rise to constructive desertion, and the husband goes

away and lives separate for five years. Why should he
be in a worse position than the husband who has been
judicially separated for a matrimonial offence?—I do not

see why he should, my Lord, but my difficulty is to see

how that case can arise. If the conduct is such that the

husband has to leave, there is constructive desertion, other-

wise it seems to me there is a consensual parting.

4381. Let us leave out for the moment the conduct

of the wife. Let us assume that the parties just cannot get

on together, that they are always fighting, and that married

life has really become impossible, and that one of them
goes away and lives away for five years. Why should he

or she be in a worse position than the spouse who has

been judicially separated for a matrimonial offence?

—

Because he has gone away of his own volition. To allow

him a divorce would be to introduce divorce by consent

A spouse would know that by going away he or she

would be able to get a divorce after five years.

4382. It turns simply upon this view of divorce by
consent?—Yes, my Lord.

4383. I think I see your distinction. The next point I

want to ask about is the case of fraud, leading to nullity.

There are at present in the English Act a number of

grounds of nullity which are really in the category of

fraud—I suppose that of the pregnant woman who
marries . . . .—Venereal disease, and epilepsy, my Lord.

4384. These are instances of fraud, are they not?
At least, they are instances of fraud if the person who is

marrying knows that they are grounds of nullity and does
not disclose them before marriage?—If he or she knows.

4385. If he or she knows, but then we are all presumed
to know the law?—This is a question of knowing the

facts, is it not, my Lord? A woman may marry and
not know that she is in fact pregnant.

4386. I quite see that, but a woman who knows that she

is pregnant might marry without disclosing that fact to her

prospective husband. You would put that in the category

of fraud?—I have never considered it from that point of

view. I think that it is a species of fraud, yes.

4387. What I am getting at is this: do you have in

view simply a general ground of nullity, that marriage

entered into by a fraud on the part of one or other of

the spouses should be a ground of nullity?—No, my Lord,

I think that one has got to attempt a much closer definition

than that. One has got to specify the fraud in some way.

4388. The only additional case you have specified is the

case of the party who deceives as to age?—That is so,

my Lord.

4389. If we are going to make any recommendations on

.this, and have got to specify the grounds, and not have

simply a general fraud clause, I would like to know if you

have any other suggestions?—Another one does occur to

me, my Lord, and that is the case, shall one say, of a

widow with fchdldren whom she is educating at an ex-

pensive school. On her re-marriage she loses perhaps an

interest that she had in a settled fund, and she is induced

to marry, or she does marry as a result of a representation

made to her by her second husband that he is a wealthy

man and able to support the children adequately, and then

she finds herself dn poverty as a result of marriage. That

is another example which occurs to me.
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- . 4403 You are .taking up the time of only one judge

4390. You have brought an illustration into my mma.
. f two?_Yes. It does lead to difficulties in the

Take the case of a prospective wife who n°t disclos
D .

yorce Divis,ion when two judges are tied up for a very

tiat she has already «M lone «m in « «'P.„as
“ “a?™?™8

.
1

tnat sne nas »u»uj — --- .l... long time in a u»«u, uo •— - — —
then the husband finds that he is saddled with two or three

because,
with the legal aid system, there are a

children. I suppose that would be another case o^aud? ^ m£my more of these appeals to a Divisional^ Court,

think that might be considered

the age of the children, of

by your words “ saddled with ”, I think.

I think lhat might be considered, nty Lord. It depends faTof vU I do know that it is

. ft of the children, of course. It is covered „„-„iont to tie iudees ud for a long time.

4391. That might be, but children of any age might

sometimes be a burden to a step-father. However, these

are illustrations?—Yes.

4392. And they all come within your conception or

fraud?—Yes, and subject to the discretion of the court

in every case. ......
4393 Mv difficulty is—and you will appreciate it, Mr.

* J 11,1 la Ls laouino IT .to IIS

inconvenient to tie judges up for a long t

4404 That would also apply in the Queen’s Bench

Division, it would tie up three of them there?—Yes, but

L think that the difficulty applies more m the Divorce

Division. ......
4405. Your point is the saving in judicial time? Yes,

I feel -very strongly about it.

4406 I would like to know what you think of the

suggestion, which has been put before us 'by apt w two
® . . . <i. .1- ... elsAiilrl I,, an annPlll fin filet, tfl .theCrispin—that you seem to me really to be^™g it to us fig t

that there should be an appeal on fact to the

to specify the instances of fraud which might give use magis -
. there is in criminal cases, so that

to this remedy?—Yes, my Lord. I have giveni "stances. ^ar
t̂ne?Ses could be called all over again, that, is to

I could have said a lot more m this memorandum .but I th
]fite re.hearing, just as there is in criminal

was trying to keep it as brief as I could. They are some
J.

P
rgason advanced is that it is so easy

examples, and I have no doubt there are others. cascy
^ migistrate, or for a bench of magistrates,

4394 I have only one other question to ask you, and it
[Q wrong on fact, and that there is very little

is about these 100,000 former Polish subjects. You are
chance of their being put right on fact today, pro-

suggesting that in their case de facto separation for seven
vided there is evidence on the note to support their

years should be a ground for divorce -in the discretion of
decision._i think that fhat is taking too modes

the court?—Yes, my Lord. a view of the ability of the magistrates, I do not

4395 That, if confined simply to these people, would thin,k that magistrates go wrong on ract so ouen as

introduce a rather novel conception into divorce legislation, ,your question would suggest. Where
ilt^aueT

would it not? We would really be legislating for Polish become so important, and one gets
,

v^ry difficultjiues-

subjeots?—Not only Polish, my Lord. The large majority

of them are Polish—I said 100,000, I think it is 170,000

in fact, including a large number—not nearly so many,

of course—of Lithuanians, Letts and Esthonians, and

people from other countries in Eastern Europe. It would

be a new departure I entirely agree, but there tare these

men and to a lesser extent women, in this country. They

have absolutely no prospect of ever returning to their own

country, none at all, and you have the position that they

are contracting alliances in England and unable to marry.

My proposal would entail special legislation, but we. had

the same sort of thing, did we not, in the War Marriages

,
where we conferred judicial juns-

oecome so nu^uiiam., o— .
* _

tions of law arising in the Divisional Court at times, I

think that it is much better to take the appeals to the High

Court. You could if necessary have the same .provision

as in the Chancery Division, whereby additional evidence

can be heard.
. .

4407. I believe that under the rules the Divisional Court

can if it likes hear further evidence?—It can if it likes,

but it very rarely does so.

4408. 1 have never known it to do so.—It is quite usual in

the Chancery Division on guardianship of infants appeals.

4409. (Chairman): 'Might I ask whether in addition

hoarinrr further evidence the Divisional Court is at
Act during the «ai, ..

. -

diction to give wives a right to petition in this country

though their husbands were domiciled overseas.

4396. But this is much more than giving jurisdiction.

It is not only giving jurisdiction, it is introducing de facto

separation as a ground for divorce?—That is so.

4397. That is what makes this so special?—It is special.

I put it on grounds of public policy, that it is so undesir-

able to have this large number of illicit alliances which

there are existing today, and the parties unable to obtain

any relief. I know of very many cases myself, because

I am concerned with a large number of Polish divorces.

Where the husband has actually acquired a domicil m
this country and can swear that he has, then he may
be able to get relief here.

4398. Could a great many of these cases not be met by

the procedure for dissolution of marriage on the pre-

sumed death of the other spouse?—I deal with a number

of those cases also, but the difficulty is, as you know,

that where the spouse is in Poland it is impossible to

communicate with them, and thus you cannot swear that

you believe them to 'be dead.

4399. No, but all you need to swear is that you have

mo reason for believing them to be alive.—But I am not

dealing with that class of case at all. They do not present

'a great deal of difficulty. I am not sure offhand to what

'extent the jurisdiction in that class of case depends upon

domicile. I have an idea it does not, but I am not quite
^ ir .

n
_. _ „

sure. clutter up the quarter sessions with a lot of matrimonial

4400. (Mr. Maddocks): I do not suppose that you appeals which are quite unnecessary, because there is

often appear in a magistrates’ court nowadays?—I was in generally a lot of feeling between the parties, and the

to hearing further evidence the Divisional '

liberty today to recall the same witnesses and hear them

again?—I do not know the answer, my Lord. I should

have thought it was.

4410. (Mr. Maddocks): 'May I put to you this situation,

Mr. Crispin? Someone comes to you and says that he

wants to appeal from a decision in the magistrates’ court

;

the first thing you say to the solicitor is :
“ Get me the

note”, and it is only if there is nothing on the note

which will support the decision that there is any hope of

the appeal being allowed by the Divisional Court. That

is right, is it not?—Yes.

4411. (Chairman): On fact, that is?—On fact, yes.

4412. (Mr. Maddocks): So that it comes to this. Justice

is done or not done in accordance with whether the clerk

has taken a good note or a bad note? (Chairman)

:

Are

you not assuming that the magistrate has gone wrong?

(Mr. Maddocks)

:

Yes, I am making that assumption, or

at any rate that there is a likelihood of his having gone

wrong. If there is something on the note to support the

magistrate the Divisional Court will not interfere, will it?

—

That is so, but then you have this position, do you not,

that in the vast majority of cases the magistrate is right

in his decision? That is my experience, in the enormous

majority of cases. You are going to have an extremely

cumbersome procedure if in all matrimonial cases you are

going to give a right of appeal to the quarter sessions.

I think it is thoroughly undesirable. You are going to

one last Saturday afternoon, for the first time for about

three years.

4401. In paragraph 21 (d), you suggest that appeals, in-

stead of going to a Divisional Court, should 'go. to a single

judge, as happens in the case of appeals in respect of

’justices’ orders under the Guardianship of Infants Acts?

>—Yes.

4402. What is the advantage?—I think that it would

result in a great saving of judicial time, and I cannot see

any reason for the distinction between the Chancery Divi-

sion and the Divorce Division in this matter.

party who has lost will appeal, in nine times out of ten,

if he can get legal aid.

4413. (Sheriff Walker): In paragraph 8 (a) you refer

to the petitioner having to swear certain things about the

absence of collusion. Is it not the practice for the

petitioner, before he takes that oath, to be advised by his

solicitor as to what it means?—The solicitor very often

does not know what collusion really is. Sir.

4414. You prefer, as I understand it, to abolish the

formal oath and to have questions asked in court?—

I
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much prefer that specific questions should be asked in

court as to whether there has been a bargain of any kind,

or words to that effect.

4415. Is counsel to put those questions to his client?

—

Yes.

4416. Explaining in each case what collusion means?

—

No, one does not use the word “ collusion ” if my sugges-

tion is adopted. One refers to “ bargain ”, which is so

much better and so much more explicit. The bargain may
not be collusive, but when one discovers what the bargain

is, if any, then one can determine whether there has

been collusion.

4417. Then suppose that counsel fails to put those ques-

tions?—The judge will see that he does, Sir. The question

would be asked as a matter of course, just as one asks

the petitioner for his or her address.

4418. Does this -proposal link up with paragraph 16,

where you deal with collusion itself?—Yes, Sir.

4419. I think I follow that paragraph, but do you think

that in every case where there are children of the marriage

the court ought to enquire into the question of custody?

—

Not in every case. I do not think that could arise. Take
the case of a perfectly innocent mother, with young
children, petitioning for divorce. She is obviously

entitled to them, and nothing should prevent her having

them.

4420. Is it your experience that in many cases the

question of who is to have the custody determines whether

or not the action may be defended?—I would not say

in very many cases ; in a number of cases it does.

4421. The igreat majority of divorce cases are un-

defended, are they not?—Yes.

4422. And in a large proportion of the cases which are

defended, is it your experience that they arc really

defended on the question of custody, or a question of

money, or something like that?—No, I would not say

a large number. Money, to an appreciable extent, yes ;

children to some extent, and one does find very often in

a defended suit that a defence may quite often collapse if

the parties can reach agreement as to the children. One

does find that perhaps more than with agreements as to

money. I am not suggesting that these are improper

agreements, because very often one has to see the judge.

4423. I. would like to put to you a particular case.

Suppose each parent would be quite a satisfactory guardian

for the children (that often happens), and assume that the

mother has been guilty of adultery, actively, but that that

would be a difficult matter to prove. If the husband

raises an action of divorce, and if the parties have agreed

about the custody, very often the case will be undefended,

will it not?—Yes.

4424. Suppose the mother wants her children very much,

and the father says: “I will let you have the children ,

and the woman does not defend, is there anything improper

in that?—Putting it in that way, I do not think that there

is, because I take the view that in any event the mother,

as far as possible, should have the children. I think that

there are very few circumstances in which the mother,

guilty or not, should be deprived of the children. But if

one puts it the other way, then I think there might be

difficulties, and it might be said to be improper; it it

is the father who is to have the children, I should always

look on such an arrangement with suspicion.

4425. Suppose there has been an arrangement before-

hand that the mother is to have the children, then she

probably would not defend? That often happens?—Yes,

that does happen.

4426. In such a case the husband would not in his

petition say anything about custody?—No, he would not

ask for it.

4427. In that case, is it your suggestion -that the court

should have to make some enquiry?—Yes, because the

circumstances that you have in mind rather look as it

there has been a collusive arrangement, that the wife

shall not defend in return for having the children and

alimony—and that means that there has been collusion.

That is the bargain on which she does not defend the

proceedings, that she is to have alimony and custody

of the children.

4428. Is that collusion?—I should have said so.

4429. Assuming that .the wife has been guilty of adul-

tery, she has no genuine defence?—She might have a

defence of connivance.

4430. I am assuming she has got no defence at all.

—

Then if she is going to be paid anything at all, by way
of compassionate allowance, the court should be informed

what has been done.

4431. Suppose 'the court tears up an agreement which
has been made about custody. Might not that simply in-

duce the wife to enter a defence?—If I may return .to

your last question for a moment, who is to determine

whether or not she has a defence, in advance? She may
not think she has, but she may have.

4432. Is there not often underlying these questions the

difficulty of proof? A woman might be guilty of adultery,

but it might be a rather expensive matter to prove. That
happens sometimes, does it not? If the wife is not going

to get custody, as had been agreed or arranged, might she

not simply enter a defence in the hope that the husband
would be unable to prove the truth?—Is he going to be
any better able to prove it if she does not defend it?

4433. If the parties have arranged custody in advance,

then very often the wife—in the type of case I put to you
—would simply not defend it at all. The divorce would
go through undefended, and custody would be as arranged?

—I think that that is undesirable, because it does not

consider the interests of the children.

4434. In the case I mentioned, the husband would not
in his petition say anything about custody. How then

do you suggest that custody should come before the court?

Who is going to bring in the question of custody? The
husband is content, the wife is content.—The court can-

not make the husband have the children, but the court

can enquire whether there has been any bargain or arrange-

ment with regard to the children, and the court would
then have a discretion whether or not to grant a decree.

Indeed, if there were collusion, I am not sure whether
there would be a discretion—the court would then not

grant a decree. I think it would be a good thing if that

happened more often.

4435. Assume that the court makes enquiry and is told

quite frankly by the husband when he goes into the wit-

ness box: “Yes, we have made a bargain about the

children ”, do you say the court should then say :
“ This

is collusion ”? I want to see how that connects up with

collusion.—I am not sure that it is collusive, because it

might be in the best interests of the children. That

might have to ibe gone into as well. I think that the

court would have to adjourn in order to enquire as to

what was right for the children. One might get this

position, of a husband who is very anxious to be divorced,

in order to marry somebody else, not having committed

adultery, whilst the wife has, and he will do anything to

get his freedom, without considering the welfare of the

children, which is of such vital importance.

4436. (Mr. Young) : I do not think that you were fair

to yourself on the question of insanity, when you said

that the certification of insanity had to be in England.

I think that since 1950 one can also get divorce in England

if the spouse was detained in Scotland, Northern Ireland,

or the Channel Islands.—That is quite right. That was
a slip of the tongue.

4437. (Mr. Beloe) : Am I right in thinking you consider

that the question of the children is so important that,

whenever there are children of a marriage which is sought

to be dissolved, the question of the children should be

brought before the court as a substantive issue?—No, I

do not think so. It would be far too cumbersome, and,

I think, unnecessary.

4438. You think that .the children are all right in the

cases where custody is not brought before the court?

—

Generally speaking, the children are all right. But if one

had this position in a petition, that the husband was going

to get custody of young children, whether the wife were

innocent or guilty, or if there had been some bargain

between the parties, details of which emerged at the hear-

ing, then I think that in the interests of the children some-

one should be appointed—an official solicitor, I would
suggest—to look after the welfare and the interests of

those children.
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4439. But if the question of the custody is not brought

before the court, how do you know that the children are

all right?—You do not know, Sir, but generally they

applications do succeed than did a few years ago.

Certainly more of mine have done, and I think more of

other people’s.

4451. Would you see any objection to this: supposing

”4440. How do you know tha.7-d have no actual means

reconciliation, then there shouid bu no ban a, .11 for any
about the world. One nan draw one’s own eondus.ons

'““fXtBoevM = gra„ling of ^ by ,h8
that is all, Sir. I do not .base my view on anyth!

g courts?—No provided the possibility of reconciliation has

have learned in the law, but purely from ^e point of «,urts
’ Sy

P™
Slated. Then, Jeconoiliation has, of

o student of social conditions, one might say.
CQUrse

P
t

p
be bilateral. You cannot have unilateral

reconciliation, that is always the difficulty.

i of a
I might be quite wrong.

4441 You referred to these women, sometimes known

•baby-snatchers ”, who marry very much younger men
.... r 1—.. ...kloV, tViof cifnatiran flfimn

4452. (Mr. Mace) : I want to return to the point Lord
as oaiuy-auaiviiwo ,

...— j ~j --- --
- , , Reith nut to vou. The number of petitions filed for

Can you think of any way by which . that situation could
jud:c : ai

P
separation in 1951 was 107, in 1950 it was 83.

have been prevented?—Yes, and I hav® menti<m J

Would yo
P

agree that there must be a great number of

it here. It has occurred to me from time to time that th t
t , nVUn i„f, ,v,0,v nmrnc hut p.mt<».rp.d int

of

situation might be avoided 'by making it compulsory to

produce a birth certificate, or else satisfactorily account tor

its absence, before marriage.
.

4442. Can you think of any way in which it would

be possible to avoid the possibility of a man or woman

with venereal disease getting married to somebody/—

i

cannot, Sir, because it is a secret thing and a man is not

bound .to disclose it. He may not even know he has it.

4443. tLady Bragg): Mr. Crispin, am I wrong in think-

ing that a judge can make an order for custody of children

whether or not he has been asked?—He can only make an

order for custody of children if he is asked to do so by

one party or the other. (Lady Bragg) . I had not under-

stood that. (Chairman): I think Mr. Justice P^e^as
doubts, and perhaps we could discuss the matter and iooK

into it. We do not want legal authorities to differ.

4444. (Mr. Lawrence)

:

Mr. Crispin, may I go back to

paragraph 2? Your suggestion is that there should be

a complete ban on the presentation of a petition for one

year, with no proviso at all. What is the object of imposing

even that one year’s ban?—Because I think that, from the

point of view of society, the parties should be given a

breathing space ; if there has b““. »,“at"ra
,

0“ai,°S“S
during that time, there is a possibility that they might

settle down together.

4445 If one year, why not two or three as at present?

—I appreciate the difficulty, but I do think it is undesirable

to have a shorter period than one year. One would

perhaps have marriages entered into even more recklessly

than some of them are today, if the parties are led to

think: “After a month I can present a petition tor

divorce ”.

4446. Of course, the imposition of any ban at all is to

some extent anomalous, is it not? Yes, it is.

4447. If the right to relief in the Divorce Court is

founded upon the commission of a matrimonial offence,

it is generally desirable that the court should be prompt

to grant that relief and not withhold it when the right

is complete. So that that anomaly would have to be

justified by some matter of public policy, I suppose?—Yes,

and it is an anomaly—I do not know if it is confined to

this country, I think it is largely confined to Great Britain.

I do not think it applies in many of the Dominions ; 1

Know it does not apply in some.

husbands who left their wives but entered into an agree-

ment as to maintenance?—Yes, undoubtedly. Sir.

4453. To enter into an agreement properly to maintain

the wife, without being brought before the court lor an

order of judicial separation, shows that the man has a sense

of responsibility?—Yes, I think it does.

4454. Then your suggestion that after a period of time

the defendant to a judicial separation case should have

the right of divorce would result in giving a man who was

forced to maintain his wife an advantage over a man who
accepted his moral responsibility?—Y<?s, it would appear

so, Sir.

4455. Please do not misunderstand my questions, but

your experience is primarily of counsel?—That is so, Sir.

4456. So .that with regard to reconciliation you do not

meet the case which has become reconciled within the

three years?—I should say this. Sir, that my experience is

not only as counsel but to some extent over a period of

time as a poor man’s lawyer.

4457. Sitting how frequently?—I was sitting for a time,

a period of three or four years, once a week in my home
in a district where there was no poor man’s lawyer organi-

sation, and people used to come to me from quite a wide

area of Hertfordshire. I generally had half-a-dozen or

perhaps eight on Wednesday evenings.

4458. Then in that duty you would acquire the ex-

perience of a solicitor?—Yes, that is so.

4459. Seeing the client direct?—Yes.

4460. Did you not find then that during that period

of three years, with proper services reconciliations can be

effected?—Yes, but very rarely, Sir, that was my un-

fortunate experience.

4461. How long ago was it when you were sitting as a

poor man’s lawyer?—Up until October, 1950.

4462. Once a case has completed its course in the courts

and you return your brief you rarely hear anything more

about it?—Yes, quite often. There arc questions of main-

tenance to be gone into, the custody of children at times.

4463. That is still the continuation of the case?—That

is so.

4464. When the case is finished in the courts and the

final order made, unless there is an application to vary the

4448 (Lord Keith)

:

Do not say, “ Great Britain ”.—No, order, you, as counsl, hear no more about iit?—Very rarely,

I should have said in England, I am sorry. I know a little Sir.

about English law, but I do not pretend to know anything 4465. If either of the parties gets into other difficulties

at all about Scottish law. or requires other legal advice he or she comes to see the

4449 (Mr Lawrence) : I gather that you suggest that solicitor?—'That is so. Sir, but perhaps to a different

the present proviso should be abolished. Have you found solicitor.

in experience that there are difficulties arising out of the 4466. Perhaps a different solicitor, but if they do con-

wording of that proviso, difficulties in defining what is the su Jt the same solicitor he is able to say :
“ How are you

norm of depravity, for instance?—Yes, extreme difficulty.

4450. Beyond which depravity becomes exceptional?—

Yes, or hardship becomes exceptional. But the danger

today, in my experience before judges in chambers, is

that it is much easier to get leave to present a petition

within three years than it was when the Act first came

into force. It is much easier today, and I think more

getting on with things now? ”—Yes.

4467. And he is in a better position to find out if there

has been a reconciliation?—Yes, I think he is, Sir.

(Chairman)

:

There are no more questions, Mr. Crispin.

We are very grateful to you for your memorandum, and

for your help this morning.

(The witness withdrew.)
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4468. {Chairman): Professor Mace, you very kindly
wrote offering, if we should wish it, to give evidence on
certain aspects of the subject under our consideration.
You are still, I understand, a Vice-President of the
National Marriage Guidance Council, but you point out
that you wish to offer your evidence as a private
individual?—

(

Professor Mace)

:

That is so, my Lord.

4469. You spent some ten years actively engaged in the
Methodist ministry ; you hold the degrees of Bachelor of
Science, London University

;
Master of Arts, Cambridge

University ; Doctor of Philosophy, Manchester University.
Your specific field of academic interest for many years

has been the .subjeot of marriage and the family, viewed
particularly from the sociological angle. You have been
closely connected with the Marriage Guidance Council
since its inception in 1938 and were its General Secretary
from 1942 to 1947. I think you personally opened and
directed the first marriage guidance centre to be set up
in this country, and you were responsible for bringing
the National Marriage Guidance Council into being. Is

that so far accurate?—I think so, my Lord.

4470. And you have written several books on the sub-
ject of marriage and a very great number of articles both
in this country and the United States, and your newspaper
and magazine articles have brought you continuously
throughout the years heavy correspondence which has
helped you to understand the needs and problems of

ordinary people. You are at present Professor of Human
Relations at Drew University, Madison, New Jersey,

United States of America. You have been coming and
going across the Atlantic for some five years. During
that time you have participated in many important con-
ferences on the other side, including the White House
Conference on the Family in 1948 and the White House
Conference on Children and Youth in 1951. You are a

member of the American Association of Marriage Coun-
sellors, a director of the National Council on Family
Relations, and international editor of an American journal

called, I think, Marriage and Family Life?—That is so.

4471. As you have not submitted to us a memorandum
setting out your views, I shall have to ask you to set

them out in answer to some rather general questions
from me. I think it would be convenient if, after you
have given us your views, I then give the members of the

Commission an opportunity of asking any questions they

wish. First of all, I should be glad if you could give us

any help you can on the subject of a comparison of the

marriage conciliation services in this country and some
other countries, particularly the United States.—Would
you like me to speak for a few moments and you inter-

rupt me as you wish?

4472.

Yes. I think what we should prefer is this—I have
given you a topic—would you make any observations

upon it that occur to you as being helpful to the Com-
mission?—-I am anxious that I may not weary the Com-
mission with material which is not relevant to them and
of interest to them, and I hope, my Lord, you will feel

free to stop me if I do so. (Chairman)

:

I will. (Professor

Mace) : Thank you very much, we understand each other.

My experience of conciliation services in other countries

is really limited to experience in America. Such experi-

ence as I have of countries other than the United States

is slight and, moreover, I have not found evidence that in

those other countries there was anything of great impor-

tance to us. The tendency, as I see it, is for most other

countries to look to Britain and the United States for guid-

ance and direction in this field. For convenience, I will

divide the term, “ marriage conciliation services ”, into three

headings. First, there are those unorganised, independent,

private services which are rendered individually by pro-

fessional and other people to men and women in mar-

riage difficulty, which are very hard to chart or to assess,

because they do not come under any systemised institution,

and unquestionably the great bulk of conciliation work is

done in that way by professional and other people.

Secondly, I would group those conciliation services which

are organised, but entirely independent of State or legal

machinery—services which are available to the public

if the public wish to use them, but only on application

from the public, and on the initiative of the persons

concerned.

17084

4473. Could you give specific examples in this country?
—Certainly—the Marriage Guidance Council is an ex-

cellent example of such a service in this country. The
third category of conciliation services I would classify as

those which are in some way directly connected with, or
set up under the auspices of, domestic relations courts,

magistrates’ courts, divorce courts and the like. The dis-

tinction between each of these three is not absolute, but
it will help us to clarify our thinking, I suggest, if we
have those three divisions in mind.

As to the first, to make a comparison between this

country and the United States is always an extremely
difficult undertaking, as the members of the Commission
will realise. But I would say, in general terms, that

probably professional individuals as a whole have been
more active in the United States in this kind of work than

in this country, for several reasons. First, perhaps be-

cause the problem of marital disharmony has been out

in the open for a much longer period in the United States

than it has here. As you are aware, the divorce rate there

has been high by our standards for a considerable period

of time, and the problem has therefore asserted itself

and has had to be met. Secondly, perhaps because in the

United States the public are more ready to pay fees for
this kind of service, and therefore there is a possibility

of a professional person making a living or part of a
living by directly offered services of marriage conciliation.

4474. Are you speaking now of people who make a

profession of giving advice on reconciliation?—Not ex-

clusively. I am speaking now of professional and other
qualified persons who, as the whole or part of their work,
undertake marriage conciliation. I am distinguishing

those from well-meaning relatives and friends who try to

help, but whom I would wish to exclude from this cate-

gory and any category I am employing at the moment.

4475. (Lord Keith)

:

Are these people ministers, doctors?
—Yes, ministers, doctors, to a limited extent lawyers,

social workers, psychologists and others.

4476. (Chairman)

:

Why I was moved to ask the ques-

tion was that I did not quite know, unless you were in

fact referring to that type of person, how any member
of the public could know that the advice was available.

—

The members of the public do not necessarily know that

such advice is available. But they tend to turn to that

class of person, because they have confidence in that class

of person. In some instances it is made known that

advice is’ available ; in some instances it is not. The point

I am making is that the great bulk of marriage conciliation

work is still in both countries done in that unorganised
way. If I were to attempt a comparison it would be a
comparison based only on personal impressions. I

would say that ministers in the United States are

probably doing more than ministers in this country

—

although I have a lively appreciation of all that is being

done and has 'been done by the clergy in this country.

But I think that the clergy are doing more in America,
partly because they recognise the task of conciliation as

more immediately within their pastoral province, partly

because they have had 'better training to do it in the theo-

logical seminaries, and partly because members of the

population, are more ready to approach ministers on these

personal matters in the United States than they are in this

country. Of doctors I would be inclined to say that there

was no very material difference in the amount of con-
ciliation work that was done by them on either side of
the Atlantic. Social workers, I think, must be largely

excepted from this category, because nearly all their con-

ciliation work is done through agency organisations, and
they therefore fall into my second general category. Of
lawyers it is difficult to speak because one does not get

to know what they do in the direction of conciliation

;

therefore I am not prepared to make a judgment so far

as they are concerned. To sum up, I would say that

in this first field of conciliation service, more is being done
in the United States than in Britain.

4477. I think that you yourself have already made
the comment that, especially in the case of a clergyman,
he cannot very well advise unless people give him the
opportunity to do so?—I think that is a vital part of the
argument.

B
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4478.

It is rather a question of how many If°Pk

formed the habit of coming to their clergymen for advice/

—That is the point. Turning to the second category, the

services which are organised through ^ency means, l

would say that the situation in America is broadly similar

to the situation in this country, but when one comes to

details the similarity does not persist. Broadly, there are

two types of agency which offer conciliation services, other

than those organised through and in connection with the

courts. There are the agencies which are in effect social

services—extended and expanded to meet this new need

as part of the subtle but profound reorientation of social

services generally away from the relief of material.
dis-

tress towards the task of dealing with personal difficulties.

I would say that in America that movement of social ser

vice towards the area of counselling, and even towards

psycho-therapy, has travelled very much further than

it has in this country. Throughout America, the Family

Service agencies, as they are called, are doing a very great

deal of matrimonial conciliation. In some cases, it repre-

sents the bulk of all the work that they are doing.

4479.

Are these agencies giving their services free or for

a fee?—I was about to say that these agencies are in

the main supported by the community chest. Members of

the Commission will doubtless know that in America the

charitable and welfare services in a town or city are often

united, as far as their financial needs are concerned, and

a drive is made each year through the so-called community

chest to raise money, which is allocated in an agreed pro-

portion among all of them. Most of:

i?v £he st’

therefore, receive income through the community chest.

The community chest is- in some areas falling away

in its efficacy at the present time, and some of these

agencies are having to charge small tokm foes
,*Jjj/

generally speaking, these services may be regarded as avail

able free to the public.

The second group of agencies are those agencies which

are for the most part, independent of community chests

and other resources, and are offered by groups of pro-

fessional people. These may include social workers, but

generally the social workers play only a subsidiary part.

The services are generally offered through churches or in

connection with hospitals and clinics, and operated by a

group—a team of professional people coming from various

disciDlines There are many such organisations m the

United States. They are very varied, because they are

subject to no kind of central direction or control
;

They

give their allegiance to no agreed set of prmmples or

standards, and therefore they are
.

r

n
ei

?.
e'y^‘f^L“

assess, but they count for a good deal m the total picture

which the United States presents at the present time.

There is, of course, no ultimate reason why the two kinds

of agencies which I have described should not work closely

together or even coalesce, except that it happens that the

solial workers prefer to work on their

own agencies, and do not work very much with the other

groups but hold their own separate conferences and 1the

like.

P
To some extent, but with a good many variations,

that, I think, is also the situation in this country.

The next category is that of agencies which are con-

nected with courts in some way or other. You may notice

that I am saying very little about the situation in

’

I am making the assumption that the members of the

CommSon are very familiar indeed with it and would

be w™ried by reiteration. I ,am describing the situation

in the United States and leaving you to make the com-

parison in large measure.

4480.

If there are any special points on which yon think

more could be done in this country, I am sure the Com-

mission would be glad .to hear your views.—I would just

like to add this to what I have said. So far as organised

igendef a?e concerned, I am well satisfied tha -while> some

•of these agencies in the United States, in both of the

groups I have described, are of admirable quality and

£1 doing excellent work, others are of dubious q^hty.

I have noted many times the severe problem created m
the United States by the lack of central oo-ordmation,

the lack of unified standards and agreed principles, the lack

of any kind of proper coverage of the country as a whole,

because these agencies have arisen in
lin

y ‘

I have many times returned to this country with a reeling

If gratification that here, in our much more unified

pattern, and particularly in our centrally directed pro

•gramme for the selection and training of oounsellors, we

have something infinitely better. In fact, I would say

without any hesitation that, to the best of my knowledge,

we have here in this country, in terms of an overall service

to the community, the best marriage counselling services

in the world, and I think it is good for us, while -we are

Rooking at our inadequacies, to take heart .and be thankful

Ifor that.>r tnar.
,

I do not think that there are any fundamentally im-

portant areas within the orbit I have covered in which the

Americans can teach us anything of outs anding inaport-

-ance. I could wish that the training of clergy to do this

work were more rapidly advanced m this country, but I

know that it is being advanced perhaps as rapidly as

possible. I could wish that marriage counsellors in this

country could learn something from the very best marriage

counsellors in the United States, who have impressed me
deeply with their knowledge and confidence and skill ;

but,

broadly, I feel when I return from the United States to

this country that I return to a picture of which I have no

reason to be ashamed.

To turn to the category of those conciliation services

which are fairly directly attached to courts : here we aie

at once launched into the subject of the degree of per-

suasion and compulsion which is justifiable in offering

conciliation service. Indeed, “ offering ” is not the gppro-

priate word, if compulsion is the condition. In 'the United

States, a great deal of experimentation has been carried

out in die domestic -relations courts and divorce courts

in the direction of allying conciliation semces with the

legal procedures through -properly appointed officers. I

have seen some of these courts in operation and I hove

heard at great length accounts of the methods and .pro-

cedures employed and proposed. Perhaps outstanding

amongst those proposals is that of Judge Alexander

of Toledo, Ohio, who, as the Commission is doubtless

aware, has laid very interesting proposals and plans before

the American Bar Association, which has sot up a sub-

committee to investigate them. Judge Alexander is him-

self in his court in Toledo trying to implement his .pro-

posals experimentally. I have visited also one or two

domestic relations courts in the area of New York and

sat -through their sessions, and been impressed by the

wisdom and skill and insight with whioh these exacerbated

problems were handled by judges. Nevertheless, I have a

stop in my own mind when I consider that kind of

procedure carried to that extent.

4481. Are you referring there to rules under which

any couple or individual seeking matrimonial relief must

attend a reconciliation court?—Indirectly T am, but what

I have in mind directly—and perhaps I can make it very

clear by giving an illustration—is the kind of court which

has been turned into a kind of “ cosy-sit-together-in-the-

parlour-and-talk-it-out ” method of handling the problem.

I know of one court where the judge does not sit in

the court room any more, but sits in an adjoining room

at a -table and has the couple on the other side ol the

table and has in attendance a clerk with all the data. The

judge talks the thing o-ut and only comes into the situa-

tion in the status of a judge when it appears that nothing

can be done at a more human level. I was .particularly

thinking of that type of court, but I would include -the kind

of arrangement you have indicated. I have some hesita-

tions about -that, -but -hesitations of a different nature, and

I would rather keep the two questions separate at this

point if I might.

4482 What I wondered was whether in any State of

the United States -there is any system whereby people are

bound to consult reconciliation officers before proceeding

to get a divorce?—I am not in a position to answer that

question with certainty, my Lord. I. do not -think that

there is any such enactment, -but there is pressure at the

present time in that direction in the State of New Jersey,

where I live. This past winter there has been a group

set up to -press for that very type of legislation but the

proposals have been .treated with some coldness by the

legal authorities in the State, and the matter is now under

furious discussion. I do not know that there is actually

any such enactment in force ; I am not aware of it, but

I might easily .be -mistaken.

4483. At any rate, what you are speaking of now is

not compulsory reconciliation proceedings?—No, 1 am

speaking now of any kind of conciliation service directl)

attached to, and under the auspices of, a court of law.

I do not think that .there is any -parallel in this country

unless it be .the .procedure in the magistrates courts, which
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make widespread and very efficacious use of probation
officers. But there is no real parallel in this country, and
therefore a comparison is not possible. Only a descrip-

tion of what is happening in America can be given and

I have given that in 'brief, but will be very happy to

expand what I have said if you wish.

4484. I would like to ask one question. When you

speak of domestic relations courts, are you speaking of

special tribunals, set up to deal with domestic relations, or

are you speaking of a procedure such as that adopted by

Judge Alexander in dealing with domestic matters?—I am
speaking of the latter ;

whether the former would apply

I am not quite sure. The judges seem to be able to take

a good deal of liberty in the way they handle their domestic

relations cases and, of course, the impressive effect of

the new approach in dealing with juvenile cases has

inclined many judges to try the same methods in domestic

cases, and they seem to be able to get away with it in

a way which is to me quite remarkable. The way they

juggle with the law of the State, quite frankly, amazes me.

But whether or not there is any enactment which officially

permits the judges or even requires them to follow these

procedures, I am not aware.

4485. I see, thank you.—I am really opening up the

subject, my Lord, in the hope .that you and the members

of the Commission will press me on points on which you

want answers. You would wish me to continue? The

auestion of persuasion and compulsion inevitably arises

as soon as you begin to think of conciliation services

attached to courts of law. So far as my own views are

concerned, I am not in favour of compulsion. When 1

gave evidence before the Denning Committee I was asked

what would be my opinion of the use of the marriage

guidance services in this country for referral from the

courts, by command of the court. I said that I hoped

that they would never be used in that way, because that

would fundamentally destroy a certain principle, which is

implicit in our marriage guidance services, namely, that

we offer help to those who desire it and seek it, but we

never foist help upon those who are not interested m
receiving it. Therefore I am against the use of

pulsion, partly because it is invariably, I think, of little

effect. You can do .people good by compulsion in certain

areas. I suppose that an inoculation carried fhmJ J
compulsion is as effective as an inoculation carried through

at the initiative of the patient, .but in these personal matters

the faot of compulsion destroys a relation which makes

beneficial results attainable. I am against because

I think that we must be very careful in tins matter of

conciliation not in any way to violate the freedom and

independence of the individual to five his own life in

his own way. However, that does not dismiss the matter

bv any means, for there is no doubt at all that while

the State stands to offer the legally permissible remedies

to men and women who, through marriage, have Men
into trouble, the State also is concerned Withi the other

side of the matter, namely, to keep the resort to those

remedies down to the irreducible mimmuim Society is

concerned not only with offering reheftothosewho, m
marriage, have found unhappiness and disaster, but w

concerned also with the evil results ansmg out of the

break-up of homes. Therefore I would not say that the

State, acting through the courts, could not do something

effectively in this matter. I would permit the prmciple

of persuasion. I think: that there are probably a few

persons who go through the divorce courts, who, with a

little kindly restraint and persuasion, would not and need

not do so. I do not think that their number is as large

as some would lead us to suppose, but there is‘
without

doubt a number, and that number is worth saving and

worth helping and worth being concerned about. I would

therefore consider that the linking of some! con-

ciliation services with the courts would Je per.mISsible

and indeed desirable, and in many respects I bave been

impressed with what the Americans bave been doing;
in

this way. But I have had, as I indicated a few moments

ago, certain stops in my mind, and ?erh^Ps

aj:

c
^. f

indicate what these stops are by saying under what con

Stions I would myself feel happy
5
°ut concffiat on

services offered through, and in association with, the

courts.
, .,

The first condition I would lay down wouid be that the

word “persuasion” should be taken very seriously , that

the offering of such services and the description of the

nature of those services, and even warnings as to the

undesirable results of breaking up a home when such
services might offer another solution, would be desirable

and wholly permissible. But where any kind of resistance

is met, I think it would be highly important that attempts

at persuasion should at once come to an end, in order
that people might have free access to their legal rights.

The second condition that I would lay down would be
that the use of persuasion as a measure of marriage con-
ciliation attached to the divorce courts should not be just

the superficial type of persuasion to which most couples
contemplating divorce have already been exposed from
friends, relatives and well-wishers generally—the kind of

persuasion which says “ Now, pull yourselves together and
go back and have another try ”. Most couples in marriage
difficulty have already done that several times and, unless
persuasion can really introduce new factors into the situa-

tion—new resources and fresh insight—then it is likely,

I think, to be of little avail. Therefore, persuasion should
be based on the certainty that new resources can be made
available to the couple. And the purpose of the persuasion
should be to convince them that there are ways of looking
at their problem into which they have not yet entered, and
that if they could see their problem in that new light,

with help in those new ways, they might themselves come
to desire the reconciliation which they do not think they
desire now. That is to say, the persuasion should have
some solid content, by offering opportunity for the full

exercise of counselling skills.

The third condition I would lay down would be that

conciliation work as such should never be mingled with

the administration of law. I say that in spite of the very

successful efforts made in some of these domestic relations

courts in America which are impressive to look at, and
very impressive when written up in the Reader's Digest.

But in spite of that, I feel that there is a basic and serious

danger involved in any attempt to mingle the function of

judgment and administration of the law, on the one hand,
and the function of marriage counselling and conciliation,

on the other. They are mutually exclusive functions, which
must be kept apart. Therefore, I would myself have hesita-

tion about allying counselling services directly to courts.

But I would have every support for the provision of some
kind of intermediary who, at as early a stage as possible

under the direction of the court, could, as it were, sift out

from those seeking divorce the persons likely to be able

effectively to avail themselves of skilled counselling, and
who could use such ways and means as were in his power
to direct those persons to seek competent help.

To the extent to which the Americans do more than

that I cannot go with them, but to the extent to which they

are doing that, I am wholly with them and would be very

happy to see some such arrangement made available here

in this country. I think it would do great good.

4486. As I understand it, you are suggesting that the

judge should not himself deal with the matter of reconcilia-

tion, but should have some organisation available, to which

he could suggest recourse in suitable cases?—Not only

that, but also that, if possible, this organisation should be

operative before the couple ever come before the judge.

The judge could, if necessary, even at that stage refer to

the organisation, provided the couple were entirely willing

to do so, but I would like to see it done even before the

petition is filed.

4487. I understand that. I was thinking for the

moment, having been a judge myself, of the functions of

the judge as you saw them.—You have fully discerned

what was in my mind.

4488. I think we have got your ideas very clearly,

unless there is any further point you wish to make?—
I would like to turn now to the effect of strict and liberal

divorce laws, respectively, upon attitudes to marriage. I

approach this subject, I may say. my Lord, with a great

deal of diffidence. I was tempted this morning, before I

came here, to pick up my cqpy of the Oxford Dictionary

and look at the definition of “ evidence ”, but my courage

failed me, for under this heading I feel that anything I

say will hardly be capable of definition as evidence. It

consists of little more than impressions and I recognise

that impressions are dangerous. I could wish with all

my heart that we had some evidence on this vitally

important subject.

4489. I can assure you .that other witnesses have given

us their impressions based upon their observation and

experience. I am sure that it would be most valuable
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that is not within our terms of reference—or at any rate,

it is not for us to suggest methods of education. But, as

we have heard a good deal of evidence on the subject, the

Commission would be glad to hear what you have to say

. . t an/i af the beginning of the war, was a rather shame-

to the Commission if you would give us yours. I would w
^

id at

rglucta
®

t> “Well, of course, we hate to do
be happy to do so on that understanding.

t£ is and we know js not really right, but things are

4490 It is a matter on which you could hardly give desperate and the law is there. What can we do but

statistics—Unfortunately not, and that is the difficulty. avafi ourselves of it? ” That moved on towards a kind

So far as my observation has gone, I have formed the
of feeUng ,

“After all, the law gives us these facilities

;

impression that recourse to divorce in most of our Western
peopie are taking advantage of them, why should not

societies is conditioned fundamentally by three factors we? ” Moving on again to a still more liberal attitude,

first the ttadi&ml ethical .nil religious sanctions o Well tlieIe the law and we are not living together

Sh alleSnce is given or, in some cases, perhaps only and shaU nol be happy, and why cannot I have my

Ko Srvfo? within the conimnnity. Secondly, the current
frel.dl)m , " Moving still further to the point at which

attitu™ of public opitlion-the rather ill-formed mass thMB may say
,

" Other peopie can get a divorce'

feeling in the community about divorce, expressed largely they can trump up evidence, why should I be treated

by the greater or lesser degree of social ostracism of
p-Ris because I cannot trump up suitable evidence?

those who seek divorce. Thirdly, the legal code of divorce The
'

re is a feeling-an admission perhaps rather

which I put last because it ought to be the stable and than a consi,dered judgment—which treats the terminating

abiding expression of the other two, or whatever compro-
of ,marriage more lightly. Precisely because it is more easy

mise has been worked out between them. That being so,
t0 term inate it, more people are doing so. Those are

it is not a simple matter at all to assess the effect of the
impressions, my Lord, and I do not advance them as

legal code of divorce upon attitudes to marriage, because evidence in the strict sense of .the word.

not be of any great weight, that in the various American

States, where conditions for divorce vary greatly, there

is not the degree of movement from State to State in order

to avail oneself of easier laws- in another State which

might be expec

the law of the
|

say—and this i

data in questior

r™“nhto tow * few wokr™ thHsubjech There i, nothing:
inM

met That would of course, not operate where the field about which I am more deeply persuaded than that

divorce laws were exceedingly strict. A good illustration the attempt to prevent marriage breakdown and divorce

of that is South Carolina, where, until two or three years decreases in efficacy with the advance of the condition of

non there was no divorce law, but under pressure that marital disharmony and maladjustment. It is possible

state of affairs has 'been terminated, and there now is a clinically to define specific points in. the development of

divorce law A great degree of strictness becomes m- marital maladjustment, from the first inception to the last

tolerable to the community, but a limited degree of strict- dismal decay and disintegration of the relationship, and to

ness seems to be accepted by the community. On the recognise that assistance, guidance, conciliation, counsel,

other hand I have formed the impression that where call it what you will, applied at these successive, points is

divorce laws become liberal, there appears to be an 0f rapidly diminishing effectiveness with the advance of

inrrpasimr tendency on the part of married people in the condition. And it is possible to go further. Indeed,

trouble to avail themselves of those facilities, other things it is an inevitable corollary of any such chnical exammation

being eaual Whether there is any discernible limit to of the nature and progress of marital disharmony. It s

thatforocess I do not know. It would be very interesting possible to recognise that the very inception of serious

.tn trv to find out. Obviously somewhere there is a disharmony almost always stems back to some inadequacy

limit If vou make divorce available without effort, there 0f one or both of the personalities—some state of

will be a time at which your divorce rate will presumably ignorance or misapprehension, some faulty emotional con-

cease to rise but there does not seem to be any very ditioning—which was present before marriage. Therefore,

strong evidence that that limit is in sight yet in those if there is one thing about which I am more deeply con-

Western societies which we have a good opportunity to vinced than any other it is that conciliation in late stages

studv Thus the liberalising tendency to make divorce of marital disharmony is only touching the very surface of

easier does in my opinion—and I emphasise that I am this great and lamentable social and personal problem,

only giving you my impressions-does tend to put the The real solution lies in long-term effective education and

idea of divorce more readily into the minds of people, preparation for marriage, and it would be very much my

who otherwise under a stricter regime would perhaps not hope that this Commission might see its way to make

consider it But as I have said, if the regime becomes some recommendation that that fundamental aspect of me

too strict it 'places too heavy demands on society, which subject be further explored and attended to. Aliything

breaks out and rebels. Therefore, there is perhaps some- done in the later stages is of comparatively little oon-

where a medium point between strictness and liberality sequence compared with what can be done preventively

which represents, on the one hand, what will be dis- earlier on, and I speak there not only of what I have

claimed by society, and, on the other hand, what is thought seen and learned in the field of marriage counselling, but

to be reasonably fair and just by the majority of people also of what I have seen to be possible in some of the best

within society. It seems to me that the unenviable task pieces of educational work now being earned out in > the

SierL
0
“xpSed SSbXto »«Sr^bidTE; ™^ »»

lau/ nf Hip particular State where they live. That is to observations about it in our Report. Would you tell us

cav—and this is the only point I am making out of the what, .in your view, is the value of education and prepara-

,

X

in Question in States^where the divorce law is strict, tion for marriage as a long-term means of preventing avoid-
da., m * to, and no, ab.s divo^?-^,.! *^*W^,*° bo al.owod

of law-makers is somehow to try to determine that point.

The only further impression that I would mention at this

stage is that what I have seen in the United States in this

matter seems to be confirmed by the changes of attitude

which have been very noticeable in this country over a

period of time. I have tried to avoid giving impressions

of what has been happening in this country, because those

impressions have been available as much to members or

the- Commission as .to myself. But, in this one particular,

perhaps I have had an unusual opportunity of feeling the

pulse of people's judgments and emotions, in that I have

received, over a period of ten years or so, a ’great many

those letters, and I have thought that I noticed, through the and colleges in the United States, very fulli and detailed

wars an increasing tendency to treat the breaking of -courses, on marriage and family living are now available

marriage more lightly because it was more easy to go ip the form of “ life adjustment courses, which can be

about ft. -The feeling, in those early days just before the . i^ken by. students m any faculty, and which they can

United States. I am very.deeply persuaded of the import-

ance of this preparatory work and of its validity. More

than that I think I should not say, because I recognise

your generosity in allowing me. to speak on this subject.

4492. Cpuld you give us a brief description of the

nature of this training, of which you so much approve,

in . the United States. When does it begin and what 19

done exactly?—It is at the moment only in its beginnings.

It has had its real beginnings in the universities. Without

doubt the leadership in this whole field of working for

better marriage and family relationships, both from the

preventive and remedial angle, has come, in the United
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utilise towards the points which they must gather for their

ultimate academic achievement. These courses are being

very widely used now, but it is recognised that, valuable

as they are, they involve beginning at the least effective

end, and now the movement is towards taking the same

kind of programme—suitably adjusted—into the high

schools, which deal with young people during their

adolescent years from about fourteen to eighteen. There

has been a great extension of such courses in the high

schools. I am not speaking now of sex education in any

narrow sense at all ;
I am speaking of education for

family living, covering a very wide field. Going along with

that programme, there is a great deal of experimentation

—

some of it extremely significant—in parent education, in

the recognition that the real formation of emotional

attitudes, which will later be decisive in marriage, takes

place within the relationships between parents and children

in the home. All of that is educational in the widest

sense of the word, and it will all ultimately, when the

Americans have had time to work at it a little longer,

merge into a total pattern in which they will seek to give

to young people—I was going to use the word “con-

ditioning ”, you may not like the word, but let it stand

—

will seek to give to young people the right sort of con-

ditioning towards the not uncomplicated art of living

effectively within a family either as a husband or as a

wife—as a father or as a mother.

I know that to speak of the Americans making great

strides in this direction, in the face of the appalling

American divorce rate and looseness of standards in certain

directions and so forth, is at once to invite criticism.

But I am convinced that behind all the rather confused

and chaotic scene which America presents to the observer,

there is deep down a vital piece of educational work in

the direction of preparing for family life going on. Some
researches have been carried out to follow up this educa-

tional work, and all of them have convincingly

demonstrated the unquestioned efficacy of such training.

4493. Has there been time to observe the results, for

instance, that people who have taken those courses are

less likely to become divorced?—Yes. There have been

researches made following up the university students who
have had the courses, comparing them with students who
had not had the courses. Of course, you must be careful

about researches of that kind because so many factors

enter into the case. I would not give great weight to

those particular statistics, but the cumulative evidence is

to me convincing.

4494. (Dr. Roberlon): Might I ask with regard to the

Family Service agencies of which you spoke earlier, do

these function at all through the maternity and child wel-

fare service?—No. I was speaking of quite separate and

autonomous organisations, which are social welfare

agencies as such. I would refer to agencies for marriage

conciliation associated with maternity and child welfare

organisations as being in my second group rather than in

my first. There are only a few and I would not class them

in the same group as the social welfare agencies.

4495. There is no link up?—iHardly any.

4496. (Sheriff Walker): Professor Mace, does Judge

Alexander of Toledo, about whom you spoke, exercise

divorce jurisdiction?—(He does.

4497. And in regard to the instance you gave of Judge

Alexander himself trying to effect reconciliation, can you

tell me whether the parties concerned had instituted an

action of divorce before him?—Not in all cases, but in a

few cases. I think that, generally, when it comes to a

specific action for divorce, .the regular procedure of the

court is followed, but I am not very sure on this subject.

If you press me further about the precise details, I am
afraid I shall have to say I cannot be of much use to the

Commission. It would be easy to get the information, but

I do not happen to have it here.

4498. It was the detail I wanted to know, so that I

should have the picture in my mind. I was wondering

if this was an instance in which a petitioner had petitioned

for a divorce, and the respondent was defending, and

that Judge Alexander invited them into his room to talk

about it?—I do not imagine that Judge Alexander him-

self carries out the kind of procedure I have described,

and I am glad of the opportunity to correct that possible

impression. Judge Alexander, I believe, sits as a judge in

his court, but what he has done at Toledo is to build up

a staff of marriage counsellors, and by some means,

17084
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persuasion is brought to bear upon those who are seeking

divorce to be interviewed by the counselling staff at the

court before they appear formally in the court. I think

that Judge Alexander, in certain instances, would be quite

ready himself to sit down with a couple, but not in the

court and under the formal conditions of judicial

procedure.

4499. Do you know whether any reconcilation has

actually come about .through that form of procedure?

—

Yes, it is definitely claimed that it has had very successful

results. Of course, successful results require definition.

Always in these matters in a difficult situation there are so

many factors operative that what may appear to be a
success may be very short-lived. If you have enough
persuasiveness and charm you can send almost any couple

home arm in arm if you keep on long enough and are

sufficiently coercive, but what happens next day or in a
week is another matter. (Chairman) : I think we have
applied for particulars in respect of each of the States in

America, and that might supply what Sheriff Walker is

asking for.

4500. {Sheriff Walker)

:

Yes, my Lord, that would satisfy

me. There is only one other matter, Professor Mace.
You spoke about the pre-marital training that is given

so much in America. Could you give me particulars?

What would an adolescent boy at a university be taught?

—I would be very happy to give you some details about

that, because I am myself, at the university where I am
working, offering such a course. It is a course of forty

lectures on the subject of marriage, in which I try to

cover the field fairly thoroughly. Some .people are

astonished that you can produce forty lectures on the sub-

ject. I can assure you I do so without any difficulty and,

I hope, without undue repetition. That course is followed

up, for students who desire it, with a similar course of

forty lectures the year after on parenthood and family

living. .So you see I get a chance of forty lectures one
year and forty lectures the next year, a total of eighty

lectures with a particular group of students. I will give

you more detail of what I say if that is what you wish?

4501. I did not want to know how many lectures, but

rather what subjects would be taught?—I would begin

with a sociological introduction to the subject in order

to get it in its setting. I would then proceed to consider

the nature of the marriage relationship, the nature of . . .

4502. Pause there
;
you deal with the nature of the

marriage relationship, but what exactly do you tell the

students about it?—It would take me a long time to begin

to summarise.

4503. (Chairman)

:

Might I make a suggestion? I see

that you have written several books. Is there any book
which contains the substance of your forty lectures?—No,
unfortunately there is not.

4504. I hoped there might be some way in which Sheriff

Walker could be enlightened without . .
.—I am anxious

to be of service to Sheriff Walker, but to do justice to

myself by being very brief, and to do justice to him by
being adequate, is a dilemma I am in a difficulty in solving.

(Chairman): I must say I sympathise with your diffi-

cuty. (Sheriff Walker)

:

Thank you. Professor.

4505. (Mr. Young)

:

You spoke, Professor Mace, about

divorce-mindedness. There are many elements underlying

that and I am rather interested in them. May I suggest

other factors to you which may make people more divorce-

minded? There has been a tremendous development, has

there not, in publicity—in the sense that there are very

few people now who cannot read or write. You would

agree with that, would you not, in comparison with

seventy-five years ago?—Yes, there is greater solidarity

in people’s thinking.

4506. There has been a development also in literature

—in the sense of factual as opposed to emotional litera-

ture?—Yes.

4507. Books are cheaper—hooks on the subject are avail-

able to everybody?—Yes.

4508. And we have the radio, upon which very often

topics of divorce law, and so on, are discussed and broad-

cast to 'millions of people. That did not happen years

ago?—No.

4509. And we have the Press, which is now a universal

thing ;
people read Sunday papers which are very widely

circulated and in which these topics, including, I think,
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some contributions of your own, are widely disseminated.

We have also, of course, a tremendous movement of

population today as compared with seventy-five or a hun-

dred years ago.—That is true.

4510. And also the development of a great many volun-

tary organisations, which offer to help people out of their

difficulties? Do you agree?—Yes.

4511. When you add up all that—is it not exceedingly

difficult, if not impossible, to say that people are more

divorce-minded because the grounds of divorce have been

extended?—I did not say that. I said that one of the

reasons why people are more divorce-minded, and one or

the reasons—and I accept all the other factors that you

have given and I can add some more—one of the reasons

is the fact that divorce is more readily available. I would

say that, and I would say something further. You have

referred to the greater ease by which there is an ex-

change of views between people, through the Press, radio,

books and so forth. We must remember that the views

which are expressed are views based on the current and

existing data, and one of these data, and not an insignifi-

cant one, is that divorce is now readily available, whereas

divorce was previously not readily available, so that the

way in which people discuss marriage and the aspects of

marriage which they discuss will be conditioned by the

greater availability of divorce. Therefore, the greater

availability of divorce, besides being one reason among

others, is also a factor influencing several of the other

reasons which you have given. But more than that I

would not say. I would never say that the widespread

availability of divorce today is the one factor which has

made people divorce-minded, because I could conceive

of a society where you could have divorce without effort

and without conditions, and yet where there would be no

divorce—where people would find divorce so antipathetic,

where people would have religious and ethical restraint,

and public opinion would be so hostile to it that no one

would dare to use the facilities available.

4512. Assume that you left the grounds of divorce as

they are or even extended them, but you prohibited all

reference in the Press, radio, literature and in any other

form of publicity, to divorce. Would not that have a

tendency to reduce divorce?—I think it might, but how

practical the matter is . . .

4513. I am not suggesting that it is practical, I am
merely suggesting it as a test of whether you can extricate

out of all these factors whether it as really possible to

say that people are more divorce-minded because of addi-

tional grounds of divorce?—1 repeat that I think that the

availability of additional grounds for divorce has contri-

buted to an increased divorce-mindedness. If that is

accepted, I am satisfied ; if that is not accepted, then I

could not agree.

4514. But it cannot be disentangled from the other fac-

tors?—To some extent it could, but some of the factors

are so closely allied with the status quo, which after all

is the subject of discussion in papers, the radio and the

like, that its disentanglement is impossible in those areas.

There are other areas possibly, such as the movement of

population, where disentanglement would be possible, but

it would be a difficult task.

4515. (Mrs. Allen) : On the question of training, may

I ask if the same principle as you adopt in your university

is carried through in other universities and in the high

schools?—There are many universities where it is being

done. The number of universities where there are what

we call functional courses on marriage, as distinct from

purely academic courses on anthropology and sociology

and touching upon marriage, has been cited as well over

600. The length of the courses would, I think, be roughly

comparable with the course I give. Most American uni-

versities aie divided into two semesters, and there are

mostly two courses in each year, so I think the answer

to that is “ yes ”.

4516. And the high schools?—I have no figures there.

Nobody knows, because in America there is no Ministry

of Education, and every local community is its own educa-

tion authority. To secure reliable information would be

extremely difficult. I can only say that there is some

very significant work being done—I have seen it myself

—

and there is a marked tendency for it to increase. It

is opposed by the Catholics, not because they oppose

education for family life, but because they do not v/ish

members of their own faith to receive it through the public

schools. So, from that .point of view, the development of

this programme is somewhat hindered, but it is never-

theless increasing. There are some pieces of work that

are discreditable and unsatisfactory but, by and large,

I think that the movement is sound.

4517. And have the people who undertake this work

any special training?—Yes, for the most part the people

who are doing this kind of teaching have had training for

it It is now possible at .a great many American universi-

ties to do special training in education for family life.

4518. {Mr. Beloe): Would it be true to say that children

in the United States on the whole stay at school longer

than the children in this country?—I think that is so

;

far more go to college or university.

4519. So I suppose it would be true to say that the

educational system would have a greater opportunity of

dealing with this subject in the United States than in this

country?—Yes. The universities have a unique oppor-

tunity in the United States. There is no other country

in the world which, pro rata, has anything like so large

a university population. It is for that reason that this

movement in the universities is so significant, because

the universities play such a tremendously important part

in the life of many members of .the community.

4520. It is also true, I believe, that more girls go to

university in proportion than they do in this country,

and that the universities are more fully co-educational

than in this country?—Yes, I would agree.

4521. So that the conditions are rather different?—

There is a far-reaching difference between a university

in this country and a university in the United States.

4522. I wonder if I might turn to other possible means
of preventing marital trouble. To your knowledge, is it

the fact that in any of the States the preliminaries to

marriage are more difficult than in this country?—To
my knowledge they are much more easy, if you mean the

specific approach to getting married?

4523. I did mean the actual civil steps which you have

to take.—The notice required, and so forth, and the hours

at which marriages can take place .tend to suggest that

marriage is very much easier in the United States than

here. Ministers complain that they can do little in the

way of marriage preparation in some instances, because

people will come walking along in their working clothes

and demand to be married immediately in the minister’s

home. It is easy, it is not necessary .to be married in

church—the .parties produce the necessary certificate and

that is all that is required. They will knock the minister

up in the middle of the night in order to be married,

or they will race off in a car to some magistrate or

justice of the peace and knook him up. The preliminaries

are not very exacting; that is my impression.

4524. Would you say that there is any relationship

between the ease with which one can get married and the

rate of divorce?—Probably there is such a relationship,

but it would be one factor among many. But I think that

if a few not too discouraging hurdles were placed in the

way, particularly of very young people who plan to get

married—certain inevitable delays and the like—then some
of them .might have time to think better of it, and I think

that such people are the type who later on are liable to

come into a divorce court. So I think there would be

a relationship, it might not be very great, it would be one

factor among others. I certainly .think that marriage
contracted rather hastily and under those circumstances

is not likely to impress young persons as a matter of

great weight, dignity and sanctity.

4525. It is probably impossible for you to answer this

question, but I think it is worth asking it. The laws of

marriage and the laws of divorce are different in each
State?—That is correct.

4526. Have you any idea, first of all, whether there are

more divorces where it is easier to get a divorce?—I think

the answer is yes, but the reply must carry the qualifica-

tion that .there would be some limited tendency in such

cases for people from other States to migrate in order to

avail themselves of the opportunity. This does not take

place to the extent .which one might expect, but it does

take place.

4527. I believe that the divorce rate is very high in

Nevada?—Yes, that is a case in point where the figure is

untrustworthy.
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4528. lit is a sort of safety valve for film stars?—And
other wealthy people who can afford to take a ’plane

and spend six weeks in Nevada. I am sorry I come
so ill-armed with precise information about these matters.

The information can easily be got, but I do not happen to

have the statistics at my finger tips

4529. {Chairman)-. Might I say that we have sent a
questionnaire to the United States through the Foreign
Office requesting various particulars of the law in each
of the forty-eight States, so perhaps it would be fairer to

wait for that.—I think that the Commission would be well

advised to wait for that because my replies may not be
accurate, and I give them with a certain diffidence. I

would, incidentally, be very ready, if I could be of service

to the Commission, to secure any specific data on the

other side which is not easily obtainable through Govern-
ment auspices. But I prefer anything 1 have said here

this afternoon of a statistical nature to be viewed with
reserve, because I cannot carry these figures in my head,
and I have not really come prepared for questions of that

type. (Chairman) : We are very grateful to you for your
offer, which I will certainly bear in mind.

4530. (Mr. Beloe)

:

I have one other question, and that

is, whether there is any relationship between the illegiti-

macy rate and the severity of the divorce laws?—You
mean in States where divorce is difficult to obtain. I

simply do not know, but again the answer could easily

be obtained.

4531. Then might l ask this? I think that this is per-

haps an easier question, I fully realise that the other two
have been difficult. Are the reconciliation arrangements

available in the courts more numerous where there are

more liberal divorce laws, and is it found that there is

less need for conciliation arrangements where the divorce

law is severe?—J very much doubt whether the avail-

ability of conciliation services bears any real relationship

to the severity or otherwise of the divorce law. The
inception of conciliation services is usually the work of

an inspired individual or group of individuals who set in

motion these organisations and arrangements. Perhaps in

States where the divorce law was liberal, and where there-

fore the incidence of divorce was high, the incentive to

take such action would be greater, but 1 do not think that

there is any significant relationship upon which any con-

clusion can be built between the itwo. May I for a moment
hark back to your previous question and warn you that,

in any assessment of illegitimacy figures in the United

States, it is essential to distinguish between the white and
negro figures. It is a very important distinction that has

to be made because the environmental factors are so

different.

4532. Thank you very much. The next point I would

like to ask you is whether any public funds, whether they

be municipal, State, or Federal, are made available for

a voluntary marriage guidance society?—I think not. You

must remember that the constitution of the United States

is at this point fundamentally different from that of our

own country. It is not normally the custom of the

Federal Government to make grants to this kind of work.

The only such grant that I am aware of is a fairly sub-

stantial grant made to the Marriage Council of

Philadelphia—but only because that Council is carrying

out, under the direction of the Federal Government, an

extensive and important piece of research. There is no

other Federal aid I know of to any marriage conciliation

agency of a voluntary type. I am not aware that there

is any State aid, as opposed to Federal aid, available to

such institutions. Most of the aid for work of that kind

normally comes through the community chest and is the

result of direct donations from the citizens.

4533. Finally, on a question on which you have not

touched at all in your most interesting talk, have you any

impression as to the stability of the children of diVOTced

parents and their capability to face problems?—I have

some limited experience, because many of my students

are the children of divorced parents and I have come to

know them very intimately. I have certainly formed the

impression that the students who were the children ot

divorced homes have suffered emotionally m consequence

—not in all cases, but in a number of cases which have

seemed to me impressive. Of course, I have no reliable

statistical basis of comparison. I find that many ot my

students who have been the children of divorced parents

develop personality difficulties, which, I think, they would

not have developed otherwise, and which, when I try to
help them, seem to be very closely related to the break-
down of the .parents’ marriage.

4534. My reason for asking that is this. It has been
said to me on more than one occasion that in the United
States—I know people talk very vaguely about the United
States, but I think they mean the part of the United States
in which it is more easy to get a divorce—children have
become acclimatised to divorce and can cope with it in
a way that the children in this country cannot?—That is

true in the sense that there is not the same social rejection
of the child of divorced parents by other children, as still

to some extent, I think, obtains amongst children in this
country. There are so many children in any given school
in America whose parents are divorced that a very clear
and invidious distinction is not normally made, and in
that respect the children have a rather easier time. But 1

have no reason to believe that in terms of the deeper
emotional upheavals resulting from the break-up of the
parental home they suffer any less than the children in
this country.

4535. (Lady Bragg): Professor Mace, I should like
your opinion about a point of view which was actually
suggested to me in America, on the question of education
for marriage. Do you find that at its present stage of
development, this preparation for family life makes for
a form of self-consciousness on the part of younger
parents? Do they have a perpetual anxiety in their be-
haviour towards each other and towards their children?
The young mother, when the first child is bom, is worried
as to whether she is about to do some long-term mischief
—either emotional or physical—by the simplest action?—
I do so very clearly recognise what you have described.
I have encountered it again and again. Yes, that does
happen. That attitude is not necessarily, however, very
closely associated with the fact that education for family
life is given. It is something which is operative on a
number of other levels in American societys You must
remember that the Americans have not been involved in
a very profound struggle for existence at elemental levels

for some time. It is a land of plenty, and when people
no longer have to struggle desperately for the necessities
of life, they tend to become pre-occupied with non-essen-
tials. It is true to say that many American moifchers are
just as fastidiously pre-occupied with the question of
whether their children get the right amount of calories
or vitamins, or whether they have all the shots for all
the possible diseases they can contract, as they are con-
cerned as to whether psychologically they have handled
the child rightly in this tantrum or the other. I think
that that particular reaction is one to which young Ameri-
can parents are very susceptible at any level. However,
I will grant you that one effect of intensive education for
family life is to some extent to create a certain amount of
anxiety in parents, which may in some instances have an
undesirable effect. But I think that the danger involved
is out of all proportion to the advantage gained by helping
young people to be enlightened about the nature of their
relationships. If they did not have that kind of anxiety
lest they were doing the right thing, they would have
much more insidious anxieties of another nature which
would perhaps not come to light, but which would be the
result of ignorance. So I do not feel that the argument
has weight when all the factors are taken into considera-
tion.

4536. {Sir Russell Brain): Professor Mace, I am sure

you are familiar with the views of anthropologists on
marriage, including those of Dr. Margaret Mead. Would
you agree that throughout the world there is a very wide
variety of patterns in marriage?—'Indeed there is.

4537. And many divergent patterns seem to succeed

provided -they have social sanction in a particular com-

munity?—Yes.

4538. Do you think that what has been called divorce-

mindedness represents a conflict between the views of a

considerable number of individuals in a society and the

long-standing social sanctions with regard to marriage?—

To some extent, I think, that is undoubtedly a factor. I

hinted that when I said that I thought that recourse to

divorce was usually conditioned by three factors. I indi-

cated that I thought that the legal codes were ideally

the expression of some kind of compromise between the

traditional ethical and religious sanctions and the public
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opinion prevailing at the time-nthe emotional climate of

the time
P

These two very -frequently do cane

fliot, especially in times of profound social change—and

we are living through such times now.

4539. I think you said that in America there are

<snme States in which the social sanction is strict and

others in which you described it as liberal I imagine

That there would be a third group which might be described

as intermediate?—Yes, I think so.

4540. This may be a difficult question to answer, but I

do not think you said which of these systems seems to

von to make for the happiness and stability of the society.

—I do not know that it is a question I could answer, except

in the temisTn which I have already hinted at an answer

(Chairman): Might I ask whether you are speaking of

social sanctions,
8

that is the general athtude towards

divorced persons, or of the strictness of the law? (Air

Russell Brain): I think Professor Mace was alluding to

the strictness of the law.

4541. (Chairman) : I see, you used the '' sanc-

tions”, and I was not quite sure—I have 1
“VjJ;

suggested that it is my impression that where a law

hecomes so strict 'that it is seriously out of tune with the

kfnTol resSant of the existing ethical and religious

sanctions, on the one hand, and the current emotional

Sate, on the other, then you have a crisis Andthe

results of maintaining the law at that level of strictness

will be serious, because people will rebel against rt and

will think that it is even virtuous to defy the law On the

other hand, if the law goes beyond the point of that

resultant in liberality, then it will tend

movement of the resultant away from stability. This is

very complicated to answer because the question^raises a

nice philosophical point, but my own feeling is that I want

to see our society determine that resultant accurately and

express it fairly and justly in the law. That does not

bring us down to earth at all, I know, but is that what

you wanted me to bring out?

4542. (Sir Russell Brain) : I think I understand what

you mean. I want to ask rather a different question^

I

think you have just come from Scandinavia. Areytw

familiar with the divorce laws of Norway? Not as

familiar as I ought to be. I have been there on a vacation,

and my contact with the situation in relation to marriage

and divorce in Scandinavia is very superficial.

4543. At any rate, it is very much easier to obtain a

divorce there than here?—Yes.

4544. Have you any views as to what effect, if any,

that has had on the happiness and well-being ol the

Scandinavian peoples, whether it has produced results

which, we are told, will follow in this country if there

is any extension of the grounds of divorce?—I would

really be speaking without any real foundation of know-

ledge if I tried to give an answer. I just do not know.

•4545. Do you think that the same effects would neces-

sarily follow in different countries, for example, that a

similar relaxation would" produce the same effects in

Norway as it would in Nevada or some such place as

that in the United States?—Not being able to make a

real judgment about the effect, I could hardly follow that

judgment and apply it elsewhere. I cannot even make

any judgment on the Scandinavian society. I feel that

this is a question which could only be answered by

someone who has a fairly extensive knowledge of the

Scandinavian peoples and their psychology m relation to

their -social institutions.

4546. Could you say what' has been the effect in the

United States in those States where divorce has been much

easier?—I thought I had already indicated that my
impression is that it has made people more divorce-minded,

to use the phrase which is in currency at the moment.

4547. I do not mean quite that, I mean the effect on

their happiness and welfare generally. The national

welfare, we are told, would' suffer if certam changes are

introduced here.—You mean that -there would be greater

gaiety a spirit of relaxation, freedom from brooding

anxiety, and so forth, in States where divorce was easily

available?

4548. I did not mean- that; I am referring to what

• witnesses have told us, that relaxation an the divorce

law would produce ill effects on the national Character-

Witnesses have said that that is true of Scandinavia?

4549 No, not Scandinavia, in the United States?—

I

simply would not be able to make a judgment on that

either. I five in the State of New Jersey, where the

divorce law is 'broadly similar to that of this country. I

have not been long enough in any other State, and you

would have to live for years in the State in question and

really get the feel of it, to make a judgment so difficult

as that. I have not been long enough in any State where

the divorce law is liberal to be in a position to answer

such a question as that, I am sorry.

4550. (Mr. Flecker): 'Is there any literature readily

available about the courses in education on preparation

for marriage, which are conducted both in college and

in high school in the United States? There is a vast

literature, for many of the professors who have given

these courses have written large and impressive text-hooks

embodying the material of their courses in a way which I

regret to say I have not, otherwise I would have been

happy to put it at the disposal of Sheriff Walker, who

asked for it. There are others who have done so, and

there are quite a couple of dozen standard texts which do

in fact embody the material given in such college and

university courses.

4551. And high school ones as well?—Yes. There are

fewer of those because the development in the high schools

is more recent, but I can think now at once of two

excellent standard books produced by very competent

people, and there are more coming along.

4552. You mentioned that you receive constant letters

from people who are in matrimonial difficulties of one

sort and another. It seems to me that, m this country,

at least, we are told that there is less ostracism now of

people who do not strictly observe the old-fashioned

code. Public opinion is not so much against what our

ancestors used to call “living in sm .
Would you agree

with that?—Yes, quite definitely.

4553 On the other hand, there seems to be an outcry

from people who claim that the present divorce laws are

unfair to them, that they are kept in bondage, and who

grumble at having to have an illicit union, which gives

them a sense of being ostracised. Can you reconcile those

two attitudes?—These attitudes derive from rather different

groups of people, of course.

4554. I should have thought that those who have formed

illicit unions would be the people who profit from the

fact that there is less ostracism?—You mean that they

would not bother whether they were married or not, since

it did not seem to matter to their social standing?

4555. Exactly.—’There is a certain amount of truth in

that. It does appear on the face of -it rather puzzling.

But when you talk with these people, you do discover

that while outwardly they may appear to flaunt accepted

standards of marriage, yet deep down most of them feel

the need for .the security that a socially approved relation-

ship such as marriage gives. And, of course, there arc

certain legal advantages and securities which are unobtain-

able without a valid marriage, and these things matter to

them. I think that those two factors perhaps make some
contribution towards an explanation. Whether they offer

the whole explanation I am not sure, there may be other

factors as well.

4556. It is rather tempting to say to such people, “ You
have obviously shown by your actions that you do not

care a bit about accepted views of marriage, then why
are you caring about having the divorce laws altered in

order to -make your relationship a legal one ”?—Of
course, there is not a total lack of social ostracism, there

is only a reduction. If one speaks to such persons and

gets beneath the surface to their feeling of isolation and
exclusion by certain friends, their hyper-sensitivity in cer-

tain social groups, one realises that social ostracism has

by no means ceased to exist.

4557. (Mrs. Jones-Roberts) : When you described the

conciliation services in the United States, Professor Mace,

you enumerated three categories. First of all, the pro-

fessional person who meets people in distress in the

ordinary course of his or her work. Then the social

welfare centres, which I gather are more or less equivalent

to our Marriage Guidance Councils, and, thirdly, some
kind of service which is attached to the courts. Can you

give us your impression—you could not possibly give

figures I know—of the scale on which people resort to

these social welfare centres, that is, to the equivalent of
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our Marriage Guidance Councils here?—Yes, I think I can
do that, because I have had contaot with a good many
of them. My impression is that the situation is much the

same as it is in this country, that there is a great demand
for the sort of help which those agencies give, depending
to a large extent on the effectiveness with which the ser-

vices are made known to the public. When the public

do know that the services are available, and are assured

that those services are competent, there is no lack of men
and women who with gladness and eagerness will 6eek

them. The best available services in the United States, to

my knowledge, are under pressure and have difficulty in

coping with the number of men and women seeking their

assistance. Is that the answer to your question?

4558. Yes, thank you very much. Now the second
question is this: certain witnesses have told us that the

Marriage Guidance Councils in this country seem to

attract more what they call the middle classes, whereas the

working classes are cared for more by the probation
service attached to the magistrates’ courts. Have you
observed any division of that kind in the United States?

—

A similar, though not identical, division. The arrange-
ment of courts in the United States is a little different from
our own. Divorce* has been so easily accessible that it

has not to nearly the same extent been customary for

people to seek the type of orders which are available in

the magistrates’ courts in this country, and which in some
way legalise separation of husband and wife. Therefore
that parallel could not be drawn, but a corresponding

parallel can be drawn in that perhaps there is a slight

preponderance of the middle classes making use of the

professional type of organisation which I have described,

and more of the working classes using the type of social

welfare organisation which I have described. For
example, I can think of people who have said to me, “ We
want help about our marriage, but we do not feel that

we should go to the Family Service agency in our com-
munity, because that is for people of a rather different

class from ourselves ”. These are the people who would
go rather to the centres and clinics organised by profes-

sional groups. There has been that distinction.

4559. And along what lines do you envisage develop-

ment in the United States? Along the lines of social

welfare centres or some service attached to the courts, or

perhaps not at all?—The situation in the United States

is extremely chaotic at the moment because, as I have

said, there is not any recognised and accepted central co-

ordination. The American Association of Marriage

Counsellors is at the moment making a heroic effort to

bring order out of chaos in two ways ;
first, by attempting

to insist upon certain standards of personality and profes-

sional qualification for all marriage counsellors, which we
wisely did at the beginning in this country, and so we have

no such problem. Secondly, the American Association of

Marriage Counsellors is at the moment making a survey

of all the existing agencies in the United States in an

attempt to evaluate the quality of their service. When
that survey has been completed, I imagine that the result

will be that the Association will be prepared to give

certification to certain agencies, which it considers to be

offering satisfactory services, and to withhold that certifi-

cation from others. Whether that will have any effect

(The witness

(Adjourned to Monday, 21th October, 1952, at

upon the unsatisfactory agencies, I do not know, it may
or it may not. But there is at the moment a marked
concern among responsible people in this field in the

United States that the whole service of matrimonial con-

ciliation should be tidied up and co-ordinated, and that

some kind of generally accepted standards of working
should be applied. Thus, I would say 'that there is a

good chance that in the next five or ten years the rather

chaotic situation in the United States will be tidied up,

but it is an unenviable task.

4560. (Lord Keith): Professor Mace, what proportion

of students at your University attend your lectures on
marriage relations?—The courses in question are available

only to students in the second two years. The students in

the first two years can only attend the courses on personal,

application, that is to say, if they are going to get married
they can come and see me and I certify their attendance.

Thus the course is mainly confined to what are called

upper classmen. I would say that about one-fourth of

the entire student body takes my courses. Whether that

would be a representative estimate for the universities

as a whole, I do not know, it is very debatable.

4561. Let us cut out for the moment your first-year

students who, I understand, do not join. . . .—'The first

two years
;
the bachelor’s degree is a four-year course in

the United States.

4562. I see, then these lectures are part of the Bachelor

of Arts course?—Not quite. American universities permit

a certain small proportion of fully recognised courses

to be given on the subject of what they call “ life adjust-

ment”. They permit students to take a strictly limited

number of courses in “ life adjustment ”, that is to say,

a student who is graduating in mathematics can take my
course and have the credit for that course applied to his

degree, but only to a very limited extent is that permitted.

It is regarded as a kind of pastoral function which the

university fulfils towards its students. Therefore the

students who take my course come from all faculties.

4563. Take the twenty-five per cent. Can you divide

that between men and women?—Yes. Sixty per cent,

of women to forty per cent, of men, which happens to

be almost exactly the distribution of the sexes in the

University as a whole.

4564. You mean that there are more women than men
students?—There are more women than men. That is

not unusual in American universities.

4565. Would you say that it was the more serious-

minded of the students who composed that twenty-five per

cent, that attended your lectures?—I would say that the

majority fall into that category, but I would say that there

was a small minority from the opposite category.

4566. You mean that there is a small minority who
attend out of curiosity?—A small minority, exactly.

4567. (Chairman) : Am I right in thinking that for no

students is attendance at these lectures compulsory?—Yes.

(Chairman) : I have no further questions. Thank you

very much for coming to help us. It has been most useful

to us.—Thank you, my Lord, for the opportunity.

withdrew.)

2 p.m. Hearing to be resumed in Edinburgh.)
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)

Mrs. Margaret Allen

Dr. May Baird, B.Sc., M.B., Ch.B.

Mr. R. Beloe, M.A.

Mrs. E. M. Brace

Lady Bragg

Mr. G. C. P. Brown, M.A.

Sir Frederick Burrows, G.C.S.I., G.C.I.E.

Mr. H. L. O. Flecker, C.B.E., M.A.

The Honourable Lord Keith

Mr. F. G. Lawrence, Q.C.

Mr. D. Mace
Mr. H. H. Maddocks, M.C.

The Honourable Mr. Justice Pearce

The Viscountess Portal, M.B.E.

Dr. Violet Roberton, C.B.E., LL.D.

Sheriff J. Walker, Q.C., M.A.

Mr. Thomas Young, O.B.E.

Miss M. W. Dennehy, C.B.E. (Secretary

)

Mr. A. T. F. Ogilvie (Assistant Secretary)

Mr. D. R. L. Holloway (Assistant Secretary)

PAPER No. 57

MEMORANDUM SUBMITTED BY THE RT. HON. LORD COOPER, O.B.E., LL.D.,

LORD PRESIDENT OF THE COURT OF SESSION

1. The only matter on which I consider it appropriate

to tender evidence to the Commission on behalf of the

Court is the question raised by that part of the terms of

reference which directs the attention of the Commission

to “ the powers of courts of inferior jurisdiction in matters

affecting relations between husband and wife ”, and to

the propriety of changes in the law or its administration

in that respect.

2. Prior to 1830 actions affecting status were the

exclusive concern of the Commissary Courts, which had

inherited the powers and duties of the pre-Reformation

Courts Christian. Upon the abolition of the Commissary

Courts, the Court of Session Act of 1830, Section 33,

conferred privative jurisdiction in such actions upon the

Court of Session. The actions enumerated in the Act

(as amended by the Conjugal Rights (Scotland) Amend-

ment Act, 1861) were declarators of marriage, or nullity,

of legitimacy and of bastardy; actions of divorce and

of separation a mensa et thoro ;
actions of putting to

silence ; and actions of aliment between husband and wife

instituted in the Court of Session. The jurisdiction of the

Sheriff Court in actions of aliment was construed as

limited to awards of interim aliment in cases where there

was separation de facto or de jure.

3. So matters stood from 1830 until 1907, when the

Sheriff Courts (Scotland) Act of that year re-defined and

expanded the juridiction of the Sheriff Court in terms

which required to be re-enacted in 1913 because of con-

flicting decisions as to the effect of the Act of 1907. The

1913 Act conferred jurisdiction upon the Sheriff Court

in “ actions of aliment, provided that as between husband

and wife they are actions of separation and aliment,

adherence and aliment or interim aliment; and actions

for regulating the custody of children ”
: but this provi-

sion was qualified by (a) an express exclusion from the

Sheriff’s jurisdiction of “ declarators of marriage or

nullity of marriage, and actions the direct or main object

of which is to determine the personal status of individuals

and (b) a power to the Sheriff on cause shown or ex

proprio motu to remit to the Court of Session actions

of separation and aliment, adherence and aliment, or

interim aliment or actions for regulating the custody of

children.

4. Actions for aliment and for regulating the custody

of children are not in the strict sense actions affecting

status, and actions for adherence and aliment and separa-

tion and aliment leave the marriage tie unaffected and
have become of much less importance since the Divorce
(Scotland) Act, 1938. Putting these aside, all actions
“ the direct or main object of which is to determine the

personal status of individuals ”, and in particular all actions

of divorce, nullity and declarator of marriage, are the

exclusive concern of the Court of Session and have been

solely cognisable in the Court of Session since 1830.

5. In my opinion no sufficient justification can be
alleged from the standpoint of public convenience for

transferring this jurisdiction in whole or in part from the

Court of Session to the Sheriff Court. On the contrary,

I consider that any such transfer would be attended by
grave objections from the standpoint of the due adminis-

tration of the law.

6. I append a statement based on such official statistics

as have been published, showing the volume of work of

this class which has been handled in the Court of Session

during the last twelve years. No purpose would be served

by carrying the investigation further- back, since the

position was transformed by the war and by the Act

of 1938. The great mass of the business consists of

undefended actions which account for about ninety-eight

per cant, of the total. Defended actions, of course, absorb

much more judicial time, as the proofs in such cases

sometimes last for a week or more. In the peak year,

1946, when the total rose to about 3,000 cases, the

judicial establishment of the Outer House of the Court

of Session was five judges, and Inner House judges had
to lend their assistance to the Outer House judges in

overtaking this exceptional addition to their normal work.

But the establishment of the Outer House has since been

increased to six judges, and the number of “ consistorial

causes ” has fallen to about 2,400 per annum, near which

figure it appears to be more or less stabilised. With
the judges, court staff and court accommodation at pre-

sent available, it has proved possible, and should continue

to prove possible within the predictable future, to dispose

of these cases without delay and without serious inter-

ference with the ordinary work of the courts. Indeed

occasions have occurred when diets of proof were beiag

offered too soon to enable the solicitors to make the

necessary preparations or to secure the attendance of

the witnesses. To suit the convenience of parties and
witnesses, much of this work is taken on Saturdays, and
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much during broken weeks at the beginning and end of

terms, when it causes the minimum interference witn

other judicial work. Arrangements can always be made

for evidence to be taken urgently on commission (or

before the court) where a witness is going abroad, or

is infirm, or otherwise not reasonably capable of attend-

ing the proof. There are no complaints of delay, lne

average interval during session between an application

for a diet of proof and the diet is about four to six

weeks. It has never proved necessary in Scotland, as

in England, to resort to special expedients, by the appoint-

ment of commissioners or others, to dispose of the work.

The transfer of the work to the Sheriff Court would not

result in any saving of time to the litigants. In the

busier courts, such as Lanarkshire, it is questionable

whether the extra work could be overtaken without the

appointment of additional Sheriffs and clerical staff.

7. From the standpoint of the litigant of small means

the expense of a visit to Edinburgh has ceased to be

material now that legal aid is in operation. Moreover,

it is necessary to observe that very few persons are parties

to a divorce action more than once in a lifetime, and it

does not seem an unduly burdensome requirement that

for so unique a purpose they should resort to the capital.

Numerically, the bulk of the cases originate in Glasgow

and district, from which Edinburgh can be reached by

an hour’s rail journey. In many cases, equal or greater

expense and inconvenience might well be occasioned by

convening the parties and their witnesses in one or other

of the Sheriff Courts (many of which are remote and

difficult of access), than by centralising the work in

Edinburgh.

8. There are fifty-seven Sheriff Courts in Scotland,

extending from Lerwick to Wigtown and from Stornoway

to Peterhead, and there are fifty Sheriffs Substitute and

twelve Sheriffs Principal. None of these courts has ever

handled an action affecting status, and some of them have

not often handled a separation and aliment or) an

adherence and aliment. Detailed figures are not available

but during the ten years to 1948, the total number of all

“ actions relating to separation, aliment, adherence and

aliment, etc.” in all the Sheriff Courts of Scotland only

averaged 257 per annum, an average of under five per

court. The figures for 1949 and 1950 are 249 and 235,

respectively. In undefended actions there is, of course,

no appeal unless decree is refused, apd there would

therefore be no opportunity to the Court of Session

in the vast majority of cases to exercise supervision

directed to securing uniformity in the administration of

the 'law by a large number of separate and unconnected

courts. The jurisdiction in divorce and similar cases is

notoriously one of great delicacy and specially so in

undefended actions, and in the course of the 120 years

during which they have exercised that jurisdiction the

Court of Session judges have built up a corpus of decisions

and practice rules with which the Bar and the Edinburgh

solicitors are generally familiar. When points of special

novelty or difficulty arise, the Lord Ordinary can “ report *’

the case to the Inner House, and so secure an authorita-

tive decision which will usually enter the reports. If

jurisdiction in divorce cases and the like were to be

transferred to the Sheriff Court, it is certain that counsel

would rarely be employed, at least in undefended actions
;

and it is to be feared that, with the best will in the

world, a large number of Sheriffs, acting in isolation and

with the assistance only of solicitors hitherto unfamiliar

with the conduct of this class of litigation, could not

achieve the due and uniform administration of the law

in the fashion possible in the Court of Session.

9. Independently of these considerations, it is a matter

of difficulty to see how the jurisdiction of each of the

Sheriff Courts could be determined with proper regard

to the interests of the parties and to the requirements of
|

international law.

10. For these reasons I am of opinion that the special i

requirements of Scotland can best be met by adhering l

to the existing law as to jurisdiction in matters affecting
|

status. The same conclusion based on similar reasoning t

was reached by the Royal Commission on the Court of

Session, to whose Report of 1927 (Cmd. 2801, pp. 40-42)
j

1 would refer.

11. I am authorised by all the judges of the Court i

of Session (except Lord Keith, who, as a member ol

the Commision, has not been consulted) to state that

they concur in this memorandum.

(Dated 24th October, 1951.)

APPENDIX

COURT OF SESSION

FINAL JUDGMENTS IN DIVORCE AND
SEPARATION ACTIONS

Year Divorce Separation Total

1939 884 4 886

1940 805 4 809

1941 772 2 774

1942 1,027 2 1,029

1943 ... 1,317 5 1,322

1944 1,745 4 1,749

1945 ... 2,237 3 2,240

1946 ... 2,911 2 2,913

1947 ... 2,527 2 2,529

1948 ... 2,049 2 2,051

1949 ... 2,442 4 2,446

1950 ... 2,216 7 2,223

1951
— 2,500 (estimated)

Note: Since legal aid came into operation this year,

from 50 per cent, to 66 per cent. of these cases have

been brought by “ assisted persons ”.

PAPER No. 58

SUPPLEMENTARY MEMORANDUM SUBMITTED BY THE RT. HON. LORD
COOPER, O.B.E., LL.D., LORD PRESIDENT OF THE COURT OF SESSION

1. I desire to bring down to date the Appendix to my
original memorandum toy adding the following par-

In future such decrees will be separately shown in the

official statistics.

ticulars :
—

FINAL JUDGMENTS IN DIVORCE AND
SEPARATION ACTIONS

Year Divorce Separation Total

1951 1,957 2 1,959

1952 (to 1st Oct.) ... 1,958 4 1,962

(estimate for year) ... — — 2,800

2. To obviate possible misunderstanding I would

observe that the official statistics have hitherto been con-

fined to decrees of divorce and separation. In addition

there is a small flow of minor consistorial actions, the

figures for 1952 to date being as follows:—

Declarator of nullity 11

Dissolution of marriage on presumption of

death 13

Declarator of marriage 3

Declarator of legitimacy ... 1

Adherence and aliment 6

3. While it is hoped that the war peak of pressure is

past, the figures are not declining to the extent anticipated,

partly in my view because, as a result of legal aid, many
cases are now being brought founded upon grounds of

action which emerged many years ago. These arrears

ought to be worked off fairly soon, but it is not yet

possible to forecast the probable normal.

While the burden on the judges of dealing with these

undefended actions is very considerable, it has continued

to be possible to dispose of the work without delay, and
there are no complaints. It will be noted that the separa-

tion action is almost extinct.

I refer to the Civil Judicial Statistics for 1951 (Cmd.
8637) for a useful graph showing the trend and details

of the divorce actions for the ten-year period, 1941-51
;

and for a table showing at whose instance the action was
brought, the duration of the marriage, and the extent to
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which children of the marriage were affected. These
statistics disclose:—

(a) that actions at the instance of husbands and of

wives were roughly equal in number

;

(b) that in the majority of cases the marriage had
lasted for from five to twenty years

; and

(c) that there were children of the marriage in

roughly two-thirds of the cases.

4. 1 have considered the memorandum submitted by the

Faculties of Procurators of Greenock and Paisley. Their
views were dealt with by anticipation in my original

memorandum, to which 1 would only add these supple-

mentary comments.

5. The two Faoulties whose views have been presented

are two out of the thirty-three legal societies enumerated
in Schedule IV to the Solicitors (Scotland) Act, 1933, and
the population of the areas which they serve represents

only a fraction of the total population of Scotland. Their

memorandum must therefore be taken as embodying a

minority opinion, which is not shared by the majority

of Scottish practitioners.

6. One hundred consecutive cases selected at random
from those initiated in the Summer Session of 1952 have

been examined with a view to discovering the permanent

address given by the pursuer, the assumption being that

it would be from this address that the pursuer, and

perhaps supporting witnesses, would have to travel to

the court before which the proof took place, unless of

course evidence was taken on commission. The addresses

are as follows :
—

Glasgow 15

Aberdeen 10

Dundee 8

England or abroad 7

Paisley 6

Edinburgh 6

Greenock 2

Other parts of Scotland 46

Total 100

Of the forty-six cases from “ other parts of Scotland ”,

thirty gave addresses from rural areas remote from any

Sheriff Court, and the forty-six addresses included a

number from distant districts in the Highlands and

Islands, including Shetland and Orkney.

7.

A separate test was made by examining one hundred

consecutive cases selected at random from those in which

proof took place during the summer of 1952 with a view

to discovering in how many all the witnesses adduced
came from the same place, and in how many one or
more of the witnesses came from a different

place from the pursuer. If will be kept in view that in

adultery cases the offence is often committed at a distance

from the marital home, and that “ hotel ” or “ detective
”

witnesses are frequently brought from a distance and often

from England. The test showed that all the witnesses

came from the same place in fifty-five per cent, of the

cases and that in forty-five per cent, one or more were
brought from elsewhere, often from a distance.

8. If desired, these statistical analyses could be carried

further, but it is thought that the results are typical of the

ordinary run of cases, and they indicate that to disperse

the work amongst some fifty odd courts from Lerwick
to Stranraer would on balance create as much incon-

venience and expense in convening and accommodating
the witnesses as it would save, and in some instances more,

and the difficulties would of course be gravely accentuated

if, as may happen in any case, the action proves to be

defended.

9. As regards the judicial expenses of a typical

undefended action—of which about sixty-six per cent, are

now conducted with legal aid—the Auditor of the Court
of Session has provided the following details:

—

£
Edinburgh solicitor’s fees ... ... 25

Correspondent (if any) ... 10

Counsel and clerk’s fees ... 10

Fee fund dues ... 2

£47, or
if no correspondent £37.

To save the trouble and expense of preparing detailed

accounts for audit, provision has been made in legal

aid cases whereby payment can be obtained of an inclusive

fee of £22 where only an Edinburgh solicitor is employed,

and of £32 where there is a local correspondent, plus

outlays in each case. The above figures do not take

account of the travelling or other out-of-pocket expenses

of the witnesses, which vary widely from case to case

from nil to an appreciable sum.

There is no means of estimating what accounts could
be taxed in Sheriff Courts if divorce actions were trans-

ferred to them, but it is difficult to believe that much,
if any, saving could be effected except by the expedient

of dispensing with the services of counsel. If, of course,

counsel were employed outside Edinburgh, the cost would
be materially increased.

(Dated 22nd September, 1952.)

EXAMINATION

(THE RT. HON. LORD COOPER, O.B.E., LL.D., Lord

(Chairman)

:

Lord President, you have been kind enough

to come here today to assist us on certain of the matters

within the scope of our Inquiry. I think that before

I put any questions to you, I might say, first, that the

members of the Commission have welcomed this oppor-

tunity of coming to Scotland. In recent years several

Royal Commissions have visited Edinburgh, but I believe

I am right in saying that this is the first occasion on

which the laiw of divorce and related matters have been

the subject of an Inquiry by a Royal Commission in

Scotland. We come here because we feel that it is fitting

that Scottish witnesses should be heard in Scotland on

matters which so intimately touch upon the social fabric

of their country. We appreciate that the problems which

we have to consider are not always the same in this

country as in England and Wales, and we are aware

that some of us have much to learn—not all of us,

because Scotland is well represented on this Commission.

We are grateful that you and others are coming here

to help us.

Secondly, I think it is desirable that I should make

some general observations similar to those which I made

on the occasion of our first public meeting in London as to

our procedure in hearing evidence. I feel sure, Lord

Cooper, that what I am about to say will not surprise

you, but it may be helpful to some other witnesses. In

*18561

OF WITNESS

President of the Court of Session ; called and examined.)

the case of every witness who has so far been asked
to give oral evidence in Scotland, we have before us a

memorandum submitted to the Commission either by the

witness personally or by some organisation which that

witness represents. Each witness can rest assured that we
have read that memorandum with care, and that we shall

consider it very fully before we arrive at any conclusion.

Moreover, that memorandum will be deposited with our
Report, as part of the evidence which was laid before

us. Consequently, there is no need for any witness

to repeat by word of mouth what has already been said

in writing by that witness, or by the organisation which
he or she represents. The object of this public hearing

of oral evidence is three-fold. First, to enable each wit-

ness to make an opening statement (if he or she so

desires) by way of supplement to the written memoran-
dum, or by way of further explanation of anything which

he or she thinks may be a little obscure. Secondly, to

enable any member of the Commission to question the

witness on any matters in the memorandum or outside

it ; and thirdly, to enable members of the public to have

first-hand knowledge of the Commission’s proceedings.

Finally, we want every witness to take particular note

of this. We may ask you questions which are in the

nature of cross-examination on your memoranda. This

is not done in any hostile spirit. We merely wish to

A 2
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test each witness’s evidence by putting to him or her some

arguments on the other side which appear in other

memoranda, so that the witness may have i1

dealing with these arguments. In saying this 1 aP^kJ**
all my colleagues. We all have open minds and

,

are only

anxious to weigh in the scales to the best of our aibility

the views put before us.

4-568 {Chairman): Lord Cooper, you are the Lord

President of the Court of Session, and you have very

kindly put two documents before the pon
?
m^1?

n- 1

I turn to these documents do you wish to add anything

to them’—’(Lord Cooper) : I think that the only thing

T need sav and I have already said it in the first mernor-

dum, is that, representing the Court

?£££m s aass

tration of the law whatever the law may be. That is

all I think I need to say in supplement to the memoranda.

4569 Your first memorandum was submitted about a

year ago, and it deals with only one matter. In para-

graph 1 you say:
, .

“ The only matter on which I consider it appropri^e

to tender evidence to the Commission on behalf of the

Court . . .

”

—that is the Court of Session—

“ is the question raised by that part of the

terms of reference which direots the attention of the

Commission to
1
the powers of courts of inferior juris-

diction in matters affecting reiations between husband

and wife’, and to the propriety of changes in the law

or its administration in that respect.

Then in paragraphs 2, 3 and 4 you summarise the history

of actions affecting status and you state the Resent pos

tion at the end of paragraph 4, in which you say

.

“ in particular all actions of divorce, nullity

and declarator of marriage, are the exclusive concern ct

the Court of Session and have been solely cognisable

in the Court of Session since 1830.

Then you express the view which is the main theme of

this memorandum:—
“In mv opinion no sufficient justification can be

alleged from the standpoint of public

transferring this jurisdiction in whole or n
_

part from

the Court of Session to the Sheriff Count. On tn

contrary, I consider that any such transfer would be

attended -by grave objections from the standpoint of the

due administration of the law.”

In paragraphs 6 to 9 you state your reasons and I have

one or two questions to put upon these, but I think it will

be more convenient to put them when I come to your

supplementary memorandum. Then you refer m para-

graph 10 to the same conclusion based on similar reason-

ing having been reached by the Royal Commission on

the Court of Session in 1927?—Yes.

4570. Your first memorandum finishes by saying:
10 /U. I our mat luHuwnuuu... “

“I am authorised by all the judges of the Court of

Session (except Lord Keith, who, as a member of the

Commission, has not been consulted) to state that they

concur in this memorandum.”

I imagine. Lord Cooper, that no judges would be particu-

larly anxious from any personal desire to have divorce

jurisdiction restricted to them?—I think, Lord Morton,

that I might stress that. From the standpoint of the judge

—and I think that this is true of England as well as

Scotland, as Mr. Justice Pearce will know—divorce cases,

particularly a long run of divorce cases, present very

little attraction at all. I imagine that there are few judges

who would not be glad to be relieved of this class of duty

for ever. But it is not from that standpoint, but from the

wider standpoint of public interest and the due administra-

tion of the law, that I advance the view that the juris-

diction in Scotland should remain in the hands of the

Court of Session.

4571. You have an Appendix to your memorandum
giving the figures of final judgments in divorce and separa-

tion actions since 1939. I observe that the peak year

was 1946 when the total was 2,913, although it had only

been 886 in 1939. From 1946 there is a gradual decline,

until we come in your supplemental figures to the year

1952, in which you estimate that there will be a greater

number?—That is true.

4572 To what do you attribute the increase as com-

narp(\ with 1939?—In recent years the increase, in so far

L I canU l came for it, is due to the feet that with

the assistance of legal aid a number of persons are

bringing actions for divorce, founded upon what I might

caU stale grounds that might have provided the basis for

an action at any time in the last ten years Occasionally

I myself take a day of civil divorces in order to get first-

hand experience, not more often, I might say, than I think

suitable, and on the last occasion I did so one ground

for action was actually twenty-four years old. 1 took

occasion to enquire of the pursuer in the witness box

why he had waited so long and he gave the answer that

he had had no money and was apparently unaware of the

fact that even long before legal aid was introduced he

could have got his divorce carried through for practically

nothing under the old Poor’s Roll procedure I find from

enquiry among some of my brethren that these cases are

not uncommon, and I am hopeful that the arrears which

result from that cause will soon foe worked off and that

we shall establish a new level of work in the region of

'2,000 to 2,500.

4573. Possibly less than that?—Possibly less than that.

I should also like to supplement the statement of statistics

by saying that in the inter-war years before 1939 when,

of course, conditions were very different both m law and

in society, the number of divorces per annum ran year

after year in the region of 500 to 530 so that the maxi-

mum figure for 1946 is nearly six times the inter-war

average.

4574 Of course you had in 1938 the enactment of the

Divorce (Scotland) Act, 1938, which substantially amended

the law?—It did.

4575 May I come to your supplementary memorandum?

In paragraphs 1 to 3 you bring up to date the Appendix

to your original memorandum and I only have one ques-

tion to ask on these paragraphs. Is it the fact that there

are still very few defended actions? W'hat is the sort oL

proportion of defended actions to undefended/—About

ninety-eight undefended for two defended—two per cent,

defended.

4576. Then in paragraphs 4 to 9 you deal, by way

of reply with the memorandum submitted by the faculty

of Procurators of Greenock, which has the support of the

Paisley Faculty. In paragraph 5 you point out that the

two Faculties which I have just mentioned are two out

of the thirty-(three legal societies enumerated in Schedule IV

to the Solicitors (Scotland) Act, 1933, and you say that

their memorandum must therefore be taken as embodying

a minority opinion which is not shared by the majority

of Scottish practitioners. Then you take one hundred

consecutive cases selected at random from those initiated

in the Summer Session of 1952, “ with a view to dis-

covering the permanent address given by the pursuer, the

assumption being that it would be from this address that

the pursuer, and perhaps supporting witnesses, would have

to travel to the court before which the proof took place,

unless of course evidence was taken on commission”.

Then you set out the addresses which include fifteen from

Glasgow, ten from Aberdeen, eight from Dundee, seven

from England or abroad, six from Paisley, six from Edin-

burgh, two from Greenock, and forty-six from other parts

of Scotland. You comment that:

—

OBUllQUU. X UU wimuvm ill*,!. .

“ Of the forty-six cases from ‘ other parts of Scotland ’,

thirty gave addresses from rural areas remote from any

Sheriff Court, and the forty-six addresses included a

number from distant districts in the Highlands and

•Islands, including Shetland and Orkney.”

Even in these remote districts, and certainly in Glasgow

and Aberdeen, there is a Sheriff Court nearer at hand

than Edinburgh?—'Yes.

4577. May I take an instance where there might be hard-

ship in the present state of affairs? Suppose that a

lady in Inverness had reason to complain of alleged

adultery by her husband in the neighbourhood of Inver-

ness. In that case, if the jurisdiction were transferred to
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the Sheriff Court, she could go to the lawyer with whom
she is familiar, he could appear before the local Sheriff

and the whole case could be disposed of. The witnesses

would not have to travel to Edinburgh and she would not

have to employ an advocate or an Edinburgh agent. Cases

of that kind would, I suppose, involve some hardship?

—

Certainly. It is very easy to discover cases where the

sort of situation which your Lordship postulates would
arise. But I am dealing with the matter on what I might

call a statistical basis, having regard particularly to the

fact that it is extraordinarily difficult for the court’s staff

to determine at the early stages of the action whether it

is going to pan out in the way you indicate. It might

prove to be defended. It might be that witnesses were
required from another place. The purpose of the test

shown in paragraph 6 was only to give you a rough indi-

cation of the local sources from which the actions came
in, a group of one hundred, selected at random. Had I

taken another hundred I might have got slightly different

figures, possibly substantially different, but it is not really

possible to analyse them all.

4578. Your theme in the two memoranda is this, that

although there may be cases of individual hardship, on
balance it is better that the jurisdiction should remain

with the Court of Session?—On balance, yes. And if I

might give the very converse case of the one that your
Lordship indicated—suppose that you had a case brought

in the Sheriff Court at Stornoway requiring the attendance

of two detectives and a chamber-maid from a hotel in

London. The expense of taking them to Stornoway and
housing them in Stornoway would far exceed the ex-

pense of bringing them to Edinburgh and housing them
there.

4579. In paragraph 7 you examine one hundred con-

secutive cases selected at random in which proof took

place during the summer of 1952 in order to discover in

how many' of these cases all the witnesses adduced came
from ithe same place, and in how many one or more of

the witnesses came from a different place from the pur-

suer. You point out that:

—

“
. . .in adultery cases the offence is often com-

mitted at a distance from the marital home, and that

‘ hotel ’ or ‘ deteotive ’ witnesses are frequently brought

from a distance and often from England. The test

showed that all the witnesses came from the same place

in fifty-five per cent, of the cases, and that in forty-five

per cent, one or more were brought from elsewhere,

often from a distance.”

—'Roughly speaking, in half of those cases it is just as con-

venient to come to Edinburgh as to stay in the local place.

4580. You sum up your view on this by saying:—
“ ... it is thought that the results are typical of the

ordinary run of cases, and they indicate that to disperse

the work amongst some fifty odd courts from Lerwick

to Stranraer would on balance create as much incon-

venience and expense in convening and accommodating

the witnesses as it would save, and in some instances

more, and the difficulties would of course be gravely

accentuated if, as may happen in any case, the action

proves to be defended.”

Then you deal with judicial expenses.—Before you pass

to that might I make one supplementary observation?

The difficulty might be acute in some of the big Sheriff

Courts such as Glasgow. The amount of additional work

that would be loaded on to the Glasgow Sheriff Court

if you put all the divorce cases from Glasgow there would,

I think, be beyond the capacity of the existing judicial

and clerical staff. I was, as you are probably aware,

Lord Advocate for six years, and therefore have applied

my mind to similar problems, and from the widest stand-

point of public convenience it would be rather ridiculous

in these days to appoint, let us say, extra Sheriffs and

extra clerical staff in Glasgow to do work which the Court

of Session has so far been able to itake in its stride. I

think that that is a relevant point for the Commission s

consideration:

458.1. I understand from your memorandum that so far

the Count of Session has found no real difficulty in deal-

ing with the volume of divorce cases which come before

it, and that you do not anticipate any?-^T verified the

number up to this morning, and we are still in a position

18561

to give the diets of proof in divorce cases at an interval

of approximately six weeks.—-which is as short as is appro-

priate to the importance of the case and as short as the

legal profession as a whole are prepared to take. If you
try to make it go faster than that you would at once get

into difficulties with solicitors. And perhaps I might

mention, for the benefit of those members of the Com-
mission from England, that we have nothing in Scotland

corresponding to the decree nisi—parties can re-marry the

moment the divorce decree is pronounced—so that ex-

cessively swift disposal of cases is not to be encouraged.

4582. Turning again to yoursupplementarymemorandum,
in paragraph 9 you set out the judicial expenses of a

typical undefended action—of which about sixty-six per

cent, are now conducted with legal aid. Is the figure

quoted an estimate or the actual amount allowed by the

Auditor of the Court of Session?—This is what the Auditor

applies, what he passes in the typical action. Of course,

you appreciate, my Lord, that the typical action requires

that you ignore actions involving special circumstances.

For example, if evidence has to be taken on commission

from witnesses abroad, or if you have to engage in any ex-

ceptional step or process, then the expenses would go up.

But in the general run of cases the position is that a
taxed account of expenses is £37 if there is only one
solicitor, and £47 if there are two. Then, as I proceed to

explain, to save the expense of making out a full-dress

account, the solicitor can get through the Law Society an
overhead payment of £22, where there -is only a solicitor,

and £32 where there is also a local correspondent, plus

outlays in each case. Outlays, of course, include counsel’s

fees of eighty-five per cent, in the legal aid cases, so that

the all-in cost of a divorce process under the alternative

method, where the account is not taxed, is, in round
figures, £32 or £42, and if you tax your account it may
be £37 or £47. But the picture I would ask the Com-
mission to take away is one which does not suggest to

my mind that the cost of divorce in Scotland is in any
way remarkable, approximately £40 if there is only one
solicitor, and £50 if there are two, shall we say about half

the price of a television set.

4583. In the final paragraph you consider what would
be the position in the Sheriff Courts if divorce -actions were
transferred to them and you say:

—

“There is no means of estimating what accounts

could be taxed in Sheriff Courts if divorce actions were

transferred to -them, but it is difficult to believe that

much, if any, saving could be effected except by the

expedient of dispensing with the services of counsel.

If, of course, counsel were employed outside Edinburgh,

the cost would be materially increased.”

Would that be because counsel would charge more to go

to a distance?/—I am not quite sure what fees are paid

now, but broadly speaking in my day four or five guineas

was all that was paid for conducting an undefended case

in the Court of Session. If. may be more now, but if

asked to go to Aberdeen for a whole day, counsel Would

ask twenty-five or thirty guineas, and that is the sort of

difference I have in mind.

4584. (Lord Keith): You point out that the Court of

Session has functioned in consistorial cases, actions of

status, since 1830. But since the Reformation, I think,

actions of status have 'been dealt with always by a central

judicature?—That is right-

4585. It was a Commissary Court before 1830 but foe

Commissary Court was the Commissary Court of Edin-

burgh.—And very Largely manned by persons who were

also judges of the Court of Session.

4586. I think there was appeal from the Commissary

Court of Edinburgh which went to the Court of Session?

—That is correct.

4587. One might say that since the Reformation the

Court of Session really has been largely in control of

consistorial cases, for a period through the medium of the

Commissary Court of Edinburgh?—They have never been

in the hands of the local courts.

4588. In paragraph 6 of your supplementary memorandum
you have given Ithe addresses of the pursuers in a random
selection of one hundred cases. That would not indicate

in any sense where the -action would be taken if the Sheriff

had jurisdiction?—No, and, of course, might I stress that
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these will be the addresses given in the summons? The

pursuer might have changed his address before the aotoon

came on. One must do one’s best with the statistics

available.

4589. But if the ordinary principles were to be applied,

and Sheriffs were given jurisdiction in divorce cases, the

•pursuer would really have to follow the defender and

go to the Sheriff Court for the area in which the defender

was residing?—Certainly I did not intend to suggest by

taking these statistics that there might be acceptance ol

the pursuer’s own domicil as a basis for the place or

jurisdiction. That would, I am afraid, be rather heretical

from the standpoint of marriage and the law.

4590. I just wanted to make that point clear, and if

the defender had no residence in Scotland the pursuer

would still have to go to the Court of Session?—I pre-

sume so, and that, of course, is a very common type or

case in desertions, for instance, because you do not know

where the defender is, and I cannot see how tom
.

the

international aspect, a decree of divorce could be obtained

in such a case by a decree from the particular Sheriff

in whose jurisdiction the pursuer happened to be residing,

4591. May I take it that your view would be that,

from the international aspect, jurisdiction in the Sherilt

as distinct from the central judicature in Scotland—might

raise international difficulties in the matter of recogni-

tion?— I am sure it would.

there some peculiarity about appeals in the Sheriff Court

that might affect the matter?—I do not think that would

affect it much. Presumably there would be an appeal to

the Sheriff Principal and thence to the Court of Session,

a double appeal.

4599. Take the case of a distant Sheriff Court. The

Sheriff Substitute refuses a decree of divorce and the pur-

suer then appeals to the Sheriff Principal who reverses

the decision on the decree of divorce?—In an undefended

action that would be the end of it because there would

be no defender.

4600 That would be the case where a marriage had been

dissolved and one judge had been against and the other

had been in favour of such a course?—And in the first

case the witnesses would be over-ruled.

4601. From the legal point of view is that desirable?—

Most undesirable.

4602. As a further point on the question of de-

centralisation of divorce jurisdiction, would it be practical

to take divorce cases on circuit?—Yes and no. The

question of expanding the circuit system in Scotland is

a very wide and difficult question which could not, of

course, be solved without legislation and probably with-

out departmental inquiry before legislation, but the one

immediate difficulty I see in the way of the adoption of

the suggestion, apart from the absence of statutory power,

is that on the present judicial complement of the Court

of Session it would be a very serious matter to detach

,
ofyou? jU“P m“h=m

and £32 where there is a local correspondent. That com-

pares, does it, with £37 and £47 on a taxed account?

-

Not quite. You have to add the outlays, which would

include counsel’s fee of eighty-five per cent., and court

fees, which are a trifle, £2. Broadly speaking, the com

pa rative figures are £32 and £42 as against £37 and £47,

respectively.

4593. (Mr. Young): Lord Cooper, I do not think you

mak,, my comment in either of your m™ornnda on the

effect on the Bar of the proposal that Sherilt Courts

should have divorce jurisdiction. Would Y°u care to

make any commenO-l do not think ''

'

me. l wouia rdLiiei n-au. iiitvo
,, r, .

of the Faculty of Advocates who are well able to speak

for themselves.

4594. The other question I should like to ask is this:

during the war it was very noticeable that when aliment

had to be varied one could get a variation of an Older

in England very much more quickly than one c°uld m

Scotland. One of the suggestions that has been made

is that we should introduce in Scotland a procedure tor

setting aliment in the Sheriff Court on lines similar

to the small debt procedure. Would you care to express

any views on that?—Are you thinking of applications for

aliment as between husband and wife independently of

divorce?

4595. Independently, yes.—I do not think I should ex-

press any view on that. I have never had occanoa to

consider the matter and it very rarely happens that it

would arise at Court of Session level. It is more a matter

for the Sheriff Court or the courts of summary juris-

diction.

4596. (Sheriff Walker) : You refer in your memoran-

dum to the practice under which the Lord Ordinary can

report to the Inner House in a case of S
jurisdiction in divorce were transferred to the Sheriff

Court the Sheriff Substitute would, I take it, have an

equivalent power for remitting appropriate cases?—He

•would presumably be given such a power by Act ot par-

liament. He has not got it now, and in so tar as he

•does have a like power noiw in relation to custody cases,

it is exercised very discriminate^ and a similar power

in divorce cases might not be exercised any more freely

under a new provision.

4597. But .there is a power in the existing Act of 'Parlia-

ment for the Sheriff Substitute to go to the Court of

Session in certain cases?—True. I can remember only

one such case in my judicial experience.

4598. Then if the proposal, Lord President, is to transfer

jurisdiction in divorce to the Sheriff Court as it stands, is

not think that we could afford to use to even a minor

degree the circuit system in divorce without having an

increase in the total complement of judges. And that

might or might not be a good thing, according to the angle

from which you look at it.

4603. I think that at one time divorce cases were taken

on circuit—by the justiciary circuit, about a century ago?

—More than a century.

4604. Civil acts, jury trials for acts of reparation, were

sometimes tried on the criminal circuits?—That is going

back a very long time. I certainly have no personal

experience, and I do not think I have road enough about

the practice to be able to say anything about it. The

only thing that has survived into modern times is the

almost defunct small debt appeal to the justiciary court,

and that is a trifling thing.

4605. There is only one other question which I would

like to ask. Since the Divorce Act of 1938 introduced the

two new grounds of the unnatural offences of sodomy and

bestiality, how many such cases have been brought?—

I am told that the number of such cases is quite negli-

gible and amounts in the last twelve to fourteen years

to eight or ten cases.

4606. (Chairman) : Lord Cooper, may 1 ask you one

further question which is outside the scope of your

memorandum? In England, as you know, there has

recently been appointed an official known as the court

welfare officer. There is one court welfare officer in the

Probate, Divorce and Admiralty Division. His principal

duties are that the judge can call him in to help in matters

of custody and access, and if there is a contest he can

visit the parents and make a report to the judge on what

he has found out. He is also used by the judge as a

means of reconciling the parties if that is possible. Would

it, in your view, be a good thing if a similar officer were

appointed in the Court of Session?—I have had an
opportunity of considering this matter and of consulting

one or two of my brethren on it. The feeling I have is

this, that by comparison with the Probate, Divorce and

Admiralty Division the amount of work in relation to

contested custody or access cases is much too small in

the Court of Session to warrant the appointment of an

ad hoc official of sufficient experience to be of any real

service to us. I made enquiry and found that when
questions of custody and access are contested they are,

as you must know, very bitterly contested. But in the

great majority of cases in Scotland they are amicably
settled out of court altogether and the number of con-

tested issues does not exceed about fifteen per annum.
This is not nearly enough to keep a welfare officer em-
ployed. But, apart from that, we have a .practice in
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Court of Session

Scotland, which may or may not have its counterpart in

the Probate, Divorce and Admiralty Division. Instead of

investigating these issues by proof by witnesses, we have

for long adopted the practice of remitting to a member
of the Bar of special experience—generally nowadays a

lady member of the Bar—who does exactly what, I pre-

sume, the welfare officer does, namely, visits the children

in their homes, probably more than once, and sees their

guardian, and then reports fully upon the whole situation

viewed from the standpoint of the welfare of the children.

Lord Keith will, I think, bear me out that the system has

worked very well and much better than the method of

treating the issue as a justiciable issue for proof by
witnesses. That procedure seems to us, my Lord, to be

better adapted to our relatively minor requirements in

this class of controversy than the appointment of an

official for whom 'we would not, I am afraid, be able

to provide enough work to give him experience. May
I also say—I do not know whether this applies to England

or not—that experience shows that in these cases so much
heat is developed, so much effort is made with witnesses

—

particularly the children—that I have the feeling that a

welfare officer, however well-intentioned, would have great

difficulty, in carrying out these inspections, in maintain-

ing the detachment which is desirable in judicial cases.

We have had no trouble of that kind.

4607. That is very interesting. As a Chancery judge,

I had a great many cases to decide as to the custody and

care of infants who had become wards of court, often

by reason of previous divorce or separation proceedings.

Before the appointment of the court welfare officer (he is

a very recent innovation), if there was any dispute as to

the suitability of a home for a child to go to, I used to

get the Official Solicitor to visit the home. Here in Scot-

land you achieve the same result by asking a member

of the Bar to pay a visit?—What I have said, Lord

Morton, has reference to the Court of Session. I do not

know how such matters are handled in the Sheriff Court

because I. only see Sheriff Court work on the occasional

appeals that come to us. I have seen appeals, one in

particular where the issue was made the subject of a

full-dress proof, and eventually reached the Court of

Session on appeal after all the evidence had been heard,

by which time the facts were stale. I have little doubt

that there is room for something to be done in the

Sheriff Court, but what should be done T am not in a

position to say. So far as the Court of Session is con-

cerned, while I have no objection in principle to the

welfare officer, I think that our reporter discharges in

essence the function of the welfare officer rather better

for our purpose than a full-time official.

4608. You were speaking of proof and remit and I would

like to ask you this. Do you, when you have a contested

case as to custody or access, have affidavit evidence or

is it wholly oral?—If we can possibly manage it we have

no evidence of any kind at all. We remit straight away

to the reporter who goes and finds out the relevant facts,

but we would not have affidavit evidence. We make

practically no use of affidavits in Scotland at all, and in

consistorial actions properly so-called, that is, divorce and

that kind of case, we are forbidden by statute «to use them.

4609. (Lord Keith) : This is perhaps a question of policy,

Lord President, and you may not be prepared to express

any opinion on it, but perhaps I should explain what sort

of situation we have been faced with an the evidence that

we have heard and in memoranda that have been submitted

to us. A strong view has been expressed that in all cases

of divorce where there are children, even if custody is

not asked for, then since somebody is obviously going

to get the custody of the children after the divorce, a court

welfare officer should make an enquiry in order to satisfy

the court that the children’s welfare is going to be looked

after following the divorce. The other view is that if

custody of children is asked for at all, whether it is con-

tested or not, then there should be enquiry by the welfare

officer to satisfy the court that it is in the interests of the

children that the person who is seeking custody should

have it. Now, of course, if that view were to be adopted

as a matter of policy in divorce cases in the Court of

Session, you might have quite enough work for the

welfare officer to do.—It occurs to me that it would slow

down the procedure tremendously, because there are

children of the marriage in roughly two-thirds of ithe cases

we hear. That is to say, if there are 3,000 divorce actions

18561

per annum there would perhaps be 2,000 cases in which

children were involved. That might add weeks to the

disposal of each of 2,000 cases. I may be old-fashioned

in these matters, but if the spouses are agreed as to who
is to hold the custody, I do not altogether like the court,

through a welfare officer, interfering with what they want

to do. The sort of case I have in mind is where the child

who is to be taken into custody is, for instance, aged six

months. Do you need a welfare officer to tell you that

the husband is quite right in saying that he does not want
custody of thalt child?

4610. You understand that I am, of course, only indi-

cating the views that have been put to us, 'but the Com-
mission has to decide whether to accept or reject these

proposals. On Ithe assumption that the welfare of children

had to be looked into in questions of custody arising from
divorce cases, it would be clear that, whatever delays

might be caused, you would probably need someone like

a welfare officer to make the necessary investigations?

—

Yes.

4611. However undesirable you may consider the prin-

ciple underlying the proposal to be?—Apart from the

principle, I am rather afraid that the procedure would

slow things down to the point of forcing us out of handling

the work. The Court of Session might 'have to come back

and say, “ You wall have to take this work to the Sheriff

Court or somewhere else, for we cannot (handle all these

cases

4612. The welfare officer would do practically all the

work, and if ithe case were adjourned in order that custody

of the children might be decided it would be the welfare

officer himself who would do the work.—At present after

the preliminaries, provided the necessary times have ex-

pired, application is made for a proof, and the proof is

fixed for six weeks hence. On that day the judge hears

the evidence, divorce is pronounced and the parties go

away free to re-marry if they like. If the suggested

scheme 'Were adopted there would then be an adjournment

—for how long no one knows—while the question of

custody or access is investigated. The case would come
back, let us hope to the same judge, possibly a month

or two later when he had forgotten all about it, and I am
sure the administrative confusion would be very great.

It would add considerably to the judicial burden and the

clerical burden in these cases. I personally hold the view

that divorces ought in principle to be left to the Court of

Session. If, however, the court work associated with them

is to be materially increased, then of course the Court

of Session could not handle them and would get into

confusion.

4613. The other point I wanted to make clear is thait

the question of remits by the Court of Session to reporters

takes place only in common law actions of custody. I

cannot recall that it was ever done in 'the Outer House

where custody was asked as part of the divorce proceed-

ings —No, and of course, where in a contested custody

action the main action is defended, the judge who hears

the evidence on the main issue of divorce thereby acquaints

himself necessarily with the greater part of the material

relevant to the decision on custody.

4614. And he would hear the witnesses on the question

of custody too?—At the same time.

4615. In the Divorce Court there is really never any

question of a remit to a reporter?—No.

4616. And it is, I think, mainly in that type of case that

it has been suggested to us that there should be a welfare

officer. But that does not affedt the question of principle

that you have already indicated?—I should be slow to

express concurrence with the view that issues which give

rise to as much feeling as custody notoriously does should

be taken out of the court and be puit in the hands of

anybody else, if that is the point. If he is merely advising

the judge that is one thing, but if he is to be the effective

judge as between the parties themselves I should be

opposed to that {Lord Keith)-. The court would always

retain control. But I think it would perhaps be useful

if Mr. Justice Pearce were to ask some questions on this

by way of further elucidation. {Chairman) : Perhaps Mr.

Justice Pearce would say what is the position as between

the welfare officer and the judge.

4617. (Mr. Justice Pearce) : The judge refers the matter
. .1 1C ...Un nnac. onH InnVc Sit till* llfimp.
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suggested, and discusses the matter in a purely informal

way with the parties and with .any other witnesses he

thinks fit, possibly with the child’s schoolmaster. He then

puts in a report (which is available to both the parties) of

all that he has seen and done. The case then comes back

before the judge and the welfare officer is usually present.

If either of the parties thinks there is anything in the report

that needs elucidation or is unfair it can be taken up with

the welfare officer. Finally, the judge makes up his mind

on all the facts. The welfare officer’s report has a very

important place in the material before the court, because

he ds, in my experience, a completely unbiassed person.

Is this procedure followed automatically in every case or

only in oases where custody or access is a controversial

issue? (Mr. Justice Pearce)

:

Only where custody is con-

tested. (Chairman) : Even when custody iis contested is rt

CThe witness

invariably the case that the judge refers to the welfare

officer?

4618. (Mr. Justice Pearce)

:

It is not invariably the case.

It depends rather on the individual judge. Some think

that in almost every case where 'there is a contest they

ought to have the view of the welfare officer to make

sure that their own ideas are right, while others do not

make a great deal of use of him.—I think I can say an a

sentence what my conclusion would be
;

firstly, that an

attempt to utilise the welfare officer or any other similar

official in all cases would be unworkable; secondly, we

have not enough contested cases to make a welfare officer

•_ a „ ci nh st.iiti ite for our assistant officers.

(Chairman)-. We are very much obliged to you for

coming here today, and for your memoranda.

withdrew .)

PAPER No. 59

MEMORANDUM SUBMITTED BY THE FACULTY
OF PROCURATORS OF GREENOCK

This memorandum is submitted to the Royal Commis-

sion on Marriage and Divorce by the Faculty of

Procurators of Greenock.

The Faculty comprises some forty-five solicitors prac-

tising mainly in the Sheriff Court district of Greenock,

being the lower ward of the County of Renfrew, including

the burghs of Greenock, Port Glasgow and Gourock and

involving a population of about 125,000.

The Faculty has submitted to the Council of the Law
Society of Scotland certain proposals for inclusion in

the evidence to be submitted to the Commission by the

Council of the Law Society. It is understood that, with

the exception of the recommendation made herein, the

proposals made by the Faculty are being put forward by

the Council of the Law Society.

The Faculty respectfully submits for the Commission’s

consideration the following additional proposal, and is

willing, if desired, to supplement by oral evidence what

is contained in this memorandum.

Powers of courts of inferior jurisdiction

That there should be extended to the Sheriff Courts

a concurrent jurisdiction to deal with actions of divorce.

At present the jurisdiction in civil actions in Scotland

is divided between (a) the Court of Session, which sits

in Edinburgh and acts as a court of first instance (the

Outer House) as well as an appeal court (the Inner House),

and (ft) the Sheriff Courts, which are district courts sitting

in county towns and other important local centres

throughout the country. There is reserved to the Court

of Session exclusive jurisdiction in, inter alia, actions

involving status, including actions of divorce, but there

is a very wide class of actions in which the Court of

Session and the Sheriff Courts have concurrent or mutual

jurisdiction. For example, each of these courts has a

jurisdiction of the first instance in actions of separation

and aliment, adherence and aliment, adoption of children,

and in actions for the payment of sums of money no

matter how large. (In this respect the existing juris-

diction of the Sheriff Courts in Scotland is much more

extensive than that of the county courts in England.)

In other words, the pursuer in an action of separation

or for payment of any sum of money however large,

may elect as to whether the proceedings will be instituted

in the Sheriff Court or in the Outer House of the Court

of Session, the judgment in either case being subject to

appeal to the Inner House of the Court of Session. Actions

of divorce, however, as the law now stands, may be

instituted only in the Outer House of the Court of

Session, where they are decided ,by a single judge whose
judgment is, of course, appealable to the Inner House.

From the foregoing it will be appreciated that Sheriffs

are frequently called upon to decide cases in which the

issues of fact and law are much more complicated and

difficult of decision than in many actions of divorce.

The criticism of the present system is in respect of

the great amount of unnecessary inconvenience and legal

and other expenses incurred by litigants in actions of

divorce under the present system. (Incidentally, it is

submitted that the question, of expense is a relevant

consideration, whether it be borne by the litigant

personally or by the public at large through the medium

of the Legal Aid Fund.) At present a person resident

outwith Edinburgh and Leith instructs in the first place

a local solicitor, who in turn must instruct a solicitor

in Edinburgh to institute or defend the proceedings there.

Further, since only members of the Faculty of Advocates

have the right of audience in the Court of Session, an

advocate (counsel) must be instructed to conduct the

hearing of the case in court. Thus, even in the simplest

undefended action of divorce it is necessary for a pursuer

so resident to employ (and pay) three different lawyers.

In addition to the unnecessary legal expenses which are

thereby incurred by such a litigant, there falls to be

taken into consideration the substantial amount of incon-

venience and incidental expense involved in journeys to

(and often overnight sojourns in) Edinburgh, by parUes,

their witnesses, and sometimes their local solicitors. The

foregoing criticism applies even more strongly to cases

under the Legal Aid Scheme, where the preliminary

inquiry is also conducted in Edinburgh.

It is submitted that, without detriment to the interests

of justice but with great advantage to the public in the

saving of inconvenience and expense, the present proce-

dure could be altered so as to extend to the Sheriff

Courts the same jurisdiction in relation to actions of

divorce as they at present exercise, concurrently with the

Oourt of Session, in relation to other matters, subject

to the provision that the Sheriff before whom any such

action is brought shall have the same power to remit the

case to the Court of Session as is at present provided

by Section 5 of the Sheriff Courts (Scotland) Act, in

relation to other actions between husband and wife.

(Received 4th February, 1952.)

LETTER SUBMITTED ON BEHALF OF THE
FACULTY OF PROCURATORS IN PAISLEY

2nd February, 1952.

Dear Sir,

Marriage and Divorce

I understand that the Faculty of Procurators of

Greenock have lodged with you a memorandum of

evidence on the above to be. put before the Royal Com-
mission. My Faculty have had an opportunity of going
over this memorandum, and they desire to support the

Greenock Faculty in all that they state in the memo-
randum, as the evidence there represents our views. It

may be that a spokesman may be required to speak on
behalf of the Greenock Faculty, and it will be understood
that he has our authority to speak also as representing

our Faculty.

I am,
Yours faithfully,

(Sgd.) J. JAMIESON,
Clerk.

The Secretary,

Royal Commission on Marriage and Divorce.
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EXAMINATION OF WITNESS

(MR IAN BROWN, B.L., representing the Faculty of Procurator, of Greenock and the Faculty of Procurator, la Paisley ;

' called and examined.)

4619. (Chairman): Mr. Brown, you are a Bachelor of

Law and a solicitor .practising at Greenock?—(Mr.

Brown): Yes, Sir.

4620. We have had before us for some time a memor-

andum submitted by the Faculty of Procurators of

Greenock, and a letter has been received from the Faculty

of Procurators in Paisley expressing that body’s support

for the Greenock Faculty’s memorandum. You are

authorised, I understand, to speak as representing the

Paisley Faculty also?—That is so.

4621. The memorandum states that the Faculty com-

prises some forty-five solicitors practising mainly in the

Sheriff Court district of Greenock, being the lower ward

of the County of Renfrew, including the burghs or

Greenock, Port Glasgow and Gourock, and involving a

population of about 125,000. Then the memorandum

goes on to state that the Faculty has submitted to the

Council of the Law Society of Scotland certain pro-

posals for inclusion in the evidence to be submitted to the

Commission by the Council of the Law Society, and it

is understood that, with the exception of the recommenda-

tion which we are about to discuss, the proposals made

by your Faculty are being put forward by the Council

of the Law Society?—That is so.

4622. You put forward only one suggestion in this

memorandum, namely, that there should be extended to

the Sheriff Courts a concurrent jurisdiction with the Court

of Session to deal with actions of divorce. Before I ask

you any questions on your Faculty’s memorandum, would

you like to add anything to it?—No, there is nothing,

Sir.

4623 I am sorry that you were not here to hear the

evidence of the Lord President of the Court of Session

who tokos a different view from that ol the JFamlg, but

I will do my best to put to you some of the pom* that

he makes and see how yon deal with them. Have you

read the memoranda of any of the bodies that disagree

with the Faculties of Procurators of Greenock and Pais-

ley?—! have seen those of the Society of Writers to the

Signet and the Society of Solicitors ^^eSupremea,urts

but I have seen the memorandum of the Lord Presiaem

only since I came into this meeting. It is quite evident that

he differs from us and he has evidently seen our memoran-

dum.

4624. I am sorry that you have not seen his

memorandum before, but I hope to put that neht as &r

as I can by putting to you what the Lord President

says in his memorandum, and hearing what

are. Would you now turn to paragraph 8 of the Lord

President’s memorandum? You will see that the central

point is that by restricting this jurisdiction in matters

of status to the Court of Session there is uniformity in

the administration of the law. Have you read that,

Mr. Brown?—Yes, Sir.

4625. 1 am sorry that you have ^ ^
ponder over it, 'but the point made is, first, that there

are fifty-seven Sheriff Courts in Scotland, extending from

Lerwick to Wigtown and from Stornoway to Peterhead,

and fifty Sheriffs Substitute and twelve Sher
J

s -

'

None of these courts has ever handled an achon affect

ing status, and some of them have not often handled an

action for separation and aliment or for adherence and

aliment. Then the Lord President goes on to say.

“ In undefended actions there is, of course, no appeal

unless decree is refused, and there would therefore be

^opportunity to the Court of Session in teva
majority of cases to exercise supervision directed to

securing uniformity in the admimstrat.onofthelawby

a large number of separate and unconnected courts.

What do you say about that, Mr. Brown?—There are

two points* I should like to make here. Sir. The first

T on the question of status. The Lord President says

that the Sheriff Courts do not have actions of status

WoiTta? but I think I am right m saying that

adoption petitions involve questions of status. The srcond

point is on the wider question of uniformity. You might

S of any branch of the law that you want to have

uniformity throughout Scotland, so why pick on the law

of divorce? The Sheriffs Substitute, who administer

Sheriff Courts, are men of experience, men of high stand-

ing. Is there any reason why they should not take as

uniform a view of divorce petitions as of any other

petitions?

4626. That was dealt with toy the Lord President by

saying:

—

“The jurisdiction in divorce and similar cases is

notoriously one of great delicacy and specially so in

undefended actions, and in the course of the 120 years

during which they have exercised that jurisdiction the

Court of Session judges have built up a corpus of de-

cisions and practice rules with which the Bar and the

Edinburgh solicitors are generally familiar. When
points of special novelty or difficulty arise, the Lord

Ordinary can ‘ report ’ the case to the Inner House, and

so secure an authoritative decision which will usually

enter the reports.”

Now comes the sting in the tail of this paragraph:—
“If jurisdiction in divorce cases and the like were

to be transferred to the Sheriff Court, it is certain that

counsel would rarely toe employed, at least in ^de-

fended actions ;
and it is to be feared that, with the

best will in the world, a large number of Sheriffs,

acting in isolation and with the assistance only of

solicitors hitherto unfamiliar with the conduct of this

class of litigation, could not achieve the due and

uniform administration of the law in the fashion

possible in the Court of Session.”

You have to some extent answered that, but would you

like to add anything further?—In the first place, on the

delicacy of the issues involved, we have also in the

Sheriff Court actions of adherence and aliment and separa-

tion and aliment, which are very often on the same

grounds as for divorce actions
;

the Sheriff Substitute

has to adjudicate them. Secondly, on the question of

uniformity I would say that the decisions of the Court

of Session are reported in the Law Reports so that all

Sheriffs Substitute have the opportunity of seeing the ratio

of the decisions in the Court of Session. I cannot see

that either of these considerations would be adversely

affected by transference of jurisdiction to the Sheriff

Courts.

4627. The other point which you make in ypm
memorandum is on the question of expense. You

refer to the great amount of unnecessary inconvenience

and legal and other expenses incurred by litigants in

actions of divorce under the present system, and you

say further—and this, I am sure, would receive general

agreement—that the question of expense is a relevant

consideration whether it be borne by the litigant per-

sonally, or by the public at large through the medium

of the Legal Aid Fund. Then you point out that at

present a person resident outwith Edinburgh and Leith

instructs in the first place a local solicitor, who in turn

must instruct a solicitor in Edinburgh to institute or

defend proceedings there. Then you point out that an

advocate must be instructed to conduct the hearing ot

the case in court and you say :
—

“Thus even in the simplest undefended action of

divorce it is necessary for a pursuer so^ resident to

employ (and pay) three different lawyers.”
gilliyisjy 1 - -

You go on to point out the inconvenience and expense

involved in journeys to, and often overnight sojourns in,

Edinburgh, by parties, their witnesses, and sometimes their

local solicitors, and you say :
—

“The foregoing criticism applies even more strongly

to cases under the Legal Aid Scheme, where the ^pre-

liminary inquiry is also conducted in Edinburgh.

In that connection, would you turn to paragraph 4 and

the following paragraphs of the Lord President s supple-

mentary memorandum? May I first say this. I think

it is only fair that, as the Lord President has seen your

memorandum and has answered it m writing, if

after giving evidence today you feel that you would Idee

to supplement your evidence in writing, the Commission

will be glad to receive a further memorandum from you,

because we realise that it is rather difficult to deal with
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these matters on the spur of the moment. [See Paper

No. 59A.] You have read these paragraphs, and you see

what is said ; would you let us have your comments in

answer?—I think the first comment, Sir, with reference to

paragraph 6, is that of the one hundred consecutive cases

selected at random, only six are from Edinburgh. That

shows that the problem I am speaking of is one for those

outwith Edinburgh. It is people in the areas outwith

Edinburgh who do have this inconvenience.

4628. What do you say as to paragraph 8, for example,

where the Lord President says :
—

“ ... it is thought that the results are typical of

the ordinary run of cases, and they indicate that to

disperse the work amongst some fifty odd courts from
Lerwick to Stranraer would on balance create as much
inconvenience and expense in convening and accommo-
dating the witnesses as it would save, and in some

instances more, and the difficulties would of course be

gravely accentuated if, as may happen in any case, the

action proves to be defended.”

For your information, may I say that I put to the Lord

President that there may be a number of cases of real

hardship at present? For example, take a woman living

in Inverness whose husband is alleged to have committed

adultery in that area. Instead of going to the local

Sheriff Court and employing the solicitor whom she knows
to do the whole case, she has to go through the procedure

of going to Edinburgh which you have outlined in your

memorandum. Have you any comments to make on
the paragraph in the Lord President’s memorandum which

I have just read?—I think that the conclusion arrived

at by the Lord President on the question of expenses in

such a case is an unwarranted one. My understanding

of the question leads me to a contrary conclusion. I

feel that there must be more hardship and inconvenience

in the case of a pursuer and witnesses travelling from
Lerwick to Edinburgh than there would be in attending

the Sheriff Court at Lerwick.

4629. Then on the question of the judicial expenses

of a typical undefended action, paragraph 9 of the

Lord President’s supplementary memorandum reads as

follows:

—

“ There is no means of estimating what accounts

could be taxed in Sheriff Courts if divorce actions were

transferred to them, but it is difficult to believe that

much, if any, saving could be effected except by the

expedient of dispensing with the services of counsel.

If, of course, counsel were employed outside Edinburgh,

the cost would be materially increased.”

What have you to say to that?—We have obtained a

statement as to expenses in connection with an action of

separation and aliment, which covers materially the

same grounds as divorce. The figures were taken at the

end of 1951, and the account amounts to £21 10s. 10d.,

including the shorthand writer’s fees of £1 Is. lid.

4630. Is that in the Sheriff Court at Greenock?—Yes,
Sir.

4631. Of course the court did not have to try the issue

of adultery?—This was an undefended case of separation

on the ground of cruelty.

4632. Was there only one solicitor employed?—Yes,
Sir.

4633. Is there anything else you would like to say

about these paragraphs, Mr. Brown?—In my own office

I have charged up three divorce accounts. Taking solely

the local agent’s fees, they amounted to £12, £15, and

£16, respectively. That, of course, excluded the cost of

drawing and serving the summons, and attendance at

court, so I think possibly a fair figure would be about

£25 for an account of expenses for an undefended action

for divorce in the Sheriff Court

4634. There is one last question I want to put to you.

I have every reason to have a great respect for anything

that comes out of Renfrewshire, but can you explain why
it is that out of the thirty-three legal societies enumerated

in Schedule IV to the Solicitors (Scotland) Act, 1943, you

are the only two who take this view, while the Lord
President of the Court of Session, the Faculty of

Advocates, the Law Society of Scotland—'that is your
profession—the Society of Writers to Her Majesty’s

Signet and the Society of Solicitors in the Supreme Courts

all take the opposite view?—I think that is easily

answered. In the first place, I think that the fact that we
are the only two societies who have put forward this

recommendation shows how enlightened we are ; someone
has to start some time. The second point is that the

Lord President is, of course, in Edinburgh—and similarly

so are the Faculty of Advocates, the W.S. Society, and
the S.S.C. Society, and thus they are seeing the question

from one side only.

4635. But .that does not apply to the Law Society of

Scotland?—The Law Society of Scotland is in rather a

different position in that it represents bodies from all

over Scotland, including Edinburgh, and it could not

be expected that the Law Society would support a motion
or suggestion which might operate against some of its

members.

4636. {Lord Keith)-. Assuming your proposal were to

be accepted, you recognise that the great bulk of divorce

cases would continue to be undefended, as at present?

—

Yes.

4637. And in those undefended cases there would, of

course, be no question of appeal?—No.

4638. And each of the fifty Sheriffs Substitute might

quite well develop different views as to how divorce cases

should be dealt with. Do you realise that that is a
possibility?—I would be glad to dilate on that point when
you have finished your question.

4639. I think that even at the moment you do find

quite a number of conflicting decisions between Sheriffs

on points other than divorce?—Yes.

4640. Does that not suggest to you that you might get

diversity of practice in the administration of at any rate

undefended divorce cases conducted all over Scotland by
fifty Sheriffs Substitute?—I do not think that that neces-

sarily follows. Sir. The grounds on which divorce can be
granted are quite well established. The Sheriff would
have the opportunity of seeing the pursuer and witnesses.

I cannot see that it would necessarily follow that because

you had fifty courts doing what is at present being done
by one court, you would have any undue lack of

uniformity. All of these decisions would be made within

the framework of the divorce law.

4641. I notice that you say in your memorandum:

—

“
. . . . issues of fact and law are much more

complicated and difficult of decision than in many
actions of divorce.”

To some extent I might agree with that, perhaps not as

a universal proposition but as a general proposition that

might be so. On the other hand, these difficult and delicate

questions, to which you refer, would fall to be decided

in cases which were defended?—Yes.

4642. And ;if the other side were dissatisfied there

would be an appeal to the Court of Session?—Yes.

4643. So that in these very difficult and delicate ques-

tions you would tend to get uniformity of decision and
practice?—Yes. I am a little at a loss .to understand

what the difficult and delicate questions are in undefended

actions of divorce.

4644. I do not want to instruct you, Mr. Brown, upon
the law of divorce, but I think that there are certainly

in quite a number of cases very difficult and delicate ques-

tions to decide in divorce.—I agree with you.

4645. And you realise that divorce is a very important

matter affecting the status of individuals?—Yes.

4646. And not only that, but decrees of divorce ought

so far as possible to have international recognition?—Yes.

4647. Has it occurred to you that there might be

difficulties in the question of international recognition of

divorces that are granted not by the central judicature but

by Sheriffs scattered all over the country?—The point I

would make there, Sir, is this, that anyone can get married
at a register office, and I cannot see that it should be

any complete bar to breaking a marriage simply on the

fact that divorce is granted in the Sheriff Court.

4648. What is ypur view as to which Sheriff is going

to exercise jurisdiction in divorce cases if the Sheriffs are

given jurisdiction? What Sheriff Court is to be selected?

—That is a point I have not considered.

4649. But it is of some importance, is it not, from
your .point of view? Take it that you have a client in

Greenock who wants to divorce her husband. The hus-

band, I will assume, is not in Greenock, he may not in

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 543

27 October, 1952] Mr. Ian Brown, B.L. [Continued

fact 'be in Scotland. If he is not in Scotland is there

any court possible for divorce except the Court of Ses-

sion?—il would say not.

4650. Supposing he lived in Stornoway, would the wife

have .to go up to Stornoway to get a decree?—Of course,

I .think it should be pointed out, Sir, that what we are

asking for is concurrent jurisdiction.

4651. That means concurrent as between the Sheriff

Court and the Court of Session, is not that so? You
mean that in the case where the husband is in Storno-

way and the wife in Greenock the wife would go to the

Court of Session?—Yes.

4652. That might toe an escape, tout you agree that if

the wife had to go to Stornoway there would be con-

siderable expense?—It would be much more difficult than,

say, going to Edinburgh.

4653. Are these not .practical considerations to be con-

sidered in deciding whether the Sheriffs should have

concurrent jurisdiction?—Yes.

4654. (Sheriff Walker): Your .proposal is simply to

transfer divorce jurisdiction to the Sheriff Court concur-

rently with the Court of Session?—What we are suggest-

ing is that the pursuer in a divorce action should have

the opportunity of taking action either in the Sheriff Court

or in the Court of Session.

4655. At the pursuer’s option?—Yes.

4656. Some of the Sheriffs Substitute have very wide

territories to look after, with very few people in them?

—

Yes.

4657. And the local Bar consists of only one or two

solicitors?—Yes.

4658. Take the case of a remote Sheriff Court. There

might toe only one divorce case in five years or an even

longer period?—Yes.

4659. And you envisage a solitary divorce case being

brought before a Sheriff Substitute, who perhaps has

never tried a divorce case before, and toeing conducted by

a solicitor who has perhaps never conducted one before?

That might happen, might it not?—Yes.

4660. Are you quite satisfied, Mr. Brown, that in cir-

cumstances of that kind there would toe disclosed to the

court all the facts which ought to toe disclosed, although

they might toe adverse to the prospects of success?—

I

think the answer to that, Sir, is that we must have con-

fidence in our Sheriff Courts.

4661. 'But this is not a question of the responsibility of

Che court, it is rather that of the solicitor who is con-

ducting an undefended divorce case on his own for the

first time. If it were an action of divorce for desertion

and the .pursuer had been guilty of adultery, are you

quite satisfied that this solitary solicitor might not by

inadvertence fail to disclose that fact?—There is always

the possibility, tout one, I think, which is unlikely to arise.

4662. But the possibility becomes less, does it not, if

you have to employ an experienced Edinburgh solicitor

and also counsel?—When a local agent employs Edin-

burgh correspondents he sends through precognitions to

the Edinburgh correspondents. You certainly have a

double check, but I cannot see that it would make any

great difference. I am assuming that the solitary agent is

a man of standing and ability.

4663. Most of the divorce cases would be undefended,

and in most of them, I suppose, a decree would be

granted?—Yes.

4664. Take the case where the Sheriff Substitute refuses

to grant a decree because he thinks the evidence is not

good enough
;
the pursuer would then have an appeal to

the Sheriff Principal. That is what you foresee?—Yes.

4665. And if the Sheriff Principal reverses the decision

of the Sheriff Substitute and pronounces the decree of

divorce there can be no further appeal?—Yes.

4666. And 'then you would have a marriage dissolved

with the judge who heard the witnesses adverse to the

decree and the other judge, who heard the appeal, grant-

ing the decree ;
two judges, one of one mind and the

other of the other?—Yes, I agree.

4667. Would you regard that as a satisfactory situation

from the point of view of the marriage?—I agree that

the fact that an action of this kind is undefended does

leave something out, it is only one side of the story. I

must confess I have not considered circumstances such

as you mention, and I suppose it could happen that a

pursuer could appeal to the Sheriff Principal on the

ground that the Sheriff Substitute had given a misdirec-

tion. 1 think that again you have got to go on the stand-

ing of the Sheriff Principal. The Sheriff Principal will not

lightly overturn a decision of his Substitute.

4668. iBut, Mr. Brown, as matters stand at .present, if

the Lord Ordinary refuses a decree in an undefended case

then the pursuer can appeal. He appeals to a court con-

sisting of at least three judges?—Yes.

4669. That is quite a different situation from your pro-

posal?—It is, yes.

4670. (iMr. Young) : Have you ever considered the
possible effect your proposal might have on the Bar of

Scotland? I do not mean by that simply the financial

results. May I put it in another way? We draw most
of our judges from the Bar in Scotland?—Yes.

4671. That is something which attracts persons of the

best quality to the Bar?—Yes.

4672. 'If you lose that very fine body of people, would
it not toe a tragedy for the nation? From whom could

we then draw our judges?—I cannot say. It is very

important, but at the same time I do not see how it is

going to affect the suggestion we have put to the Com-
mission.

4673. If you took away all divorce from the Court of

Session and reduced the amount of work at the Bar, might

not that have a tendency to reduce the standards?—

I

think that you are probably right in saying that it would
reduce the number of cases. But whether it would be
justified—if the Commission are satisfied that our

suggestion is right, then I feel that it would not toe

justifiable simply to keep an .unnecessary number of people

at the Bar in the prospect that later on they might become
judges.

4674. May I go to another point? During the war it

was suggested that we might alter the practice in Scot-

land in actions of aliment, either to obtain or to vary

aliment, toy adopting a procedure akin to the small debt

procedure. Have you considered whether that is a good
thing or not?—I am afraid I have not considered that.

4675. Have you in your experience found that there is

considerable delay in the procedure followed by the Sheriff

Courts in relation to aliment?—To my knowledge, no un-

due delay, at least not in our Sheriffdom.

4676. [Dr. Baird) : (Mr. 'Brown, when you speak of hard-

ship do you think that anybody is debarred nowadays

from getting a divorce because he or she has to make a

journey to Edinburgh?—No, I would say that if a .person

wants a divorce then they .are quite happy to come to

Edinburgh. 'But at the same time one .has to bear in mind
the faot that it is not only the pursuer who has to come
to Edinburgh. A pursuer must have two witnesses.

4677. But you do agree that divorce is a very important

matter, it is not something to be taken lightly, and perhaps

the degree of hardship is not very great when one con-

siders the importance of the occasion?—I grant you that.

On the other hand, there is the degree of inconvenience

caused, and, of course, the question of expense.

4678. Would it meet your case if certain Sheriff Courts

were designated to conduct divorce cases?—It would
certainly help if certain Sheriff Courts were designated.

4679. Should any particular towns be designated for

this purpose?—I would rather see jurisdiction in all Sheriff

Courts, but if it came to that then there are the cirouit

towns, although that in itself would not totally remove

the complaint.

4680. (Sir Frederick Burrows) : Would you agree that

the only reason for any such change as you suggest must
be that it is in the interests of the litigants themselves?

—

Also of course there is the question of the Legal Aid
Fund, which is met from public money.

4681. Yes, I am aware of that, but would it be in the

interests of the litigants to transfer the jurisdiction to the

Sheriff Court, other than on the score of expense?—That
is a question for the litigants themselves. The suggestion

here is that they would have the opportunity of saying, “ I

will go to the Sheriff Court ” or, “ I will go to the Court

of Session ”. The option would rest with them.
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46812. (Mr. Mace): Is the Sheriff Court the court of

summary jurisdiction in Scotland?—Yes.

4683. There is nothing smaller?—Yes, we have the

Justice of the Peace Court.

4684. I am sorry, I do not know the Scottish procedure.

Can the magistrates grant judicial separation?—No.

4685. Do they deal with matters affecting relations

between husband and wife at all?—No, for civil juris-

diction the inferior court in 'Scotland is the Sheriff Court.

4686. So in Scotland if husband and wife have matri-

monial difficulties which they both think can be dealt

with without raising the question of divorce they go to

the Sheriff Court?—That is so, yes.

4687. Do you think it a good thing 'that there is a court

which can decide questions between husband and wire

without having jurisdiction in divorce? What I have in

mind is the desirability of reconciliation. Let me make

my point clear to you. Do you think it a good thing from

the point of view of the public that there is a court capable

of deciding problems in matrimonial cases which has not

the jurisdiction of divorce?—No, I cannot say that I think

it is.

4688.

May I make my point again to you? As a solici-

tor when you are approached on matrimonial affairs do

you consider it part of your duty to try reconciliation first

of .all?—Yes.

4689 Then if you can guide the parties to a court which

can settle their dispute without breaking the marriage, is

not that a good thing? Yes.

4690 And if the marriage ds still broken one goes to a

higher court for divorce?—Yes. I should perhaps point

out that under the Divorce Act of 1938 a decree given by

the Sheriff Substitute oan be used as the basis for an action

of divorce in the Court of Session.

4691. (Chcurman): What do you mean by 'the basis for

an action?—The pursuer can go to the Court of Session

with a deoree of separation and that will be accepted. In

addition, the oath of calumny requires to be sworn and

the pursuer may be further examined.

4692. Thank you very much, Mr. Brown. Perhaps your

Faculty would inform the Secretary as soon as possible

whether or not they desire to submit anything further

in writing.—Yes, thank you. [See Paper No. 59a.]

(The witness withdrew .)

(Adjourned to Tuesday, 28th October. 1952, at 10.30 a.m.)

PAPER No. 59A

rmSFUVATIONS BY THE FACULTY OF PROCURATORS OF GREENOCK
ON THE EVIDENCE GIVEN BY THE LORD PRESIDENT OF THE

COURT OF SESSION

[See Questions 4627

In so far as the Faculty’s memorandum and oral evi-

dence have not dealt with the Objections of tlhe Lord

President of the Court of Session to our recommendation

that there should be extended to Sheriff Courts a con-

current jurisdiction to deal with actions of divorce, the

following comments are submitted, 'with respect, to rebut

the views of the Lord President.

1. Knowledge of decision, the type of evidence required

and general practice in .the law relating to divorce is well

known and/or is available by reference to the various

text-books and legal decisions in the many periodicals

which are the stock in trade of all solicitors with any court

practice. The criticisms by the Lord President are almost

a claim .that no one outside of Edinburgh could compe-

tently take on work of .this kind. That is not so, and

the great bulk of work in the Sheriff Courts is generally

deemed to be much more complicated and difficult than

points arising in divorce cases.

2. While it is agreed that certain delicacy may be

required in the case of defended notions of divorce, it is

difficult to understand why this particular argument should

be used or .what .particular significance it should be given

when the Lord President himself admits .that fully 98 per

cent, of all divorce actions in the Court of Session' are

undefended and of these it ds seen from statistics that about

1 per cent, are refused. It should be noted that the divorce

figures for Scotland for the year 1951 showed that 1,957

aotions had been dealt with, that 1,926 were undefended,

that 1,927 were granted and that some 30 were refused.

The figures do not reveal .the .number of undefended

actions refused.

3. The grave objections mentioned 'by the Lord Presi-

dent so far as not already dealt with in a .particular way

might well be summed up in a general way by referring

to the well-known reluctance of the law to countenance

any change not only in procedure (which would funda-

mentally be the same in the Sheriff Court as in the Court

of Session), 'but also to the jurisdiction of .the court where

such cases might be heard.

4. The principles of law governing divorce actions are,

on the whole, well settled and there should be no lack

of uniformity as 'between one Sheriff Court and another

any more than there might be in any other aspects of

and 4692 above.]

common or statutory law. Furthermore, the procedure

for hearing divorce .actions is less complicated than that

applying to the multiplicity of types of actions at present

dealt with in the Sheriff Court. It is emphasised, however,

that our original memorandum did suggest that some

power be granted to the Sheriff which he already has in

matrimonial oases, namely, ex proprio motu to remit to

the Court of Session.

5. While it is agreed that certain of the Sheriff Courts

are busier than others, it is contended that the proposed

additional concurrent jurisdiction would not cause over-

work or congestion. It is widely known that undefended

divorce cases are heard and disposed of in fifteen or

twenty minutes.

6. It is agreed that there is at present no undue delay

in having undefended divorce actions brought before the

Court of Session. On the other hand, there is considerable

delay in dealing with defended actions. According to

information available, this delay has been as long as

thirteen months.

7. It is incorrect to suggest that .this proposal is not

supported to any great extent by other local Faculties in

Scotland. The following is an analysis of the result of an

enquiry as to the attitude of other Faculties to whom this

proposal was not .previously submitted for comment :
—

Of the 33 societies listed in the Second Schedule to the

Solicitors (Scotland) Act, 1933, 3 societies (the W.S.

Society, the S.S.C. Society, and the Scottish. Law Agents'

Society) are not local societies. Of the remaining 30

societies one (Caithness) does not appear to function. To
the remaining 29 local societies there falls to be added

2 other local societies listed in the Scottish Law Direc-

tory (the Society of Solicitors of Clackmannanshire, and
the Faculty of Procurators of the Stewartry of Kirkcud-
bright). Of the resultant total of 31 local societies, 6

have not yet responded to the enquiry, 12 are against the

proposal (some by a majority only), 11 (including Greenock
and Paisley Faculties) are in favour, and 2 are divided

in opinion. It is dear from the foregoing that there is

indeed substantial agreement from many solicitors for

the submission made iby this Faculty.

(Received April, 1953.)
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PAPER No. 60

MEMORANDUM SUBMITTED BY THE SCOTTISH MARRIAGE
GUIDANCE COUNCIL

1. This memorandum is submitted to the Royal Com-

mission on Marriage and Divorce by the Scottish Marriage

Guidance Council.

2. The objects, principles and methods of working of the

Scottish Marriage Guidance Council are similar to those

of the National Marriage Guidance Council in England.

The two 'bodies work in close association and the Scottish

Council is represented on the National Marriage Guidance

Council [see Question 4695]. The Scottish Council is

recognised 'by, and is in receipt of, a grant from the

Scottish Home Department in accordance with the recom-

mendations of the Denning Committee.

3. The Scottish Marriage Guidance Council is in general

sympathy with the memoranda submitted or to be sub-

mitted by the National Marriage Guidance Council. In

view, however, of

{a) the differences between the two countries in

religion, history, daw, social conditions, etc.

;

{b) the narrower view taken by the Scottish Council

of the scope of the Commission’s terms of reference

;

and
(c) the greater measure of agreement within the Scot-

tish Council in regard to the law of divorce so far as

it affects the work of marriage guidance ;

the Scottish Council has decided to submit an independent

memorandum.

4. The objects of the Scottish Marriage Guidance Council

and its constituent Oouncils may be summarised as

follows :
—

(a) to enable those about to marry and those who are

already married, to obtain, if they so desire, guidance

upon the ideals and obligations of marriage and the art

of married life. It seeks thereby to reduce preventable

unhappiness in marriage with its serious consequences

Ito the individuals concerned and through them to the

children. The Council, in a word, seeks by education

for marriage to build successful marriages ;

{b) to provide for those who are in difficulties expert

and sympathetic advice and a recognised reconciliation

procedure before divorce proceedings are contemplated.

The Council thus aims at preventing marriage break-

down and removing the desire for divorce.

5. It is not part of the ordinary work of 'the Council to

uphold any particular views or policy in regard to divorce.

In the Council’s view, the decision whether or not an

applicant for advice shall or shall not institute divorce

proceedings is the responsibility of the applicant himself

or herself and not that of the counsellor.

6. Nevertheless, the Council is strongly of opinion that

the State should make greater effort than at present to

ensure that divorce is regarded as a last resort and that

reconciliation is seriously attempted before recourse is had
to divorce. The Council does not favour compulsory

reconciliation procedure, which is understood to have

proved unsatisfactory in France. It does consider, how-
ever, that the work of 'those organisations which aim at

promoting reconciliation on a voluntary 'basis should be

developed and strengthened. It suggests further that the

court should be given power before disposing of cases

of separation and divorce to make a remit to an individual

or an approved organisation in accordance with a recog-

nised reconciliation procedure.

7. Apart from the question of procedure, the state of

the divorce laws powerfully affects the community’s atti-

tude towards marriage and the work undertaken by the

marriage guidance movement. Successful marriages will

not be promoted by legislation which is seriously out of

harmony with the moral sense or accepted standards of

social behaviour of the community. On the other hand,

any relaxation of the divorce laws, bringing with it the

widespread impression that “ divorce is easier now ” does,

in the Council's view, make successful marriage more
difficult. Whatever the merit of the particular measure,

greater ease of divorce tends ito produce a socially unde-
sirable climate of opinion about marriage ; -it lessens the

respect for marriage and the understanding of its true

significance ; it fosters insecurity within marriage and saps

the resolution of those who are in difficulties. Con-
sequently, the Council cannot be indifferent to changes 'in

the law of divorce .and considers itself entitled and bound
to examine and comment on various proposed changes
which are in the .public mind.

8. The Council considers that, before specific proposals
for change are considered in detail, two general principles

should be laid down:

—

(1) That it is undesirable to introduce at the present
time any far-reaching extension of facilities for divorce.

The legislation in 1937 and 1938 was necessary to bring
the law into harmony with modern views, but the

present need is to tidy up the existing law rather than
drastically to change it. There should always be alterna-

tion between reform and consolidation and what is

needed now is a period of consolidation. This is so
not only because of the far-reaching reforms in the later

’thirties but because of the widespread unsettlement in

private lives created by war conditions. In Scotland
there is no considerable demand for substantial changes
in the law, except in regard to property.

(2) It is desirable that, so far as possible, the law of
husband and wife in Scotland and England should be
assimilated. Much has been achieved in this respect by
the passing of the Matrimonial Causes Act, 1937, and the

Divorce (Scotland) Act, 1938. For historical reasons,
’ however, there has been considerable difference of

judicial interpretation in the two countries of grounds
of divorce which, superficially are similar or identical.

It is recommended that so far as practicable these differ-

ences should be eliminated.
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Specific changes may be considered under the following

heads:

—

T WHETHER OR NOT THE PRINCIPLE OF

DIVORCE BY CONSENT SHOULD BE INTRODUCED

9. Divorce by mutual consent is advocated on two main

grounds:

—

(i) That marriage is a legal relationship freely entered

into between the parties and that so long as the rights

of third parties are not infringed it is reasonable that

they should be enabled to withdraw from that relation-

ship. Expressed in non-legal terms, it is argued that

since the social and economic emancipation of women

it is no longer compatible with individual freedom and

dignity that two spouses who are both desirous of

•bringing their marriage to an end should be legally

precluded from doing so. The advocates of this view

would normally accept that such freedom should be

modified when there are children of the marriage.

(ii) That divorce by consent is, in fact, widespread to-

day. The legal profession are well aware that a large

proportion of undefended actions for divorce ,on th

ground of adultery are collusive, i.e., tba adultery,

whether real or fictitious, is arranged in order to give

the spouses the remedy they both wish. Such a state

of affairs brings the law into contempt and isi
felt to be

sordid, dishonest and degrading. Why, it is said, should

two people who have made a mistake as to their com-

patibility be forced to such expedients to extricate them-

selves? Other contentions might be:—
(iii) That the greater freedom of divorce which would

result would not in fact damage thc mshtution of

marriage. On the contrary, unsuccessful and unhappy

marriages would be brought to an end and would thus

cease to discredit the institution Divorces would be

more numerous but this would be compensated for by

Se bene? quality of the marriages which survived and

on balance greater happiness in marriage would result.

(iv) Irregular unions and illegitimacy would be

reduced.

<v) “ Hotel bill divorce ” under the present law is

easy for the well-to-do, much more difficult for the

poor; i.e., the present law discriminates against the

poor.

In the view of the Council it is desirable that these argu-

ments should be brought out into the open and fully

considered as well as rejected by the Commission.

The view of marriage implicit in them is incompatible

with that contained in the principles of the Scottish

Marriage Guidance Council, which starts with the funda-

mental conception of marriage as from the pomtofview

of the individuals, a partnership foriifeandfrcmthe

point of view of the State, a relationship which is the basis

of the family and the whole structure of society.

To introduce divorce by consent would weaken, not

strengthen, the institution of marriage. Ordinary people

would find its significance and responsibilities still harder

to understand, and it would be undertaken still more lightly

and with even lesser understanding by the young. Even

where entered into seriously as a permanent union it

would, on the admission even of some of the advocates

of easier divorce (cf. Margaret Mead : Male and Female,

Gollancz 1950), be permeated not by greater happiness

buffy greater

0
^security. The example of those countries

where divorce is notably easier than in Great Britain, e.g.,

the United States, France, Sweden, su*S»«J « Pf°'

no gain to society in happiness or health. Apart trom

other considerations, it would lead tx> married tuples

postponing having children in order not to preclude the

possibility of ready divorce.

II. DIVORCE FOR DESERTION

(a) The position of the deserting spouse whose partner

refuses to raise an action of divorce

10. This is the situation dealt with in Mrs. Whites

Private Bill. It has been proposed that the deserting spouse

should ibe given the right to raise an action of divorce at

the end of x years of de facto separation regardless of

who was responsible for its beginning. Certain conditions

have been proposed, e.g., (i) that the pursuer shall have

implemented his obligation of maintenance , or (ii) that

the pursuer shall have implemented all his marital obliga-

tions other than adherence ;
in particular he shall have

abstained from committing adultery.

In favour of such a change it is argued :
—

(i) If de facto separation has continued for, say, five

or more years, then the marriage is for all practical

purposes at an end. It is only realistic to admit this

and to allow the legal position to be brought into line

with the facts.

(ii) It would reduce irregular unions and illegitimacy.

(iii) It is by no means invariably the case that the

spouse who is legally in desertion is morally speaking

the one mainly responsible for the breakdown of the

marriage. Desertion is the symptom rather than the

cause of the failure of the marriage and it should not

be treated as an offence.

Against this change it can be contended

:

(i) Desertion has for many centuries been recog-

nised in Scotland as a matrimonial offence and it is

wrong in principle and contrary to justice that anyone

should be able to profit by his own wrongdoing.

(ii) This legal rule proceeds from the fact that for

either spouse to desert the other without reasonable

cause is effectively to break up the marriage, often in

a literal sense. As long as the parties are cohabiting,

so long despite friction and difficulties, there is a much

better chance of improving their relations than after

they have been separated. Therefore, nothing should

•be done by Parliament to encourage separation.

(iii) Such a change would increase insecurity in

marriage and lead to a further diminution in confidence

in and respect for the permanence of marriage.

(iv) It would be an intolerable hardship to spouses

who object to divorce for reasons of conscience.

(v) It would debar an innocent defender from pen-

sion rights, etc.

The Council is opposed to such a change.

(b) Willingness to adhere on the part of the descried

spouse throughout the three years’ period

11. It has been suggested that it is unreasonable to

insist, as the present law does, that the pursuer must

throughout the triennium have remained willing to re-

sume married life with the defender. It is argued that

what matters is the responsibility for the separation at

its inception. Thereafter, it is said, it ought not to be

held against the deserted spouse if regret changes to

bitterness, and bitterness .to acquiescence in the separation

if not positive aversion from the defender’s company.

Short of this -it is argued (as by Lord Keith in Borland v.

Borland, 1947, S.C. 432 at p. 445) that there are circum-

stances in which as a result of the defender’s conduct it

would be contra bonos mores or against the conscience

of mankind or unconscionable to insist on adherence by

the deserted spouse and hence that unwillingness to ad-

here based on such conduct should not constitute a bar

to divorce for desertion. In the case of Borland the- con-

duct in question was the action of the deserting wife in

taking proceedings for a divorce in the courts of Nevada

after which as the husband admitted he was no longer

prepared to adhere.

That case was probably an extreme one and certainly

a hard one. Certainly, also, this requirement is respon-

sible for a considerable amount of perjury. Rut, in the

view of the Council, the law rightly regards it as of the

essence of desertion that it should persist against the will

of the deserted spouse. If this requirement is eroded

the door will be opened wider to divorce by consent.

It is submitted that the present rule, though exacting

and occasionally harsh, is sound and should be confirmed

by the legislature.

III. DIVORCE FOR CRUELTY

12. In England, under the Matrimonial Causes Act,

1937, cruelty “ since -the celebration of the marriage

is a ground for divorce and it is unnecessary to establish

that there was at the date of raising the action a risk

of future danger to life or health. In Scotland, however,
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there is some doubt as to the rule and in Dunlop v.

Dunlop, 1950, S.C. 227 it was decided that such a require-
ment does still obtain in Scotland. In the case of Cox v.

Cox, 1942, S.C. 352 it was held that ,the same applies to

haibitual drunkenness under the Licensing (Scotland) Act,
1903.

It is submitted that this rule whether applied to physical
cruelty or to habitual drunkenness is a hardship to a
conscientious and patient spouse who delays before rais-

ing an action and may be deprived of his or her remedy
by an apparent reform on the part of the cruel spouse,
a reform which may at best be very ephemeral and at
worst fictitious. It is recommended that the English rule
on this point be made applicable in Scotland.

IV. NULLITY OF MARRIAGE
13. It is recommended that subject to the conditions

laid down in the Matrimonial Causes Act, 1937, marriages
in Scotland should be declared voidable when:

—

(a) The defender was at the time of the marriage
pregnant by some person other than the pursuer.

(b) The defender was at the time of the marriage
suffering from venereal disease in a communicable
form.

(c) The marriage has not been consummated owing
to the wilful refusal of the defender to consummate it.

(It is recognised that this raises the question of the use
of contraceptive practices but the Council has no recom-
mendation to make on that subject.)

V. PROPERTY RIGHTS
14. In Scotland, for the purpose of determining property

rights on divorce the technically “ guilty ” spouse is, sub-

ject to one important exception, treated as dead vis-a-vis

the “ innocent ” spouse. The “ innocent ” spouse, that is,

is entitled to any rights to which he or she would
have succeeded on the death of the “ guilty ” spouse.

The exception is that a husband who divorces his wife

is not entitled to jus relicti.

On the other hand, once the marriage is at an end no

obligation of aliment remains.

It is submitted that this rule is anachronistic and un-

satisfactory. It dates from a time when divorce was to a

large extent confined to the propertied classes and is

altogether inappropriate to the needs of salary and wage-

earning litigants who have little or no capital. Further,

it lacks reciprocity in the important respect above noted.

Again, it is on ethical grounds open to criticism as exces-

sively rigid in that the moral and legal responsibility for

a matrimonial breakdown by no means always coincide.

It is submitted that the only wholly satisfactory solution

is to confer upon the court the responsibility for regulating

the property rights 'between the parties, including the

right to award aliment, as in an action for separation,

and/or compensation for loss of legal rights, in the form

of either a capital sum or periodic payments
;
with the

power, as at present in England, to vary settlements.

Vr. ENFORCEMENT OF OBLIGATION OF
MAINTENANCE

15.

The Scottish [Marriage Guidance Council recom-

mends that if it is practicable a wife whose husband is

failing to maintain her or the children should be entitled

to bring an action for aliment in the Sheriff Court (and

its English equivalent) of the district in which she resides.

At present jurisdiction is based upon the domicil or
residence of tlhe husband, which often makes the wife’s
remedy more difficult and slower and more expensive to

obtain.

VII. FORUM FOR ACTIONS OF DIVORCE
16. It has been suggested that jurisdiction in actions of

divorce should be extended to the Sheriff Court. The
Council is opposed to such a change as being unneces-
sary and undesirable

; unnecessary because there is far
less congestion in the Scottish Court of Session than in

the English courts ; and undesirable as involving a sacri-

fice of authority and uniformity.

VIII. LEGAL AID
17. For reasons of national economy and administrative

convenience it was decided to introduce the Legal Aid
Scheme in instalments. Consequently at present legal aid
is available for litigation but not for advice. As by far
the greatest number of assisted cases are matrimonial
causes, the effect of the present position is socially un-
desirable and highly prejudicial to the working of the
Marriage Guidance Councils ; this in two main
respects:

—

(a) It puts pressure upon poor people in marriage
difficulties to rush into actions of divorce without proper
legal advice or mature reflection.

(b) It raises difficulties between the legal profession
and the public

;
poor persons, despite the explanation

they receive, find the present position very difficult to

understand. They expect to get free legal advice and
often unknowingly incur considerable legal expenses
in the preliminary stages of an action for which, if they
later decide to withdraw from it, they are not entitled

to receive aid. This produces ill-feeling towards the
solicitor concerned and puts him in a false position.

It is strongly recommended that the “ advice ” portion
of the Act should be introduced at the earliest possible
opportunity in respect of matrimonial causes. It is desir-

able that legal aid should cover advice upon appropriate
reconciliation procedure if such is introduced. (Vide
paragraph 6, supra.)

IX. NATIONAL HEALTH SERVICE
18. The Scottish Marriage Guidance Council considers

it to be a vital part of preparation for marriage that every
person intending to get married should have an oppor-
tunity of undergoing a medical examination (which is

understood to be compulsory in France).

The Council also considers it desirable that married
people and those about to marry should have the oppor-

tunity of obtaining, if they wish, skilled advice on
contraception.

Both the above services are no doubt rendered by
ordinary practitioners, particularly in places where
specialised clinics do not exist. Doubt is, however, said

to exist whether in terms of the National Health Service

Act a doctor could be required to give these services.

It is recommended that the Act be amended to provide

for this.

The Council would welcome the establishment of a

greater number of such specialised clinics.

(Received 15th January, 1952.)

EXAMINATION OF WITNESSES

(MR. JOHN WATSON, W.S., DR. McKAY HART, M.B., Ch.B., F.R.F.P.S.(G.), F.R.C.O.G., and MRS. N. A. OATTS,
representing the Scottish Marriage Guidance Council; called and examined.)

4693. (Chairman): We have here this morning Mr.
John Watson, Writer to the Signet ; Mrs. N. A. Oatts,

and Dr. McKay Hart. To whom shall I address my
questions?

—

(Mr. Watson): To me, if you please, my
Lord.

4694. What posts do you respectively hold, in the

Scottish Marriage Guidance Council?—We are members
of the Council, my Lord. The Chairman of the Council,

Sheriff J. R. Philip, Q.C., is not giving evidence on behalf

of the Council because as Procurator of the Church of

Scotland he is to appear before the Commission on behalf

of the Church, and it was considered desirable that the

evidence on behalf of this Council should be given by

persons who were not appearing before you in any other

capacity. Mrs. Oatts was the first Honorary Secretary of

the Scottish Marriage Guidance Council. She served from
its foundation until last year, when a paid, full-time

secretary was appointed. Dr. McKay Hart is Chairman
of the Glasgow Council.

4695.

Before I ask any questions on yo-ur memorandum,
is there anything that you wish to add to it, Mr. Watson?
—Yes, Sir, there are two points. One is a very minor
point of correction in paragraph 2 of our memorandum,
in which it is stated that the Scottish Council is represented

on the National Marriage Guidance Council in England.
That statement was true when the memorandum was
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Specific changes may be considered under the following

heads:

—

r whpthfr or not the principle of

DIVORCE BY CONSENT SHOULD BE INTRODUCE

9. Divorce by mutual consent is advocated on two main

iS Fvoressed in non-legal terms, it is argued that

S S/rSaSy

modified when there are children of the marriage.

rm That divorce by consent is, in fact, widespread to-

day The Ieg»° profession are well aware that a la ge

rLl or fictitious
“

arranged in order to give

The sponsi the remedy ihey both wish. Such.a stalie

th»-

selves? Other contentions might be:—
/sm That the greater freedom of divorce which would

^
11 -a rsnt in fact damage the institution or

result wo
contrary, unsuccessful and unhappy

—XPhm|edaS
on brSaSe greato >" ™rr,a8e W0“U

,

r

f
S

!

(iv) Irregular unions and illegitimacy would be

reduced.

(v) “Hotel bill divorce” under the present law is

easy for the well-to-do, much more difficult for the

poor; i.e., the present law discriminates against the

poor.

In the view of the Council it is desirable that these argu-

ments should be brought out into the open and fully

considered as well as rejected by the Commission.

The view of marriage implicit in them is

, <hsit cnntiained in the principles of the Scottisn

nf the individuals, a partnership for life, and, fro™ th®

poiS of view of the State, a relationship which is the basis

of the family and the whole structure of society.

To introduce divorce by consent would weaken, not

strengthen, the institution of marriage Ordinary people

would find its significance and responsibilities still harder

tn understand, and it would be undertaken still more lightly

and with even lesser understanding by the young. Even

where entered into seriously as a permanent union it

would, on the admission even of some of the ^° .

nf easier divorce (cf. Margaret Mead : Male and Female,

Golliancz 1950) 'be permeated not by greater happiness

Su hv^reater insecurity. The example of those countries

where divorce is notably easier than in Great Britain, e.g.,

the United States, France, Sweden, suggests that it produces

ruf eaffi to society in happiness or health. Apart from

o?he
8
r Jonsiderations. it would lead to married couples

SoStSing children in order not to preclude the

possibility of ready divorce.

II. DIVORCE FOR DESERTION

(a) The position of the deserting spouse whose partner

refuses to raise an action of divorce

10. This is the situation dealt with in Mrs. White’s

Private Bill. It has been proposed that the deserting spouse

should toe given the right to raise an action of divorce at

the end of * years of de facto separation regardless of

who was responsible for its beginning. Certain conditions

have been proposed, e.g., (i) that the pursuer shall have

implemented his obligation of maintenance ; or (ii)I that

the pursuer shall have implemented all his marital obliga-

tions

5

other than adherence ; in particular he shall have

abstained from committing adultery.

In favour of such a change it is argued

:

(i) If de facto separation has continued for, say, five

or more years, then the marriage is for all practical

It an end It is only realistic to admit tins

and
P
to allow the legal position to be brought into line

with the facts.
. .

(ii) It would reduce irregular unions and illegitimacy.

(iiil It is by no means invariably the case that the

mouse 'Who is legally in desertion is morally speaking

one mainly responsible for the breakdown of the

marriage. Desertion is the symptom rather than the

Suse of the failure of the marriage and it should not

toe treated as an offence.

Against this change it can be contended :

<i) Desertion has for many centuries been recog-

nised in Scotland as a matrimonial offence and it is

wrong in principle and contrary to justice that anyone

should be able to profit by h.s own wrongdoing.

{ii) This legal rule proceeds from the fact that for

either spouse to desert the other without reasonable

cause is effectively to break up the marriage often in

a literal sense. As long as the parties are cohabiting,

so long, despite friction and difficulties, theie is a much

•better chance of improving their relations than after

they have been separated. Therefore, nothing should

•be done by Parliament to encourage separation.

flu) Such a change would increase insecurity in

marriage and lead to a further diminution m confidence

in and respect for the permanence of marriage.

(iv) It would be an intolerable hardship to spouses

who object to divorce for reasons of conscience.

(v) It would debar an innocent defender from pen-

sion rights, etc.

The Council is opposed to such a change.

(b) Willingness to adhere on the part of the deserted

spouse throughout the three years period

11 It has been suggested that it is unreasonable to

insist, as the present law does, that the pursuer must

throughout the triennium have remained willing to re-

sume married life with the defender, it is argued that

what matters is the responsibility for the separation at

its inception. Thereafter, it is said, it ought not to be

held against the deserted spouse if regret changes to

bitterness, and bitterness to acquiescence in the separation

if not positive aversion from the defender s company.

Short of this it is argued (as by Lord Keith in Borland v.

Borland, 1947, S.C. 432 at p. 445) that there are circum-

stances in which as a result of the defenders conduct it

would be contra bonos mores or against the conscience

of mankind or unconscionable to insist on adherence by

the deserted spouse and hence that unwillingness to ad-

here based on such conduct should not constitute a bar

to divorce for desertion. In the case of Borland the con-

duct in question was the action of the deserting wife m
taking proceedings for a divorce in the courts of Nevada

after which as the husband admitted he was no longer

prepared to adhere.

That case was probably an extreme one and certainly

a hard one. Certainly, also, this requirement is respon-

sible for a considerable amount of perjury. But, in the

view of the Council, the law rightly regards it as of the

essence of desertion that it should persist against the wil

of the deserted spouse. If this requirement is eroded

the door will be opened wider to divorce by consent.

It is submitted that the present rule, though exacting

and occasionally harsh, is sound and should be confirmed

by the legislature.

in. DIVORCE FOR CRUELTY

12. In England, under the Matrimonial Causes Act,

1937 cruelty “ since the celebration of the marriage

is a ground for divorce and it is unnecessary to establish

that there was at the date of raising the action a risk

of future danger to life or health. In Scotland, however,
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there is some doubt as to the rule and in Dunlop v.

Dunlop, 1950, S.C. 227 it was decided that such a require-

ment does still obtain in Scotland. In the case of Cox V.

Cox, 1942, S.C. 352 it was held that .the same applies to
habitual drunkenness under the Licensing (Scotland) Act,
1903.

It is submitted that this rule whether applied to physical
cruelty or to habitual drunkenness is a hardship to a
conscientious and patient spouse who delays before rais-

ing an action and may be deprived of his or her remedy
by an apparent reform on the part of the cruel spouse,
a reform which may at best be very ephemeral and at

worst fictitious. It is recommended that the English rule
on this point be made applicable in Scotland.

IV. NULLITY OF MARRIAGE
13. It is recommended that subject to the conditions

laid down in the Matrimonial Causes Act, 1937, marriages
in Scotland should be declared voidable when:—

(«) The defender was at the time of the marriage
pregnant by some person other than the pursuer.

(b

)

The defender was at the time of the marriage
suffering from venereal disease in a communicable
form.

(c) The marriage has not been consummated owing
to the wilful refusal of the defender to consummate it.

(It is recognised that this raises the question of the use
of contraceptive practices 'but the Council has no recom-
mendation to make on that subject.)

V. PROPERTY RIGHTS
14. In Scotland, for the purpose of determining property

rights on divorce the technically “ guilty ” spouse is, sub-

ject to one important exception, treated as dead vis-a-vis

the “ innocent ” spouse. The “ innocent ” spouse, that is,

is entitled to any rights to which he or she would
have succeeded on the death of the “ guilty ” spouse.

The exception is that a husband who divorces his wife

is not entitled to jus relicti.

On the other hand, once the marriage is at an end no
obligation of aliment remains.

It is submitted that this rule is anachronistic and un-

satisfactory. It dates from a time when divorce was to a

large extent confined to the propertied classes and is

altogether inappropriate to the needs of salary and wage-

earning litigants who have little or no capital. Further,

it lacks reciprocity in the important respect above noted.

Again, it is on ethical grounds open to criticism as exces-

sively rigid in that the moral and legal responsibility for

a matrimonial breakdown by no means always coincide.

It is submitted that the only wholly satisfactory solution

is to confer upon the court the responsibility for regulating

the property rights between the parties, including the

right to award aliment, as in an action for separation,

and / or compensation for loss of legal rights, in the form
of either a capital sum or periodic payments

;
with the

power, as at present in England, to vary settlements.

VI. ENFORCEMENT OF OBLIGATION OF
MAINTENANCE

15.

The Scottish Marriage Guidance Council recom-

mends that if it is practicable a wife whose husband is

failing to (maintain her or the children should be entitled

to bring an action for aliment in the Sheriff Court (and

its English equivalent) of the district in which she resides.

At present jurisdiction is based upon the domicil or
residence of the husband, which often makes the wife’s
remedy more difficult and slower and more expensive to

obtain.

VII. FORUM FOR ACTIONS OF DIVORCE
16. It has been suggested that jurisdiction in actions of

divorce should be extended to the Sheriff Court. The
Council is opposed to such a change as being unneces-
sary and undesirable

;
unnecessary because there is far

less congestion in the Scottish Court of Session than in

the English courts ; and undesirable as involving a sacri-

fice of authority and uniformity.

VIII. LEGAL AID
17. For reasons of national economy and administrative

convenience it was decided to introduce the Legal Aid
Scheme in instalments. Consequently at present legal aid
is available for litigation ibut not for advice. As by far
the greatest number of assisted cases are matrimonial
causes, the effect of the present position is socially un-
desirable and highly prejudicial to the working of the
Marriage Guidance Councils ; this in two main
respects:

—

(a) It puts pressure upon poor people in marriage
difficulties to rush into actions of divorce without proper
legal advice or mature reflection.

(b) It raises difficulties between the legal profession
land the public

;
poor persons, despite the explanation

.they receive, find the present .position very difficult to

understand. They expect to get free legal advice and
often unknowingly incur considerable legal expenses
in the preliminary stages of an action for which, if they
later decide to withdraw from it, they are not entitled

to receive aid. This produces ill-feeling towards the
solicitor concerned and puts him in a false position.

It is strongly recommended that the “ advice ” portion
of the Act should be introduced at the earliest possible
opportunity in respect of matrimonial causes. It is desir-

able that legal aid should cover advice upon appropriate
reconciliation procedure if such is introduced. {Vide
paragraph 6, supra.)

IX. NATIONAL HEALTH SERVICE
18. The Scottish Marriage Guidance Council considers

it to be a vital part of preparation for marriage that every

person intending to get married should have an oppor-
tunity of undergoing a medical examination (which is

understood to be compulsory in France).

The Council also considers it desirable that married
people .and those about to marry should have the oppor-
tunity of obtaining, if they wish, skilled advice on
contraception.

Both the above services are no doubt rendered by
ordinary practitioners, particularly in places where
specialised clinics do not exist. Doubt is, however, said

to exist whether in terms of the National Health Service

Act a doctor could be required to give these services.

It is recommended that the Act be amended to provide

for this.

The Council would welcome the establishment of a

greater number of such specialised clinics.

(Received 15th January, 1952.)

EXAMINATION OF WITNESSES

(MR. JOHN WATSON, W.S., DR. McKAY HART, M.B., Ch.B., F.R.F.P.S.(G.\ F.R.C.O.G., and MRS. N. A. OATTS,
representing the Scottish Marriage Guidance Council; called and examined.)

4693. (Chairman): We have here this morning Mr.
John Watson, Writer to the Signet ; Mrs. N. A. Oatts,

and Dr. McKay Hart. To whom shall I address my
questions?—(Mr. Watson): To me, if you please, my
Lord.

4694. What posts do you respectively hold, in the

Scottish Marriage Guidance Council?—We are members
of the Council, my Lord. The Chairman of the Council,

Sheriff J. R. Philip, Q.C., is not giving evidence on behalf

of the Council because as Procurator of the Church of

Scotland he is to appear before the Commission on behalf

of the Church, and it was considered desirable that the

evidence on behalf of this Council should be given by

persons who were not appearing before you in any other

capacity. Mrs. Oatts was the first Honorary Secretary of

the Scottish Marriage Guidance Council. She served from
its foundation until last year, when a paid, full-time

secretary was appointed. Dr. McKay Hart is Chairman
of the Glasgow Council.

4695.

Before I ask any questions on your memorandum,
is there anything that you wish to add to it, Mr. Watson?
—Yes, Sir, there are two points. One is a very minor
point of correction in paragraph 2 of our memorandum,
in which it is stated that the Scottish Council is represented

on the National Marriage Guidance Council in England.
That statement was true when the memorandum was
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[Continued

composed b«t it is not now true because in the interval

the National Marriage Guidance Council has undergone

a change of constitution for purely internal reasons, ana

because of the requirements of their new constitution the

Scottish Council is not actually represented on the National

Marriage Guidance Council. What is said elsewhere,

namely, that the two Councils work in friendly association,

continues to be true.

4696. I suppose that it is also true that the objects,

principles and methods of working of the Scottish Marriage

Guidance Council are similar to those of the National

Marriage Guidance Council in England?—Yes, Sir, that is

true. The methods of working are almost identical, with

the sole qualification that in Scotland the Marriage Guid-

ance Councils work with a rather larger number of

counsellors—that is to say, people giving advice—whereas

in England the number tends to be smaller, and in many

Councils in England is rather restricted to trained sociaL

workers who do this work as a full-time occupation.

That is the tendency, though not the invariable rule, in

England, wihereas in Scotland our practice is to work very

much more with voluntary counsellors who, though they

may have some training, can devote only a very small part

of their time to marriage guidance work. But that is

perhaps an accident, and does not mark any essential

difference between the working of the two Councils.

4697. You go on to say:— .

“The Scottish Marriage Guidance Council is m
general sympathy with the memoranda submitted or

to be submitted by the National Marriage Guidance

Council. In view, however, of

(a) the differences between the two countries in

religion, history, law, social conditions, etc.

;

(t>) the narrower view taken by the Scottish Council

of the scope of the Commission’s terms of reference

;

and

(c) the greater measure of agreement within the

Scottish Council in regard to the law of divorce so

far as it affects the work of marriage guidance

;

the Scottish Council has decided to submit an indepen-

dent memorandum.”

Am I right in thinking that “ the narrower view taken

by the Scottish Council of the scope of the Commission’s

terms of reference ” may refer to this, that although the

Commission is enjoined to have in mind the need to

promote and maintain healthy and happy married life

and to safeguard .the interests and well-being of children,

its terms of reference are, in fact, limited to consideration

of changes in the law and its administration?—That is

exactly the point, my Lord.

4698. Then you set out the objects of the Scottish

Marriage Guidance Council and its constituent Councils,

which may be summarised by saying that the Council

seeks by education for marriage to build successful

marriages and aims at preventing marriage breakdown

and removing the desire for divorce by providing for

those who are in difficulties expert and sympathetic advice

and a recognised reconciliation procedure before divorce

proceedings are contemplated. Then, in the last of your

five introductory paragraphs, you say:

—

“ It is not part of the ordinary work of the Council

to uphold any particular views or policy in regard

to divorce.”

Nevertheless, in paragraph 6 you say:

—

“
. the Council is strongly of opinion that the

State should make greater effort than at present to

ensure that divorce is regarded as a last resort and

that reconciliation is seriously attempted before recourse

is had to divorce. The Council does not favour com-

pulsory reconciliation procedure, which is understood

to have proved unsatisfactory in France.”

Would you care to enlarge upon that sentence? Is it the

unsatisfactory results in France that influence you or

are there other matters which come to your mind?— The

Council was influenced both by general considerations,

my Lord, and by what is, we understand, the result of

at any rate one form of compulsory reconciliation proce-

dure in France. This is a form of which one of the

members of our Legal Committee had personal experience

but that merely reinforced the strong conviction of the

Council that no compulsory reconciliation procedure

would be likely to be effective.

4699. Then you go on to say:—
“ It does consider, however, that the work of those

organisations which aim at promoting reconciliation on

a voluntary basis should be developed and

strengthened.”

Of course, your organisation is pre-eminently one which

aims at promoting reconciliation on a voluntary basis?—

Yes, it is, my Lord, and perhaps I might have the oppor-

tunity of amplifying that sentence What the Council

.had in mind in this paragraph was this. Firstly, and this is

the point to which the memorandum recurs later, the

question of advice under the Legal Aid Scheme. And

secondly, the need tor greater financial assistance to

organisations such as ours. It I might document the

question of finance for a moment I would respectfully

refer to the Second Report of the Law Society of Scot-

land on the Legal Aid Scheme relating to the year

ended 31st March, 1952. It is there stated on page 13

that, out of 4,421 certificates granted under ‘he Legal

Aid Soheme in Scotland during that year, 2,983 or sixty-

five per cent, have related to actions between husband

and wife. Of that figure of 2,983, 2,29 or fifty-two per

cent, have related to husband and wife actions In tile

Court of Session. If one examines the annual cost ot

the Legal Aid Scheme in relation to these .matrimonial

causes one finds in Schedule I to the Report that the

annual cost of the Legal Aid Scheme in the year was

£78 628 or, to use round figures 'based on the annual

grant-in-aid from the Scottish Home Department, £80,000.

If one were to take fifty-two per cent., that is the pro-

portion related to matrimonial causes in the Court of

Session in the figure of £78,528, one finds that the State

spent through the Legal Aid Scheme on actions between

husband and wife in the Court of Session approximately

£41 000 By way of comparison, the Scottish Marriage

Guidance Council is at present receiving not more than

£750 of public money annually. The Council, of course,

has no knowledge of any sums which may be paid to

similar bodies, but to speak from our own experience,

that is the extent of our support from public funds.

That means that fifty-four times this sum, is being spent

on cheaper divorce. If I might refer again to the fore-

word to the Report of the Law Society, it is there stated

that it is perhaps worthy of comment that several bodies

of standing have brought to the notice of the Royal

Commission on Marriage and Divorce the anomaly of

providing facilities for cheaper divorce while denying the

assistance of legal advice which may prevent it, and.we,

my Lord, would argue that the same argument could be

used to urge that organisations such as ours, which are

seeking to prevent rather than to facilitate divorce, should

receive a greater share of public support.

4700 The £750 which you mentioned is the grant from

the Scottish Home Department?—That is correct, my

Lord.

4701. Then the last sentence of paragraph 6 contains a

suggestion that:

—

“. . . the court should be given power before

disposing of cases of separation and divorce t9
make a

remit to an individual or an approved organisation in

.accordance with a recognised reconciliation procedure.

Have you any views as to what sort of individual or

official, or what sort of organisation?—We discussed that

question at some length, my Lord, but it was decided that

it would be more proper to leave the suggestion in the

somewhat vague form in which you find it.

4702. Then you come to another topic in paragraph 7,

where you say:

—

“ Apart from the question of procedure, the stale of

the divorce laws powerfully affects the community’s

attitude towards marriage and the work undertaken by

the marriage guidance movement.”

Then you go on to say:

—

“ Successful marriages will not be promoted by

legislation which, is seriously out of harmony with the

moral sense or accepted standards of social behaviour

of the community. On the other hand, any relaxation

of the divorce laws, bringing with it the widespread

impression that ‘ divorce is easier now ’ does, in the

Council’s view, make successful marriage more difficult.

Whatever the merit of the particular measure, greater

ease of divorce tends to produce a socially undesirable

climate of opinion about marriage; it lessens the
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respect for marriage and the understanding of its true

significance ; it fosters insecurity within marriage and
saps the 'resolution of those who are in difficulties.

Consequently, the Council cannot be indifferent to

changes in the law of divorce and considers itself

entitled and bound to examine and comment on various

proposed changes which are in the public mind.”

I want to ask you a question about the sentence

—

“ greater ease of divorce tends to produce a socially

undesirable climate of opinion about marriage Is that

put forward as a truism, or is it the result of observation

on the part of the counsellors working in your organisa-

tion?—It is put forward as both, my Lord. It certainly

stems from the direct experience of our counsellors.

In examining the state of mind of our applicants for

advice on what the law actually is, our counsellors

frequently find that the view of the man in the street

about divorce is very far from correct. They find that

the impression in the minds of applicants for advice is

that divorce :is very much easier than it is, and it is the

experience of our counsellors that this mistaken impression

as to what the law now is undermines the stability of the

marriages of these people and introduces in their minds

a false impression of what marriage is all about.

4703. Passing to .paragraph 8, you put forward a general

principle:

—

“That it is undesirable to introduce at the present

time any far-reaching extension of facilities for divorce.

The legislation in 1937 and 1938 was necessary to bring

the law into harmony with modern views, but the pre-

sent need is to tidy up the existing law rather than

drastically to change it.”

The reference there, no doubt, is to what we call the

Herbert Act of 1937 in England, and the Divorce (Scot-

land) Act, 1938?—That is correct.

4704. Then you suggest:—
“ There should always be alternation between reform

and consolidation and what is needed now is a period

of consolidation. This is so not only because of the

far-reaching reforms in the later ’thirties but because

of the widespread unsettlement in private lives created

by war conditions. In Scotland there is no considerable

demand for substantial changes in the law, except in

regard to property.”

In the course of your Council’s work do you often hear

comments or discussions upon the divorce laws?—Fairly

frequently, my Lord.

4705. Then in paragraphs 9 and 10 you deal with two

suggestions made by certain people. These two suggestions,

putting it shortly, are, firstly, divorce by mutual consent,

and secondly, the proposal, brought before the House of

Commons in a Private Member’s Bill by iMrs. White,

that the spouse who desired a divorce after seven years’

separation should have a right to have a divorce even

if he or she were the guilty party. You have set out both

the reasons put forward in support of these proposals and

your own reasons for rejecting them entirely. Both sides

of the argument are set out, and I have no questions.on
that. In paragraph 11 you discuss the present require-

ment as to willingness to adhere on the part of the

deserted spouse throughout the three years’ period. You
•then discuss the argument that it is hard upon the deserted

spouse to insist upon his or her showing willingness to

adhere throughout the three years, and you .put forward

this view:

—

"... in the view of the Council the law rightly regards

it as of the essence of desertion that it should persist

against the will of the deserted spouse.”

That is, throughout the three years?—That is correct,

my Lord.

4706. I would like to ask you this : is it really right

to insist on that in all cases? Would it not meet the case

if willingness to adhere during a 'period of a year or

eighteen months were proved, because after desertion for

a year or eighteen months, or perhaps two years, is it not

asking almost too much of human nature to suggest that

the deserted spouse should still be willing to adhere?

—

My Council finds this point, my Lord, one of the most

difficult of any of the points that we have considered. We
did discuss the question of reducing the period during
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which willingness to adhere should be obligatory, but we
came to the conclusion that, while in a number of cases,

particularly in such cases as Borland, hardship is certainly
involved, nevertheless the requirement should be main-
tained for three years. That, after all, is a reduction from
the earlier period of four years. We recognise that cases

of extreme hardship do arise, but in so far as one limits

or curtails the period in which one requires willingness

to adhere, thereafter the way is opened to divorce by con-
sent. Having considered the question of divorce by con-
sent on its own merits and having rejected it, we felt that

in the interests of consistency there was no other answer
but to hold out for the full three years, as being what
the law has hitherto regarded as a reasonable period,
affording opportunity for reflection and reconciliation.

4707. (Lord Keith) : Mr. Watson, I would like to know
a little more about the Scottish Marriage Guidance
Council. Can you tell me what the membership is?

—

The Council consists of members nominated by the two
constituent Councils of which it is at present composed.

4708. Are there only two Marriage Guidance Councils
in Scotland?—There are only two at present, one in

Edinburgh and one in Glasgow.

4709. Is there any one which is the ruling body?

—

No, Sir.

4710. You really act in co-operation with one another?
—Dr. Hart is the Chairman of the Glasgow Marriage
Guidance Council and is well able to answer any ques-
tions regarding the equilibrium between Edinburgh and
Glasgow. But the function of ithe Scottish Council is to
act as a holding body, so to speak, not merely for these

two Councils 'but for the other Councils which we hope
will be started in other parts of Scotland. This is a new
growth.

4711. When you speak of the Scottish Council, is that

a body that holds the two together, or what is it? I am
not quite clear.—It acts as a link between them, and
furthermore the Scottish Council acts as a liaison body
between these two constituent Councils, Edinburgh and
Glasgow, and the National Council in England, and the
Scottish Council has the third function of acting as the

link between the Marriage Guidance Councils in Scotland

and the Scottish Home Department.

4712. I take it that die Edinburgh Council and the

Glasgow Council are the functioning Councils?—That is

correct.

4713. Your Scottish Council, which holds the two to-

gether, consists of representatives from the two local

Councils?—That is correct.

4714. You depend to some extent, I suppose, on pub-
lic subscription?—Yes, Sir.

4715. And at the moment your field of work is con-

fined to Edinburgh and Glasgow?—And the surround-

ing areas.

4716. Can you tell me, broadly speaking, what class

of public you serve?—We draw upon a very wide social

and economic cross-section of the community, but the

majority of our applicants come from the poorer section

of the community. That is, broadly speaking, true, but

there are conspicuous exceptions to that.

4717. You are familiar with the work of legal dispen-

saries?—Yes.

4718. Would you say that the people who consult you
are the same class of people as apply for advice at legal

dispensaries or are .they a rather superior class?—To a
large extent the same class, but I would say there was a

wider spread amongst our applicants than among the

clients of the legal dispensaries. There is quite a big

fringe of people in a higher social and economic position

than normally go to legal dispensaries.

4719. In Edinburgh there is a body, which no doubt

you know well, called the Davidson Clinic.—Yes, my
Lord.

4720. Is it associated in any way with the Edinburgh

Marriage Guidance Council?—No, my Lord. We know
all about it and there is co-operation from_ time to time

between my Council and the Davidson Clinic. One of
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the practitioners at the Davidson Clinic is a member of

the Edinburgh Council, but there is no official tie-up ot

any kind, and it must not 'be inferred that they accept

our principles or that we accept theirs.

4721. I think I detected in your memorandum, Mr.

Watson, a certain difference in outlook from that pre-

sented to us by the English body. In oilier words, you

take a much more decided view on questions of principle

in the matter of the extension of grounds of divorce tnan

the English body, which on that matter remains entirely

neutral?—Yes, my Lord, that is a fair comparison ot the

two memoranda.

4722. Is that due to some extent to the p&rsons who

operate your Marriage Guidance Councils in Scotland/

-It is possible, my Lord, that the presence^of^repre-

far as reconciliation is concerned. But if the matter be in

the hands of the court exercising discretion, though there

might be objections that the court was holding these

persons together, then at least it could be said that every-

thing possible was done to ensure that reconciliation was

tried If the offioial reconciliation agent were someone

who' was other than an official of the court, then my
Council hopes that it might be possible to make the best

of both worlds, have the official pressure, so to say, but

the benefit of a free-acting agent or organisation.

4730. We have had quite a number of representations

that compulsion is really quite unsatisfactory and that it

is much too late to try reconciliation procedure after the

divorce proceedings have been started. I suppose you can

see that point of view, and 1 wonder if you have anything

to say on that?—My Council would entirely agree, my
j. ’ 1 .. _r,P .Uric inllr*rv(Anlinn ihv th f. +.imo

sentatives of the Faculty of Advocates and of the Society Lordj about the lateness of this intervention by the time

of Writers to Her Majesty’s Signet on the Edinburgh tbat matters 'have gone to court. One way to anticipate

Council and perhaps their influence reflected in the Scot-
matters> of course, in our submission, is to introduce as

tish Council is responsible for a somewhat more legalistic soon as ipossible advice under the Legal Aid Scheme,

viewpoint in the Scottish Council than in the National That would help jropose a brake at an earlier stage, but
- r — - -*— » as things are 'there is practically no brake between a hasty,

ill-considered quarrel and proceedings in the Court of
Council in England.

4723. That I understand, but that would hardly ex-

plain the definite views that are expressed here on tne

ovtpncinn of omunds for divorce. 1
Plain me ubuuuc vjwyvc lu«, T
question, say, of extension of grounds for divorce. 1

gather that the Council is against extension of divorce

facilities?—Broadly speaking, yes.

4724. And it is natural enough to assume that that is

due to the views of the persons who function on the

Marriage Guidance Council?—Might I add, my Lord,

that at any rate in Edinburgh, and I believe in Glasgow

also, the summary of this memorandum was circulated

not merely to members of the Councils, which are the

policy-forming bodies, but also to the counsellors, the

field workers, the people who are doing the job, so that

the views in this memorandum reflect a much wader

opinion than of the dozen or so men and women on these

two constituent Councils?

4731. The great bulk of divorce cases are undefended.

I have difficulty, looking at the question from a purely

personal point of view, in envisaging in what circumstances

the court would say, “ Here is a case where reconciliation

might be attempted and might succeed The count has

really got no material to work on in an undefended

case?—That is true, my Lord.

4732. And ithe procedure would probably apply only in

the comparatively few cases which were defended. There

the court would 'have both parties before it and would see

possibly a ohance of reconciliation ; but in a defended

case feelings are very often much too exacerbated to

expect reconciliation?—There is force in that.

4733. And it does strike me, Mr. Watson, that, broadly

speaking, the circumstances in which this power could be

exercised would be so few as to make it doubtful whether
it was worth introducing this by statutory legislation?

—

I think that my Council’s reaction to that, my Lord, would
be that even if it were successful in only a comparatively

few cases it would be worth while. As legislation is likely

to follow the conclusion of the Commission’s deliberations,

this proposal would not involve separate legislation.

4734 (Chairman) : I understand that there are compara-
tively few contested divorce cases in the Court of Session.

Are separation cases in the Sheriff Court more frequently
contested? I assume that your Council would propose
that this procedure should apply also in the Sheriff Court?
—Yes, my Lord. I am afraid that I have not any statistics

accessible as to the proportion of contested cases in the

Sheriff Court.

4735. (Lord Keith): Mr. Watson, you refer in para-
graph 8 to the far-reaching reforms in divorce legislation

auu jl uu ii» ........ .. -- in the later ’thirties. I am not quite clear what the far-

put forward any views I might have as to the correct way reaching reforms are that you have in mind. Were there

of implementing the suggestion. any far-reaching reforms in 1938 in Scotland? There

4725. Is there any association between the Marriage

Guidance Councils and any of the Churches m Scotland?

—There are representatives of the Churches on the Edin-

burgh Marriage Guidance Council. Dr. Hart will speak

for Glasgow. [Dr. Hart): There are in ^asgow too,

but it is not denominational m any sense. [Mr. Watson)

.

And the same is true of the Edinburgh Council and the

Scottish Council.

4726. And you have a fairly large representation of the

Churches?—A substantial representation.

4727. Might I turn to some of the detailed observations

in your memorandum? With reference to paragraph ,

where you deal with reconciliation, can you tell me m
what circumstances you suggest that the court might make

a remit to some individual or organisation to see it

reconciliation could 'be carried out?—.My Lord, 1 per-

sonally am in some little .difficulty here, because though 1

am a solicitor 'by profession I am representing a lay body,

and I do not think it would be desirable that l should

put forward any views I might

of implementing the suggestion.

4728. First of all, you would need to give the court,

I suppose, some statutory discretion to do this, and then

you would simply leave the matter in the hands of the

court?—Yes, my Lord.

4729. It occurs to me that if the judge says, "Now,

here is a case where I think that an attempt should be

made at reconciliation ”, one can see that .the parties to

the case may think, “ Oh, here is the court exerting certain

pressure on us ”, and .that is getting near ithe idea of com-

pulsory reconciliation?—Yes, my Lord. I do not trunk

that my Council would have any serious objection to a
.

'
- A _ waKfarl frfttn till f.

were reforms, but would you call them far-reaching?—My
Lord, .there is perhaps an element of Imprecision in this

sentence. I think that my Council was having regard
to the legislation In both countries.

4736. 1 thought that might be so.—And that the sentence
would be an apt description of what took place in England.

4737. It would be much more apt in England than in
Scotland?—I am sure that my Council would entirely agree
with that.

4738. Might I come to the question of divorce by mutual
consent? You set out the grounds upon which this pro-

certain degree of pressure being exerted from the court posal has been put forward, with which we are very

in that direction. Our difficulty would be, I think, not familiar, and at the end of paragraph 9 you sum up your

the fact that pressure is being exerted, buit the doubt view by saying:—LUO J.av-L LIIO-’L lyiwg™- — O *
,

whether if the procedure were compulsory it could oe

successfully exerted. We feel that the essence of a dis-

cretion of this kind is that it should be effective. In

France, in the example which came to our notice, so far

from the procedure being effective it was a pure formality,

a so-called reconciliation tribunal or session and neither of

the parties even attended it personally. It was attended

by agents which was, of course, reductio ad absurdum so

“ To introduce divorce by consent would weaken, not

strengthen, the institution of marriage.”

and then you say :

—

" Ordinary people would find its significance and
responsibilities still harder to understand, and it would
be undertaken still more lightly and with even lesser

understanding by the young.”
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Now these, of course, are two assertions, and we have had
contrary assertions and opinions expressed. Do these two
sentences represent more than an expression of opinion?

—

I would say that my Council regarded them as assertions

based on the personal experience of our counsellors and
members of the Council and on the researches of

sociologists and so on. We fully recognise that these are

expressions of opinion, and that other people might well

differ from us in these two matters. I do not know
whether it would be relevant if I were to draw attention

to one particular passage in a work, quoted in our memo-
randum, which discusses this question from a very different

standpoint to that of my Council, and as applied to the

United States of America, where divorce is much easier

than in this country. Would that be of help?

4739. Surely.—The work in question is by an American

authoress named Margaret Mead who, I understand, is an

ethnologist and sociologist. At page 355 et seq. she

examines the social climate in regard to divorce in the

United States. She says:

—

“ Young people are still encouraged to marry as if

.they could count on marriage’s being for life, and at the

same time they are absorbing a knowledge of the great

frequency of divorce and the ethics that may later enjoin

divorce upon them. There has been much inveighing

from the pulpit and the bench which assumes that all

those who get divorces are selfish, self-indulgent

creatures. But as long as divorce was limited to the

selfish and the self-indulgent, there were very few

divorces, and it was safe to encourage young people to

think of divorce as something that could happen to

other people, but not to them. Divorce has now been

so absorbed into our ethics that husbands or wives lie

sleepless and torn, wondering, ‘ Ought I to get a

divorce? Would she be happier with somebody else?

Would he develop more with somebody else? Am I

spoiling his life? Am I spoiling her life? Isn’t it

wrong to stay with someone out of mere loyalty? What
will happen to the children if this goes on? Isn’t it

bad for the children to live in a home with this muoh

friction? ’ Not only the possibility that any marriage

except the marriage where both partners are deeply

committed to some religious orthodoxy may end in

divorce, but the phrasing of divorce as something that

at least one of the partners in an imperfect marriage

ought to get, is permeating the whole country, altering

our expectations, making marriage many times more

difficult.”

That passage is taken from a book by an authoress who
certainly holds no rigid point of view in favour of less

divorce. Elsewhere she pleads for an extension of the

grounds, but here, with great candour and force, she takes

note of the significance of the attitude of mind towards

divorce.

4740. I see that you quote from her here in a sentence

which I must confess I do not understand. You say that

marriage would as a permanent union “ be .permeated not

by greater happiness but by greater insecurity I cannot

follow how that has application to divorce by mutual

consent, because if both parties have to agree to a divorce

I cannot see where the greater insecurity is?—I think that

the answer is because divorce by consent gives rise to the

social and moral conflict described in the passage I have

just read. The fact that all that is required is the other

party’s agreement to divorce gives rise to this moral

questioning, “ Ought I to give a divorce?”

4741. You refer fo the practice in the United States,

France and Sweden. Have any members of your Council

got any practical experience of the effects of easier divorce

in any of these countries—T will leave out the United States

for the moment?—It is limited to experience of Sweden,

my Lord.

4742. There is similarly divorce by consent, of course,

in other countries in Europe, such as Denmark and

Norway, and, I think, Holland.—-My Council was anxious

not to include a catalogue outside the experience of any

of our members.

4743. And you say that the example of France and
Sweden suggests that it produces no gain to society in

happiness or health. Is .that a conclusion arrived at from
actual experience in these countries by certain members
of the Council?—Yes, my Lord.
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4744. I should like to ask a question with regard to

divorce after a period of separation, which might be, of
course, divorce by the party who is in desertion. I did

put a similar question to a witness whom we heard earlier

which he thought was ingenious but I am putting it to

you quite seriously. If parties, through matrimonial dis-

putes or unhappiness, separate with the result that after

a certain period of separation either of them can bring an
action of divorce against the wish of the other party, do
you not think that that might make for a certain stability

in marriage, by making the parties to the marriage rather

more careful in the way in which they behave to one

another?—I must confess, my Lord, that I have strong

sympathy with the opinion expressed by the previous

witness.

4745. You think that it is ingenious?—I think it is

extremely ingenious.

4746. You do not think there is anything in that, Mr.

Watson? You see, this type of divorce involves a divorce

against the wish of the other party. Now if that party,

let me say, realises that if he or she does not do his or

her best to make the marriage a success there may be a

divorce brought against him or her . .
.—I follow the argu-

ment, my Lord, but I would not have thought that it

had a very wide application, and I would also have

thought that it was far more than counterbalanced by the

objections to this principle. For example, in the case

of a spouse who is deserted, there may well be not very

much he or she can do about it. Admittedly, that is open

to argument, but to force a divorce against his or her

wish seems to my Council—perhaps shocking would be

an over-statement, but definitely a repugnant proposal.

4747. Now, let me come to some rather narrower

questions which you deal with in your memorandum.
Take first of all the question of the necessity to have a

willingness to adhere during the three years. You are

against the abolition of the principle of adherence?—In
my Council’s view, my Lord, the balance of advantage is

against any change.

4748. I wonder if you know what the English position

is on this matter? I am not an English lawyer myself,

as you know, and there are others here who can perhaps

express the matter better, but as I understand it, in

England what is necessary is that .there should first of all

be a desertion, that is to say, a separation against the wish

of the other spouse, but after .that it is not necessary for

the deserted spouse to express or to prove a desire for

adherence—unless the deserting spouse changes his or her

mind and expresses willingness to come back, in which

case, of course, if the deserted spouse says, “No, I am
not going to take you back ”, .then there can be no divorce

for desertion. Taking it that that is the English view on
the question of desertion, you see that the English

standpoint and the Scottish standpoint are different. You
indicate elsewhere in your memorandum that you wish

to assimilate the law of Scotland and the law of

England?—Yes.

4749. I do not know whether you wish to assimilate

the law of England to the law of Scotland, or the law of

Scotland to the law of England?—In this particular case,

my Lord, I feel reasonably certain my Council’s view

would be that England should join Scotland.

4750. Let me come to perhaps a rather more funda-

mental question. In Scotland, as you know, the desire

for adherence need only last for three years and as soon
as the three years is up the deserted spouse’s attitude can

change completely, and he or .she can say, “I am not

willing to have you back any more Does it not strike

you that there really is an element of fiction if not of

falsity in this point of view?—Would you amplify that

question, my Lord?

4751. Can you imagine that a spouse can honestly say,

“I have been willing to adhere to my deserting spouse

for three years”, and at the same time be in a position

to say after three years have run out, “ I am not willing

to adhere to my deserting spouse ”?—I think my Council’s

answer to that would be that during those three years

the deserted spouse’s sincerity can be put to the test,

and at the end of the three years it has been fully tested.

4752. 'But still allowing the deserted spouse full

opportunity to change his or her mind as soon as the
three years run out?—Yes.

B 2
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4753. Does not the whole thing strike you as rather

ridiculous?—No, my Lord. I appreciate that this re-

quirement is widely held, by those who have experience,

to give rise to frequent perjury, and this memorandum

recognises that, 'but the requirement does not seem to my
Council to 'be just stupid.

4754. There is .another difference between the law of

England and the law of Scotland, namely, that the three

years in England is three years immediately prior to the

raising of the action for divorce, whereas m Scotland it

may be three years ten years ago, and therefore you look

to willingness to adhere in respect of a period which has

perhaps lapsed for over ten years. There, again which

law would you prefer?-My Councd considered that point,

but it felt that we as a lay body must not get drawn too

deeply into legal matters which did not arise directly out

of our experience in dealing with applicants for marriage

guidance. You appreciate the difficulty with which we

were confronted the whole time. There was a deep con-

cern on the general principle of whether there should

be divorce or otherwise, but at the same time we were

concerned to see that so far as possible we restricted our-

selves to matters arising out of our own experience m
this field.

4755 On cruelty, with which you deal in paragraph 12,

I am not sure, Mr. Watson, that perhaps you are not

reading more into the English rule than the cases warrant.

Your suggestion seems to be that in England once cruelty

has happened divorce can be given without considering

the question of whether there is any risk of recurrence, am

I putting it rightly?—That was our understanding.

4756. Whereas in Scotland the view is that there must

be an apprehension of danger to the wife or husband if

he or she returns?—Yes.
, , .. „

4757. I do not want to go mto all the legal questions

because you are merely expressing the view of the Council

on principle, but your view is that if cruelty has happened

that should be sufficient?—That is correct.

4758. Without considering the question of what the

position would be if the spouses were reunited?—Yes.

4759. I suppose you recognise, Mr. Watson, that in the

great bulk of cruelty cases the court assumes that if

cruelty has happened the risk continues, and that it really

rests with the other party, the party who has 'been cruel,

to show or to prove that all risk has now vanished?

—

Yes, we had that in mind.

4760. And unless that happens divorce will be granted.

Taking it upon that view of the law, does it not seem to

you that the principle for which you are contending is

really against reconciliation and repentance? I am assum-

ing that the court is satisfied that the cruel spouse has

definitely changed and that there is going to be no chance

of repetition. The spouse who has been cruel has got

to prove that. If that is so, it does seem to me that in

that case, which .admittedly is a rare case, you are acting

against your principles as a body supporting reconcilia-

tion by suggesting that the law should be that past cruelty,

even if all risk has now disappeared, should be a ground

for divorce?—iMy Council looked at it in this way, my
Lord. Our chief concern was .the position of the spouse

who delays raising action. At the moment the state of

the law seemed to us to encourage a spouse who had been

the victim of cruelty to go for his or her remedy quickly,

and that seemed to us, in admittedly not a very large

number of cases, but in a certain number, to make for

litigation and against reconciliation. It seemed to remove

a delaying factor, to discourage the wronged spouse from

taking time for reflection.

4761. Let me pass from that. Can you tell me why,

in your recommendations in paragraph 13 for new grounds

of nullity, you have excluded the ground of insanity,

mental deficiency and liability .to recurrent fits of insanity

and epilepsy at the date of the marriage, whioh is, as

you know, in the English Act?—We think that it is so

much a specific medical question.

4762. You excluded it because of difficulties on the

matter of medical evidence?—Yes.

4763. So that you would not include that ground of

nullity which is at present in the English Act?—-I am
sorry my Lord, I did not make myself clear. My Coun-

cil are not to be held as specifically excluding it, we

merely do not advocate its inclusion.

4764. (Chairman): Is that because you think that it is

a matter for the medical profession rather than for your
Council?—Correct.

4765. (Lord Keith)

:

Mr. Watson, you have put forward

a recommendation on property rights with which we are

very familiar, and I do not want to take you over it in

detail. I believe that there is a certain difference of

opinion, at any rate in the legal profession, on this

matter?—There is a difference of opinion on certain

points in connection with property rights, but from those

memoranda from legal bodies which I have seen, I should

have thought that the general lines of our recommenda-
tion had the approval of a number of legal bodies in

Scotland.

4766. Am I right in thinking that your recommendation
is confined to aliment and other allowances to the inno-

cent party in a divorce?—Yes.

4767. (Chairman): Before we pass on, there are two

matters I ought to mention. The first is that my attention

has been directed to the fact, which I had noted pre-

viously, that 'paragraph 18 of your memorandum is

apparently outside the Commission’6 terms of reference.

You see, it deals with matters which must be done, it is

suggested, before .people get married—medical examination

and skilled advice on contraception before marriage. We
have to inquire into the law of England and the law of

Scotland concerning divorce and other matrimonial causes

and into the powers of courts of inferior jurisdiction in

mattere affecting relations between husband and wife, and

to consider whether any changes should be made in the

law and its administration. We do not wish to lake a

narrow or legalistic view of our terms of reference, but

we cannot at the moment see how the matters mentioned
in paragraph 18 fall within them.—-I do not know whether

this goes any distance towards answering the difficulty,

'but certain enactments as regards the law of husband
and wife do relate to what may have taken place before

marriage; for example, the Sections in the Matrimonial
Causes Act, 1937, on which Lord Keith was asking ques-

tions, deal with such matters as the pregnancy of the

defender toy some person other than the pursuer, and
venereal disease, and these are matters which arise before

the marriage is contracted. Might that fact not be held

to justify consideration of the medical state of the parties

before the marriage is contracted?

4768. I am not sure. I suppose you might say that

the law should be changed toy making it a ground for an
action of nullity if somebody had not 'been medically
examined, but that is not the proposal you put forward.

—No, indeed we do not put forward the proposition that

medical examination should be compulsory. We are very
far from advocating compulsory examination.

4769. I think I have your point. There is one point

which arose out of Lord Keith’s questions. Would you
turn to paragraph 9, where you suggest that if there

were divorce by consent marriage would toe permeated

not by greater happiness tout toy greater insecurity? May
I say what I took to toe the meaning of that and see

whether you agree with it? Under the law as it stands

any spouse can say, “Unless I commit a matrimonial

offence or go insane, no one can compel me to have my
marriage dissolved ”. If, however, you have divorce by
mutual consent there may toe a feeling of insecurity

arising from the knowledge that if there is a quarrel there

may toe the risk that, although mutual consent is neces-

sary, one .party might say, “ I want to be divorced, surely

you will not be so unkind as to refuse it”. Is that the

sort of thing you had in mind?—That, my Lord, is so

far accurate, but you are reading this atmosphere of

insecurity into a particular marriage. But, as you no
doubt appreciate, it is part of my Council’s case that

what matters is not merely the feeling within any one

particular marriage but in 'the minds of a great many
people who are aibout to marry or who have become
married. It is a trend of fashion which is intangible and
very hard to document, but which, we feel, is extremely
important in its effect on what everybody thinks and
therefore on what everybody is likely to do.

4770. (Mr. Justice Pearce): Paragraph 6 of your
memorandum shows that you strongly feel the necessity

for some 'brake to be put on hasty divorces?—That is so,

Sir.
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4771. Your suggested solution has many difficulties,

has it not?—Lord Keith has suggested that it would be
applicable to only a relatively small number of cases.

4772. I will not take you over the same ground again,

but it is true that ninety-eight per cent, of divorce actions

are undefended and therefore a judge cannot have any

clear idea of whether referral for reconciliation would be
useful and, in any event, whether the case is defended or

undefended, it is very late in the day for reconciliation

just at the time when the parties think that they are

about to get their divorce?—I agree to both those points.

4773. You did say that advice under the Legal Aid

Scheme might possibly help?—We are sure that it would

help.

4774. I appreciate your dislike of anything that savours

of compulsion, but of course, as long as reconciliation

is left on a purely voluntary basis, only a fraction of the

people who are asking for divorce will come for advice?

—I do not quite follow that. Sir. At present, under the

Legal Aid Scheme an individual who thinks his or her

marriage is coming towards an end goes to a solicitor

and asks in effect, “ How can I be divorced? ”, and under

legal aid the solicitor can in effect only receive fees for

saying, “ I will tell you how you can be divorced If

the same client goes to a solicitor saying, “Can you

advise me what I ought to do about my marriage, what

are my rights, what do you think I should do about it? ”,

at the moment, as I understand the position, the solicitor

cannot be paid for giving advice which leads his client

away from the courts.

4775. Supposing that were altered and ;he could be

paid for general advice, which might be advice for recon-

ciliation, do you think that would really be satisfactory?

The difficulty is this, is it not, that when a client comes

to a solicitor wanting a divorce, it is difficult for the

solicitor to counsel against it on general moral grounds,

because he will lose the confidence of his client if he puts

any pressure in that direction?—There is an element of

truth in that contention, Sir, but I think that it rests on

the false assumption that clients come to their solicitors

only when they have decided to embark upon a divorce.

It would, I would have thought, have been the experience

of most solicitors that their more intelligent clients who

get into matrimonial difficulties come to their solicitors

long before that stage has been reached.

4776. Do you mean that in these legal aid cases, the

parties will be discussing their position in general terms

long before they have any idea of taking divorce pro-

ceedings?—Before they have formed a cut-and-dned
<

de-

cision to take proceedings. The situation I have described

is the commonplace of a solicitor’s practice in dealing

with clients who pay his whole fees themselves, and 1

would have thought the same would apply in legally

assisted consultations.

4777. What I am suggesting to you is that it is hard

to put the burden on solicitors of trying to stop their

clients’ desire for divorce, and that it ought to be put

on some independent (body like your Council?—To that,

Sir, I would make two answers. First, many solicitors,

to my knowledge and the knowledge of my Council, do

not hesitate to shoulder responsibility for advising against

divorce if they consider that that is in the clients real

interest. The second part of my answer is that I would

anticipate a very close liaison between solicitors providing

advice by arrangements under the Legal Aid Scheme, and

Marriage Guidance Councils. There is already a close

liaison between solicitors who are dealing with the court

side of legal aid work and the constituent councils of

the Scottish Marriage Guidance Council. I would expect

that liaison to get even closer in future and that solicitors

who were advising under the Legal Aid Scheme would

not hesitate to pass back their clients to a body such as

ours to pursue the sort of reconciliation wluch, as you

say, it is not easy for a solicitor to do wholeheartedly.

4778. But he has got no sanction to enforce it. It is

the people who are most hasty and unreasonable whom

one most desires to have the benefit of such advice. I

would have (thought that the solicitor did not need sanction.

If he is sincere and resolute in his desire to guide his

client into 'the course of reconciliation, he can without

difficulty find plenty of ways of staffing divorce proceed-

ings, to put it bluntly, and giving reconciliation a chance.

18561

4779. Without losing his client’s confidence?—I should

have thought so.

4780. Do you not thank that it would really be better

if all persons, before they started divorce proceedings, had
to discuss the case with some person like the marriage

guidance counsellor, who would not put any pressure on
them ito be reconciled but would merely discuss their case

with them?—I have already given my Council’s reasons

for dissenting from the principle of compulsory reconcilia-

tion procedure. We did appreciate 'the advantages of it,

and from our purely material point of view, from the

point of view of the advancement of our young organisa-

tion, it might have a great deal to commend it, but, on
balance, looking at it from 'the point of view of the com-
munity as a whole, we are against it.

4781. I was not suggesting compulsory reconciliation

proceedings, I was suggesting compulsory discussion of all

the aspects of the case with a sensible person who might
at once say, “ Of course, you should get divorced at the

earliest possible moment ”, if he thought that that was the

only solution. You still do not think that that would 'be

helpful?—My Council has not considered an arrangement

of that kind, but I am certain that if such a scheme were

introduced my Council would find no difficulty an. operating

it. It has no practical disadvantages.

4782. I want to ask one or two questions about the

dootrine of adherence which you, I understand, wish to

have imported into England. You would agree, from your
experience of the work of your Council, that when, say, a
woman iis deserted by her husband, the tendency is to

say, “ Well, if he does not want me, I do not want him,

and he was never much good anyhow ”?—I do, Sir.

4783. And do you agree that that is a genuine feeling

and helps her to maintain self-respeot and to get through

her troubles?/—It might be.

4784. Whereas all the people who really know .the wife

know that she would have her husband back at once if

he came and asked her?—I have known such cases.

4785. I am suggesting that that is really frequent?—

Could you press on with the argument, Sir? I am not

quite clear where this is leading.

4786. The 'point is this. When it oomes to a wife, for

example, making out her case for desertion, is she sup-

posed to maintain what she believed at the time, namely,

that she would not have her 'husband back, as she did not

particularly want him and he was not much good as a

husband anyhow? Or is she to say what her family

believe to be true, namely, that of course she would have

him back if he came and asked her?—These psychological

subtleties, if I may say so, were not considered by my
Council. We took our stand on the law dn Scotland as it

existed at the moment. We recognised its imperfeotion

on this particular point, and I am sure that had the point

you have been making been put to our Council, we would

have admitted that the psychological state of a deserted

spouse does vacillate and vary in something like the way

you mention. But as we saw it the test is this : supposing

the deserting spouse says “ All right ”, is the deserted

spouse on balance going to say “ I never meant that ”, or

to say “A good thing, I am delighted ”?

4787. Have not all the difficulties I have been putting to

you merely arisen from the fact that by 'the doctrine of

adherence you are investigating a psychological reaction

on hypothetical facts? In effeot, the doctrine requires that

you say to a woman who has been in love with her

husband and cannot get 'him back and is very angry and.

unhappy, “Were you at all times ready to have him

back?” If she told the truth, in many cases she would

say, “ I simply do not know ”, and the answer really is,

is it not, that nobody does know until the husband asks

her to have him 'back?—It is arguable that something

like that takes place. I feel I am in the position now

of exercising my own surmise on matters which my
Council certainly never considered, but I feel their point

of view, had this been mentioned, would have been that

they would 'have been opposed to an excessively subtle

analysis of a mental process, and they would .have held

to this comparatively simple test which may not be one

hundred per cent, satisfactory beoause human affairs are

not simple and clear cut. No deserted spouse probably

ever felt for the whole three years, “ I am one hundred
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per cent, .willing to take my deserter back ”, but one has SSBTtoTdeem?—That Is my under-

got to work, as Aristotle said, in general, in tnis as in an
staQding

human affairs.
4797 SuDOOSe on the other hand, that he said—what

4788. But the necessity to take account of «^l«“ed " •

^ost reasonable people appear to be the more

mental states is introduced, is it not, 'by the doert ne of ^JgL^ After she had gone off to America and behaved

adherence? If you merely leave the
like that I certainly could not consider having her back .

own mental reactions without worrying unduly about them ^ said^ as applying to his state of mind during

and see whether, when the deserting :is pirepsired ji n
^ that would have disentitled him to a

to come back to her, she will agree and judge her by her
decree? D

J

ecree would in fact have had to be refused?—

actions, the whole thing becomes, does it not, pei tecciy
effect of the decision in Borland, as I under-

siinple?—Might I answer that by asking you to define

your counter-proposal?
4798 Does it come to this, that if he had sworn some.

4789. My counter-proposal is this that when a woman ^ reasonable people would have believed,

is deserted against her wi 1 by her husband you do not &
haye ^ hig decree?-Yes.

you were not being deserted and that is the end of your That is correct.

case
”

• and if she accepts, then that is obviously a recon- 480o. In those circumstances is it right to look upon a

ciliation. Is not -that quite a simple and workable method case Df that sort as a case of hardship, or is it right to look

of dealing with desertion?—<1 think that is a difficult upon it as a case which (illustrates the need^for reform

.

of dealing with desertion?—I -
. , ,

question to answer until it is translated into a legal pro-

position.

4790. (Chairman): Might I ,put what I understand the

question to be? Mr. Justice Pearce is suggesting to you

that the English system is less complicated, more^simple

Upon 11<U a vaow ^ ,.

1 think, Sir, that is a matter of opinion. My Council, as

we said in our memorandum, describes that as probably

an extreme case—though I myself have in fact come

across a very similar one and certainly a hard one—and
the conclusion is a matter of opinion. That is our opinion.

Possibly 4801. (Mrs. Jones-Roberts) : Mr. Watson, you mcn-
and more workable than the Scottish system—Possibly 48oi. (Mrs. Jones-Roberts.): Mr. Watson, you men-

Fes r-aVsswas sw a sr«s?
ra& $ a sunns sssj*- sz t£s%
and then the other party wants to come 'back, the deserted

cxacay ,
because the figure of £750

party can refuse to have the deserter back and can
g jJ in fact a ceiling which has been in operation for, I think,

sequently obtain a divorce on the ground of desertion.
t In fact, the exact amount of the grant is under

What is the object of allowing a deserted spouse to insist
at the m0ment between ourselves and the

on breaking up a marriage possibly years after the original
Sc

®
ttish Home Department, and what the actual figure will

be I cannot say, but it will not exceed £750. I should

hazard that the figure we actually get in the current year

will not be larger than the figure we got last year.

4802. Your position is that you could make good use

of more?—That is our very strongly held opinion. We
feel gravely handicapped for lack of financial support.

4803. Would you tell us what form the Council’s educa-

tional activity—referred to in paragraph 4 (a)—takes?—

I

should explain that the Scottish Council works through the

two constituent Councils, and we hope Later on many

others, and the educational work of the marriage guidance

on urccUving uy a iuoi....Sv r-— —a j _. „

desertion?—Could you re-state that question, Sir/

4792. The English situation is this: if at any time

before the proceedings have actually started the deserting

spouse is genuinely willing to come back to the deserted

party, then the latter has no further cause for complaint

because she—to take the case of a wife—-has got her

husband back if she wants him.—I think that the view

on which my Council proceeded was that under the present

Scottish system the deserting spouse has three years in

which to mend his or her ways and that is quite enough.

4793. (Mr. Lawrence): Mr. Watson, I ^^citc^n.
ohbbi, «no u» suumiuuoi vi m-

vassing for one moment the merits of an import-export movement in Scotland is carried out principally by these

trade between North and South in this matter, but as an
constituent Councils. Partly it takes the form of sending

English lawyer I would like your help about the law
QUt iecturers to all kinds of organisations who want to

of desertion in Scotland. Your memorandum cites one
recejve information on subjects connected with prepara-

case Borland v. Borland. Do I understand that case
tion for marriage , speakers for Army courses and so on.

correctly in this way? Let us suppose that the desertion These Councils also run short courses for those about to

by the wife took place on Christmas Day, 1947—a purely marry Each COUrse of discussions, lectures and so on,

hypothetical date. In 1948 she goes off to some State
;s attended by four or half-a-dozen couples.

in the American Union, say, Nevada, and obtains .a
4804. Do you consider that this work is best carried

divorce against her husband on one of the grounds
out iby a voluntary agency, or do you think the State should

recognised by that State. For the purposes or the law
take a larger part:7 it |ias been suggested to us that more

of Scotland that would be an utterly worthless decree,
s]lould ,be done in the schools and in the universities.—

would it not?—Yes, as I understand it. My QjUncii would, I think, take the view that the two

4794 At the end of the triennium, that is to say, by forms of education are not mutually exclusive. More

•Christmas Eve 1950, the husband domiciled in Scotland should be done in the schools, but that is not incompatible

is entitled to raise an action of divorce in the Court of with a considerable extension of our educational activities

Session in Edinburgh on the ground of desertion?—As 0n a voluntary basis.

I understand it yes. 4805. On .the question of assimilation of the law or the

470*! And when that suit comes on for hearing he has two countries, would you like to particularise a little

to satisfv the Court of Session not merely of the fact of further? For instance, do you wish the three-year waiting

desertion but that throughout the whole of that triennium period before divorce proceedings can be started, at

hfhas been willing to adhere to his wife, notwithstanding present embodied in English law. to be introduced in

ifSSS Stt, off to the unitea States -d rnrp£- ** «-* «* 1
f^^hpen* willing to adhere to his wife, notwithstanding present embodied in English law, to be introduced in

her^conduct
P-port® Scotland?-,! think that my Council would be in favour

S tan °
4801 Then, or the question of aliment after divorce,

™JSn“th. factsin this case as I understand I think your views are quite clear that your law should be
stated represents the facts in this case

them.

4796. Very well, then, suppose that when the case comes

on in the Court of Session in Scotland he says, Yes,

notwithstanding her conduct, I have been willing to adhere

throughout the triennium ending on 24th December, 195U ,

assimilated to the English law and that it should be

possible to assure maintenance for a wife who has brought

a petition for divorce. At present that is not the case in

Scotland, I understand.—That is so, yes.

4807. I am interested to find that there is no provision

rSXaTnaTTSo i'have totally 'changed" ray mind In Scots law for maintenance for a wife after divorce, It

““/'f wluld rm?’have her back at any
C

mice having re- occurred to me that that might deter people, more par-

gid to Si way fte behaved in Nevada ”. If he said ticularly those in the weekly wage earning group, from
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instituting (proceedings. Would you agree that if you had
a change in the direction you propose you might see a

great many more petitions being launched?—That is

possible ;
I think we would agree that that would be a

possible consequence of that .particular change, but on

general grounds of justice we do feel quite strongly that

that consequence, if it did occur, would have to be

accepted.

4808. You refer to Mrs. White’s Bill in paragraph 10

of your memorandum, and you say that one of the condi-

tions laid down is that the pursuer should have abstained

from having committed adultery.—The memorandum
should not be held to imply that these proposals exist

in Mrs. White’s Bill. I think it is clear from the wording

of the paragraph that certain conditions have been

proposed but it is not suggested they have been

incorporated in Mrs. White’s Bill.

4809. Yes, because I think you would agree that one

of the aims of that Bill was to regularise and legalise

subsequent unions?—-Yes, I would agree with that.

4810. The Bill evokes a new principle in that it looks

to the breakdown of the marriage as the ground for

divorce rather than to the commission of a marital

offence. I take it from your memorandum that you

cannot agree with that principle?—That is not correct.

My Council were, I think, at pains not to commit them-

selves to any particular theoretical view, and therefore we
would not wish to associate ourselves either with the view

you put forward as being embodied in Mrs. White’s Bill or

indeed with any other theoretical view. It forms no

part of our principles to tie ourselves to a particular view

of that kind.

4811. (Mr. Mace)\ Mr. Watson, can you help me with

regard to the work of your counsellors? If they meet

a case of desertion do they endeavour to bring about

reconciliation?—Generally speaking, yes.

4812. That is the aim of your Council?—That is the

normal aim of the Council.

4813. Do you find that because of the present law there

is a reluctance on the part of couples who are apart

to get together again and try to make a success of their

marriage?—Yes, that is our experience, and I may say

that that is a .point which we discussed at considerable

length when this memorandum was in its final stages. Our

primary concern was that the law should in no way
be such as to discourage reconciliation. The example

you have given was in front of us.

4814. Have you referred to that in your memorandum?
—We have not, and the reason for the omission was that

we felt unable to make any constructive suggestion about

it.

4815. Now will you direct your mind to adherence?

Does the fact that under Scots law a spouse has the

whole time to say, “ I want him back ”, help reconcilia-

tion?—I think that it does, certainly—I would put it

negatively, that it does not discourage reconciliation.

4816. But does it help your counsellor in his endeavours

to 'bring about a reconciliation?—It obviously does help

the counsellors in any instance where the assertion of

willingness to adhere is sincere.

4817. Now we are starting the difficulties, are we not?

Your counsellor may gather, in the reconciliation process,

that the pursuer is not genuine?—That is possible. I

think I would like to borrow, if I may, from Mr. Justice

Pearce and say that the experience of our counsellors

very often is that the state of mind of the pursuer is as

nebulous, as vacillating, as he has described it.

4818. But in view of the desirability of reconciliation,

do you not think that the requirement of willingness to

adhere really is a disadvantage to your counsellors because

the parties cannot discuss the whole situation openly and

freely with them?—I do not think that that position arises

often. Our experience is that applicants for advice speak

extremely freely. I cannot recollect any case which has

been reported to me where a counsellor had difficulty in

obtaining a very frank statement of the applicant’s attitude.

Apart from other considerations, normally -the applicants

are so ignorant of the state of the law that it would never
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occur to them to put up the barrier of reserve that you
indicate ; but, even apart from that, I would claim that

our counsellors do manage to elicit the confidence of the

applicants to a high degree and get what the applicants

believe to be the whole story.

4819. Would you agree with the contentions that have
been put before this Royal Commission, namely, that

if parties do come together genuinely to effect a recon-

ciliation that should not break the three years of deser-

tion?—When we considered that proposal considerable

sympathy was expressed with it. We did not feel able

to go so far as to embody it in the memorandum, buit

sympathy was expressed with it.

4820. One final point which follows from all that I

have said. Assume that your Council were given some
statutory rights as counsellors for reconciliation purposes,

would you agree that it would be essential with regard

to reconciliation that you be given privilege?—We would
think it highly desirable.

4821. You would not go so far as essential?—We
discussed that point also, and the consensus of opinion

was to put it no higher than highly desirable.

4822. (Mr. Maddocks): In paragraph 6 of your
memorandum, you suggest that the court should be given

power before disposing of cases of separation and divorce

to make a remit to an individual or an approved organisa-

tion in accordance with a recognised reconciliation pro-

cedure. Have not your courts in Scotland got 'that

power now?—'May I repeat what I have said earlier, that

the Scottish Marriage Guidance Council is a lay body
and we rely on our legal advisers, and it may be that they

have misled us on the point? Our understanding is that

the courts have not such a power.

4823. In magistrates’ courts in England it is a very

frequent occurrence that before a separation order is

made the case is adjourned, whether the parties like it or

not, for them to be sent to see the probation officer.

Is there nothing like that in Scotland?—Not so far as

I am aware. (Lord Keith)-. I think that that is so. Of
course the court might make a suggestion to the parties,

but I do not think it could go any further.

4824 (Dr. Roberton)

:

With regard to your proposal

in paragraph 13 (b) that venereal disease should be recog-

nised as a -ground of nullity, has your Council evidence

that there are fewer broken homes from this cause than

thene were, say, eight or ten years ago, owing to the more
rapid treatment and frank attitude towards the problem?

Perhaps Dr. Hart should answer this?

—

(Dr. Hart): I

should say that the number is now very much fewer.

4825. Also that there are fewer children suffering, owing

to ante-natal treatment?—I should think there are very

few children suffering now.

4826. But you think that the number of such cases

is still significant?—Such cases still do occur, but they are

relatively few. I have had experience of such a case within

the last two months.

4827. The number is definitely diminishing?—The

number is definitely diminishing, it is very low.

4828. (Mr. Young): Mr. Watson, you propose in para-

graph 15 of your memorandum to give the Sheriff Court

in the area in which the wife resides jurisdiction in appli-

cations for aliment. How would you deal with the husband

who wanted to vary the aliment? Would you make him
go back to the original court, or would you give him

a similar right to apply in the court of his residence?

(Mr. Watson): I would have thought that he ought to

to have a similar right.

4829. And if there is already a decree of aliment in

another court and the wife wishes to get it increased,

would you 'make her go back to the original court, or

would you give her a right in the same way to raise the

action where she happens to be at the time?—We would

think it highly desirable that she should have the right

of action in the area in which she is actually resident.

4830. May I deal with the question of cruelty which

is discussed in paragraph 12 of your memorandum? Take

the case, under Scots law, of a husband who has been

cruel to a wife when he was perfectly sane and who then

becomes insane and is incarcerated. In a case like .that

the wife of course could not 'get a divorce on the ground

of cruelty?—That is so.

B 4
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4831. Take another case where a man has been cruel

and has disappeared and cannot be found. Is not that

another case where, according to the law of Scotland,

the wife could not get a divorce on the ground of cruelty"

—Quite correct.

4832. Take a third difficulty—I would like to have your

views on it—is it not a very difficult thing in an action

on the ground of cruelty for the court to accept a change

of front on the part of the defender?—I think my Coun-

cil’s view would be that these changes of front would

in many cases be likely to attract grave suspicion. We
suspect that the changes of front are, as we say here, at

best ephemeral, and at worst fictitious.

4833. On desertion you would agree that under the law

as at present framed the risk of perjury is always present?

—Generally speaking, yes. We have made it clear that

we recognise that this particular requirement of the law

is attended .with perjury. That is our understanding, and

it is open to criticism for that reason.

4834. If we adopted the English rule that objection

would disappear?—That is true.

4835. I see that the function of your Council is to

advise those about to marry and those who are already

married. Can you give me any figures as to how many

of each category consult you? Are there more of one

than the other?—I can answer that with approximate

statistics—not with detailed figures—quite easily. At the

moment by far the larger side of our activity deals with

advice after marriage. The proportion before marriage

is still a minority, perhaps twenty-five per cent, of our

work, but it is a minority portion to which we attach

very great importance and which we hope to extend.

-
4836. Have you much professional experience in divorce

work Mir. Watson?—Not a very extensive professional

experience. It is not one of my firm’s specialities.

4837. Can you fell me this from your own experience?

When .people consult a solicitor as to .their matrimonial

difficulties and say they want a divorce, is not the attitude

of most reputable solicitors that they investigate the whole

domestic situation and in a sense act as reconciliation

officers if they think there is any possibility of recon-

ciliation?—I think, Sir, that I have already answered a

very similar question to that with an emphatic affirmative.

Yes, .that is in my opinion what the majority of solicitors

do attempt to do.

4838. In your own personal experience as a solicitor,

when people come to consult you in their matrimonial

difficulties, do you nearly always find that there have been

attempts by members of the family and friends to effect

reconciliation?—I would find it difficult to answer that

question with a precise yes or no. I would say that friends

and relatives almost always intervene in a matrimonial

difficulty. But how far their interventions could be said

to be categorically on the side of reconciliation is very

difficult to say. Sometimes the well-meaning relative or

friend aots as the honest broker and goes about the matter

fairly directly, but more generally I should have thought

the intervention is rather hesitant and ex parte. Attempts

of some kind have usually been made, but not the kind

of attempts that would have been made toy a marriage

guidance counsellor, because one of our counsellors, in

contradistinction to a relative or friend, is completely

detached. There is a personal element in .that .the counsel-

lor is examining all the surrounding circumstances and
getting to know the parties. But he has mo emotional
bias towards the parties, and this we regard as absolutely

fundamental about our work, namely, that our counsellors

have the advantages which no friend or relative of the

parties can possess.

4839. But I would be right in saying that your intentions

are the same?—The intention certainly is tihe same .as what
you attribute to a friend or relation.

4840. (Mrs. Allen): May I pursue a point Mr. Young
has 'been making a little further? You say a very small
number come to the Council before marriage. Could you
tell me the approximate number of people who come after

marriage, not because there is any difficulty within the
marriage, but 'because they just want to clear their minds
on certain points?—The number of persons who come to
clear up their minds is very small. In fact, so far I think
it would be true ito say that we have not yet arrived at the

technique of getting hold'-of the young married people who
are in the doubtful category that you have spoken of.

One suggestion which has been made recently is that we
should extend our courses for engaged couples to newly

married couples, and even that we should mix up the two.

That is a question which we are investigating at the

moment.

4841. That is one of the important points for your

Council, because you are really established to prevent

divorce and it is essential that the people should come to

you early rather than late?—We most emphatically agree

with what you say.

4842. May I ask if you have any suggestions as to how
you could encourage people to come to your Council when
they meet their first difficulties, and not when .their diffi-

culties are established and have become so deep-seated that

legal action is the only solution?—I am inclined to think

our answer would be simply this—by the Council's activi-

ties becoming known. That may sound rather intangible,

but ifhat is how any such organisation does spread and
increase its influence, by achieving a reputation, by giving

sound advice. That is a development which almost in-

evitably is slow, because there are for obvious reasons

limits to the publicity which we can court or want to

court. But the answer, in a sentence, .is -by gaining the

confidence of -the public. (Dr. Hart): Might I amplify a

little what Mr. Watson has said? In Glasgow, recently

we -have definitely found that there are more couples

—

couples just recently married—coming to us to consult us
in all matters. We -have been quite struck by -that. One
other point I might make is that we are sending speakers

out to youth fellowships and so on, and church organisa-

tions and allied associations, to speak to young married
people, so that we are rather overtaking the ground to

which Mrs. Allen has referred.

4843. In your memorandum you make very little refer-

ence to children, and children are, of course, very
materially affected by marital breakdown. Do -I take it

that you are satisfied with the present machinery in regard

to the custody and care of children, or have you any
suggestions in that direction?—(Mr. Watson): Might I

answer that question in two parts? First, my Council is

not in the least unmindful of -the importance of children
in dealing with any marriage problem. In fact, the
interests of the children bulk very largely indeed in the
mind of any counsellor who is tackling any problem, bu-t

it was our view -that we should restrict ourselves as far as
possible to the question of husband and wife, because it

is largely through deterioration in relations between
husband and wife that the interests of the children suffer.

We had further in mind .that organisations concerned more
directly than we are in the welfare of children would be
taking up these questions with the Commission. On your
second point, I think it would be true to say that we have
not had brought to our attention any cases where the
existing procedure in Scotland with regard to custody and
access was not working well

;
generally speaking, it is

working well.

4844. (Mr. Brown): How far is the lack of finance
crippling the work of your Council?—One obvious way
in which it is cramping our work is that we have a very
rigid limit to the salary we can offer to a paid worker.
At present the worker is in the singular, and -the salary
we are able to offer her is less than we think her ability
justifies. As our work expands, if we were to take on an
assistant, once again difficulties of finance would crop -up
at once. Secondly, at the -moment our organising secretary
is spending a very large proportion of her time on thinking
out ways and means of raising money, instead of getting
on .with the job. May I add one further point? I have
already referred to the courses for engaged couples. At
the moment we are only able to offer a tiny lecture fee
to those who are taking part in that. They are all busy
people, and we are compelled to ask them that if they
can see their way to waive such fees they should do so.
In any event the amount of work done and the amount
of time given to it is out of all proportion to the remunera-
tion. If funds permitted we could multiply by three or
four the number of such courses -we run. These are a
few obvious instances of our shortage of funds. At the
moment both our constituent Councils have honorary
secretaries who do the preliminary sifting work. They
do that work gratuitously and that is, we feel, a gigantic
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and unfair burden and, without in the slightest degree

disparaging the magnificent work they are doing, we feel

that the time is bound to come very soon when the work
will demand paid, full-time workers commanding salaries

which at the moment we cannot look at.

4845. (Dr. Baird) : Mr. Watson, in paragraph 9 of your

memorandum, you say that one of the grounds on which

divorce by mutual consent is advocated is that divorce

by consent is, in fact, widespread today and that the

legal profession are well aware that a large proportion

of undefended actions for divorce on the ground of

adultery are collusive, .that is, that adultery, whether real

or fictitious, is arranged in order to give the spouses the

remedy they both wish. Have your Council considered

this point? Do they agree that such a practice is pre-

valent?—From our own experience we believe it to be a

fact, but it is something which it would be extremely

difficult to prove. But we believe that it would be con-

firmed by the evidence of the vast majority of lawyers,

whether solicitors or counsel, who deal with divorce

matters.

4846. (Mr. Beloe): May we go on from that point?

In spite of that you are, I understand, against divorce by
consent?;—That is correct, Sir.

4847. The argument to which Dr. Baird has just re-

ferred is an argument in favour of divorce by consent?—
It certainly is an argument in favour of divorce by con-

sent because, as we ourselves argue in our memorandum,
it is, generally speaking, desirable that the law should be

brought into line with the facts. We feel that that is a

strong consideration in favour of divorce toy consent but,

as we go on to say, it is outweighed by other considera-

tions.

4848. It is only the adultery ground that produces collu-

sive action?—That was what we toad chiefly in mind.

One can imagine that it happens in desertion also.

4849. The “hotel bill divorce”?—Chiefly, but it does

also arise in desertion under the heading of fictitious

willingness to adhere.

4850. Do you think it is better that people have got

to go through that unpleasant procedure rather than being

able to go to the judge and say, “ We do not want to live

together any more, may we have a divorce”?—Yes, on
balance we do think so.

4851. Did it possibly occur to you that in addition to

the other arguments against divorce by mutual consent

there was the possibility that one spouse might virtually

blackmail the other into coming and saying that he or she

agreed to a divorce?—Yes, that certainly has been in our

minds. I do not know entirely what you mean by black-

mail, tout divorce by consent might certainly lead one of

the parties to exert certain forms of undesirable pressure

on the other.

4852. The husband might say to the wife, who had de-

cided that she wanted to remain with him for the sake of

preserving a home for their children, “I will give you
such a frightful time if you do not go with me to the

judge and say that we want a divorce, that it will not be
worth your while”?—We certainly do recognise that

possibility.

4853. That is a danger?—And we would very gladly

incorporate that as a further objection against divorce by
consent.

(At this stage the Commission adjourned for a short

period.)

4854. (Mr. Beloe): Mr. Watson, in paragraph 18 you

propose that facilities for pre-marital medical examination

should be available under the National Health Service.

I wondered why, in view of the fact that you had
obviously not included in your memorandum a number
of proposals that the National Marriage Guidance Council

had included in theirs, presumably because you thought

that the terms of reference excluded them, you thought it

desirable to put in this particular recommendation about

pre-marriage arrangements?—The answer which immedi-

ately comes into my mind, and I think
_

it is the true

answer, is that these matters do crop up quite often in our

experience. This is not something which we believe as a

matter of abstract principle, but it is something which does

crop up quite often.

4855. Would it toe fair to say that you felt it was very

important that that should be dealt with at the same time

as the other matters?—Yes, we do think that is urgent.

We had in mind that amendment might be required to the

National Health Service Act. The facilities that we hope

for might not be arranged toy means of amendment to

the Matrimonial Causes Act, but the deliberations of this

Commission would be a weighty occasion for amendment

of the National Health Service Act on those lines and it

seemed to us opportune to put it forward at this stage.

4856. I wonder if I might turn to something which has

been puzzling me, as an Englishman, very considerably.

In 1950 the number of divorces granted in Scotland was, I

think, in the neighbourhood of 3,000, tout when we come

to actions before the Sheriff Court, which I understand is

the only inferior court in Scotland that can deal with

separation and aliment, there is a remarkably small num-

ber of actions. The Civil Judicial Statistics for Scotland

for 1950 show that Sheriff Court actions relating to

marriage in 1949 were 249 and in 1950 were 235, and

actions of affiliation and aliment, similarly for the two

years, 230 and 186. In England there would toe a very

much higher proportion of actions for separation and

maintenance, and so on. I wondered if there were any

explanation of the difference between the two countries?—

I am afraid I have not quite followed your question. It

relates to the respective proportions in the Court of Session

and the Sheriff Court?

4857. Yes, one being divorce actions and the other being

actions for maintenance and separation, which do not

entail a final termination of the marriage.—I speak subject

to correction, but I think I am right in saying that there

is in Scotland a concurrent jurisdiction for actions of

separation in the Court of Session. I do not know how
far that would go to account for it. (Lord Keith): I

think, Mr. Watson, that the statistics show that there are

only about two or three actions for separation in the

Court of Session in a year, so you can ignore the Court

of Session as regards separation.

4858. (Mr. Beloe): If is very surprising to me, as an

Englishman, to see what a low proportion of aotions there

are in the Sheriff Court compared with those of the Court

of Session, a very small proportion of actions for main-

tenance, marriage subsisting, as against the number of

actions for divorce.—That means that separation and

aliment actions are something like one-tenth of the total

number of divorce actions?

4859. Something like that.—What would be the

corresponding ratio in England?

4860. Speaking from memory I think about half,

probably not more, tout I know it is a very much
higher proportion, and I wondered if there were any

explanation that you could help us with? It is a very

striking contrast, but I am afraid I have not any contribu-

tion to make there.

4861. It looks as if people when they are unhappy

with their marriage in Scotland either put up with it or

else get a divorce?—They go the whole way, it looks

like Siat.

4862. I wondered if that had any bearing upon your

work?—I certainly think it is a striking phenomenon that

we ought to consider, but at the moment I have no ready-

made explanation for it.

4863. One further question about the use of the proba-

tion service. Would you feel .that the probation service

would be a good alternative, not an exclusive alternative,

to what you can provide in the way of help in effecting

reconciliation?—Could you amplify what you have in

mind there?

4864. As I think Mr. Maddocks said, in England cases

are frequently adjourned for parties to see the probation

officer to see if toe can effect a reconciliation. I gather

that there is no such arrangement in Scotland. Supposing

there were an arrangement by which cases could be

adjourned, or prior to the case coming forward people

could be referred to some reconciliation agency, would

you feel that the probation service would be a good ser-

vice to use in addition to the Marriage Guidance Council?

—My immediate reaction is that the probation officer is

too closely associated with the whole machinery of justice.

The name has associations which I would have thought

would render it rather undesirable to entrust probation

officers with this rather different commitment. A further
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point that occurs to me is the question of training. I

do not know what type of itraining the average probation

officer does in fact undergo. But it is becoming increas-

ingly an article of policy with us that our counsellors

should undergo a fairly comprehensive course of training,

not merely in the technique of marriage counselling, which

is, we feel, quite a specialised skill over and above the

ordinary commonsense and sympathy and so on, which

are required, but also he or she has to provide himself or

herself with the fundamental background of information

that any counsellor working at a commonsense level must

have if he or she is to avoid making very stupid mistakes.

Whether or not the probation officer is inevitably equipped

with that sort of training I do not know, but if this work

were entrusted to the probation officer it would be neces-

sary to ensure that the probation officers have the sort

of training which we .think is indispensable tor our

counsellors. Some of our counsellors start off with a

fairly liberal basic equipment of either professional experi-

ence or training as a social worker. In so far as they have

not got that, we urge them, and it is becoming practically

obligatory, to acquire that iby means of the courses of

training that we supply. So that any system of reference

to a probation officer would have to take into account

those factors.

4865 One of my reasons for asking that was because

I have noted that you only have machinery available at

the moment in two cities, and it seemed to me that you

would have to spread enormously if you were going to be

the only service that could be offered?—-There are two

answers to that. First, as things are, the remits would

be principally from the Court of Session in Edinburgh.

Secondly, our movement is spreading. Centres are on the

point of being formed in Aberdeen and Dundee, and in

Ayr and Dumfries there is also movement on the way.

That is the sort of development which we hope and beheve

is going to materialise pretty quickly. But I think the

direct answer to your question is that as -the remits will

be from the Court of Session, we could make a start right

away.

4866 Yes, but presumably a great many people do not

live in Edinburgh or Glasgow?—Quite, though you

appreciate. Sir, that the biggest population 'belt is along

the Edinburgh-Glasgow axis, so that between Edinburgh

and Glasgow we can cover a great deal of the population

of the country, and if we had centres in Aberdeen and

Dundee then, one way and another, we would cover quite

a large proportion of the population of Scotland.

4867. {Lady Brags) : Mr. Watson, would you tell me

exactly how this memorandum has been compiled? For

instance, did you send a questionnaire to all your

counsellors or is this memorandum really the opinion of

the legal experts who are on your Council? 'Perhaps I

may explain how the document was put together. A
committee was formed and held a preliminary discussion.

After that a draft summary was prepared and a number

of copies were circulated to each of the constituent

Councils. I do not know exactly what Glasgow did, but

Dr. Hart will be glad to answer that. So far as Edinburgh

is concerned, copies of this abstract were circulated to

all members of the Council and to all counsellors, who

had an opportunity of offering comments either at a meet-

ing or in writing. This abstract was then discussed at a

meeting of the Edinburgh Council and quite substantial

amendments and additions were sent to the drafting com-

mittee. Glasgow did the same, and then a draft of the

final memorandum was prepared and discussed at a full

meeting of the Scottish Council. As to how far it is

a lawyers’ production and how far it has the active

sympathy of the lay members of the Council, I think Mrs.

Oatts should speak. {Mrs. Oatts) : I think that it has more

or less the complete sympathy and agreement of all people

who are working in this movement. It was circulated very

widely and everyone was in full agreement with what we
were putting forward.

4868. (Chairman) : And, in fact, members generally did

make suggestions, many of which were adopted? Yes,

that is so, and the original committee was not formed

solely of legal people but also of lay and medical people.

4869. Do you wish to add anything as to Glasgow, Dr.

Hart?—(Dr. Hart) : No, I do not think so. I would en-

dorse what the two previous speakers have said.

4870. {Lord Keith) : Might I ask how many counsellors

there are in Edinburgh?—(Mr. Watson): About twenty-

five.

4871. And that is the body that considered the

memorandum?—That, plus the members of the Council,

somewhere about twenty-three members of the Edinburgh

Council, which is the policy-making body, as opposed to

the counsellors who do the field work. There is a slight

overlap between the two, because some of the members
of the Council, like myself, also do counselling work.

4872. What is the overlap? Can you tell me how many
of the counsellors would be on the Council?—Only two

or three at the very outside.

4873. {Lady Bragg): Then I should like to ask a

question about finance. Do the people who seek marriage

guidance pay, as they sometimes do in England, or is

yours a completely free service?—It is a completely

voluntary service in that not merely do the counsellors do

their job for nothing, but that no applicant is obliged

to pay anything at all. Applicants are invited to contri-

bute towards the administrative expenses. As you can

appreciate, that can mean something like a virtually com-

pulsory levy, or it can mean a very voluntary donation. We
have considered this very anxiously because it has a very

material bearing on our body. I do not say that we could

not pay our way if we were to extort fairly liberal

voluntary contributions ; we could by that means increase

our income sizeably. iBut the Council’s policy has been

against that ; it is a completely voluntary service and the

income from applicants is extremely limited. We do

invite applicants to contribute, but that is not frightfully

easy to do, because until the Secretary or the counsellor

has investigated the case fully, we do not know what the

applicant’s means are, and frequently they are very slender.

Now suppose that the counsellor, at the end of a

number, maybe from two to twelve, of consultations, in-

vites the applicant to pay, realising that the applicant is of

some substance. Then we feel that awkwardness arises

in introducing the monetary element into a highly con-

fidential and intimate relationship. The business men on

the board, so to say, would be in favour of rather stepping

up the pressure on applicants, but the other members are

against it. The result is that donations are in the very

strictest sense voluntary and our income from that source

is very limited indeed.

4874. And lastly, do you feel that in time, if allowed to,

you could, for reconciliation purposes, cover the whole of

Scotland as the sole reconciliation agency?—Subjeot to the

position of 'the members of the Roman Catholic Ohurch,

yes.

4875. Is .that allowing for something that you gave some

stress to, namely, the faot that you find solicitors are the

first line of reconciliation?—That is to some extent true,

but I am not making allowance for that. I do believe

that we could, apart from the Roman Catholic Church,

cover the whole of Scotland. In fact we do already cover

a large area from Glasgow.

4876. {Sir Frederick Burrows): In paragraph 4, you

say:—
“The objects of the Scottish Marriage Guidance

Council and its constituent Councils may he summarised

as follows :
—

(a) to enable those about to marry and those who
are already married, to obtain, if they so desire,

guidance upon .the ideals and obligations of marriage

and the art of married life.”

I fully understand the ideals and obligations, hut would

you please tell me how you explain the “ art ” of married

life?—A great many people far better equipped than

members of 'this Council have written many books on this

subject, 'but what we are trying to get at in using that

phrase is that in our view a happy marriage involves a
special technique of its own. It is a relationship which

can only be made to work by the acquisition of what at

its lowest I would describe as a teohnique of adjustment

and give and take and many other things like that. But

to call it a technique suggests that it is a trick which can

be learned out of a book, and what we have in 'mind is

that it partakes of the nature of art, it is something more
subtle and indefinable and not like playing scales at the

piano.
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4877. Will you toll me how your counsellors acquire the

technique to instruct people with marriages pending, or the

newly married, .in the art of marriage?—First of all, they

ought to have acquired that art, if they are to get it across

successfully, and I would have thought the chief answer

to that was by having done it themselves. 1 myself would

concede that somebody whose marriage had foundered,

might from that experience be able to give the sort of

advice that our counsellors are able to give as a result

of their own successful experience in marriage. That is

the equipment which we think our counsellors should if

possible start from, but how are they to get that across?

The answer is that they must be teaohers either born or

made, and teachers should, I imagine, start with some gift

for teaching, but should also study the technique of teach-

ing, and that is where our courses of instruction for

counsellors come in. We do believe not merely that

married life is an art but that counselling is also an art

(The witnes

or technique, and that it can only be acquired by either

experience or instruction or both.

4878. (Mr. Flecker): We have been urged by some of

the witnesses whom we have heard in London to introduce

in England the Scottish practice of arrestment of wages

in cases where it is difficult for a woman to get the main-

tenance that she ought to have for herself and her children.

It has been said that arrestment is undesirable in principle

and, secondly, that here in Scotland it causes hardship.

On the other hand, other >peo.ple have told us that the

system works perfectly well. I wonder whether the ex-

perience you have derived in your Marriage Guidance

Councils would help us on that point?—I do not think

that my Council has suffioient experience of the procedure

to be able to offer an opinion on its operation.

Chairman : Thank you very muoh for coming here to

help us and for your memorandum.

is withdrew.)

PAPER No. 61

MEMORANDUM SUBMITTED BY THE CITY OF GLASGOW
SOCIETY OF SOCIAL SERVICE

This memorandum contains the opinion of the Society

on the law of Scotland pertaining to divorce and has been

based on the experience of the honorary law agents who
operate the Society’s free legal dispensaries.

I. Principles which form the basis of our opinions

(a) The marriage of a man and woman is not just a

sacred union, but also a bi-partite contract, breach of

which by one party should allow the other to resile. The

law should recognise more than at present the contractual

element of marriage: it should be made more flexible so

that consistorial causes can be decided in the light of the

particular circumstances more often than by virtue of

statute or precedent. This would tend to make a divorce

easier to obtain in some instances.

(b) The perjury and insincerity of evidence prevalent

in so many divorce actions is a matter for grave con-

sideration. In many cases a person seeking divorce would

not succeed if he or she did not lead certain requisite

formalities of evidence. We consider that those formalities

should .be modified and in some cases eliminated so that

the law does not invite so many to perjure themselves m
divorce actions.

(c) Every person who marries should appreciate when

so doing the gravity and permanence of the obligations

which he or she has voluntarily agreed to undertake.

Since many husbands do not appreciate this, legislation

should be introduced which would impress on them the

seriousness of dishonouring the contract of marriage. This

might tend to lessen the number of divorces.

(d) We do not think an attempt should be made to

reduce the number of divorces in the country per annum

at the expense of the welfare and happiness of aggrieved

husbands and wives. Laws are made primarily for the

benefit of those whom they govern and it is difficult to

see where the benefit lies if a husband or wife, obviously

permanently detached from his or her spouse, is unable

to obtain a divorce because of the rigid and in some

respects unreasonable requirements of our law at present

If a more Christian attitude were adopted by the courts

there would be much less suffering and the resulting re-

duced number of children reared in unhappy homes among

disunited families might have the effect of considerably

reducing the amount of divorce actions in succeeding

generations.

II. The various grounds of action which we consider

should be revised

(a) Desertion

The requisite period of three years appears to be as

satisfactory as any.

We consider it unreasonable, however, that a deserted

spouse should be required to show his_ or her willingness

to adhere during the whole of that period. This requisite

on the part of a deserted spouse is of course a safeguard

against collusion and, in principle, desirable, but would

a normal person who has been deserted without just cause

be willing to return to the deserter after a period of two

years or so and expect to resume cohabitation as if no

breach had ever occurred or without fear of being again

deserted? We do not think so.

It is our opinion that a period of eighteen months to

two years after desertion is a reasonable period during

which a deserted spouse should be required to .prove

willingness to adhere and that such periipd would be an

adequate safeguard against collusion. It might be advisable

that the requisite period could be varied in accordance

with the circumstances of desertion, for instance, where

it could be shown that the guilty spouse deserted with a

member of the opposite sex but adultery could not be

proved. The circumstances of desertion without just cause

,are various and there is no reason why the period of

willingness to adhere should not vary accordingly.

It is the proving of willingness to adhere during the

triennium that is responsible for perjury and insincere

evidence and the consequent abuse of the law. In the

Society’s free legal dispensaries we have often been con-

sulted by a deserted spouse, usually a wife who, having

been deserted for a period of less than three years, wishes

to seek a divorce. We know that many solicitors in such

circumstances would thereupon advise their client to write

to the other party and express willingness to adhere and

the desire for the return of the deserter. In those circum-

stances such a letter could only be written with a mind

to establishing grounds for divorce. A deserted spouse

who would honestly condone desertion by the other, im-

mediately on his or her return, should have no thoughts

of divorce.

If the period of willingness to adhere were reduced it

would not eliminate perjurious evidence entirely but it

would reduce it so substantially that insincerity in the

witness box would be more easily detected by its being the

exception rather than the rule.

(b) Cruelty

We consider it an evil that an innocent spouse must

endure the cruelty of the other until the health of the

former has been seriously affected before divorce on

those grounds is available. The court should have power

to divorce the parties if it foresees eventual detriment

to health as a result of the marriage continuing.

The law makes no allowance in this respect for the

variations in the constitutions of men and women,

especially the latter. Some women can withstand the

conduct of their husbands which would seriously affect

the health of other women. Similar conduct therefore

by the guilty party would give grounds for divorce in

one case but not necessarily in the other.
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In all divorce actions on the grounds of cruelty we think

the fact that whether physical cruelty has been sufficient

to justify divorce should be left to the discretion of the

court and that medical evidence should be supplementary

and not a sine qua non of such proceedings.

III. Where in our opinion a divorce which would not

at present be available is desirable

Divorces should be granted where one party has shown

by his or her conduct a total disregard for the obligations

undertaken on marriage in general and f<or the

of the other party in particular. We suggest the follow-

ing grounds for divorce should be introduced.

(a) Perpetual drunkenness

At present the degree ol drunkenness must verge on

insanity before grounds for divorce are available. This

degree should be lessened and made much more reason-

able.

(b) Cruelty to children of the marriage

Under this heading could be included, for example, a

husband’s disregard for his family in not allowing his

wife a sufficient and reasonable proportion of his wages

for the sustenance and maintenance of his family.

(c) Persistent malicious slander of one spouse by the other

We have had one or two cases where this was taking

place, but in each case the health of the aggrieved spouse

was not affected and no remedial action could be taken.

There are no doubt many sets of circumstances similar

•to the above three but, generally speaking, we consider

that the principle stated in paragraph I (a) should be

followed.

IV. The principle of impressing on a husband from the

start the gravity of his matrimonial responsibilities

and thus, we trust, reducing the number of divorces

could be effected by increasing the financial obliga-

tions of a husband from whom his wife has obtained

a divorce.

Although a wife is at present entitled to her legal rights

in her divorced husband’s estate, such rights in the

majority of cases are worthless. We suggest that a wife

on obtaining a divorce should be granted decree of aliment

for herself and that such aliment should continue for life.

This aliment ought to be able to be reviewed:—

(i) by the husband, (a) when his income decreases,

but not when he incurs fresh obligations, e.g., toy re-

marriage and (b) on the re-marriage of the wife ;

(ii) by the wife when the income of her divorced

husband increases.

It might also be deemed desirable that an innocent

husband, incapable of supporting himself, should be

allowed aliment from a guilty wife who has private

means.

V. If the law of divorce is altered the law pertaining ti>

separation should be altered accordingly

.

(Received '20th December, 1951.)

EXAMINATION OF WITNESSES

(MR. JOHN KELSO, B.L. and MR. WILLIAM MUIR, representing the City of Glasgow Society of Social Service',

called and examined.)

4879. (Chairman): Mr. Kelso, you are representing the

Citv of Glasgow Sooiety of Social Service. You are a

Bachelor of Law and Honorary Law Agent of the Society s

Western Free Legal Dispensary. I understand that you

are accompanied by Mr. William Muir, who is Assistant

Secretary of the Society—(Mr. Kelso)

:

That is so, my
Lord Chairman.

4880. If you have an annual report I think the Com-

mission would be glad to have it—I think Mr. Muir can

help on that point, my Lord. (Mr. Muir)

:

I have three

copies available at present, but I can quite easily furnish

the Commission with sufficient to go round.

4881. If you can hand them in at the conclusion of the

hearing it will save us from asking questions about your

activities. How many free legal dispensaries have you?

—(Mr. Kelso)

:

There are two operating in Glasgow.

4882. And any operating elsewhere?—No.

4883. You start in your memorandum with “ Principles

which form ithe basis of our opinions ”. I have only one

question on that seotion of your memorandum. Would

you turn to sub-paragraph (c), where you say:

“ Every person who marries should appreciate when

so doing -the gravity and permanence of the obligations

which he or she has voluntarily agreed to undertake.

Since many husbands do not appreciate this, legislation

should be introduced whioh would impress on them the

seriousness of dishonouring the contract of marriage.

This might tend to lessen the number of divorces.’

I ibinV that the legislation which you suggest is embodied

in paragraph IV, that is, where you recommend increasing

the financial obligations of a husband from whom his wife

has obtained a divorce?—That is what I had m mind, Sir.

4884. I will pass to your concrete suggestions in para-

graph ii. As to desertion, you are dealing there with the

question of adherence during the whole of the period.

That was very fully discussed this morning. Were you

here this morning?—1 heard part of the evidence, my
Lord.

4885. Did you hear the discussion about adherence?

—

Yes, I heard quite a bit of it.

4886. I gather your opinion is contrary to the opinion

of the Scottish Marriage Guidance Council, that you think

•that the present requirement of adherence throughout .the

three years is too strict?—I do.

4887. In .paragraph 11 (a), you say that it might be

advisable that the requisite period of desertion “ could, be

varied in accordance with the circumstances of desertion,

for instance, where it could be shown that the guilty

spouse deserted with a member of the opposite sex but

adultery could not be proved ”. 1 follow the reason for

that suggestion, but would it not introduce an element of

uncertainty? It would leave the matter very much to

the views of the individual judge?—I ithink that the point

is underlined throughout the memorandum, that perhaps

not sufficient is left to the discretion of the court at -present.

4888. You mean that the judge might say in some
circumstances, “ I am satisfied you were willing to adhere

for a year, and in the circumstances of the case that is

sufficient ”, whereas in another case he might say, “ I think

you have not proved adherence for more than a year, and

that I consider insufficient in the circumstances of this

case ”, Is that what you 'have in mind?—It might well be

that the judge might not require the pursuer in the aotion

to prove willingness to adhere at all, as in the example
which I have given.

4889. You would give a wide range of discretion to the

judge?—I would in this case, yes.

4890. Now coming to paragraph II (b), in which you
deal with cruelty, you say:—

“ We consider it an evil that an innocent spouse must
endure the cruelty of the other until the health of the

former ‘has been seriously affected before divorce on
those grounds is available. The count should have
power to divorce the parties if it foresees eventual detri-

ment to health as a result of the marriage continuing."

Would it meet your view if the test were if there is an
aotual injury to health, or if the court is satisfied that there

are reasonable grounds to apprehend an injury to health?

—Yes, it would, my Lord. I think the whole object: ....
(Chairman): My impression is .that in England and in

Scotland that is the law.

4891. (Lord Keith): Let me give you an illustration,

Mr. Kelso, and I think you will appreciate it at once.

If a husband threatened to cut his wife’s throat with a
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knife, without actually doing so, and she left him and

brought an action of divorce on the ground of cruelty, do

you think that any court would refuse the divorce

—

assuming the court finds that it was a really serious threat?

—No, my Lord. I was bearing in mind such an instance

as you have just given, but my criticism of the grounds

for cruelty is that there might well be cruelty over a period

but not sufficiently serious to affect the wife’s health.

4892. I see, you are limiting yourself to a certain type

of cruel conduct.—Yes, perhaps physical cruelty.

4893. (Chairman) : You think that the test that At must
involve either injury to health or reasonable apprehension

of injury to health is too severe?—Yes, I think it is, my
Lord.

4894. You refer to the fact that some women are, to put

it shortly, tougher than others and can stand conduct on
the part of a husband which would affect the health of a

woman of a less robust constitution. I think your sug-

gestion is, is it not, that the test should be—what has been

the result on that particular woman, or what is appre-

hended to be the result?—That is so.

4895. Under paragraph III (a), where you deal with

perpetual drunkenness, you say:

—

“ At present the degree of drunkenness must verge

on insanity before grounds for divorce are available.

This degree should be lessened and made much more
reasonable.”

As you are aware, no doubt, drunkenness is not mentioned

in the grounds available for divorce in the Divorce (Scot-

land) Act, 1938, but I ani told that it comes under Section

1 (1) (c) of the Act because drunkenness was one of the

acts which, according to the law and practice existing at

the passing of the Act, could lead to the granting of a

decree of separation a memo et thoro, that is to say,

drunkenness of a certain degree. What you had in mind

is that the degree required is too high?—Yes.

4896. Can you give any suggestion as to how that

could be embodied in a statute? You say the degree

should be lessened and made much more reasonable.

Unless you adopt as the test drunkenness which amounts

to cruelty, what alternative test do you suggest?

—

As. I

have already said, the Society’s view is, generally speaking,

that much more should be left to the discretion of the

court. I think that this is another example where the

court should be allowed to exercise more discretion. Is

not the law as it stands at the moment that in order that

divorce or separation may be obtained the guilty spouse

must be guilty of drunkenness to such an extent that he

or she cannot look after his or her own affairs?

4897. I will not pursue that with you, I will leave it to

others who are more familiar with the law of Scotland.

The next heading is “ Cruelty to children of the marriage ”,

under which you include a husband’s disregard for his

family in not allowing his wife a sufficient and reasonable

proportion of his wages for the sustenance and mainten-

ance of his family. If you made it a ground of divorce

that the husband was not allowing his wife a sufficient

and reasonable proportion of his wages, might that not

encourage rather hasty resort to the court? Do you think

that that would really be a good thing to introduce as a

ground for divorce?—I do. I think that the effect on

the children of the marriage should be borne an mind

with a view, as I have said elsewhere in the memorandum,

to perhaps reducing the number of divorces in successive

generations.

4898. But a man is surely under legal obligation to

make provision for his wife and family already. You
want to introduce in addition the sanction that he can

be divorced if he does not?—That is so, my Lord. I think

that many children suffer as the result of the husband not

providing sufficient money each week to maintain the

children.

4899. Then at the end of paragraph III you say:

—

“There are no doubt many sets of circumstances

similar to the above three but, generally speaking, we
consider that the principle stated in paragraph I (a)

should be followed.”

The principle stated in paragraph I (a), putting it shortly,

is that the law should be made more flexible so that

consistorial causes can be decided in the light of particular

circumstances more often than by virtue of statute or

precedent. Does not that simply amount to this: that

people will go before a judge not knowing what are the

fixed grounds for divorce, but will say, “ The circumstances

of this case are such that you ought to grant a divorce ”?

The criticisms I would suggest on that are, first, that it is

important that the law should be certain, so that people

can get advice, before they go to the court at all, as to

whether they have a chance of success; and secondly,

that individual judges might differ widely in their views

as to what were sufficient grounds in the particular case.

You would get a great deal of confusion and perhaps an
endeavour by the parties to have their case heard before

one judge rather than another. How would you deal with

those two objections?—It is rather difficult to put into

words or to draft a statute which would embrace what

underlies this proposal. I think that our whole difficulty

can be summed up in one phrase—incompatibility of the

spouses. It might well be that the judges would differ as

to the degree of incompatibility necessary to constitute

grounds for divorce. But, generally speaking, I think that

as long as judges were in some way directed only to grant

a divorce if the parties were so incompatible that there

was no chance at all of the marriage succeeding, then a

divorce should be granted on that ground.

4900. That follows the lines of certain suggestions, made
to us in the evidence we have received in England, that

incompatibility should be a ground for divorce. I have

one other question on the very last paragraph:

“ If the law of divorce is altered the law pertaining to

separation should be altered accordingly.”

I take that to mean that the grounds for separation should

be the same as the grounds for divorce. Is that right?

—

No, I mean only in so far as the law of separation is at

present the same as the law of divorce in respect of

proof of cruelty.

4901. I see, there should be a corresponding alteration

in the law of separation?—Yes.

4902. (Lady Bragg): I would like to ask a question

on paragraph I (d). When you say, “ If a more Christian

attitude were adopted by the courts ”, do you mean that

there should be a more tolerant or elastic attitude, or

what am I to understand by that?—What is meant by
that is that the law at present is much too rigid and, in

many cases, where two spouses are clearly incompatible,

the court cannot grant a divorce to the innocent spouse

because of the rigid terms of the law. As a result of that

there is, I can well imagine, much hardship in very many
circumstances.

4903. You mean then “ less rigid ”?—I think that the

law should be less rigid.

4904. (Mrs. Brace): Paragraph III (b), in which you
deal with cruelty to children, starts off by saying:—

“ Under this heading could be included,,for example,

a husband’s disregard for his family. .
.”

Do you consider that physical cruelty to children should

also be a .ground?—Yes, most definitely.

4905. In your memorandum you give only one instance

of cruelty.—Yes, it is put very briefly indeed. The
heading “ Cruelty to children of the marriage ” is meant

to be taken . . .

4906. ... in its broadest sense?—Quite, and one

example, by way of elucidation, is given.

4907. (Mr. Beloe): Mr. Kelso, you suggest that cruelty

to children of the marriage should be a ground of divorce.

Why do you not make this merely a ground for separa-

tion?—There might well be a choice of separation or

divorce.

4908. What value would come from divorce as opposed

to separation?—One value I can think of is 'that it gives

the wife and mother an opportunity to set up another

home with another man, and perhaps give the children

a much better chance. Financially speaking, a step-father

to the children might be able better to maintain them

than .the mother could if she were left to her own
resources.

4909 But you are at the same time suggesting, are

you not, that the father shall be made to pay for the

children?—I am. But in many cases the amount which

the father could pay—say, in the case of a divorced

father earning £5 or £6 a week-^would not be as much
as would look after satisfactorily his wife, who has

divorced him, and the children of the marriage.
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4910. 1 was suggesting separation and not divorce in such

cases?—1 thought you were referring to my suggestion

about aliment in paragraph IV.

4911. Of course that would apply on divorce. But

you agree that .a husband who is separated from his wife

should pay for his wife and children, do you not?—That
is the present law, as I understand it.

4912. He would probably be likely to pay more if

separated than if divorced, might he not, because if he
were divorced he might tmarry again and have less to

spend?—That rather leads >us back to the obligations of

a divorced husband, which I have mentioned in para-

graph IV. And on divorce it is rather difficult to reconcile

the competing claims of the various parties.

4913. It is, but I have got your point. You feel that

a step-father is an advantage when there is no father at

home?—I do indeed. Of course, there is no assurance in

either separation or divorce. Suppose a husband were

ordered to aliment his wife or children after divorce had

been granted against him. There is no assurance that that

husband will continue to aliment his wife and children

;

he might well go abroad and contact might be lost with

him altogether.

4914. Yes, but the majority would not go abroad, would

they?—I think that a good number in circumstances such

as those might very well disappear and not be traced

again.

4915. They do now, do they, if separated from their

wives?—Yes, I have had experience of that.

4916. {Dr. Roberton): Might I ask, would you include

in your definition of cruelty to children persistent and

frequent periods of desertion—perhaps comparatively short

periods, but persistent intermittent desertion? Have you

considered that at all?—That was not considered when the

memorandum was prepared.

4917. But you have knowledge of such cases, have you?

—I think that they might rather come within the ground
of desertion rather than cruelty.

4918. You would not include it in this definition?—

I

do not think it would be included in that.

4919. May I ask if in your legal dispensaries you have
had experience of this problem? Some witnesses have
reported to us that a considerable number of deserted

wives are getting relief from the National Assistance

Board?—We have had experience of that, yes.

4920. To a considerable extent? Or does the Assist-

ance Board deal chiefly with such cases on its own?

—

I would not necessarily know of every case in which I

have been consulted in which assistance was being ob-
tained from the Assistance Board.

4921. {Mr. Mace): Excuse my ignorance, but is a law
agent equivalent to a solicitor?—Yes.

4922. And you have been giving your service entirely

free at a department that gives legal advice on all subjects?

—That is so, yes.

4923. What is the proportion of matrimonial cases in

the work that you do?—I think we could answer that

from the annual report. It is very high. It is probably
around sixty per cent, of the total number of consultations.

4924. I suppose that the Rent Restriction Act comes
fairly high?—Yes, but husband and wife problems are by
far the greater.

4925. I ask you that because I want to know this:

is your work finished when you have answered their
legal problem?—I think perhaps I should speak only as

regards husband and wife. Now that the Legal Aid
Act is in force, once we have advised our clients whether
they have or have not grounds for divorce, separation
or whatever they want advice about, we usually refer them
to the Legal Aid Secretary.

4926. For the purposes of getting a divorce?—To refer
them in turn to a solicitor.

4927. For the purposes of getting a divorce?—Whatever
they wish.

4928. Do you do nothing further in these cases?—We
do not take cases as far as the courts of course, but we
do give advice. We can only tell the client who comes
to see us whether he or she has grounds for a divorce.
We usually listen to the whole history and then advise
them as we think best.

4929. Say the advice that you have to give them is

that they come under one of these categories where you
are asking for the law to ibc enlarged. In other words
they have not got a good case for divorce at the moment
but they might have in the future ; or there will always
be a border-line case. What do you do?—If it were a
border-line case 1 would certainly refer a client to the
Legal Aid Secretary.

4930. I have asked those questions in that way for this

purpose. 1 have been waiting for you to say whether
you refer them to the Marriage Guidance Council, pro-
bation officers, or another department of your Society,

for the purposes of reconciliation?—No, we do not.

4931. {Chairman): Do you simply tell your clients

whether they have or have not a right to a divorce under
the existing law, or do you ever say to them something
like this, “ Well, we think you have a right to a divorce,

but is it really a good idea to go on with it”? Do you
ever say that sort of thing?—I think perhaps I have.

4932. “Would you not just discuss it again with your
husband or your wife? ”—would you not say that sort

of thing to your clients?—There are one or two instances

where I have certainly sent a client back to try again.

There have been some clients who have come to me for

advice having been married for a matter of a week or
three weeks at the most and who want to institute pro-

ceedings for divorce. Naturally I do not listen very
seriously to it

4933. It would be a very good social service, would it

not, if you could be the cause of reconciling two people
who are on the verge of a divorce?—Really my work
in this Society is purely to give free legal advice. I did

not set myself up as an adviser on marriages.

4934. I quite follow you. May I just ask this? Are
all the persons who work in the legal dispensary who
give advice members of the solicitors’ profession, or do

they include advocates?—They are all solicitors.

4935. {Lord Keith) : On the question of desertion and
adherence, with which you deal in paragraph II (a) of

your memorandum, would it not be belter just to do
away altogether with this requirement of adherence rather

than to retain it for eighteen months or a couple of years

as you suggest?—If it were abolished, my Lord, would
there not then be the possibility of a husband and wife

voluntarily separating and subsequently seeking divorce?

4936. No, you see the period must start with genuine
desertion. There must be a desertion to begin with against

the will of the other spouse. You have given a very

good illustration of the spouse who goes off with a mem-
ber of the opposite sex. Let me assume that that has
been done without the consent of the other spouse. That
would toe a plain case of desertion, would it not?—Yes,
it would.

4937. You suggest in that case that there would really

be no period during which the deserted spouse should

be required to testify to a desire to adhere?—Yes, my
Lord.

4938. For the very obvious reason that it would really

be in many cases contrary to human nature for a wife

to say, “ I was willing to have my husband back although

he went off with another woman ”. Of course I am not

iguoring the fact that there are some wives who might

be prepared to say, “ I would like my husband back even

in those circumstances”, but there are other cases of

women who certainly would take quite a different view.

I am just wondering whether you are wholeheartedly tied

down to this eighteen months or two-year period which
you suggest might be retained as a sort of residuum of

the period of adherence at present required?—No, we do

not suggest that a new period of willingness to adhere

should be adopted of eighteen months or two years. We
say in our memorandum that in a case where a wife is

deserted by her husband and her husband goes off with

another woman, then the wife should not be expected to

be willing to adhere to her husband.

4939. But then, leaving aside that exceptional case and

similar cases, you state in paragraph II (a):—
“ It is our opinion that a .period of eighteen months

to two years after desertion is a reasonable period

during which a deserted spouse should be required to

prove willingness to adhere . .
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You are retaining in the normal case, shall I say, a period

during which willingness to adhere must be spoken to on
oath?—Quite, my Lord, but I think that there are probably

the two cases, one where a husband merely deserts with-

out the wife knowing that he has gone off with another

woman, and the other where a wife actually knows that

he has gone off with another woman.

4940. You are rather leaving it to the court to decide

whether a given case is one in which no expression of

willingness to adhere is required at all, or whether it is a

case in which an expression of willingness for some limited

period is required?—It is merely a division of desertion

into two kinds. It does not seem to me to be any more
complicated than that.

4941. The simplest way of all would be to abolish the

adherence requisite, provided you start off with a clear

initial desertion?—That would be one solution but, as I

have said, I think that there should be borne in mind
the question of collusion in divorce, and the possibility

of spouses merely separating by agreement.

4942. {Mr. Flecker)

:

In paragraph IV you suggest that

a wife on obtaining a divorce should be granted decree

of aliment for herself and that such aliment should con-

tinue for life. Let us take the case of a marriage where

there are no children at all, where the wife is perfectly

capable of earning her own living. Would you still,

merely for the sake of bringing home to husbands their

responsibilities, insist on quite so rigid a regulation as

that?—It might have a double effect. It might discourage

men already married from committing matrimonial

offences, and it might also help to instil into the minds

of men who are about to marry the obligations which

they are undertaking.

4943. You do not think that this is a little bit behind

the times, that the position which women have now
come to occupy in society warrants a rather different

treatment from this, a more equitable treatment?—I also

say in the memorandum that if the husband is unable

to look after himself and the wife has private means, then

she ought to support him if he has obtained a decree of

divorce.

4944. I was rather thinking more of the case of the

weekly wage earner?—In considering the question of

aliment the court would take into account the wife’s ability

to earn.

4945. I see, that would be taken into account. My
difficulty was that your memorandum did not make that

clear.—Aliment is something which is left to the dis-

cretion of the court at present, and I would not interfere

with that. The court must fix the amount of aliment. It

is not something which can be fixed by statute.

4946. I think we have had evidence that there are many
men in England who prefer to go to prison rather than

pay maintenance which they think is improperly demanded

of them. The result is that the wife gets nothing in the

end.—If the alternative is prison for the man, that is

fair enough. He is still being penalised.

{Chairman): We are very grateful to your Society for

its memorandum and to you for coming here to help

us. May I say from a personal point of view that what

I said to you earlier was not intended .to be any sort of

criticism of the way in which you do your work? From
the public point of view to give your advice on these

matters for nothing is a very valuable social service. I

do not think I should have made any suggestion as to

what you should do or might have done in addition to

it, and I entirely withdraw such a suggestion if it appears

to have been made. {Mr. Mace)

:

May I add my per-

sonal endorsement to what you have said? I do not

desire to criticise in any way whatever.

(The witnesses withdrew.)

{Adjourned to Wednesday, 29th October, 1952, at 10.30 a.m.)
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PAPER No. 62

EXTRACT FROM A LETTER FROM THE VERY REY. DR. J. HUTCHISON
COCKBURN, CONVENER OF THE SPECIAL COMMITTEE ON

MARRIAGE AND DIVORCE

I send to you under separate cover:

—

(1) thirty copies of the Report of the Special Ad Hoc

Committee anent Royal Commission on Marriage and

Divorce

;

(2) .thirty copies of a previous Report* of another

Committee which, appointed to consider the question of

the re-marriage of divorced persons, produced a useful

and informative report on the Church of Scotland s

doctrinal position.

The Committee on Re-marriage etc. (under (2) above)

had expected to report fully to the General Assembly just

ended on the doctrinal issues, and to ask approval of its

findings, which would have determined the Church s atti-

tude to the re-marriage of divorced persons.

But the Committee on Remarriage etc. (henceforfii

called the Special Committee, the Committee whose find-

ings I now send 'being henceforth called the, ad hoc Com-

mittee) found itself unable to report definite findings to

the Assembly of 1952. This was due to the emergence

within their deliberations of views on the Christian doctrine

of marriage, which, if accepted, would have altered the

Church of Scotland’s doctrinal position with regard to

marriage. The scholastic authority behind this proposed

altered view, and the depth of the theological position

propounded, was such that the doctrine which was urged

could not be lightly dismissed.

The Special Committee therefore asked the Assembly,

1952, to add to itheir number additional members of recog-

nised theological competence, in order that at a future

Assembly a report would be presented whioh would carry

the weight necessary to enable the Assembly to come to a

decision on the issues.

The question of the re-marriage of divorced persons, it

will 'be seen, has forced the Church to reconsider its

doctrine of marriage, and for the moment the Church of

Scotland is in the process of finding out whether, in the

light of its understanding of Scripture, some change should

be made in its doctrinal position.

This means 'that the ad hoc Committee, in giving

evidence before the Royal Commission, must take cog-

nisance of this continuing discussion in the Church. While

it can say whait the Ohurch has believed in the doctrine

of marriage up to the Assembly of 1952, it has no means

of knowing what the Church may declare its doctrine to

be, within the next few years.

It will be noted that the doctrinal position stated in

Section I of the ad hoc Committee’s Report is purely

factual and has been accepted by the Assembly (1952) as

“a general statement of the doctrinal position of the

Ohurch of Scotland in regard to marriage and divorce ”

(Section 2 of Deliverance}.

The other statements were approved, with one exception,

according .to the Deliverance at the end of the Report.

The exception is Section 3 (a

)

(i) which, as you will see,

was amended to make clear the Assembly’s view that

marriage guidance should not be “a national welfare

service publicly financed”, but a voluntary service sup-

ported by Government grants.

* This Report is not reproduced. (.Dated June, 1952.)
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married persons during the war and in the post-war years

has been attributable to external circumstances—e.g.,

enforced separations, economic difficulties, the housing

shortage, which not merely induce disharmony, but also

subject the parties to severe physical and emotional strains.

Limited statistics obtained by the Church and Nation
Committee in 1950, for example, revealed a certain ratio

in the causes of matrimonial unhappiness, the percentages

in Edinburgh and Glasgow showing a certain corres-

pondence :

—

Edinburgh Glasgow
per cent, per cent.

Disharmony 74 80

Pre-marriage advice enquirers ... 12 12

Other circumstances (e.g., housing) 14 8

3. The need of advice and help is widely known to

ministers of the Church, who are often approached by
members on their own initiative, and the Church oan, and
does, undertake much work of advice and conciliation
where opportunities can be made to offer themselves.
The Church has in view the publication of a brochure
on marriage. Further, many ministers give systematic
instruction to persons about to marry, and opportunities
are also taken of instructing youth organisations. Minis-
ters are frequently a/ble to give intimate help to married
persons in the course of their pastoral duties. But these

measures are not, in themselves, adequate. Some Church
members are shy of approaching their minister in such
problems. Persons outside the Church are untouched
by its pastoral help. There are many problems—medical,
psychological, legal, economic—as to which a minister
may not be qualified to give advice.

4. The Church has welcomed, and given active support
to, the Scottish Marriage Guidance movement. While
the Marriage Guidance movement began in England in
1938, it was not until October, 1946, that the first Scot-
tish Council was established in Edinburgh. A second
Council, in Glasgow, was inaugurated in December, 1947.
More recently, in 1949, a Scottish National Council was
set up, to co-ordinate the other local Councils. The
Church and Nation Committee has reported regularly to
the General Assembly on the progress of the movement,
and the Church of Scotland is, along with other Churches
and public bodies, officially represented on the Councils.

5. The Church suggests the following practical changes
in the law:

—

(a) Marriage welfare. The Church is convinced that
the earlier help can be given in marriage difficulties

the more likely it is to succeed. Therefore, in order
that marriage guidance may be strengthened and become
an efficient nation-wide service, legislation should be
passed (i) to convert the secretarial and administrative
organisation of marriage guidance into a national wel-
fare service publicly financed ; and (ii) to secure that
those experts who give medical, psychological, legal, and
other professional advice in the course of such service
are remunerated from public funds. On .the other hand,
the members of Councils, and the lay counsellors, who
advise applicants in the first instance, should continue
to give their services voluntarily, though the composition
of the Councils might well be determined by a scheme
having legislative authority. The Church further sub-
mits that this service should not be in any way con-
nected with the law courts. It should rather be modelled
on the lines of a National Health Service, and simply
be available to those in the community who desire to
use it. While, since the Denning Report, the Scottish
National Council has received a limited grant from pub-
lic funds, this is not sufficient. The financial anxieties
of the Councils, which depend partly on voluntary sup-
port, hamper them gravely in the discharge of their
proper function and in the extension of their work.

(b) Judicial conciliation. Power should be given to
the Court of Session and Sheriff Courts, in the exercise
of their discretion, to refer matrimonial cases to (i) a
welfare officer (of the type indicated in the Denning
Report), or (ii) an experienced person drawn from a
special panel, for the purposes of endeavouring to
effect conciliation between the spouses and to safeguard
the interests of any children of the marriage under the
age of sixteen, and, if need be, of reporting back to
the court. Power should also be given to treat such
references and reports as confidential. Procedure of this
type exists in the Channel Islands. Article 9 of the Law

relating to Divorce and to other Matrimonial Causes
for Guernsey ratified by Order in Council on 3rd July,

1939, is in these terms:

—

“ Provision for Reconciliation in Proceedings for
Divorce or Separation.

(1) Where any person

(i) has petitioned the Court for Matrimonial Causes
for a decree of divorce or judicial separation

; or

(ii) has applied to the Ordinary Court, or to the

Court for Matrimonial Causes, for the granting of

a judicial separation by consent
;
or

(iii) has applied to the magistrate for a separation

order

;

then, unless the court seized of the case or the magis-

trate, as the case may be, is satisfied that an attempt

has been made to reconcile .the parties or that such an
attempt is impracticable or undesirable, such court or

the magistrate, as the case may be, for the purpose of

affording an opportunity of reconciliation between the

parties,* adjourn the case and may, with the consent

of the parties, nominate one or more persons to act

as mediators between the parties with a view to their

reconciliation.

(2) The Court for Matrimonial Causes shall prepare

and maintain a list of persons of repute willing to serve

as members of a Panel of Mediators and in that capacity

to be called upon by the court or magistrate from
time to time .to endeavour to reconcile married persons

as provided for in paragraph (1) of this Article.

(3) Any petitioner for divorce or petitioner or appli-

cant for judicial separation or applicant for a separation

order, who, in a case in which the court or magistrate

is of opinion that an attempt should be made to recon-

cile the parties, refuses to go before a mediator shall,

unless the court or magistrate, after considering the cir-

cumstances of such refusal, otherwise directs, be dis-

entitled to proceed with .the said petition or application.

(4) Where an application is made to the magistrate

for a separation order and the magistrate is of opinion

that an attempt should be made to reconcile the hus-

band and wife before the application is finally adjudi-

cated upon, he may, if he thinks fit, make a separation

order to take effect during such interval as he directs

for the purpose of tihe making of endeavours to effect

such reconciliation.”

Article 14 of the Matrimonial Causes Rules for

Guernsey, 1945, provided:—
“ Application for Appointment of Mediators.

(1) Where any person has presented a petition to the

Court for Matrimonial Causes for a decree of Divorce
or judicial separation such person or the respondent
to the petition may, at any time before the suit is listed

for trial, make application .to the court for the appoint-
ment of one or more mediators to act between the

parties.

(2) The court on making such appointment give such

directions as to the listing of the suit for trial as it sees

fit."

(c) Legal aid. At present legal aid is available only

for litigation and not for advice. By far the greatest

number of assisted cases are matrimonial. Without the

provision of legal aid for advice a poor person, it is

believed, will tend to proceed straight to the remedy
of divorce without considering sufficiently other possible

courses. Legal aid should therefore be made available

not merely for litigation, but also for advice.

SECTION HI. GROUNDS OF DIVORCE, OF
SEPARATION, AND OF NULLITY

1. New grounds of divorce

The Church is not aware of any general public demand
in Scotland for further new grounds of divorce. In par-

ticular there has been no general public demand in Scot-

land either for (a) divorce by mutual consent, or, it is

thought, for fb) divorce after voluntary or judicial separa-

tion for a term of years. Divorce after a period of

voluntary separation would really ibe a mere variant of

a divorce by mutual consent, the “ remedy ” being delayed
instead of immediate. Divorce after judicial separation

* See Q. 4962.
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is already available to the spouse holding the decree of

separation—Divorce (Scotland) Act, 1938, Section 4

;

Wilson v. Wilson, 1939, S.C. 102. But if the spouse whose
conduct had led to the judicial separation were permitted,

after a period, to use that adverse judgment as a step to

obtaining divorce, the offending spouse would be deriving

rights from his or her own wrong. Suoh new forms of

divorce would, it is submitted, strike at the very institution

of marriage itself both as resting on Christian teaching and
as understood in the common law of the land, which, at

all events in its basic principles, still depends on Christian

teaching. Thus, Walton on Husband and Wife defines

marriage as “the voluntary union for life of one man
and one woman, to the exclusion of all others, entered

into in some form recognised by the lex loci as sufficient ”.

While sympathising deeply with hard cases the Church sub-

mits that any remedies for particular cases which tended

to strike at the institution of marriage itself would be
productive of infinitely greater harm than good

;
and,

indeed, the ultimate consequences for society Could not

fully be predicted.

Moreover, the Ohuroh submits that, in view of the very

recent extension of the grounds of divorce in 1937 and

1938, it would be specially inopportune to make further

extension at the present time, and that now is the time

rather to cure defects in the existing grounds of divorce

than to add further grounds. Further, existing social con-

ditions are, to a considerable extent, affected by unsettle-

ment due to two major wars and, were the law to be

radically altered at the present time, undue weight might
be given to factors merely of .a temporary nature.

2.

Existing grounds of divorce

The Ohuroh submits that, if the existing grounds of

divorce are to remain, the following changes should be

made :
—

(a) Divorce for cruelty. At prese.nt, under Scots law,

divorce for cruelty is only granted if the court at the

date of the proof is satisfied that the pursuer cannot with

safety resume cohabitation

—

Dunlop v. Dunlop, 1950,

S.C. 227. The same rule applies where the particular

form of cruelty is habitual drunkenness, under the

Licensing (Scotland) Act, 1903

—

Cox v. Cox, 1952, S.C.

352. It is submitted that the rule, whether applied to

cruelty or to habitual drunkenness, bears harshly on the

pursuer who may be deprived of a remedy merely because

he or she has been exceptionally patient, and waited

a long time before suing, or because the defender shows

apparent (though in .the result only temporary) improve-

ment. Moreover, the rale bears most harshly on die

victim of mental cruelty, and is unrealistic in cases of

habitual drunkenness. It is submitted that if the pursuer

has established such cruelty as would, at the date of its

occurrence or at the subsequent separation of the

spouses, have justified divorce, it should not be necessary

for the court, at the date of the proof, also to ’be satisfied

that the person cannot with safety resume cohabitation.

(b) Divorce for insanity. It may be difficult to find

any justification, in accordance with Christian teaching,

for divorce on this ground. In this type of divorce,

differing from all the others at present existing, there

has been no conceivable matrimonial offence, and no

vow broken. All that has happened is that one spouse

has suffered the greatest of all misfortunes—.the loss

of reason. The loss of one spouse’s reason, in some
cases, may well result from the cruelty of the other

;
yet

the latter will have the right to divorce the one he or

she has ill-ttreated. The loss of reason, in other cases,

may well be precipitated by fear that increased mental

instability will draw with it also the penalty of divorce.

It is doubtful, moreover, if insanity for the five years’

period at present in force is sufficient, according to the

latest medical opinion, to preclude all hope of recovery.

It is right, however, to state that in 1937-38 the

General Assembly of the Church of Scotland gave

general approval to the grounds of divorce in the

Divorce (Scotland) Bill, including this ground.

If this form of divorce is to remain, then it is sub-

mitted that it should be available whether the insane

defender has been certified or not, provided always that

his or her insanity throughout the statutory period is

established to the satisfaction of the court.

(c) Divorce for desertion. The Ohurch submits that

malicious denial of sexual intercourse persisted in for

18562

three years should constitute desertion within the mean-
ing of the Divorce (Scotland) Act, 1938, and that .the

rule in Goold v. Goold, 1927, S.C. 177, should, in effect,

be restored and Lennie v. Lennie, 1950, S.C. (H.L.) 1,

over-ruled.

3. Existing grounds of separation

The Church submits that cruelty to justify separation

should be determined on the same proposed new basis

as cruelty to justify divorce.

4. New grounds of nullity

The Church submits that the new grounds of nullity of

marriage introduced for English law by Section 7 of the

Matrimonial Causes Act, 1937, should, subject to the con-

ditions laid down therein, be applied to Scotland—namely,

that a marriage shall be voidable on the grounds:

—

(a) that the marriage has not been consummated owing
to the wilful refusal of the defender to consummate the

•marriage
; or

(b) that either party to the marriage was at the time

of the marriage of unsound mind or a mental defective,

or subject to recurrent fits of insanity or epilepsy ; or

(c) that the defender was at the time of the marriage
suffering from venereal disease in a communicable
form ; or

(d) that the defender was at the time of the marriage
pregnant by some person other than the pursuer.

5. Existing property rights

Under the existing law of Scotland, for the purpose of

determining property rights in the case of divorce on all

grounds other than insanity, the “guilty” spouse is, in

general, treated as dead vis-d-vis the “ innocent ” spouse.

On the one hand, the guilty spouse forfeits all rights to

which he or she would have been entitled by virtue of the

marriage. On the other hand, the “innocent" spouse

is entitled to rights to which he or she would have suc-

ceeded on the death of the “guilty” spouse. There is

one exception, however : that a husband who divorces his

wife is not entitled to jus relied—Eddington v. Robertson

(1895) 22 R. 430. Further, on the dissolution of the

marriage, any obligation of aliment comes to an end.

These rules, it is submitted, are now out of date. They
involve too rigid a differentiation 'between “ guilt ” and
“ innocence ”. They make no allowance for the fact that

the great majority of the community are without capital,

either heritable or moveable, and are dependent on income
only from salary or wages. The slight discrimination still

subsisting between husband and wife dates from a time
when, in law, the husband was treated as the “ dignior

persona". It is submitted that, now, the law should be

so altered as to confer on the count power to award aliment

on the dissolution of a marriage, and also to regulate

property rights and vary settlements.

6. Obsolete legislation

The Church submits that the Scots Acts, 1592, C. 11

(imposing certain disabilities on a divorced wife who con-

tracted marriage with her paramour), and 1600, C. 20

(declaring null any marriage contracted by a divorced

spouse with a paramour named in the decree of divorce),

no longer serve any useful purpose and should now be
repealed.

7. Jurisdiction of the courts

The Church submits that the jurisdiction of the Scottish

courts in matrimonial oauses should remain as at present.

In particular, it considers that divorce should be reserved

for the Court of Session, on .the grounds that this ensures

the greatest uniformity in the administration of the law,

and that the volume of work has not proved too great

for that court, by itself, to overtake.

SECTION IV. THE FORBIDDEN DEGREES IN
MARRIAGE

The official position of the Church of Scotland with

regard to die above rests upon Chapter 24, paragraph 4,

of the Westminster Confession of Faith, which reads as

follows:

—

“Marriage ought not to be within the degrees of

consanguinity or affinity forbidden in the word
;
nor

can such incestuous marriages ever be made lawful by
any law of man, or consent of .parties, so as these

persons may live together as man and wife. The man
A 3
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rnav not marry any of his wife’s kindred nearer in

blood than he Lay of his own, nor^ woman oHier

husband’s kindred nearer in blood than of her own.

The scriptural passage referred to is

6-18, and for many years this was the basis of the for

bidden degrees in civil law also, as is shown by an A

of the Scots Parliament, 1567, Chapter 15.

In more recent years, however. Parliament has passed

Acts which make the following unions legal

,( 1 ) In 1907 marriage between a man and his deceased

wife’s sister was permitted.

The Church of Scotland dealt with this matter in

1910 but only to the extent of passing a Declaratory

Act which set forth “that marriage between a man

and’ the sister of his deceased wife sha 1

_

not
.

5*

bv any ecclesiastical censure or disability either upon

Z Z£»r proclaiming the banns tor the marriage

or celebrating it, or upon the parties contracting it .

The Ohurch thus left ministers entirety free
ty

cele-

brate or to refuse to celebrate such marriages, and also

relieved persons who entered on them from any dis-

ability to censure or loss of Church privileges.

The United Free Church of Scotland had, in 1909,

passed an Act to the same effect.

{2) In 1921 Parliament decided to regard as legal the

analogous case of the marriage of a woman with her

deceased husband’s brother.

Neither Church made any pronouncement at this

stage, hut it may be assumed that the liberty given by

their respective Declaratory Acts mentioned above

would be held to cover this relationship.

(3) In 1931 Parliament made an addition to the Acts

of 1907 and 1921 with effect that:—

“No marriage heretofore or hereafter contracted

between a man and his deceased wife’s sister, or

between a man and his deceased brother’s widow, or

between a man and any of the following persons—

that is to say:

—

1 . his deceased wife's brother's daughter,

2. his deceased wife’s sister’s daughter,

3. his father’s deceased brother’s widow,

4. his mother’s deceased brother’s widow,

5. his deceased wife’s father’s sister,

6. his deceased wife’s mother’s sister,

7. his brother’s deceased son’s widow,

8. his sister’s deceased son’s widow,

within the realm or without shall 'be deemed to have

been or shall be void or voidable, as a civil contract,

by reason only of such affinity.”

This enactment, therefore, is retrospective in its force.

It should be noted, in view of the question asked by

the Royal Commission, that the 1907 and 1921 Acts

state that divorce is not equivalent to the death of a

spouse. Therefore a man may not marry the sister of

his divorced wife while the latter is still living, nor may
a woman marry the brother of her divorced husband so

long as the latter survives. The Royal Commission may
wish to hear what the Church has to say on this particular

point.

It might well be emphasised that the Church should

resist any suggestion that marriage with a divorced spouse’s

sister or brother should be permitted. For example, a

man might wish to marry his deceased wife’s sister for

worthy reasons. On the other hand, a desire to marry

his wife’s sister, were it legal to do so, after being divorced

from his wife, might lead him to procure a divorce for

this purpose. Relaxation of the law in this respect, there-

fore, might constitute a further threat to the preservation

of marriage and the unity of the family circle.

A table of kinship of affinity is appended. It should

be understood that this table relates merely to what has

been declared by civil law, and that the Church has only

declared that no censure or disability shall be incurred

by persons contracting marriages specified by an * in the

table, these being the relationships no longer reckoned

by the civil law as “ forbidden degrees ”. The year stated

in brackets is that of the Act of Parliament which made
such marriage lawful.

A man may not marry his :
—

1. Grandmother.
2. Grandfather’s widow.

3. Deceased wife’s grandmother.

4. Father’s sister.

5. Mother’s sister.

* 6 Father's brother s widow (1931 ).

* 1. Mother’s brother’s widow (1931).

* 8 Deceased wife’s father s sister ( 1931).

* 9. Deceased wife’s mother’s sister (1931).

10. Mother.

11. Father’s widow.

12. Deceased wife’s mother.

13. Daughter.

14. Deceased wifes daughter.

15. Son’s widow.

*17. Deceased wife’s sister (1907).

*18. Brother’s widow (1931).

19. Son’s daughter.

20. Daughter’s daughter.

21. Son’s son’s widow.

22. Daughter’s son’s widow.

23. Deceased wife’s son’s daughter.

24. Deceased wife’s daugter’s daughter.

25. Brother’s daughter.

26. Sister’s daughter.

*27. Brother’s son s widow (1931).

*28. Sister’s son’s widow (1931).

*29. Deceased wife’s brother s daughlcr (1931).

*30. Deceased wife’s sister’s daughter (1931).

PART II

Extract Deliverance of the General Assembly of the

Church of Scotland on the foregoing Report

At Edinburgh, Hie twenty-sixth day of May, One

thousand nine hundred and fifty-two years,-

Which day the General Assembly of the Church of

Scotland being met and duly constituted —inter alia,

The General Assembly called for the Report of Special

Ad Hoc Committee on Marriage and Divorce, which was

given in by the Very Rev. Dr. J. Hutchison Cockbum,

Convener.

It was moved and seconded

1. The General Assembly receive the Report and thank

the Committee, especially the Convener.

2. The General Assembly accept Scotion 1 of the Report

as a sufficient statement of ithe doctrinal position of the

Church of Scotland in regard to marriage and divorce.

3 The General Assembly, being anxious that all possible

steps be taken by Church and State, each in its own sphere,

for the safeguarding of marriage, approve of the practical

changes in the law proposed in Section 1J of the Report,

viz. :

—

(a) that legislation be passed

—

(i) to convert the secretarial and administrative

organisation of marriage guidance into a national

welfare service publicly financed ; and

(ii) to secure that those experts Who give medical,

psychological, legal, and other professional advice in

the course of such service are remunerated from public

funds, but that, in other respects, marriage guidance

should remain a voluntary service, and that this ser-

vice should not in any way be connected with the

Law Courts.

(b) that power be given to the Court of Session and

Sheriff Courts, in the exercise of their discretion, to refer

matrimonial cases to:—
(i) a Welfare Officer (of the type indicated in the

Denning Report), or

(ii) an experienced person drawn from a special

panel,

for the purposes of endeavouring to elVccl reconciliation

between the spouses and to safeguard the interests of

any children of the marriage under the age of sixteen,

and, if need be, of reporting back to the Court, such
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references and reports to be treated as confidential unless

the Court directs otherwise ;

(c) that legal aid be made available not only, as at

present, for litigation, but also for advice.

4. The General Assembly are opposed to any extension

of the grounds of divorce, and in particular to an extension

to (a) divorce by mutual consent, and (b) divorce after

voluntary or judicial separation for a term of years, being

persuaded that such new forms of divorce would harm

the institution of marriage itself.

5, The General Assembly are of opinion that, under

existing grounds of divorce :
—

(a) Divorce for Cruelty (including habitual drunken-

ness) should be granted by the Court if the pursuer has

established such cruelty on the part of the defender as

would, at the date of its occurrence or at the subsequent

separation of the spouses, have justified a divorce,

without the Court requiring to be satisfied that, at Che

date of proof, the pursuer cannot with safety resume

cohabitation.

(b) Divorce for Insanity, while approved by the

General Assemblies of 1937 and 1938, differs from all

other types of divorce in that no vow has been broken,

and should therefore be open to reconsideration in the

light of experience, especially in the case of significant

medical advance in the cure of the insane ;
but, if this

type of divorce remains, it should be available whether

the insane spouse has been certified or not, providing

always that his or her insanity throughout the statutory

period is established to the satisfaction of the Court.

(c) Divorce for Desertion should be granted for

malicious denial of sexual intercourse persisted in for

three years, as constituting desertion within the meaning

of the Divorce (Scotland) Act, 1938.

6. The General Assembly are of opinion that cruelty to

justify separation should be determined on the same pro-

posed basis (5 (a) of this Deliverance) as oruelty to justify

divorce.

7. The General Assembly resolve to submit to the Royal

Commission their view that the new grounds of nullity of

marriage introduced for English law by sec. 7 of ^e

Matrimonial Causes Act, 1937, should, subject to the con-

ditions laid down therein, be applied to Scotland.

8 The General Assembly, considering that the rules

governing '.property rights in cases of divorce on all grounds

other than insanity are out of date, resolve to sugge^ to

the Royal Commission that the law should be so altered

as to confer on the Court a discretionary power to award

aliment on .the dissolution of a marriage, and also to

regulate property rights and vary settlements.

9 The General Assembly submit that the Scots Acts,

1592, c. 11, and 1600, c. 20, should now be repealed as

no longer serving any useful purpose.

10. The General Assembly are agreed that the juris-

diction of the Scottish Courts in matrimonial causes should

remain as at present, and in particular that divorce should

be reserved for the Court of Session.

11. The General Assembly, having considered ,the Table

of Forbidden Degrees in Marriage, as amended by Act

of Parliament in 1907, 1921 and 1931, oppose any change

in the Forbidden Degrees in Marriage as at present

existing.

12. The General Assembly authorise the Ad Hoc Com-

mittee to send four of .their members to represent the

views of the General Assembly to the Royal Commission

on Marriage and Divorce, if invited to do so, and to offer

to the Commission the above and other appropriate find-

ings of the General Assembly.

13. The General Assembly instruct the Committee to

report diligence to next General Assembly.

It was moved, seconded, and agreed as an amendment

to Section 2

—

For “ sufficient ” read—general.

It was moved and seconded as an amendment

That Seotion 3 (a) (i) read—That legislation be passed to

enable sufficient grants from public funds to be made for

the secretarial and administrative organisation of marriage

guidance.

On a vote being taken “ For ” or “ Against ” this amend-

ment, it was carried “ For ”, and the General Assembly

resolved accordingly.

It was moved, seconded, and agreed

—

That as an addendum to Section 12 read—and also make

known to the Royal Commission that there is a body of

lay and ministerial opinion which believes that the Church

should not recognise divorce at all or at most recognise

it only on grounds of infidelity.

The Deliverance, as amended, was then agreed to.

Extracted from the Records of the General Assembly

of the Church of Scotland by

THOS. CALDWELL,
Cl. Eccl. Scot.

(Dated May, 1952.)

EXAMINATION OF WITNESSES

(THE VERY REV. J. HUTCHISON' COCKBURN D D

W. S. TINDAL, O.B.E., D.D., and MRS. G. S. VUHCAtv,

AC,An trhmnnan) • We have before us as representing

mhteewhich prepared the memorandum, Senior Minister

fn^Mrs^eoSe
7
bScan.^'l presume Dr. Hutchison

Cockburn, that I should address my questions to you?-

(Dr. Hutchison Cockburn): Yes, bir.

aqas Vmi sent with your memorandum a covering

tetter referrmg ^^ranent°the RoyalTommission

the question
Dr. Hutchison Cockburn, that

am sure you
,

appreciat
, aQything about the re-

this «J£g
8„w, , matter

SHte CtoS? “qSte true, but that Report was sen
for the enure , v .

. reaiise that we are not
t0 you in order tfiiit y >u :mg ^^ on findin.gs

a Scotland on the re-marriage of divorced

^ns
Ch
Thitr;h^e b«„ hachward-ioohmg upon

the whole doctrine of the Church.

SHERIFF J. R. PHILIP, Q.C., THE REV. PROFESSOR
representing the Church of Scotland; called and examined.)

4949. I appreciate that—It is only for that reason that

it was sent.

4950. It is made very clear in your letter and we need

not go into the other matter ; it is outwith our terms of

reference, and indeed it would never be referred to a

Commission of laymen and laywomen Yes.

4951. Would you like to add anything before I ask you

a few questions on the Report of the Special Ad Hoc

Committee?—Yes, Sir. If you would be kind enough to

look at the Deliverance of the General Assembly at the end

of the Report of the Special Ad Hoc Committee, you will

see that the General Assembly made three changes, the

first is in paragraph 2 of the Deliverance. In the first line

it savs “
. . as a sufficient statement of the doctrinal

position of the Church . . .
The General Assembly

substituted for “sufficient’ the word general . Then

there is the change in respect of paragraph 3 (a) (l) of the

Deliverance. The third change is in paragraph 12 of the

Deliverance. The following words are to be added

“and also make known to the Royal Commission that

there is a body of lay and ministerial opinion which be-

lieves that the Church should not recognise divorce at

all or at most recognise it only on grounds of infidelity .

A 4
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4952. Yes, we have noted those changes^-In regard

to the last change, it should be said that the first point

made was that the Convener make known to the Royal

Commission that there was “ a considerable body or

opinion ” of that view. I refused to accept that. I said

we had no means of finding out whether lt^was con-

siderable or not, but I would accept the words,
_

a body .

I think if you address a question on that subject to I ro-

fessor Tindal, he may be able to assist.

4953. I should be interested to know how far Professor

Tindal could illuminate that subject. It may be very

difficult to ascertain how considerable a body is, I appre-

ciate that, and if you would rather not say anything more

than is contained in the addendum we should be quite

content?—

C

Professor Tindal.) I think I need only say this,

my Lord, that the doctrine of the Church has been ad-

mitted now for a number of years. To begin with no

opinion was expressed contrary to what was being set

forth in our documents, but last year opposition did begin

to arise that had some substance in it. A group of people

were taking a more conservative view, shall I say, and it

was because of that, that I think our Convener accepted

the statement that there was a body of opinion. We
cannot say any more than that, but it was opposition that

we felt had to be recognised.

4954. I gather, however, that, subject to the existence of

this body of opinion, the Church of Scotland recognises

that divorce as an institution exists and is recognised by

the law, and is of the view that this group is going too

far in holding 'the opinions which you have just mentioned?

—Yes.

4955.

In the first part of your Report you summarise

the history of the constitution of the Special Ad Hoc
Committee, and I have no questions on that. It is very

Ihelpful to know all these facts. Similarly I have no
questions on Section I—which deals with the doctrinal

position of the Church of Scotland. Coming to Section II,

which deals with conciliation procedure and advice, I think

I ought to say that the scope of our terms of reference

has been generally rather misunderstood, and I cannot
accept the view stated in the beginning of Section II.

We recognise that in so far as conciliation procedure is

concerned, that is clearly within our terms of reference.

At least that is my personal view, and I think it is the

view of the Commission. Conciliation procedure comes
in where you are considering the administration of the
law regarding divorce and other matrimonial matters. But
we do feel that any matters such as pre-marital training

are without our terms of reference. I think I might just

go through the terms of reference to make that clear be-

cause there has been considerable misunderstanding about
it. The terms of reference are:—

“To inquire into the law of England and the law
of Scotland concerning divorce and other matrimonial
causes and into the powers of courts of inferior juris-

diction in matters affecting relations between husband
and wife, .

.

—and here are the words that we must note carefully

—

"... and to consider whether any changes should be
made in the law or its administration, .

.

That refers plainly to the law of England and the law
of Scotland concerning divorce and other matrimonial

causes

—

“
. . . including the law relating to the property rights

of husband and wife, both during marriage and after its

termination (except by death), . .
.”

Then follow the words
“

. . . having in mind the need to promote and main-
tain healthy and happy married life and to safeguard

the interests and well-being of children ; . .
.”

To our mind these words do not add a fresh term of
reference. They merely enjoin us to have in mind, in

considering the matters which are referred to us, those
two very important matters. Then it goes on:

—

“
. . . and to consider whether any alteration should

be made in the law prohibiting marriage with certain

relations by kindred or affinity.”

We cannot find in these terms of reference any general
injunction upon us to lay down rules and guidance gener-

ally as to the promotion of healthy and happy married

life before marriage and before there is any question

of divorce at all. Moreover, we feel that if that very

wide and important matter were to be considered, it is

probable that the Commission set up to consider it might

be somewhat differently constituted from this Commission.

It may be, I cannot say, that as we have had a con-

siderable body of evidence on pre-marital training for

marriage we may feel able to refer .to it in our Report,

but it is not for us to make any specific recommendations

in regard to it.

In paragraph 5 (a) of Section II, you suggest certain

practical changes in the law. We have read with great

interest what has preceded that, and we are most interested

to know what steps are taken in the direction of pre-

paring young people for marriage, but I have no ques-

tions on it. Turning to paragraph 5 (a), I come to the

passage where a change was made by the General

Assembly. The original second sentence read :
—

“ Therefore, in order that marriage guidance may be

strengthened and become an efficient nation-wide ser-

vice, legislation should be passed (i) to convert the

secretarial and administrative organisation of marriage

guidance into a national welfare service publicly

financed ; . .
.”

Contrasting that with the form to which it was finally

amended one appreciates that the difference is this, that

in its original form the Report suggested that marriage

guidance should be a national welfare service run, I

presume, by the State, whereas in the amendment it is

suggested that grants from public funds should be made
for the purpose of marriage guidance. I would be

interested to know what were the reasons which led to

the amendment? What, in the view of the Church of

Scotland, are the arguments for and against a national

welfare service?

—

[Dr. Hutchison Cockburn): The change

was made by the General Assembly and we had to accept

what the General Assembly said. The argument was that

to put such a service into the hands of the State made
it rather rigid and detached, that if a voluntary body
were dealing with this matter they would take a wider

and perhaps more humane view and be able to apply

a higher series of laws than perhaps a State institution

would feel inclined to do. There was no great debate

in the General Assembly in the matter. The two cases

were put just as you have put them, and there was no

use in arguing for a case that we could not stand by

with any great conviction. But perhaps the Procurator

has something to add? {Sheriff Philip) : The only point that

I should like to add is this, that T think in Committee we
considered that at all events the secretarial and adminis-

trative organisation of this service should be publicly

financed, rather on the lines of the Army and R.A.F.

welfare services. The reason for that view was that it

was felt that if a voluntary organisation is embarrassed

unduly with the merely secretarial and administrative side

it is rather likely to be unable to discharge work for

which it primarily exists. I think that both Professor

Tindal and myself, who are directly connected with the

marriage guidance movement in Scotland, felt that that

movement was seriously embarrassed just by the search

for funds from undertaking the work for which it was

primarily founded.

4956. We had very striking evidence yesterday from the

Scottish Marriage Guidance Council as to the amount
that is given for marriage guidance as compared with

the amount which is expended by the State in making
divorce easier for those who cannot afford it—My Lord,

might I add a point on that? I think that the figure of

£750 was mentioned as a grant for each year?

4957. No, as a ceiling—A ceiling?

4958. A maximum—The actual grant for last year was,

I think I am correct in saying, £475, and so far for this

year, £100.

4959. For the whole of Scotland?—Yes.

4960. Coming to paragraph 5 (6), the suggestion is made
that:

—

“Power should be given to the Court of Session and
Sheriff Courts, in the exercise of their discretion, to

refer matrimonial cases to (i) a welfare officer (of the

type indicated in the Denning Report), or (ii) an ex-

perienced person drawn from a special panel, for the

purposes of endeavouring to effect conciliation between
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the spouses and to safeguard the interests of any children

of the marriage under the age of sixteen, and, if need
toe, of reporting back to the court.”

Had you any view as to which of those two suggestions

was the more suitable for Scotland? I will tell you why
I ask the question. The Lord President took the view
that, as far as reporting about custody of children was
concerned, the existing system in the Court of Session

was working well, but we did not go into the question

with him of reconciliation, so I would be glad to know
whioh of these two suggestions you think is the better,

or the more suited to Scotland?

—

(Dr. Hutchison Cock-

burn) : For my own part, I think that the second is the

better, but the Committee was quite divided in fee matter.

Perhaps the Procurator has another view? (Sheriff

Philip.): May I deal with the Court of Session and the

Sheriff Court separately? First, as regards the Court of
Session, unquestionably the system of report which is used

in custody petitions is, I would judge, very satisfactory,

but there are at least four different types of case where
custody has to be considered. There is not merely the

custody petition in the Inner House, there are also the

defended and the undefended divorce cases in the Outer
House, and there is, in addition, the case which the Lord
President referred to, of appeals coming to the Court of
Session from the Sheriff Court, where the evidence with

regard to custody may be stale. I would suggest that it

may be that the present report procedure is adequate and
works very well in relation to Inner House custody
petitions, but in the case of fee other three, and particularly

appeals from the Sheriff Court and undefended divorce

cases, I question it and I would suggest to the Commission
that it is inadequate. One knows only too well that in

undefended divorces fee spouse is very often more con-

cerned to get the divorce than to take full charge of the

future of the children, and quite often divorces are granted

undefended, and no arrangement is made by fee court

with regard to the custody of fee children. Therefore, it

seems to me that even in the case of the Court of Session

there is room for a welfare officer. So far as the Sheriff

Court is concerned, there is, of course, no means of report

such as obtains in the Court of Session, and there is

perhaps less adequate consideration of questions of

custody, and I would say feat a fortiori in the Sheriff

Court there is need for fee welfare officer.

4961. (Lord Keith): Mr. Philip, I would just like to

make clear what the Lord President’s main objection to

a welfare officer in the Court of Session was, as I under-

stood his evidence. It was that there would not be enough

work in fee Court of Session to justify the employment

of a welfare officer. The number of custody questions

arising in fee Outer House in divorce cases was not

sufficient really to employ a welfare officer. I do not

know whether you would like to express any views about

that?—I think feat fee number of questions de facto

arising in court may not be sufficient, but after all, fee

great bulk of cases are undefended cases. And in my
opinion, in undefended cases the parties are not vitally

concerned to regulate custody, they are much more con-

cerned to get the divorce.

4962. (Chairman): In paragraph 5 (b) of Section II,

in fee middle of the quotation from the Guernsey statute,

I presume that rather an important word has been missed

out. It says:

—

"... such court' or fee magistrate, as the case

may be, for the purpose of affording an opportunity of

reconciliation between fee parties, adjourn fee

case . .
.”

I think fee word “ shall ” or “ may ” must have
>

been

missed out before fee words, “adjourn the case”. It

seems to me rather important, because if it is “shall

adjourn fee case ”, it is imperative and fee court would

be bound to adjourn fee case, but if it is “ may ” it is a

discretion. Perhaps feat could be looked into. I dare say

we could get fee Guernsey Order in Council. You do not

happen to have it?—I have not got it here. [Note :—The

correct wording is

:

“
• • sucb court . . . may

adjourn the case . . . ”•]

4963. May we pass to Section ni, which deals with

grounds of divorce, of separation, and of nullity? We
have, of course, had a very large number of suggestions

for change, but as far as I am concerned I have only one

question on paragraph 1 of feat section. There you set

out your reasons for thinking feat there should be no new
grounds for divorce by mutual consent or for divorce after

voluntary or judicial separation for a term of years. It

has been suggested in fee course of fee evidence which
we have heard in England that divorce might be made
easier in the case of couples who have no children. It

has never been precisely formulated how much easier

it should be made or what the difference should be in

the conditions to be laid down, but I would like to know
what your views would be upon that. Are you prepared
to express any view upon that? It does not appear in

your memorandum as one of the possible suggestions.

—

(Dr. Hutchison Cockburn) : I can understand why nobody
is suggesting the degree of liberty that should be allowed,

because such a proposal interferes with the whole doctrine

of marriage. The Church would be against drawing any
distinction between people who have children and people

who have no children, in the question of divorce. Am I

not right? (Professor Tindal)

:

I agree. (Sheriff Philip)

:

Yes.

4964. I pass on to the end of paragraph 2 where you
do submit one suggestion for the extension of the present

grounds of divorce. It is under heading (c) which deals

with divorce for desertion:

—

“ The Church submits that malicious denial of sexual

intercourse persisted in for three years should con-

stitute desertion within the meaning of the Divorce
(Scotland) Act, 1938, and that the rule in Goold v.

Goold, 1927, S.C. 177, should, in effect, toe restored and
Lennie v. Lennie, 1950, S.C. (H.L.) 1, over-ruled.”

1 think that the Commission would be interested to hear

why that was put forward?—The reason is twofold. In

the first place, there would seem to be at least three

main reasons for marriage. I think that these are recog-

nised in the Book of Common Prayer and, in our own
Church of Scotland, in its subordinate standard, the

Westminster Confession. Malicious refusal of sexual

intercourse does interfere with one of these three main
bases. One is not concerned as to whether it is the

main basis, but it is one of the three. In the second

place, fee English Matrimonial Causes Act contains as a

ground of nullity, which we now seek to adopt, that the

marriage has not been consummated owing to the wilful

refusal of fee defender to consummate the marriage. It

does seem to us to be logical feat if wilful refusal ab

initio results in nullity, then supervening wilful refusal

should result in desertion. The view which, I think, has

so far been taken toy the House of Lords turns very

largely upon fee extreme difficulty of proof in such a case.

I think that the House of Lords in fee case of Lennie

went so far as to say that the difficulty almost amounted
to an impossibility. But if wilful refusal can be proved,

then in the one case we consider that it should result

in desertion, and in the other case, where it commences at

the very start of marriage, in nullity.

4965. I quite follow the reasoning, but may I put what

can be said against it? In fee case of nullity on the

ground of non-consummation the parties have never lived

together as man and wife. But in this case of malicious

denial of sexual intercourse persisted in for three years,

it may be that they have lived together as man and wife

for ten years, and had children. Thus while your pro-

posal may be right, fee situation is not entirely analogous

to that of non-consummation as a ground of nullity?—In

each case there is a removal of one of the prime bases of

marriage. Of course, in fee second case, in the desertion

case, it is removal in the course of a valid marriage,

but it does seem that, if feat refusal is wilful or malicious,

without sufficient cause, then it should constitute

desertion.

4966. I quite follow the argument, but I thought it as

well to mention what, I think, has been said against it.

Would you turn now to Section IV, which deals with fee

forbidden degrees in marriage? Towards the end of

the section you say:

—

“ It might well be emphasised that the Church should

resist any suggestion feat marriage with a divorced

spouse’s sister or brother should be permitted. For

example, a man might wish to marry his deceased wife s

sister for worthy reasons. On the other hand, a desire

to marry his wife’s sister, were it legal to do so, after

being divorced from his wife, might lead him to pro-

cure a divorce for this purpose. Relaxation of the law
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in this respect, therefore, might constitute ^ further

threat to the preservation of marriage and the u y

of the family circle.”
.f-SMSiU

“them if the''wile? sS**. and.11Jbtt wife

unfortunately commits adultery and the husband has m

divorce her, what more rm "ra> *5“
,

thaie s
“

e-

sister should take charge of the children? She is some

body that they know, and that toy. may have

for. What is more natural and right, tie asked man

that the husband should marry the lady whom_the chddren

Wnnw and who, presumably, is fond of them ana

look afte them? I would be glad to hear what you

have to say about that?—(Dr. Hutchison Cocktera-) Th'

whole question, my Lord turns on t}« rdal^lonshtp flat

exists between a man and his sister-in-law. Such a

lationship, within the family circle, is very much more

friendly than any relationship that exists outade

circle eenerallv, and therefore an element is introduced

which might be taken advantage of in order to proc® r

a divorce so that the man might many the otor party,

and that would seem to us to bring

into the whole situation. No ygument wh as whatw
tn haorien after the divorce to the children sltouia oe

afioweTto weigh with it. Perhaps the Sheriff has more

experience on this. (Sheriff Philip) Jhe argument that

I would put forward is exactly the one which Ur.

Hutchison Cockburn has already mentioned. I do n

think I can usefully add to that.

4967 (Mr Lawrence)-. Dr. Hutchison Cockburn, there is

one ^small matter on Wch I would Uke> any
;

—

e

you may be able to give me, or Perhaps 1““ g™r
“Jj

and that is on the matter of paragraph 2 (c) in-
Section II

of vour Report—divorce for desertion based upon denial

ft taS«5u?se during marriage Would you be good

enough to tell me exactly what yon mean by the woro

“ malicious ”? It has certain connotations in the minds of

lawvers and I wanted to be clear whether you meant

anything more than deliberate or wilful?--(Sheriff Philip)

:

Deliberate and without probable cause.

4968. You do not intend it to mean that ^ denial

must be inspired by some oblique or improper motive?

I think if that arose for consideration that might lead t

cruelty rather than desertion.

The word “ and ” troubles me. Do you appreciate that

the reconciliation officer, if there is to be one, .plays a

very different part from an officer who is investigating and

reporting on the question of the custody of the children?

Would you suggest two separate officers, or would your

view be that the same officer should deal with both types

of case?—My answer to that question would be that the

officer who is required for reconciliation must be very much

more experienced, and the question whether the two duties

could be combined by the one officer would depend upon

whether the officer was sufficiently experienced. If one

takes for example, the Sheriff Court at the present day,

the only officer of that kind who exists is the probation

officer and I am quite clear from personal experience that

some probation officers in Scotland who are only part-time

probation officers would not have anything like the

necessary experience for reconciliation work.

4976. That leads me to this ; would you make

differentiation between the two officers, or the same officer

when he is doing the two different jobs, in respect of

privilege?—I would say that the functions m each case

are essentially different and each requires a different train-

ing, but you might in a very experienced man or woman

find sufficient qualifications for both.

4977. I do not think you quite appreciated my question.

When an officer is dealing with reconciliation, would it

be your view that he should have absolute freedom from

disclosure to the court of what goes on between him and

the parties? On the other hand, it might be essential

that the report to the court of the officer who deals with

the children should include the attitude of the parent to

his or her negotiation? What are your views?—That in-

creases the need for the two duties to be kept separate.

4978 I would like to have your views on it from con-

tact with it in your work?—My own personal view would

be that the ideal system would be to have the tiwo offices

entirely separate. The officer who is concerned with the

welfare of the children is engaged essentially in fact-

finding. The officer who is concerned with reconciliation

is engaged in a species of missionary function.

4969 I may take it that the word “malicious is the

equivalent really of the word “ wilful ” that ap.pears in he

English statute in the Section that provides the ground

for nullity?—I think that probably is so, but I am not in

any better position to answer that question perhaps than

you, Sir, are. I do not know English law.

4970 As it was your suggestion I ventured to ask what

was the meaning of the word, which appeared to have been

somewhat deliberately chosen?-Malicious is a word

which is regularly used in this connection in Scots law, and

I think that in relation to divorce for desertion it means

no more than just “ wilful and without probable cause .

4971. {Lord Keith): It is a word derived from the old

Scots law on desertion—I think so, yes.

4972. (Mr. Mace): Following that same topic, has your

Committee considered the question of limiting the age of

the parties?—I do not think that has been considered tiy

the Committee. It certainly did occur to myself, but it

seems to me that it would be to introduce a very difficult

distinction. I presume that what you have in view. Sir, is

the distinction between, say, a wife who was of child-

bearing age and a wife who was past that age?

4973. Yes—I think the answer to that would be suffi-

ciently met by the use of the word malicious. There might

very well be sufficient probable cause for refusing inter-

course in the latter case.

4974. And you appreciate that that is a problem for

consideration on your clause generally?—Definitely.

4979. What are the views of the Church, from the

practical point of view, as to when reconciliation should

be tried? The easy answer is, “ as soon as possible Bui

have you views as to whether it is still worth while attempt-

ing it after divorce proceedings have started?—Unquestion-

ably, the earlier attempts at reconciliation can be begun

the better, and I would agree that in many cases after

.proceedings have been started reconciliation may not be

possible. But there is one fact which l thjink is very

significant, and perhaps the Commission would like to have

it. In the operation of the Army and Air Force Legal

Advice Scheme it was apparently found that twenty-five per

cent, of all applications for divorce by members of the

Forces were capable of being dealt with by reconciliation

at that stage. I take that fact from the Denning Report

(paragraph 18), and it therefore seems to me that it may
not be impossible even at the stage of divorce proceedings

for conciliation to have fruitful results. It also seems to

me that 'the proposal which the Church makes with regard

to financial aid for legal advice has an important bearing

on this question, because if advice can be given before

proceedings are decided upon, it may very well be that

reconciliation will be the result, and the proceedings will

not go forward, whereas if the aided persons can only

receive aid when going into court that encourages them

to rush straight into court. (Professor Tindal): 'May I say

something about that? I think that there are various

stages at which reconciliation is possible. I think that

parish ministers do quite a lot on their own ground. I

think that solicitors very often try to see if there is not a

possibility of reconciliation. But if these fail and the

matter goes a further stage, I would like to see the door

to reconciliation still left open, and suitable reconciliation

machinery available at all stages

;onsiaer.a.uuu uu juui • ? •

4975. Section H, paragraph 5 (b), of your Report

•reads :
—

*• ... an experienced person drawn from a special

panel, for the purposes of endeavouring to effect con-

ciliation between the spouses and to safeguard the

interests of any children of the marriage . .

4980. (Mr. Maddocks)

:

May T refer again to that same

paragraph, and also to the answers which, you gave to the

questions put by Lord Keith? Is it your suggestion that

the court should enquire into the welfare and the custody

of the children in every case that comes before it, whether

defended or undefended, and whether custody is asked

for or not?—(Sheriff Philip): I would think that the ideal

would certainly be that it should. So far as my experience
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as counsel goes, it seems to me that quite often custody

questions arise ait a later stage in a more difficult form,

because in undefended cases no enquiry has been made

at the time of divorce.

4981. That would necessitate setting up a whole new

machinery as compared with what is, certainly in England,

in existence today. If the court gets a case before it

where custody is not asked for, it assumes that the parties

have made their own arrangements. If custody is asked

for by one, and not contested by the other, it assumes

that that party does not wish to have the children.—Might

I suggest that the procedure which exists in that respeot

rather belongs to the days before the standard of the best

interests of tlhe child was the ruling standard? It rather

belongs to the days when the law had simply to determine

which parent had the right of possession. It seems to

me that the moment you get into the region of determining

the best interests of the child, then there is a .public interest

involved, not simply the interests of the two parties, and

certainly, so far as my experience goes, there are quite a

number of cases where parents in that particular situation

do not always have the best interests of the children in

4982. Would you look at the question from the point

of view of the judge or magistrate? The wife says that

she wants the custody and the husband says he does not

want the custody. Supposing you were to refer the case

to an independent person who reported that the wife was

quite an unsuitable person to have custody. What then

would you do?,—Without examining the position of the

husband?

4983. Yes. If one followed your suggestion, I gather

that the judge or magistrate would refer the case to an

officer to report as to whether or not the wife was a

proper person to have the oustody of the child. That

officer reports that the wife is not a proper person to have

the custody of .the child and the husband says, “ I do not

want to have the custody of the child ”. What are you,

as judge or magistrate, going to do then?—I quite appre-

ciate that that is a case where the best interests of the child

are not going to be looked after by either parent. In

effeot, both parents are refusing to look after the child. •

4984. Are you then going to say that the custody of the

child should be taken away from the mother, who wants

it, merely because the officer does not think she is a proper

person to have it, and put the custody of that child in

the bands of the local authority?—I think that that would

be a very extreme step to take. I certainly hope that it

would not require to be taken often.

4985. To whom, in my illustration, are you going to

give the custody of the child?—In that particular situation

I think that the court would simply be led to the con-

clusion that the best custodier in the circumstances, b.ut

still a very unsatisfactory one, would be the mother.

4986. {Dr. Roberton): One further question regarding

the proposed welfare officer. Some of you are connected

with marriage guidance work ; have you formed any view

regarding the suitability of children’s officers for this work,

if given special training. I think that you indicated. Sheriff

Philip, that part-time probation officers would not be suit-

able, and possibly, not even the trained full-time probation

officers, but what about the children’s officers?—That has

not been considered. The only point which has been

considered on that matter is whether there are any classes

of persons who are specially suitable for this kind of work,

and we did think, rightly or wrongly, that one class suitable

for it would be the Class A deaconess of the Churoh of

Scotland, who is a highly trained person. {Professor

Tindal) : We want to stress that there should be a panel

of such people, because I am convinced that nobody

should have too much of this kind of work to do, and

each case may take a very long time. If .this work is to

be voluntary, I am quite clear that there has to be a fairly

varied panel of the right kind of people, and that they

should not be asked to do more than one or two cases

in quite a space of time.

4987. Do the witnesses feel that children’s officers might

.perhaps co-operate, as they often know, at a very early

stage, of the risk of a break-up of a home?—

(

Sheriff

Philip)

:

Yes, certainly.

4988. {Mr. Young)

:

I am not clear as to whether you

want recourse to reconciliation procedure to be compul-

sory or voluntary?—I think that it would have to be done

by persuasion, at least persuasion by the court. Generally

when the stage of divorce .proceedings is reached, it seems

ito me that unless some degree of persuasion is put on the

parties by the court they might not even consider recon-

ciliation, because by that stage they have taken a definite

decision.

4989. 1 want to face the problem. Are you going to

make recourse to reconciliation procedure compulsory, or

are you going to leave it on a voluntary basis?—I would

suggest that it should be left to the discretion of the court

in each case. There may 'be some oases where it should

toe compulsory, others where it should be discretionary.

4990. Assume you leave it as a discretionary power,

and that the judge exercises his discretion and remits to

an officer, whoever he may be, as reconciliation officer.

Do you want to follow the Guernsey procedure, which

so far as I can see, means that if the parties will not go

before the reconciliation officer they are refused a divorce

altogether?—(Dr. Hutchison Cockburn): No, Sir, not if

the judge or magistrate “ otherwise directs ”. He has that

power, if the party refuses to go before the mediator.

That is in paragraph 3 of Article 9 of the Guernsey statute.

4991. That is just what I am saying. If the judge has

decided that it is a case where there ought to be an

attempt at reconciliation and the petitioner refuses to go

before a mediator, then it is quite clear that he or she is

“disentitled to proceed with the petition”.—Unless the

court or magistrate, having considered the circumstances

of such refusal, otherwise directs. Thus it is left to the

judge or the magistrate to take the wisest course in all

the circumstances.

4992. Does not the practical effect of that mean that

it is a compulsory reconciliation procedure?—

{

Sheriff

Philip) : Does it not rather mean that if the refusal were

malicious it might become compulsory, but if the refusal

were on good grounds, a probable cause, it would not

be compulsory?

4993. I take it that you would like to adopt the same

principle as is in this Guernsey statute?—Might I say this

with regard to the Guernsey statute? We gave it as an
,

example. We have endeavoured to find out from Guern-

sey how it is working. I was in communication with the

Bailiff himself but I cannot give evidence as to how this

is working. All that we have submitted is that here is a

specimen of such machinery.

4994. We have had a lot of evidence, Sheriff Philip,

that the compulsory reconciliation procedure in France is

useless. It is merely carried out automatically, and that

is what I am afraid of here. Would the danger not be

that people would go to the court and say, “ We do not

want to be reconciled ”?—I do not want to express a

view about matters on which I have only limited know-

ledge, but so far as my knowledge of French reconcilia-

tion procedure goes, it is a formality, to say the least of

it.

4995. Is there not always a danger of this developing

if recourse to reconciliation machinery is compulsory?

—

There is always that danger, but that is one of the things

that has to be avoided.

4996. I would like to ask about the procedure in Scot-

land on remit. Am I right in saying that there are two

cases where there is a remit, not only the Inner House
custody petition but also, of course, the adoption petition?

—Yes.

4997. In these cases there is a remit to an outside party

to enquire and report to the court, and that procedure also

obtains in the Sheriff Court, does it not, so far as adop-

tion is concerned?—Yes.

4998. The main distinction, as I see it, between the

proposals for the setting up of a system whereby an

officer is paid by the State and reports, and the present

system of remitting in certain cases to independent people,

(is that under the latter system the reporter is paid by

the parties.—I think that the main distinction is that the

court reporter is merely finding facts. He is really con-

ducting a kind of private proof. He is not concerned

with reconciliation at all.
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4999. I want to bring out this very 'big distinction, as

I see it, that under the present system of remit it is the

individual parties who pay for the reporter’s fee, whereas
under your proposal it would he the court.—I am very

glad that that point has been raised. It is a point I

meant to mention. It does seem to me that the report
procedure is really available only in cases where the ex-

pense of what is virtually a proof can be met, and the

reporter’s fee is always a considerable item in itself,

whereas if it could be done through a welfare officer,

at any rate in suitable cases, so much the better.

5000. (Dr. Baird)-. Dr. Hutchison Cockburn, we have
had a good deal of evidence suggesting that the present

law is very much out of touch with modern trends. In
Section III, which deals with new grounds for divorce,

you make your case against extension of grounds of
divorce. We have had a good deal of evidence to the

effect that in fact when a marriage has completely broken
down, people will go to any length to obtain a divorce,

and that the present situation leads them to commit per-

jury, leads them to arrange divorces through solicitors, and
so on, and altogether is very unsatisfactory. Do you
consider, from your experience, that there is much of
that?—{Dr. Hutchison Cockburn) : Our experience is that
there is no great demand for new grounds of divorce,
and that it is impossible to try to legislate to keep people
in the way of telling the truth when they are in difficulties.

There are certain cases where divorce is allowable in the
view of the Church of Scotland, although if the body
of opinion which I have already mentioned and which
claims to have found the truth, carries its view in the
General Assembly, then the Church's official view may
be changed. We think that it would be inopportune to
make any further extension of grounds at this time, when
the Divorce Act of 1938 has not yet had a proper trial.

Part of that trial tooik place during a time of war when
things were unsettled, and we had not yet come to a
settled period. We simply take the point that we have
not found any general public demand for extension of
grounds for divorce.

5001. You do not think that there are many cases of
arranged divorces where people do, in fact, commit
perjury?—I think that you will always get arranged
divorces, and I know there are a great many of those.

5002. You do think there are?—I know there are, but
you are not going to sort them out by trying to stop up
every gap that can be found.

5003. You think that the present system is the lesser
of two evils?

—

(Sheriff Philip): My view on that is one
may flee those evils that we have to others that we know
not of.

5004. (Mr. Beloe) \ May I turn to the question of the
enquiries about children in divorce cases, because it has
exercised a number of witnesses? May I put this possi-
ble solution to you to see what you think of it? When
a child is brought before a juvenile court—I believe that
the position is the same in Scotland as in England—there
has to be a report on the child submitted ;to the bench
by the children's officer, who has to get information from
the school as well as certain other information. Do you
think that a report of that kind, automatically supplied
in respect of every child whose parents were suing for
separation or divorce, would enable the court to determine
whether it wanted any more information, or whether it

wanted to refer the matter to somebody for further
enquiry?—I think that that would be of value. It would
certainly slow up proceedings. I can only speak from
experience in relation to the reports made by a probation
officer under similar circumstances. That usually involves

a little delay in dealing with the case, until the probation
officer has found the facts, because he has not always
got them at the time when the evidence is led. But so
far as my experience goes, it is extraordinarily helpful
in dealing with the case and I do not see why that
analogy should not be used in relation, say, to uncontested
cases of custody. There is this complication, however,
that, of course, the probation officer and the children’s
officer are dealing with cases in the particular locality,

whereas a welfare officer of the Supreme Court might
have to go to the ends of the jurisdiction to investigate
the case of the children, and that would make a practical
difficulty in carrying out that suggestion.

5005. There is another question I would like to ask,

and it relates to a recommendation on cruelty that has
been made by the Law Society of Scotland. I wonder if

I might read to you their recommendation in order to

find out what the attitude of the Church might be towards
it. The Law Society states :

—

“The standard demanded is that the cruelty must
be of such a nature as to imperil the life or the health,

physical or mental, of the complaining spouse. There
are found in practice many instances of conduct on
the part of a husband towards his wife and children
which (e.g., because of the robust physique and
mentality of the wife) does not satisfy the present

requirements, but which nevertheless renders married
life intolerable for the wife. (It should be noted also

that the conduct, however reprehensible, of a husband
and father towards his children does not constitute a
ground of divorce (or separation) unless the wife can
show that her health is thereby imperilled.) It is

suggested that there are good grounds for asserting that

one spouse should be entitled to divorce (or separation)

where the other has been guilty of a course of conduct
wilfully persisted in towards the pursuing spouse or

towards the children of the marriage of such a nature
as in the opinion of the courts shows on the part of

the defender an unwarrantable indifference to, or dis-

regard of, the normal obligations of marriage, and
renders the married life of the spouses intolerable to

the pursuing spouse.”

First, would you agree that there might well be a case for

separation, where the husband, shall we say, is cruel to

the children, but would you feel that there was the same
case for divorce?

—

(Dr. Hutchison Cockburn)

:

Personally

I would not, but this is a case in which the Church has
not declared its mind, and therefore my view may be
controverted by my colleagues who are with me. The
whole question seems to me to turn on the meaning of

the word “ intolerable ’’, but it would seem to me impossi-

ble to say that the present definition of cruelty must remain
for all time. We must face facts, and cruelty is of such
varied forms that I would not be against the spreading
of the definition of cruelty to cover intolerable conduct
which made married life impossible. But that is an

individual view. (Mrs. Duncan): In Committee there was
a general feeling that cruelty presented a stronger case

for divorce in many cases than adultery, and that the

present laws with regard to cruelty were not compatible
with the conditions of the present day. 1 think that many
in the Committee would agree with the recommendation
of the Law Society of Scotland, but we have not pul that

down on paper.

5006. (Chairman) : You are, of course, here as represent-

ing the views of the Church of Scotland, and it is perhaps
a little difficult to ask you for individual views on matters
on which the Church of Scotland has expressed no opinion,
but, of course, if you are willing to answer as individuals,

your views will be very interesting.

—

(Professor Tindal)'.

I would have thought that the view whioh was coming to

be held more and more was that almost any home was
better than no home, that children have an extraordinary
power of putting up with quarrelling and trouble at home,
and that to disrupt the home is something to be done only
in most extreme cases. On the other hand, I do 1 agree that

certain forms of cruelty could be called intolerable, and
that possibly divorce should be granted in such cases.

5007. (Mr. Beloe)

:

Including, and this is 'the point on
which I was anxious to get your view, crueLty to the
children, as distinct from cruelty, if you can distinguish
the two, to the spouse?

—

(Dr. Hutchison Cockburn)'. That
would hardly seem a question for divorce, it might be one
for separation.

5008. That was the. point I wanted to get your views
on.—I would incline to separation in such a case. But we
are speaking as individuals.

5009. (Lady Bragg): Dr. Hutchison Cockburn, would
you turn to paragraph 1 in Section III of your memo-
randum? Do you feel that the present rate of divorce
is due mainly to temporary social conditions, for example,
as the result of war separation, or of bad housing con-
ditions, and if these conditions improve would you expect
that marriages would be more stable, and that therefore
it would at present be a mistake to make any change in the
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existing law? Or do you feel that there is any more
fundamental cause for unhappy marriages, perhaps less

strong religious convictions, or the change in the economic
status of women, matters that perhaps would he rather

more difficult to change?—Certainly there are many more
fundamental reasons concerned in this. I was a parish

minister for many years, and I knew many very happy
marriages in very had economic and housing conditions.

These housing conditions, however bad, and economic
stresses do not of themselves 'break down marriage. They
are in some cases a contributing faotor where there are
other, more important dements missing, and these are very
often the lack of a religious outlook on life and the lack

of a sense of value of vocation. Sometimes 'the trouble

is due to bad temper that cannot be controlled, and things

like that.

5010. (Mr. Flecker

)

: Might I ask you. Sir, to cany hack
your mind to the answer you gave to my Lord Chairman
on the subject of marriage with a divorced wife’s sister?

What I should like to ask is this : does your objection to
that stem from the theoretical, if f may use that expres-

sion, view of what happens, or from definite experience

of cases where you consider a divorce would have been
sought if such a marriage had been possible. Is your view
based on theoretical considerations or is there some prac-
tical backing for your view?—It cannot be .practical be-
cause the situation cannot arise at the moment.

5011. I understand that fully, but we may have evidence
relevant to it. On the one hand, a very strong case is

made for this reform—particularly during the war, for
instance, when the wife went off and the husband on his
return found her sister already looking after ithe children,
and there was the obvious difficulty of his living in the
house with the sister, and so on. On the other hand, we
are asked to accept such evidence as you gave that this

might cause difficulties at home. You do see my problem?
—I see the problem, but you have got to take your
knowledge of human nature under existent conditions,
and draw your conclusion. Our conclusions are that such
a reform would introduce an element of confusion into
the whole marriage relationship.

5012. You really feel that that might occur?—Yes, that
is our view, and it was not questioned either in Committee
or in the General Assembly.

5013. There is one other question I should like to ask,
arising from paragraph 2 of Section I. There you state
that in 1937 the Ohurch of Scotland took the view :

—
“

. . . that the facts requiring to be established import
that the (union between the parties has already been
destroyed.”

May I take it that that is, broadly speaking, the view on
which the Church, of Scotland bases its general attitude
to divorce?—Not the general attitude on the question,
but the attitude of the Ohurch in -the matters raised by the
Act on which this resolution was based.

5014. Then it would not be fair to quote this as the
Ohurah’s general attitude? We have received recom-
mendations that incompatibility should be a ground of
divorce. But quite apart from the legal difficulty of
proving any such ground, it would be the view of the
Church of Scotland that the principle quoted in that para-
graph should only be employed so far as the law already
lays down certain definite grounds for divorce?—You are
referring to the 1938 Act?

5015. Yes.—And (this quotation has specific reference
to the provisions of that Act. Am I not right, Mr.
Procurator? {Sheriff Philip): I think that it would be
misleading .to read that out of its context.

5016. {Lord Keith): Dr. Hutchison Cockburn, might I
ask a question or two upon Section H, the section on
conciliation? There are certain figures in the second
paragraph of this section that I did not fully understand.
You say that limited statistics revealed a certain ratio

in the causes of matrimonial unhappiness, and then you
show figures of percentages in Edinburgh and Glasgow.
The one I could not follow was “Pre-marriage advice
enquirers”?

—

(Dr. Hutchison Cockburn): Professor
Tindal will deal with that. {Professor Tindal)

:

These
statistics really came from the Marriage Guidance Coun-
cils of Glasgow and Edinburgh. When they were instituted

they set out to deal with enquirers about marriage, people

who were about to be married who had certain things
they wanted to ask about. We were there in order to
help people who were finding difficulties. We were there
to try and provide a certain amount of education for
people who were engaged, and we announced these pur-
poses to the public. We then found that we had a number
of people coming to make enquiries of us. Each person
that comes has a case-sheet, and we have made an analysis
of the case-sheets as to the purposes for which people
do come. This gives the reasons why people came to
the Marriage Guidance Council, seventy-four per cent, in
Edinburgh because of existing disharmony, twelve per
cent, were those who were thinking of marriage and
wanted some advice, to be put in touch with a doctor or
minister.

5017. What I do not understand ds how people that
come for advice on marriage form a category which falls

into the causes of matrimonial unhappiness. Your figures
come out to 100 per cent. Take Edinburgh, seventy-four
per cent, for disharmony. Disharmony I understand. Pre-
marriage advice enquirers twelve per cent. Other cir-

cumstances, housing and so on, fourteen per cent. I can
understand such circumstances causing matrimonial un-
happiness, but I do not understand the pre-marriage
advice enquirers.

—

{Chairman): As I understand your
answer, and I am very glad Lord Keith asked the ques-
tion, these figures merely show the reasons that led people
to come to the Marriage Guidance Council for assistance,
and of the people who came to the Edinburgh Marriage
Guidance Council for assistance seventy-four per cent,
came because there was this disharmony in their married
life, twelve per cent, came because they were contemplat-
ing marriage and wanted some assistance in regard to
that, and fourteen .per cent, came because they were in
some other difficulty. But, as Lord Keith says, these
figures, taken together, do not set out the ratio in the
causes of matrimonial unhappiness.

—

{Dr. Hutchison
Cockburn): This difficulty was pointed out in the Com-
mittee, and we changed the wording to “ Pre-marriage
advice enquirers ” at the last moment, but I feel we have
not made the whole matter clear enough. {Chairman):
I do not think that it was very happy, if I may say so,
to say that this “ revealed a certain ratio in the causes of
matrimonial unhappiness ”. These figures reveal a certain
ratio in the reasons that led people to go to the Marriage
Guidance Council.

5018. {Mrs. Allen): I wonder if you could tell me,
instead of the percentages, the actual number of cases?
—(Professor Tindal): I am afraid I would require notice
of that. {Dr. Hutchison Cockburn): Have you hundreds
of cases? {Professor Tindal): I should think about
200 applicants.

5019. {Lord Keith): You have been asked a number
of questions on the section of the Report dealing with
judicial conciliation, that is, Section II, 5 {b). Am I right
in thinking that this is a recommendation for a proposal
which you consider could be carried out quite practicably?—{Dr. Hutchison Cockburn): Yes.

5020. Whether or not such a proposal would be suc-

cessful would be very largely a question of experience?

—

Yes, and of the type of person who was endeavouring
to effect the reconciliation.

5021. Because, Dr. Hutchison Cockburn, I think I am
right in saying that the general trend of the evidence that

we have heard is that once you get to the stage of divorce

proceedings, and particularly if you introduce any element
of compulsion, the results are so negligible that it really

is not worth introducing such procedure. In other words,
it just does not work so late and with the element of
compulsion?—And therefore we 'propose that the legal

aid should be given at an earlier stage.

5022. That I understand.—That is dealt with in the

next sub-paragraph. If that were given then, there would
be some chance of reconciliation being effected at an
earlier stage,

5023. I think we fully appreciate that, but I just want

to explain a difficulty that I feel personally, and it may be

that others here have ithe same difficulty, that at the

stage of divorce proceedings it may be too late to expect

reconciliation. And when you introduce, as you suggest

here, an element of compulsion, that makes it even more
unlikely to be successful. If that is correct, is there
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any point at all in introducing such procedure?—Yes,

there is this point, that the whole idea of reconciliation

is new to the populace, and it would seem to me that alter

experience of five or ten years the idea of a reconcilia-

tion officer attached to the Court of Session or the Shentt

Court would be accepted by the people as a normal pro-

cedure. We must begin somewhere, and if we do not

begin we will never get to the idea of reconciliation being

accepted as a normal process in such cases.

5024. In spite of the experience of France?—I do not

think that the French and ourselves are at all similar m

these matters.

5025. You think we might do better?—Surely. Would

you agree, Mr. Procurator? (Sheriff Philip}: All
J
can say

is that from such experience as I have had of French

procedure I do not think that it is more than formal in

most cases, and I do not see why the kind of procedure

which we suggest should not be more than formal. 1 here

are no doubt certain cases where neither of the parties is

anxious for reconciliation, but there are other cases where

one party would be very anxious for reconciliation. Anc

it does seem to me that a reconciliation officer in that

type of case might very well open the door. (Professor

Tindal): May I say that when this scheme was introduced

in Guernsey it was introduced at the same time as the

divorce laws were brought in—previous to that, Guernsey

did not permit of divorce at all? Therefore Guernsey did

feel that when it was opening the doors to divorce it

ought to open the doors also to reconciliation.

5026. I quite see that, but do you think that that may

have been in the case of Guernsey something of a gesture?

—'No, I do not think so.

5027. May I pass from the reconciliation section, and

come to what is another difficult section in the Report?

I understand that the doctrinal position of the Church on

marriage and divorce is at present under consideration?—

(Dr. Hutchison Cockburn): That is so. Sir.

5028. And I think I am right in saying that various

branches of the Church Christian have from time to time

taken up different attitudes on the question of divorce.

I think you will fully appreciate that a body of laymen

such as we are, or any body of laymen, can hardly be

asked to choose among conflicting views of the Church

bodies on religious standpoints. Would you agree with

that?—Within limits. -I have a very high idea of the

intelligence of men in your position, and I think that it

is quite possible for you to read, for instance, the doctrinal

statements in the second document which we sent to you

with understanding.

5029. I did read them with great interest, and I hope

with understanding.—Why do you deprecate your ability

to understand the doctrinal position? (Lord Keith):

Perhaps I might come back to that in more detail.

(Chairman)

:

I thought that Lord Keith’s suggestion was

that we were not called upon to express an opinion upon

which of the conflicting doctrinal views was the best.

5030. (Lord Keith): That was the purpose of my
question, I do not know if it was misunderstood?—But

ultimately you have to choose, have you not?

5031. Maybe, but I am not sure that we have to choose

from the religious standpoint, and after all these are, so

far as you are concerned, I quite appreciate, the diffi-

culties of the Church. They are doctrinal, but we are

not here to resolve questions of doctrine.—Quite true.

5032. And conflicting doctrine at that. I suppose, then,

you will agree that this is really a moral and social

problem?.—Yes, certainly.

5033. And among the many points of view that have

been expressed to us, might I just indicate some for and

against any change in the grounds of divorce? It has

been said, for instance, that lack of divorce facilities may
drive people into illicit unions. It is said that lack of

divorce facilities may and does increase illegitimacy, that

it produces a great deal of suffering and distress among
the unhappily married. On the other hand, it is said that

too easy facilities might tell against married people trying

to overcome marriage difficulties and trying to make
marriage a success. I think you would agree that these

points of view I have indicated, both pro and con—

I

have not given you all of them—have got some substance

in them. I do not know whether you would agree that

marriage should be a union in fact and not merely in

name. If it ceases to be a marriage in fact, is there any

benefit to the parties or to society in such a union?—

This ultimately comes down to divorce by mutual consent.

5034. I am not entirely satisfied with that, but let me,

if you can, have a direct answer to the question, and

I will repeat it, is there any benefit to the parties or to

society in a union that is a union only in name and not in

fact?—The benefit is quite direct in the value to society

of a strong and deeply founded doctrine of marriage.

5035. Yes, I quite appreciate that—And indirectly even

the parties, who are finding it difficult to carry through

their marriage, benefit from that.

5036. Yes, I suppose the strongest argument would

really be that by maintaining a marriage in name although

it has ceased to be one in fact you are encouraging the

idea of marriage?—Yes, that divorce in the eyes of the

Church is unusual and the exception.

5037. And, of course, the logical solution would be that

there should be no divorce at all. The more you maintain

marriage, even as a marriage in name, the more you are

supporting the institution of marriage and discouraging

any idea of divorce?—That was G. K. Chesterton’s view

—that the strength of marriage was that it was indissol-

uble, and that many people who were making no success

of it said, “ We have to put up with it, therefore we have

to make a success of it ”. But logic is a very poor guide

in this matter and a very hard taskmaster that interferes

with the exercise of mercy and due regard for the facts

of life that are incumbent upon all Christians.

5038. Therefore we must try and find some solution

which will be, shall I say, a halfway house or a com-

promise between these conflicting views?—I do not like

the suggestion of a halfway house, as though we were

compromising on the question. All I say is that the

Churches, and this applies to the Roman Church, the

Episcopal Church, the Church of England and the Re-

formed Churches, either on grounds of nullity or on

certain relaxations in regard to the admission of divorced

persons to the sacraments, and the Church of Scotland

by allowing divorce for infidelity and separation, and now
for other causes, have all given that sort of play to the

logical situation that keeps it from being inhuman.

5039. That is just why I used the phrase, “ a halfway

house ”
; it may not be a very happy one, but shall I say

a compromise?—I am just as unhappy with compromise.

5040. I do not know whether you can supply an expres-

sion?—I said play. You are tying it to the rope, but

you have a certain play. The anchor is down there but

you have a certain play on the tides—but the whole trouble

is the amount of play.

5041. The anchor is that you must not get rid of the

institution of marriage?—You must not damage it.

5042. So far as it is humanly possible not to damage

it, and I think we all agree that the one ideal is that

marriage should be as stable and as happy an institution

as it is possible to make it?—-Agreed.

5043. I wondered whether in the Deliverance that was

made by the Assembly in 1937 you did not in fact recog-

nise the principle that I have been trying, perhaps un-

successfully or inadequately, to put forward. In paragraph

2 of 'Section I of your Report, you set out the Deliverance

that was passed in 1937 with reference to the then pend-

ing Divorce Bill for Scotland?—Yes.

5044. And it was pointed out by the Deliverance that

:

“
. . . the civil authority should be empowered to

dissolve the marriage tie, the grounds on which such a

course may be based having from 1573 been not only

infidelity but desertion—facts which import that the

union between the parties has already been destroyed.

Then the Deliverance proceeds:—
“ With reference to the Bill before Parliament, the

General Assembly approve generally of the proposal to

extend the grounds of divorce, in so far as the provi-

sions of the Bill, in the opinion of a Committee to be

appointed ad hoc, satisfy under each head the above-

mentioned condition—viz., that the facts requiring to

be established import that the union between the parties

has already been destroyed.”
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As J understand it, that was the principle upon which
the General Assembly approved of the then pending
Divorce Bill in 1937?—That is so.

5045. I cannot quite remember—I do not know whether
the Procurator will be able to help me there—I cannot
quite remember whether at that time the Bill, it is called
here the Alness Bill, had in it grounds of divorce addi-
tional to those that were subsequently passed by Parlia-
ment?

—

(.Sheriff Philip): I could not tell you.

5046. I think that there were in the original Bill rather
wider proposals, some additional grounds. I am afraid
my recollection is not very clear about it, or perhaps
additional grounds were suggested by certain outside
bodies?—There were some other suggestions, but I could
not say whether they got into the Bill or not.

5047. Imprisonment and, I think, drunkenness and one
or two others. But you cannot help me on that?—No, I
cannot help you.

5048. It is really immaterial, but what 1 do want to ask,
and Mr. Flecker was really on this question too, is this.

If that was the principle that was approved in 1937, in
what way can the General Assembly—I have no doubt
it is entitled to change its mind and perhaps it does

—

consistently maintain today that if the union between the
parties has already been destroyed divorce should not
follow?

—

(Dr. Hutchison Cockburn): At that time there
was no real theological discussion of the matter raised
by the Alness Bill, and the material point here is that
the words are, “ the facts requiring to be established ”,

and where it is established by facts satisfactory to the
judige that the marriage has broken down, then it has
broken down and does not exist. I do not see any incon-
sistency. But the Church does not desire a whole list of
things on which the judge is to say, “ On these grounds
the marriage has broken down ”. That would ' seem to us
to undermine the whole doctrine of marriage. (Professor
Tindal) : Might 1 say that it seems to me that it is a
very difficult thing to determine at what point you are
going to say, “This marriage is irrevocably destroyed”?
That is one of the most difficult things to say, and the
Church therefore is very slow to admit that there should
be a list of things easily set forth which import that the
marriage has been destroyed. It always wants to bear in

mind that the lav/ should be so advised that nothing is

done to suggest that divorce is to be accepted as a normal
and proper part of the life of the community, and when
it comes to divorce there is a certain sense that people
ought to have remorse of conscience here. It is not
merely a simple ethic. It is an ethic with a religious

sanction. Consequently, when that ethic is broken down
there is this sense almost of stigma, of remorse of
conscience. Therefore we think it very difficult to state

very clearly at what point a marriage has broken down.

5049. I quite appreciate that, but I am only looking at
it from the point of view of the principle. Assuming that
the facts inevitably establish that the marriage has broken
down, then, as I understand the Deliverance made in 1937,
divorce follows or should follow. You would agree with
that?—I think that is so.

5050. And just look at the position, will you, Professor
Tindal, even on the law as it stands just now? It does
not necessarily follow, does it, that because there has
been adultery, or because there has been desertion, the
marriage has irretrievably broken down? I suppose you
recognise the possibility of repentance and the parties
coming together?—Yes.

5051. From that point of view it has been suggested
to us that to regard divorce as a remedy, or as a penalty,

for a matrimonial offence—for in Scotland at any rate it

used to be regarded as a penalty, and I am not sure that
is not the view that the law still takes of it—that to
regard divorce as a penalty (apart from the exceptional
case of insanity) is taking far too legalistic a view of the
situation and is looking at it far too much from the point
of view of the legal rights of one party or another. The
matter should be looked at much more from the social

point of view, from the criterion of whether the marriage
has irretrievably failed. And if it has irretrievably failed,

then it is far better for all parties and for society that
it should come to an end. That is the argument that has
been put forward to us by the other side, and I would
like to know—do you prefer the legalistic view of the

rights of the parties, are you in favour of certain specified

grounds—or are you prepared to stand by what the

General Assembly delivered in 1937?

—

(Dr. Hutchison
Cockburn)

:

The whole situation in regard to marriage and
divorce, the whole doctrine of the Church, is in the melt-
ing pot and under consideration today, and therefore we
cannot say today whether the General Assembly would
uphold this Deliverance of 1937. It has been seriously

questioned by many people, and some desired that it

should not appear here, but I insisted on it going in as
the view of the Church in 1937 regarding that Act.

Beyond that we are not to be understood as committing
ourselves, in the light of the fact that the General
Assembly will next year discuss the whole matter.

5052. If I may say so, I duly sympathise with you and
appreciate your position. I quite recognise that doctrinally

the General Assembly next year or any other year may
change its whole attitude on the question of divorce, but
you realise, and .that is where I started from, that we
cannot possibly solve these doctrinal difficulties of the

Church?—No.

5053. If I might just turn to some of the concrete

suggestions that are contained in Section III, and perhaps
if these questions might be more easily answered by the

Procurator, I will be glad to have his answers if you so

wish?—I have just asked the Procurator to answer;
Section m is his concern.

5054. These matters are more on the legal than on the

doctrinal or social angle?—Agreed.

5055. On the question of divorce for cruelty, is there

really very much in your proposal from the legal angle?

In the matter of cruelty the position is a very flexible one,

and I think I can say that the court can form varying
views according to the various circumstances of any case.

In the vast majority of cases, if cruelty has taken place,

the court will hold that it would be quite wrong and unsafe

to force the pursuer to go back with the possibility of

having to endure a repetition of that cruelty. Would you
agree with that?

—

(Sheriff Philip)

:

There are cases where
that is not so. There was a case which your Lordship
decided—the case of Cox v. Cox. The man had been,

I think your Lordship would agree, a habitual drunkard
for a period of years, nevertheless your Lordship held

that he had recovered.

5056. I thought he had. The Court of Appeal thought
that I was wrong.—On the evidence. My point with re-

gard to that type of case is that that is, if I may respect-

fully say so, a little unrealistic, because to listen to medical

evidence from experts as to whether a man has reoovered

from drunkenness, appears to me to be somewhat
unrealistic.

5057. You agree, do you not, that it is for the erring

spouse to establish that he has reformed?—Yes.

5058. And in very few cases is that ever a possibility?

—That may be so, but if your Lordship were in agreement

that Cox might have resulted in an injustice then that

would be a clear case of injustice.

5059. It would not result in any injustice if it were the

fact that the husband had reformed?—I would respectfully

contest that, for this reason. Let me give a simple case

of two precisely similar causes of cruelty, and two pre-

cisely similar actions being taken. In the first year, Year 1

of the action, the wife would not be in safety in return-

ing to her husband. In Year 3 she would be in safety.

In one action there is a House of Lords appeal taken

between Years 1 and 3 and the pursuer in that action

loses her remedy. In the other case there is not a House
of Lords appeal. The proof is taken in the first year

and the pursuer gets her remedy. The circumstances in

those two cases are entirely the same, but in the one
case the pursuer gets her remedy because the proof is

taken in Year 1, and in the other case she does not get

it because, owing to a misfortune over which she has no
control, she does not reach ithe proof until Year 3. That,
if I may respectfully say so, is the view which the Lord
Justice Clerk had in mind in the case of Dunlop in 1950,
and while it may not be tenable under the existing law
it seems to me that it is a most reasonable and common-
sense view. May I also say that the other theory depends
on the protective element in the remedy of divorce for
cruelty? The remedy is only given where there is need
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of protection, yet the remedy when it is given lasts per-

manently, it does not last for the period of the necessary

protection. It seems to me, therefore, that protection

may have been introduced in a somewhat unnecessary

form. Surely if there has been at a specific date need

of protection from cruelty then the pursuer should get

her remedy or his remedy, and that remedy should only

be excluded by bar thereafter.

5060. I do not want to get into an unnecessary argu-

ment, Mr. Procurator, but perhaps I might say this. Of

course, as .to your illustration of Year 1 and Year 3, it

is quite true that we cannot devise a perfect system, and

it so happens that that is the misfortune or accident

of the time factor. But there is a more general question.

Does it not occur to you that the fact that an act of

cruelty has taken place, and then is an irretrievable ground

of divorce, is rather offending against the idea of re-

pentance, assuming, of course, that repentance can be

established, which is very difficult, and can only happen

in .the exceptional case that the erring spouse has genuinely

repented? It seems to me rather against the doctrine

of the Church.—It is the same position as with an act

of adultery.

5061. I quite agree, that is why I stated the question

in a general form—The present administration of the law

leads to injustice and inequity not only in the case I have

given, but in other cases, too. It is very muon more

difficult to establish need of current protection, for ex-

ample, in relation to mental cruelty or intoxication, or

for that matter, in relation to physical cruelty, because

usually when the cruelty has taken place it leads to

separation from that moment onwards and there is not

the same evidence of need of protection for the future.

The pursuer is really deprived of the evidence which would

have existed if she had still been living with the defender,

because she is now separated from him.

5062. I think we can pass from that chapter. As re-

gards insanity, I understand that although the Church s

view is that there are certain objections to divorce for

insanity which we can all appreciate, you do agree that

if insanity is to remain, then the certification of the

defender should not be a sine qua non!—And the reason

for that is the type of case that you get in W. v. W.

(1945 Scots Law Times) where, for example, a husband

was detained for seventeen years in a voluntary home, but

owing to his never having been certified a remedy was

excluded. It seems inequitable.

5063. You say that the insanity may result from the

cruelty of the other spouse, yet the latter will have the

right to divorce the one he or she has ill-treated. Is mere

not provision in the Divorce Act that if the conduct of the

pursuer has conduced to the insanity the court can refuse

a decree?—That is correct.

5064. Thus that point in your Report is not quite

accurate?—That point is not.

5065. And the other point is a question more of medical

fact. You say:—
“It is doubtful, moreover, if insanity for the five

years’ period at present in force is sufficient, according

to the latest medical opinion, to preclude all hope of

recovery.”

From what we have heard I think that the medical evidence

is all in the other direction. If there was insanity the

medical profession would by modern methods be able to

ascertain fairly definitely, within a relatively short time,

whether the insanity was permanent or not; there are

certain modern treatments, and .the view of the profession

is that the five years’ period is not at all necessary now?

This, of course, is a matter on which we have no expert

knowledge, but at the same time a view was expressed

in Committee, and because of that query having been

•raised, we thought it was right that the Royal Com-

mission, who would have the opportunity of investigating

that matter, should have .the query brought to their notice.

5066. On the question of malicious denial of sexual

intercourse, that, so far as Scotland is concerned, I think

would hardly be regarded as a new ground or an ex-

tended ground. It is quite true that the House of Lords

did decide, contrary to the long experience of opinion and

decision in Scotland, that it should not be a ground.

But the view in Scotland had been held for, I suppose,

a century or more that it was a ground?—Yes.

5067. And you are really reverting here to what was the

originally accepted view of the profession generally in

Scotland?—That is so.

5068. May I turn to the proposed grounds of nullity?—

I should say that these were taken from the 1937 Act.

5069. I do not know whether you have any view on this,

whether these grounds are properly grounds of nullity

rather than grounds of divorce. Let me give you an

illustration. They all involve the element of misrepre-

sentation, do they not?—Yes.

5070. And you are familiar, of course, Mr. Philip, with

the idea of reduction of a contract on the ground of

misrepresentation. Does it occur to you that nullity may
not be quite the logical remedy, and that divorce is really

perhaps the proper remedy?—These are all reductions ab

initio.

5071. That is the effect, they do go back to that, but

you do not have any definite view?—No, except that I

think it would be unfortunate if on one side of the Border

they were treated as nullity and on the other side as

divorce.

5072. I do not think we would think of that. Probably

the laiw of the countries would be uniform in that respect,

at least I should hope so. With regard to property rights,

I want to be clear upon this. At the end of paragraph

5 in Section HI you say:

—

“It is submitted that, now, the law should be so

altered as to confer on the court power to award aliment

on the dissolution of a marriage, and also to regulate

property rights and vary settlements.”

Now, are these alternative or cumulative?—May I explain

more fully what we had in view? First of all, on the

footing that perhaps ninety per cent, of divorcing spouses

are likely to get benefit from aliment rather than the old

Scots legal rights, it seems desirable that aliment should

at least be available as an alternative where legal rights

would be of no value. Further, if aliment were avail-

able, that would destroy the argument which is often

put, that judicial separations are resorted to in certain

cases because the spouse can then get aliment whereas in

divorce it is not available. So far as regulation of property

rights is concerned, it would be inappropriate where ali-

ment is granted that there should also be legal rights. It

seems that the one must exclude the other, and to that

extent you will regulate legal rights. Our proposal for

variation of settlements rather relates to the variation of

marriage settlements.

5073. I was going to ask about that. I was not quite

clear what you had in your mind, because at present under

the law, so far as marriage settlements are concerned,

they operate as if the divorced party were dead, and there-

fore in what way would you need to vary the settlement?

—It seems to me that it would be valuable if there were

an alternative discretion for the court to vary settlements

at that point. (Chairman): Might I say, arising out of

that, that in England, there is a very wide power to vary

settlements, not only marriage settlements but settlements

of all kinds, and even certain provisions which, in the

ordinary use of the word “ settlement ”, might not be so

considered?

5074. (Mr. Justice Pearce): Dr. Hutchison Cockburn,

I want to put to you this question about marriage with

a divorced wife’s sister. 'I follow your argument, and

there is obviously force in that which leads one to approach

the subject with caution. You have heard the argument

on the other side, put by my Lord Chairman, in which

you would agree there is also considerable force?

—

(Dr.

Hutchison Cockburn)

:

Yes.

5075. I suppose one approaches this problem keeping

two things in mind, firstly, to avoid the promotion of

immorality, and secondly, to avoid the promotion of

unhappiness through hardship. Would it be fair to say

that both those are important considerations?—Yes,

certainly.

5076. The danger that you put forward is by necessity

hypothetical?—Yes.

5077. The hardships that my Lord has spoken of do, we
know, exist, that is to say, there are cases where it has

been a great hardship that, particulaily for the sake of
the children, the husband is unable to marry his divorced

wife’s sister. It needs, does it not, strong hypothetical
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arguments .to overcome contrary arguments whioh are

founded on actual cases?—I hardly think that it is right

to say that one is hypothetical and the other real, and
therefore the hypothetical goes 'by the board, because it

is not a case that is in actual 'practice at the moment, and
therefore we have to apply What wits we have as to what
would happen in a certain set of circumstances.

5078. I did not want by that to connote that because

your arguments were hypothetical they were therefore to

be more lightly regarded. But we must bear in mind, in

weighing them up, the fact that they are hypothetical?

—

Yes, as long as there is no sinister meaning in the word,
“ hypothetical ”.

5079. There is not. May we cast back our minds to the

question of marriage with a deceased wife’s sister? It

would be fair with regard to that to say that the abolition

of the ban on marriage with a deceased wife’s sister has

worked satisfactorily?—Yes.

5080. Casting one’s mind back to a consideration of it,

one of the hypothetical arguments against allowing that

would have been that it would be an incentive to rounder,

would it not?—Not really, in modern circumstances. It

might have been in the days of Moses, but not now.

5081. It would be an argument which it would be

possible to adduce?—Of infinitesimal value.

5082. And you and I would discard it, would we not,

as reasonable men?—Yes.

5083. Because we would say that, weighing it against

existing hardships, though undoubtedly .that is ia possibility

that may arise, we do not think it outweighs the hardship.

That is how we should approach it?—Yes.

5084. Do you not think that you are giving rather too
much weight .to this “ hyopthetical ” fear that the reform
now suggested will disturb family relationships? You
postulate the case of a man who will break up his marriage
because he foresees the hope of a marriage with the sister-

in-law. That is right, .is it not?—Yes.

5085. You are postulating the case of a man who is

sufficiently disregarding of marriage as .to be prepared to

break up his marriage, yet is sufficiently keen on marriage
to embark on an affair with somebody whom he would
leave chaste if he could not marry her?—Yes.

5086. So that the danger is not a danger from every
person, because some would be too good to be moved by
it, and some would be too bad to be moved by it?—It
only applies to the exceptions.

5087. Even in the case of the exception do you think

that it would he bound to be the deciding factor between

a man’s behaving himself and not behaving himself?—It

certainly would not invariably be the deciding factor, but

in some cases it would.

5088. Really the fear you are advancing is not a fear

that is applicable to everyone, and it is a fear that really

might have very IMe application to real facts, is it not?

—

It might have, but it might have a larger effect. It might
weaken the whole conception of marriage in certain areas

where it is weak enough already.

5089. And do not you think that the words that you
have used.

—
“ disturbing the relationship ”—might have

been used as an argument against marriage with the

deceased wife’s sister, because the fact that a man may
if his wife dies be able to marry his sister-in-law in two or

three years might have a disturbing influence?—I re-

member that in the General Assembly, when that matter

was discussed, there were very prominent people who
would not have it on any account because of that con-
sideration. That has been proved .to have been more or

less unjustified, but you have a different element here that

needs very careful watching. That is all the Church says.

(Mrs. Duncan): Might I mention that about a fortnight

ago there came to my notice an actual case of a man
marrying his divorced wife’s sister in a country not our
own? I got a number of faots, but, of course, the Com-
mittee has not met since then, and I have not been able

to put it before .them, butt the result in that family has
been acute distress. I would just like to endorse what
Dr. Hutchison Cockburn has said with regard to the dis-

ruption of family life caused in such a case. I can give

details if the Commission would like them.

5090. (Lord Keith) : Did the acute distress occur after

the marriage with the divorced wife’s sister, or before the
marriage?—Both before and after.

5091. What was the acute distress afterwards, was it with
the children?—Partly with the children and very largely

with .the parents of the sisters.

5092. (Chairman) : I think that the Commission would
be glad to have the particulars of the case which you men-
tion.—In private.

5093. Perhaps you could put them in writing and send
them to the Secretary?—I could.

5094. That, I think, concludes our questions. We are

very grateful to you for the memoranda and for coming
here to help us today.

—

(Dr. Hutchison Cockburn) : Thank
you very much, my Lord.

(The witnesses withdrew.)

• PAPER No. 64

MEMORANDUM SUBMITTED BY THE NATIONAL FEDERATION OF BUSINESS
AND PROFESSIONAL WOMEN’S CLUBS OF GREAT BRITAIN AND

NORTHERN IRELAND
This memorandum is based on the views expressed by

members of some of the 244 clubs (with a total member-
ship of over 14,000 women) who together form the

National Federation of Business and Professional Women’s
Clubs of Great Britain and Northern Ireland.

I. (A) CHANGES WHICH SHOULD BE MADE IN
THE LAW OF ENGLAND

Changes in the present grounds for divorce

Desertion

1. It is recommended that Section 1 (1) (b) of the Matri-

monial Causes Act, 1950, be altered by providing that

the period during which the respondent shall have deserted

the petitioner shall be a period of at least three years

during the three-amd-a-half years immediately preceding

the .presentation of the petition, instead of a period, of at

least three years immediately preceding the presentation of

the petition, as at present.

18562

2. A husband who has deserted his wife who is anxious

for him to return to her may ask to come back to his

wife without any intention of making a permanent recon-

ciliation but merely with the idea of preventing the wife

from obtaining a decree against him. If the deserted wife

genuinely attempts a reconciliation she should not be
penalised where the husband’s offer to return is not
genuine. By allowing the parties a period of, say, six

months, during which they may live together without the

period of desertion having to commence again from the

subsequent separation, the intentions of the deserting

spouse could be tested.

Cruelty

3. It has been held that conduct sufficiently grave to

justify a refusal to cohabit any longer with the offender

may, nevertheless, be insufficient to entitle the sufferer to

relief on the grounds of cruelty. It is recommended that

the definition of cruelty be extended to cover conduct such

as would justify a refusal to cohabit but which, at the

present time, would not amount to cruelty.

B
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Insanity

4. It is recommended that Section 1 (1) (d) of the Matri-

monial Causes Act, 1950, be amended by deletion of the

words “ and has been continuously under care and treat-

ment for a period of at least five years immediately pre-

ceding the presentation of the petition ”, thus making a

ground for divorce that the respondent is incurably of

unsound mind. The proof that the respondent is of un-

sound mind should be a matter for medical witnesses and

should depend on the state of medical knowledge at the

time the medical evidence is given.

5. If a husband or wife is, according to the best medical

opinion, unlikely to become sane, no good purpose is

served by insisting on the .petitioner waiting for five years

before presenting a petition.

New grounds for divorce

6. While many clubs recommend that the law should

be changed by adding to the grounds for divorce, one club

at least deplores .t'he attention wihich is being given to

making divorce easier and recommends that far more con-

sideration should be given to preventing it, on such lines

as are advocated by the Marriage Guidance Council. A
further suggestion is that entrance into the marriage con-

tract should be made more difficult.

7. The following are the recommendations which have
been made by clubs who are in favour of extending the

grounds for divorce :
—

(a) Divorce by agreement

(i) It is appreciated by those who put forward this

recommendation that to make .provisions for divorce by
mutual agreement strikes at the foundations of the

present law relating to divorce. But, nevertheless, pro-

vided that .proper safeguards are made for the care and
maintenance of the children of the marriage, if any,

it is the opinion of many that when two people of

full age and understanding have, after due considera-

tion, come to the conclusion that they can no longer
continue to live together, then those two people should
be able to apply to a court and obtain a dissolution of

their marriage. A provision such as this would put an
end to the “ hotel divorce ” which at present brings
the law into disrepute.

(ii) A modification of this recommendation is that

it should be possible for both parties to agree to apply
for a divorce after actual separation for a period of,

say, three years.

(b) Divorce after a long period of separation

It is recommended that some form of relief should be
available to a spouse who has been living apart from
the other spouse for a considerable period of time even
though that spouse be the one who is now known as
“ the guilty party ” unless “ the innocent party ” can
prove that he or she has conscientious objections to

divorce. The period of time which has been suggested
varies from five to seven years. Under the present
law a spouse who has been deserted may refuse to
divorce the other because of unworthy motives, and
such refusal prevents the other spouse from marrying
again, although he or she may be living with another
woman or man, and would marry and lead a happy
family life if not prevented by the spite or other un-
worthy motive of the deserted spouse. This state of
affairs can work great hardship, particularly if the
separation occurs when the parties are young. If the
deserted spouse has genuine objection to divorce on
moral or religious grounds such objection should be
respected. There should be .proper safeguards for the
care and maintenance of young children of the marriage
and for the maintenance of the deserted wife.

(c) Divorce by husband on grounds of his wife’s un-
natural practices

By Section 1 (1) of the Matrimonial Causes Act,
1950, it is provided that a wife may present a petition
for divorce on the .ground that her husband has, since
the celebration of .the marriage, been guilty of rape,
sodomy or bestiality. It is recommended that an amend-
ment should be made enabling a husband to present a
petition for divorce on the ground that his wife has,
since the celebration of the marriage, been guilty of
lesbianism.

(d) Divorce on grounds of long term of imprisonment

It is recommended that where a husband or wife

has been sentenced to a long term of imprisonment or

several terms of imprisonment for a grave criminal
offence committed after the celebration of the marriage,

the other spouse shall be enabled to obtain a divorce

on that account. It is felt that the term of imprison-

ment or the aggregate of the terms of imprisonment
should not be less than seven years.

Abolition of damages for adultery

8. It is recommended that Section 30 of the Matrimonial
Causes Act, 1950, be repealed.

9. For a husband to be able to claim damages from
any person on the ground of adultery with his wife is

a relic of the time when the wife was regarded as a
chattel. Judges are frequently questioning whether there

•is any, and if so what, value to be placed on an erring

wife.

10. If a claim for damages against the co-respondent

is to be retained then power should be given to a wife

to claim damages from any person on the ground of
adultery with her husband. It is inequitable that a wife

should not be able to make such a claim whereas her
husband in similar circumstances can make a claim.

If damages could be recovered from a woman named, it

would be of assistance to the wife who had been left

to bring up a family of young children.

Maintenance

11. It is recommended that after a decree of dissolution

or nullity of marriage the court may have the same powers
to order the wife to pay alimony and maintenance to

the husband and to order security as it now has in the
case of orders against the husband in respect of the wife.

12. It is unfair on a husband that such orders canuot
be made at the present time. A husband with little or
no income may have been married for a great many years

to a wife with a substantial income. He would during
this time have been living in a style suitable to his wife’s

income. If the wife should then, through no fault on
the husband’s part, leave the husband to live with another
man, perhaps leaving the husband with young children
to bring up, it is a great hardship to the husband not to

be able to make any claim against the wife and it is

considered only fair that the husband should be able to

obtain an equivalent order against his wile as a wife
would 'be able to do if the circumstances had been
reversed.

Enforcement of maintenance orders

13. It is recommended that the periodical payment of
any sum of money not exceeding £500 a year directed to

be paid by any order of a court having jurisdiction in
divorce should be enforceable by a court of summary
jurisdiction in the same manner as the payment of money
is enforced under an order of affiliation.

14. At the present time many women suffer hardship
because they find that orders which they have obtained
against their former husbands are both difficult and
expensive to enforce. It is felt that it would be a great
advantage if the machinery which has been found to be
effective for the enforcement of orders of courts of sum-
mary jurisdiction was made available for the enforcement
of the small orders of the High Court.

I. (B) CHANGES WHICH SHOULD BE MADE IN
THE LAW OF SCOTLAND

Changes in the present grounds for divorce

15. Wilful desertion for three years. At present the
pursuer must swear and prove willingness to adhere and
must submit proof of efforts to bring about a reconcilia-
tion. It is recommended that the innocent spouse should
not 'be required to affirm willingness to adhere, as in

many cases such affirmation is fiction.

New grounds for divorce

16. The suggestions which have been made concerning
changes which should be made in the law of England
have also been made regarding changes which should be
made in the law of Scotland so far as such changes can
be applied.
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17. The general opinion is that the law of both coun-

tries should, as far as possible, be brought into line and

that any changes which are made should tend to lessen

the existing differences rather than to accentuate the

points of variance.

Judicial separation

18. It is recommended that new standards of cruelty

should be defined, as it is considered that the present legal

measure of cruelty is too exacting. Some members express

the opinion that judicial separations are largely brought

about owing to the unsatisfactory nature of the property

rights of spouses on divorce. It is suggested that if some

arrangement were made whereby on divorce the innocent

spouse would be paid regular sums by way of maintenance,

the number of judicial separations would decrease.

imprisonment. This method is of no help .to the wife,

nor to the taxpayer if the wife is receiving national

assistance benefit, as is frequently the case.

It is fully appreciated that this power would not meet

the case where the husband is self-employed, but power

to collect at source of income where men are employed

in large factories would cover a large .percentage, as was

the case, say, via Army allowances, used extensively during

the war.

H. (B) CHANGES WHICH SHOULD BE MADE IN

POWERS OF COURTS OF INFERIOR JURISDIC-

TION IN SCOTLAND

II. (A) CHANGES WHICH SHOULD BE MADE IN

POWERS OF COURTS OF INFERIOR JURIS-

DICTION IN ENGLAND

21. It is recommended that the Sheriff Courts should

have jurisdiction to deal with divorce cases in addition

to the jurisdiction which they already have to deal with

cases of judicial separation and actions for aliment.

19. Recommendations under this heading have also been

dealt with under Section IV and reference should be

made to that part of this memorandum.

III. (A) CHANGES WHICH SHOULD BE MADE IN

TOE LAW RELATING TO THE PROPERTY
RIGHTS OF HUSBAND AND WIFE IN

ENGLAND

Separation and maintenance orders

20. (a) It is recommended that a maintenance and/or

separation order should not be granted within twelve

months of the marriage unless a probation officer or

recognised social worker has placed before the court a

report that all attempts at reconciliation have proved

abortive.

It is appreciated that many enlightened magistrates’

courts are reluctant, indeed often refuse, to grant a sum-

mons until such time as their probation officers have

reported that reconciliation is impossible, and indeed, the

number of reconciliations brought about by probation

officers is most commendable.

(b) It is further recommended that should the court

deem it wise or necessary to have both parties to the

dispute 'before them, they should be given the power to

insist on the attendance of either or both parties. In

particular, where a husband has deserted his wife leaving

her and her children without support there should be

power to bring him before the court on a warrant.

It is appreciated by those who make this recommenda-

tion that the National Assistance Board have power to

apply to the court for such a warrant if the husband leaves

his family chargeable (National Assistance Act). More-

over, the officials of the National Assistance Board often

have knowledge of the whereabouts of the husband. It

is felt, however, that this power is insufficiently exercised.

In this connection, it is further recommended that the

attention of the National Assistance Board, centrally,

might usefully be drawn to this point, with a recommenda-

tion that instructions be issued to local officers along these

lines. Prompter action might well be taken, and it be

thus ensured that the summons granted to the wife count

be served upon the husband immediately upon his arrest

on a warrant granted to the National Assistance Board.

(c) It is suggested that more use should be made of

probation officers’ reports including information asi
to

means obtained prior to the hearing of a case. A precedent

for this lies in the home surroundings report prepared

by a probation officer prior to the hearing of a case

before a juvenile court ;
such reports are not produced

until the case has been proved, and are then found to

be invaluable to the magistrates.

(d) It is recommended that power should be vested in

a magistrates’ court to order that payments under a

maintenance order which have fallen into arrears might

be deducted at the source of earned income where applic-

able and remitted direct to the courts collecting officer

by die employer. (It should be noted that this power

already exists under Scottish law.)

It is appreciated that power exists to distrain on the

property of the husband in some cases, and where applic-

but this power is seldom exercised. Maintenance

orcter
s^

are difficult to enforce, ^ aU too frequently the

ordy course open to magistrates in dealing with non-

compliance to pay, and arrears, is punishment by

18562

22. There is a very considerable foody of opinion in the

Federation in favour of changes in the law relating to

the division of the income to a matrimonial home and

the ownership of furniture bought out of housekeeping

money.

23. In cases where the wife has no income of her own

she is at a great disadvantage in that she has no money

which she can spend entirely as she likes. Furthermore,

she cannot claim any profit which may accrue by the

expenditure of money given to her by her husband tor

housekeeping. For example, if a wife spends sixpence

out of her housekeeping money in a football pool and

wins a large sum of money, that money belongs to the

husband.

24. In cases where the wife has an income of her own,

difficulties and hardship may arise when she buys furni-

ture for the matrimonial home out of moneys which are

made up of the housekeeping allowance given to her

by her husband and her own earnings.

25 It is appreciated that solutions to these and allied

problems are very difficult to formulate and that many

changes which could be suggested would alleviate some

cases of hardship but at the same time would create new

cases of hardship and might aggravate present difficulties.

26. It can be argued that where, as at present, die wife

is not entitled to claim any part of the hou^keepmg

allowance as her own, she is not encouraged ^
On the other hand, if a provision was to be made whereby

the wife would be entitled to retain as herown a pro-

portion of the amount she was able to save out of toe

housekeeping allowance, it might be argued that many

husbands might suffer by reason of their wives miserly

attributes. Nevertheless, it is only fair to die wife that

some credit should be given to her for the pecuniary

value of her unpaid work in the home, which work the

husband would have to pay a housekeeper to do should

his wife die leaving him with young children.

27. In spite of the difficulties, the consensus of opinion

of the members of the clubs forming the Federation, is

that changes should be made giving a wife a right to

some part of her husband’s earning in cases where she

has no income and, conversely, a husband who has no

income should ibe entitled to some part of his wiles

income.

28. The law of Sweden gives the husband and wife a

SDecial right or “ giftoratt ” m the property of die other,

o?^ legal nature. The study of Swedish law on the subject

might prove very helpful and the introduction into English

Sw o/some of the principles which have foeenfmmd to

work well in Sweden might help to solve some of the diffi-

culties which now exist in England.

29 As regards the furniture of the matrimonial home,

such furniture as belonged to the husband or wife befme

marriage should remain his or her property but some

scheme
6
of equitable division of the fumiture^bou^t iii

contemplation of or after marriage,

The need for such a scheme becomes apparent on the

break-up of a marriage and one way of deal»n
g
^‘th the

matter would be to give power to the court granting a

B 2
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decree of divorce or nullity or a maintenance or separa-

tion order of complete discretion as to the division between

the husband and wife or otherwise of the furniture in the

matrimonial home.

30. The court should also have power to make an order

relating to the tenancy of the dwelling-house which up to

the time of the separation of the parties has been used as

the matrimonial home. Great hardship is caused at the

present time when the husband, who is usually the tenant

of the house occupied by the family, deserts his wife.

Landlords, including local authorities, are reluctant to

transfer the tenancy to the wife. This lack of security

for the wife and children could, in appropriate cases, be

prevented by giving the court power in its discretion to

vest the tenancy of the matrimonial home in whichever

party the court deemed desirable.

HI. (B) CHANGES WHICH SHOULD BE MADE IN
THE LAW RELATING TO THE PROPERTY
RIGHTS OF HUSBAND AND WIFE IN
SCOTLAND

31. The suggestions made by the English clubs under

Section III (A) have also been made by Scottish clubs,

particularly as to the right of sharing income, tenancy of a

house and savings from housekeeping money. In addition,

it has been suggested that a husband should not be re-

sponsible for his wife’s income tax ; and also that a

husband divorcing his wife should be entitled to one-third

(or one-half) of her moveable estate equal to her right in

his estate on divorce against him, and that a wife should

have the same rights in his heritable estate, as a husband

has in her heritable estate on divorce.

• 32. The proportion of income to which the other spouse

should have legal right varied in the reports of the clubs,

but not more than one-half of the income was mentioned,

and that not exceeding £300 per annum where the income
was large. A sliding scale was also suggested, according to

the income and the cost of living.

33. All the clubs making reports, however, were unable

to suggest methods of making practicable and enforceable

the proposed right of a spouse to a share of the income
of the other without the possibility of breaking up the

marriage.

IV. CHANGES WHICH SHOULD BE MADE IN THE
ADMINISTRATION OF THE LAW

(1) County courts to have divorce jurisdiction

34. County court judges have shown themselves capable

of dealing with matrimonial causes, because when sitting

as a special commissioner acting under a Special Com-
mission, a county court judge may try and determine all

classes of matrimonial causes, subject to rules of court,

and all the county court judges have been appointed

special commissioners for this purpose.

35. It is recommended that county court judges should

be empowered to try and determine all classes of matri-

monial causes, not only as special commissioners but also

as county court judges, in their own courts.

36. Difficulties would be encountered by county court

judges being unable to give sufficient time to long de-

fended actions, having regard to their other work. It

is suggested that to obviate this difficulty the county court

judge should be given power to transfer any such action

to the Probate, Divorce and Admiralty Division of the

High Court.

37. The advantages of giving divorce jurisdiction to

county court judges in their own courts would be many,

but chief among them would be the saving of expense.

The cost of an undefended divorce case is very high at

the present time and a great deal of the expense would

be saved if it could be tried in the county court.

(2) Proceedings under the Summary Jurisdiction Acts,

1895 to 1925

38. The matrimonial jurisdiction at present exercised by

justices is probably the most difficult of the work done

by justices, as the law which they have to administer is

complicated and the cases are ones in which personal

prejudices and feelings are liable to prevail. Justices

have difficulty in reaching a decision which is in accord-

ance with a decided case but which, at the same time, is

in their opinion contrary to commonsense and not in

accordance with their personal feelings.

39. Two suggestions are made with a view to over-

coming this difficulty. Those who support the second

suggestion are not in favour of the introduction of the first

suggestion. The first suggestion is that the matrimonial

jurisdiction at present exercised by justices under the

Summary Jurisdiction Acts, 1895 to 1925, should be trans-

ferred to the county court, because a county court judge,

owing to his training, should not experience the same diffi-

culties as lay magistrates experience.

40. The second suggestion is that power under the Sum-
mary Procedure (Domestic Proceedings) Act, 1937, as to

the constitution and sittings of domestic courts, be further

extended to provide that a special panel of justices be

appointed to sit in domestic proceedings courts similar to

the special provisions now in force relating to the consti-

tution of juvenile courts.

41. It is appreciated that although the majority of

justices may well ibe men and women who are familiar

with social work, the special experience of some justices

along these lines might well be used to better advantage

if such provisions were in force.

(3) The court having matrimonial jurisdiction to have

powers regarding property

42. In this memorandum it has been recommended
under Section HI that on the break-up of a marriage the

court granting a decree of divorce or nullity or a main-

tenance or separation order should be given complete

discretion as to the division between the husband and

wife or otherwise of the furniture in the matrimonial

home and should be able to make an order regarding

the tenancy of the house used as the matrimonial home.

43. At the present time, on the break-up of a marriage,

there are very often two sets of proceedings in two

different courts. If the recommendation were effected, the

court dealing with the case from the aspect of the marriage

would also deal with questions between the husband and

wife as to property which have hitherto been dealt with

by the High Court or county court under the Married

Women’s Property Act.

44. It is felt that this recommendation should be

adopted whether or not the alteration suggested in Section

IV (2) above is effected. Not only would the adoption

of this recommendation often save long and costly pro-

ceedings but it is felt that justice would be more likely to

be done between the parties if all aspects of the dispute

were dealt with by the same tribunal.

(4) The provisions under the Legal Aid and Advice Act,

1949, to be implemented as soon as possible

45. It is recommended that legal aid be made available

to litigants in county courts and magistrates’ courts

immediately.

46. Some injured parties prefer to seek redress in the

lower courts .but cannot do so as assisted persons. Not

only does legal assistance help the litigant but it also assists

the court. At the present time many justices’ clerks ask

solicitors who practise in their courts to act for one or

other of the parties to matrimonial cases for no fee or a

nominal fee (sometimes paid out of the poor box). Such

arrangements are only possible through the generosity of

the solicitors concerned and an unfair burden may fall on

those who are willing to assist. The courts recognise the

value of legal assistance ,and justices and clerks to justices

look forward to the day when any litigant who comes
before them and who wishes to have legal aid is able to

obtain such assistance without relying on the charity of

members of the legal profession.

(5) Reconciliation

47. It is believed that many of the ills that beset marriage

are like many of the ills that beset the body, in that they

can be cured if taken in hand in time by skilled people.

Few couples want to see their marriage break, but there

is rarely hope of successful reconciliation when matters

have become so bad that one spouse has filed a petition

for divorce.

48. It is felt that what is needed is a nation-wide service

of skilled conciliators to which married people may turn

for guidance and help when signs of matrimonial trouble
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first show themselves. Marriage guidance councils are

doing good work, but they are not ubiquitous, their work

and existence are not widely enough known and too much
reliance is placed upon voluntary work.

49. At the present time, when trouble starts in the

married life of young people, so far as those young

people know, there is no one to whom they can turn for

advice except their parents. Often they are too proud to

let parents know of the trouble, and even if that is not

the case parents are not the best people to view the matter

dispassionately and advise disinterestedly.

50. It is felt that if there was a nation-wide conciliation

service staffed by trained men and women to whom any

married person could apply for advice and help knowing

that anything disclosed would be secret and that the only

desire of the person consulted would be to help to main-

tain the marriage, in the course of time husbands and

(wives would readily make use of such a service and

thousands of marriages would be saved from breaking up.

51 In spite of what has been said in the second para-

graph under this heading, it is thought by those putting

forward the suggestion that there would be no objection

to a person seeking a divorce being required first to consult

a member of the conciliation service.

(6) Child witnesses

52. It is recommended that it be made illegal for any

child of sixteen or under to be called as a witness in a case

before a domestic proceedings or divorce court.

53. In a court of summary jurisdiction where, for ex-

ample, a wife makes an application for a maintenance

and/or separation order on the grounds of persistent

cruelty, it happens quite frequently that the only available

direct witness of such cruelty on the part of the husband is

a child or children of the marriage (or step-children). In

cases where a child is called to give evidence it is very

likely to be harmful to the child and experienced

magistrates feel that the evidence of children is of little

value.

54. As well as the harm which may be done to the child

who is called to give evidence, there should also be con-

sidered the effect on the parent against whom the child has

given evidence. If the case is not proved and home life is

resumed, children’s references to the case in court can be

irritating to both parents, and productive of further trouble

which might otherwise be gradually resolved. Where a

case is proved the guilty parent finds it difficult to forgive

the child for speaking against him or her.

V. CHANGES WHICH SHOULD BE MADE IN THE
LAW PROHIBITING MARRIAGE WITH
CERTAIN RELATIONS BY KINDRED OR
AFFINITY

55. It is recommended that the following be substituted

for Part II of the First Schedule of the Marriage Act,

1949.

(i) (a) Deceased or divorced wife’s sister.

Deceased brother’s wife.

Brother’s divorced wife.

Deceased or divorced wife’s brother’s daughter.

Deceased or divorced wife’s sister’s daughter.

Father’s deceased brother’s wife.

Father’s brother’s divorced wife.

Mother’s deceased brother’s wife.

Mother’s brother’s divorced wife.

Deceased or divorced wife’s father’s sister.

Deceased or divorced wife’s mother’s sister.

Brother’s deceased son’s wife.

Brother’s son’s divorced wife.

Sister’s deceased son’s wife.

Sister’s son’s divorced wife.

(b

)

Deceased’s sister’s husband.

(Sister’s divorced husband.

Deceased or divorced husband’s brother.

Father’s deceased sister’s husband.

Father’s sister’s divorced husband.

Mother’s deceased sister’s husband.

Mother’s sister’s divorced husband.

Deceased or divorced husband’s brother’s son.

Deceased or divorced husband’s sister’s son.

Brother’s deceased daughter’s husband.

Brother’s daughter’s divorced husband.

Sister’s deceased daughter’s husband.

Sister’s daughter’s divorced husband.

Deceased or divorced husband’s father’s

brother.

Deceased or divorced husband’s mother’s

brother.

56. This recommendation is put forward by several

clubs as they feel that hardship is caused to persons who
are not allowed, after dissolution of an earlier marriage,

to marry their previous “ in laws ”. As against this, there

are others who hold the opinion that if further exceptions

were added to the prohibited degrees in the manner
suggested above, this would remove a possible deterrent

to divorce and would therefore be a bad thing.

(.Received 15th January, 1952.)

EXAMINATION OF WITNESSES

(MISS M B SMITH and MISS A. STUART-COOPER, representing the Scottish Division of the National Federation of
V

Business and Professional Women's Clubs of Great Britain and Northern Ireland; called and examined.)

5095. (
Chairman) : We have before us from the Scottish

Division of the National Federation of Business and Pro-

fessional Women’s Clubs of Great Britain and Northern

Ireland Miss M. B. Smith of the Ayr Branch of the Federa-

tion?

—

(Miss Smith): Yes.

5096 I understand that there is another lady accom-

panying y-ou.—Yes. Miss A. Stuart-Cooper, President of

the Scottish Division.

5097. Your memorandum begins by saying:

—

“ This memorandum is based on the views expressed

by members of some of the 244 clubs (with a total

membership of over 14,000 women) who together form

the National Federation ...”

Would you tell me how many of these clubs are in Scot-

land and how many in England?—I am dealing with the

Scottish clubs only and there would be about seven Scottish

clubs who sent in answers to many of the questions,

representing about 600 members.

5098. You sent round questions to your clubs?—Yes, a

questionnaire in the terms of the five questions on which

the Commission invited submissions.

18562

5099. Seven of the clubs in Scotland gave their answers?

—Yes, there were one or two other clubs who answered

certain questions, but seven clubs dealt, on the whole, with

all of them.

5100. The memorandum, so far as it relates to Scotland,

is based upon those answers?'—Yes.

5101. I shall pass over Section I (A), which is headed
“ Changes which should be made in the law of England ”,

because you are not going to speak about that, are you?—
No.

5102. Then, in Section I (B), we come to your recom-

mendations for changes which should be made in the law

of Scotland. The first is under the heading “ Wilful deser-

tion for three years ”—I have no questions on that. The

second heading is “ New grounds for divorce ”, and you

say there:—
“The suggestions which have been made concerning

changes which should be made in the law of England

have also been made regarding changes which should

be made dn the law of Scotland so far as such

changes can be applied.”

B 3
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Then you express the general opinion that the law of

both countries should, as far as possible, be brought into

line and that any changes which are made should tend to

lessen the existing differences rather than to accentuate

the points of variance. I want you to turn now to the

changes which have been suggested in the law of England,

because you say that some at least of your clubs have

suggested these should apply to Scotland. Paragraph 7

in Section I (A) of the memorandum states :

—

“ The following are the recommendations which have
been made by clubs who are in favour of extending the

grounds for divorce ...”

You start off with divorce by agreement, and the first

sentence is:

—

“It is appreciated by those who put forward this

recommendation that to make provisions for divorce by
mutual agreement 'Strikes at the foundations of the

present law relating to divorce. But, nevertheless, pro-

vided that proper safeguards are made for the care and
maintenance oif the Children of the marriage ...”

and so on. I do not propose to ask you questions about
this, because we have had so many witnesses who have
discussed the arguments for and against it. Your clubs
apparently are divided upon it?—Yes.

5103. I do not think that it would be fair to cross-
examine you on it—we have taken note of the suggestion

—

unless you wish to add anything (to what is in the memo-
randum?—There is one point I would put generally and
that is that in Scotland marriage used to be easily entered
into. Prior to 1938 a man and woman could take each
other as married partners without any witnesses. There
was some advantage in that they could easily get out of
marriage without coming .into the orbit of the law to do so.

We realise of course that the children ought to be cared
for, and that regulations had to be made for their up-
bringing, but nevertheless I feel that Scotland has now
lost a lot of liberty in that a man and woman must get
someone else to marry them.

5104. “ Must get someone else to marry them ”?—There
is a mutual consent. If each party takes the other they
get married but, as you know, if one person had given
consent under duress the marriage can be nullified. If
one party breaks that consensual arrangement, the other
party can get a divorce for desertion, if that party is

willing to adhere. Yet when there are two parties who
have given up marriage, who do not live together, and
there is no consent to the continuance of the marriage
on either side, neither party can get a divorce. We think
that where there is no consent whatever there should be
some arrangement made whereby either party can raise
an action for divorce or to have the marriage dissolved.

5105. I do not quite understand your saying, “where
there is no consent whatever ”. How can two people get
married without consent?—If one of them was drugged,
or something like that. There 'have 'been occasional cases,
though they have been few and far between.

5106. I do not think I want to ask any other questions
about that. You did say that under the old system when
people could get married easily they could get divorce
without going to .the court. Perhaps Lord Keith will deal
with that later, because I am not very familiar with it.
Then you also say that you recommend that some form
of relief should be available to a spouse who has been
living apart from the other spouse for a considerable period
of time, even though that spouse be the one who is now
known as the guilty party ”, unless “ the innocent party ”

can prove that he or she has conscientious objections to
divorce. You say the period of separation whioh it has
been suggested should qualify varies from five to seven
years. That, again, is a suggestion which has been made
so often and opposed so often that I think we
are familiar with the arguments on both sides,
and we note the views of your cluhs on it.How many of your seven clubs who answered the question
made that particular suggestion?—Two clubs only.

5107. Coming back to the suggested changes in the law
ol Scotland, would you turn to paragraph 18, in Section I
(B), where you deal with “ Judicial separation ”? You

“ft*® recommended that new standards of cruelty
should he defined, as it is considered that the present
legal measure of cruelty is too exacting.”

Then in the section dealing with suggested changes in the

divorce law in England you say, in paragraph 3 :

—

“It is recommended that the definition of cruelty

be extended to cover conduct such as would justify

a refusal to cohabit but which, at the present time,

would not amount to cruelty.”

Was that the sort of thing which the Scottish clubs had in

mind?—Yes.

5108. Then I come to Section II (B), which is headed,
“ Changes which should be made in powers of courts
of inferior jurisdiction in Scotland ”. We had that very

fully dealt with on the first day of our hearings here.—
The memorandum is not quite accurate here, Sir. There
were another two clubs which reported against that, so

that actually the reports became even.

5109. So it should be really “Half the clubs which
answered recommend. . .

.”?—Yes.

5110. Would you turn now to Section III (B) of the
memorandum, which deals with changes which should
be made in the law relating to property rights of husband
and wife in Scotland? This, as I understand it, is simply

a statement of what the clubs suggested?—Yes.

5111. And you end up by saying :
—

" All the clubs making reports, however, were unable
to suggest methods of making practicable and enforce-

able the proposed right of a spouse to a share of the

income of the other without the possibility of breaking
up the marriage.”

—Yes.

5112. So that your clubs were aware that there were
certain dangers in saying that a proportion of a wife’s

income shall belong to the husband and a proportion
of the husband’s income shall belong to the wife?—Yes.

5113. [Lord Keith): I would like to know, if you can
give it to me, the proportion of the clubs in Scotland that

suggested divorce by agreement, that is, by mutual consent?
—Two clubs, with a membership of 200.

5114. Two clubs out of seven?—Yes.

5115. Then it was the same proportion as in the case

of divorce after a period of separation?—Yes.

5116. In the case of the other five, were they adverse
to these suggestions, or did they just return no answer?

—

They did not raise that point.

5117. In the questionnaire which you circulated did you
put the question of divorce by agreement and divorce
after separation?—No, the questions were the general
ones set by the Commission and it was left to the clubs

to raise any points they liked.

5118. And two of the clubs who replied proposed
divorce by agreement?—Yes.

5119. And was it the same two which proposed divorce
after separation?—Yes.

5120. How many clubs did you circulate altogether?

—

Twenty-four.

5121. And does that mean that out of the twenty-four
only seven replied?—Yes.

5122. Are the twenty-four clubs scattered pretty well

over Scotland?—Yes.

5123. Can you tell me to what areas the two clubs
belong that made these two proposals?—Edinburgh and
Ayr.

5124. (Chairman): And what post do you hold in the

Ayr Club?—I am just an ordinary member now, I was
President at one time.

5125. Were you President at the time these answers were
sent in?—No.

5126. (Lord Keith): In the changes which should be
made in the law of Scotland you deal with, wilful desertion
for three years and the question of adherence ; how many
of your seven clubs made this proposal?—The same two,

5127. I am beginning to wonder what the other five

clubs did propose, but perhaps we will come to that.

Would you turn to “ Judicial separation ”, which is dealt

with in paragraph 18? You say there :
—

“ It is suggested that if some arrangement were made
whereby on divorce the innocent spouse would be paid
regular sums by way of maintenance, the number of

judicial separations would decrease.”

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 587

29 October, 1952] Miss M. B. Smith and Miss A. Stuart-Cooper [Continued

I wonder whether your clubs have any view on the ques-

tion of whether a young woman, with no children, who is

able to work and support herself should get maintenance
from her husband after she has secured a divorce? Has
that matter been considered at all?—Why should a woman
who is able to support herself not get some money from
the man she has married, as against a woman who may
be lazy?

5128. That is against the husband whom she has married.

But what about the case where she is divorced from her
husband? Would you still say she should get some money
from her ex-husband although she is able to support

herself?—We cannot see why a woman who may not wish

to work should be allowed aliment as against a person
who is willing to work and does work in order to support

a family. After all, the basis is the marriage contract,

and the law as it stands says that a man is bound to

aliment his wife irrespective of whether she can support

herself or not.

5129. You do not seem to be a very strong supporter of

sex equality, Miss Smith?—We are fully aware that we .

cannot be equal in many things. We are of the opinion

that men and women are complementary to each other.

5130. We come to the question of changes in the juris-

diction, that is, whether the SherifE Courts should have the

power to divorce. The clubs were equally divided on
that?—Yes, but there were another two clubs who stated

that there should be no change.

5131. Does that mean they were divided, two to two?

—

Yes.

5132. That is four, and the other three did not deal

with this at all?—No.

5133. Can you tell me, just out of interest, Miss Smith,

what the five clubs that did not deal with changes in the

law of Scotland, under Section I (B), did propose? Is that

a complicated business, because if it is I do not want
to -botiher you about it? It is just out of interest that I

would like to know.—What did they propose other than

the two which I have mentioned?

5134. Yes.—One of them suggested a new ground for

divorce, incapacity of either party during the marriage.

5135. You mean impotency?—Yes. Another one dealt

with aliment.

5136. Aliment of the wife?—I have not got them all

down here.

5137. It was just to get some idea of what it was that

was suggested, but I gather that there were various

suggestions made by the other five clubs which you have

not thought worth while incorporating in this memo-
randum. Is that right?—No, they have all been

incorporated.

5138. Can you tell me what has been incorporated

that was dealt with by the other five clubs?—So far

as I know all their recommendations are included in the

memorandum. Our Headquarters in England drew up
the memorandum. I sent them the views of the Scottish

clubs for inclusion. That is why I am having difficulty

in answering your questions.

5139. It may be that it is more proper to direct some
of these questions to the English body when they are

giving evidence?—Yes.

5140. I just want to come to one or two of the points

that you mentioned as expressing your own view. You
pointed out that marriage in Scotland at one time was

marriage by the simple consent of the two parties
;
they

could agree to take one another as husband and wife

without any ceremony and, in theory at any rate, without

any witnesses, and that constituted marriage.—Yes.

5141. And I think you said that in that case, as they

married by consent, they could divorce themselves by
consent, or did I misunderstand you?—They did divorce

themselves by consent—by just parting.

5142. What you mean is, .they did not disclose their

marriage to anybody and as no one knew anything about

it they could then just separate?—Yes.

5143. I thought that was what you meant, I see the

point. But you do agree, that if two parties married

by consent and they wished to have their marriage estab-

lished they had to bring a declarator of marriage in the

courts?—Yes.

5144. I think your other point was this, I want to know
if I am putting it right, that if divorce can be obtained

where one of the spouses rejects the marriage, why should

divorce not be obtained where both spouses reject the

marriage? Was that the point you were making?—That
is the point.

5145. That was with reference to divorce by mutual

consent?—That was raised by one of the clubs, that it

seems strange that there should be no divorce obtainable

when bo-th parties do not want the marriage to continue.

5146. (Chairman) : May I ask you one other thing?

Did I understand you to say to Lord Keith that, apart

from sending in the replies to the questionnaire, you had
nothing to do with the preparation of this memorandum?
—No, not the principal memorandum, it was prepared

by Lady Littlewood. I sent her the report of the Scottish

clubs and she incorporated it in the principal memo-
randum.

5147. (Lady Bragg): Am I right in thinking, Miss Smith,

that in each club in Scotland there is one representative,

and one only, of every profession?—I guess a great many
professions. (Miss Stuart-Cooper) : We have as many -as

care to be members from all the professions and busi-

nesses. It is not limited to one each.

5148. Do you mean to say that there might be two pro-

bation officers?—Yes, there might be ten.

5149. What I really want to know is who actually in

each club answered these questions? I can imagine that

you would have possibly a children’s officer, a probation

officer, a doctor, a solicitor and a barrister, and probably

that those people, the representatives of those professions,

might have formed a committee of experts to answer the

questions. Can you give me any help in how each club

arrived at its proposals?—In some clubs they did have a
small committee, but it was not necessarily drawn from the

professional members. It was really the committee of die

club. The members might have been from any profession

or any business, but very often there was one of the

legal members assisting.

5150. You did not pay special attention to those mem-
bers who had specialised knowledge?—No.

5151. And would it be right to say that most of the

members of the Federation would be unmarried women?
—That is rather difficult to say. There would be quite,

I should say, forty per cent, married.

5152. As high as that?—Yes, I would say that, roughly.

5153. But, in general, you would say it was not a
specialists’ memorandum, everybody had a share in it?

—No, it is not a specialists’ memorandum.

(Chairman): Thank you, Miss Smith and Miss Stuartr
Cooper, for the memorandum and for coming here to

help us today.

(The witnesses withdrew .)

(NOTE: Evidence was given by the English representatives of the National Federation ofBusiness and Professional Women's

Clubs of Great Britain and Northern Ireland on Monday, 24th November, 1952 (Thirty-Fourth Day).)
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PAPER No. 65

MEMORANDUM SUBMITTED BY THE SOLDIERS’, SAILORS’ AND AIRMEN’S
FAMILIES ASSOCIATION

A. PREAMBLE
Nature of the Association

1. S.S.A.F.A. is a voluntary association which was
founded in 1885 and incorporated by Royal Charter in
1926. Its objects are to study the welfare of the wives,
widows, children and other dependent relatives of men
and women who are serving or have served in H.M.
Forces. S.S.A.F.A. has approximately 1,500 branches in
the United Kingdom and overseas, staffed by about 15,000
voluntary workers. In 1950 nearly 200,000 problems were
referred to S.S.A.F.A. for solution.

Principles of S.S.A.F.A. work

2. S.S.A.F.A. is by nature concerned in promoting
family life on a healthy, secure and permanent basis and
all its endeavours are consistently applied to that end.
It is, therefore, a fundamental principle of the Association
that no S.S.A.F.A. worker will ever willingly help to
provide evidence for, or to institute, divorce proceedings.
In any marital dispute the Association invariably tries to
effect a reconciliation between the parties. Should the
attempt fail and the couple be determined on divorce or
judicial separation, they are referred elsewhere.

The Association has adopted this attitude, apart from
any question of principle, because of the absolute necessity
of ensuring the frankness and confidence of those who
seek its help.

Volume of reconciliation work

3. S.S.A.F.A. does a considerable amount of reconcilia-
tion work. Of the 200,000 problems referred to S.S.A.F.A.
in 1950, only about 57,000 involved help with money or
in kind. The remainder were advisory, and of these a
substantial proportion concerned matrimonial questions,
or were consequential on a marital dispute.

When a soldier or airman wishes to stop payment of
marriage allowance to his wife, S.S.A.F.A., at the request
of the War Office and the Air Ministry, investigates the
possibility of a reconciliation before the stoppage is put
into effect.

The law of Scotland

4. Part G sets out certain proposals relating to the
law of Scotland. These have been prepared at the Head-
quarters of the S.S.A.F.A. Scottish Branch by their
Honorary Legal Adviser.

Oral evidence

5. S.S.A.F.A. would be willing to appoint representatives
to give oral evidence before the Royal Commission if so
desired.

B. PRIVILEGE

6. It is in S.S.A.F.A.’s view a fundamental condition of
successful reconciliation work that both parties to a dispute
should feel able to speak freely and frankly, secure in
the knowledge that no word of what is said will ever
be repeated to a third person, or be used against them.
There can be nothing more damaging to this confidence
than a newspaper report of a divorce case which quotes
evidence given by a marriage counsellor, S.S.A.F.A. repre-
sentative, or some other welfare worker.

7. S.S.A.F.A. representatives have made the fullest
possible use of the protection at present given by the law
as it stands, but there are many cases, particularly in
undefended divorce proceedings, where “privilege of the
parties ” grants no protection to the marriage counsellor.

8. S.S.A.F.A. representatives have instructions never to
give evidence in divorce cases except under subpoena and
then only, after protest, at the express direction of the
judge. In S.S.A.F.A.’s experience most justices are
sympathetic towards the position of welfare workers
engaged in reconciliation and on occasions the judge has
expressly commended the attitude of the S.S.A.F.A
representative.

9. Nevertheless, S.S.A.F.A. strongly urges that legisla-
tion be introduced to grant absolute privilege to welfare
workers in respect only of their attempts to effect
reconciliations between parties to a marital dispute.

10. It is considered necessary that this privilege should
extend to marriage counsellors, probation officers,
S.S.A.F.A. representatives and workers for the Family
Welfare Association, etc. The difficulty of devising a
legal definition which would cover all those who should
be covered, but which would not be too wide, is appre-
ciated, but S.S.A.F.A. hopes that it would not be
insuperable.

C. LEGAL AID FOR DESERTED WIVES
11. S.S.A.F.A. considers that legal aid should be made

available to a deserted wife (particularly if she has
children) to enable her adequately to present her case
for maintenance to the court. When a wife with young
children has been deserted, she is most often left without
means. Her husband, on the other hand, has the whole
of his earnings with which to pay for legal representation.
In S.S.A.F.A.’s opinion the resulting inequality in the
presentation of the wife’s and the husband’s case some-
times results in miscarriage of justice.

D. ENFORCEMENT OF COURT ORDERS
Onus on the court

12. S.S.A.F.A. feels very strongly indeed that legislation
should be introduced to place the onus of enforcing an
order for maintenance, alimony or affiliation upon the
court which made it. It is at present far too easy for a
man to evade payment. He has only to change his
employment and residence to be able to ignore the order
for the rest of his life. While the wife can go to court
and obtain a warrant for the man’s arrest, no action is
taken until she succeeds in tracing him and can provide
the police with his address. It is, in S.S.A.F.A.’s view,
grossly unfair to place such a responsibility on a wife,
particularly when she is without adequate means. The
court, on the other hand, has at its disposal the police
and the National Register and should surely be auto-
matically responsible for enforcing the orders which it

makes. At present, court orders are, in S.S.A.F.A.’s view,
widely treated with contempt.

Enforcement overseas

13. S.S.A.F.A. is glad to see that the number of Common-
wealth territories in which orders made in the British
courts can be enforced is growing. With the intermingling
of peoples which took place during the late war and
since, this is particularly important. Notwithstanding the
agreements on enforcement which have been made, it is

extremely difficult for a wife resident in the United
Kingdom to carry out all the procedure necessary for the
enforcement of an order against a husband in, for instance,
Ontario. For this reason, S.S.A.F.A. would particularly
urge that the recommendation contained in paragraph 12
above should apply equally to the enforcement of orders
(where arrangements exist) against men living overseas.

Payment of arrears of maintenance

14. Under the law, as it stands, if a man is arrested for
failing to obey a court order and sentenced to a short term
in prison, such a sentence automatically cancels the arrears
which he has failed to pay. The purpose of a court order
is to provide for the support of the man’s dependants.
This is not ensured by the man spending a few weeks in

jail. S.S.A.F.A. considers that a prison sentence should
not absolve a man from paying some, or all, of the arrears
on the order.

E. CHILDREN
Custody

15. S.S.A.F.A. considers that the custody of the children
of a marriage should never be decided until the court
has seen and heard 'both parents and the children them-
selves. This is not always so at present.
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Tenancy of the home

16. In S.S.A.F.A.’s view, the courts should be
empowered to award the tenancy of the family home to
whichever parent is granted the custody of the children.

Furniture

17. S.S.A.F.A. also considers that the courts should be
empowered to allocate to the parent to whom custody is

granted sufficient beds, bedding and other essential furni-
ture to provide for the reasonable needs of the children,
irrespective of whether that parent owns the furniture or
not.

F. REMOVAL OF DETERRENTS TO
RECONCILIATION

Condonation

18. In some respects the present divorce laws provide
deterrents to reconciliation. Where a couple have been
separated for a prolonged period (as so often happens
when the husband is a Serviceman) and a matrimonial
offence has been committed by one or the other, any
attempt at settling their differences by trying to live to-
gether for an experimental period would now be regarded
as condonation. It is S.S.A.F.A.’s experience that when,
during a period of enforced separation, there has been
matrimonial trouble, a man returning from overseas is

deterred from making an attempt to save his marriage by
the fear of prejudicing his right to obtain a divorce.

S.S.A.F.A. suggests that, where a matrimonial offence
has been committed, a reasonable period of cohabitation
Should be permitted without prejudicing the legal rights
of either party.

Desertion

19. In the same way the present requirement that a
desertion must have lasted for at least three years since

the couple last lived together discourages real efforts at

reconciliation. Few would risk the failure of such an
attempt, towards the end of the three-year period, knowing
they would then have to wait another three years for their

freedom. Solicitors naturally advise their clients accord-
ing to the law as it stands.

S.S.A.F.A. suggests that to encourage attempts at recon-

ciliation it should be sufficient, to obtain a divorce, if a
desertion has amounted to an aggregate period of three

years during the last five, of which perhaps six months
of continuous desertion should have taken place imme-
diately before the petition.

G. LAW OF SCOTLAND
Divorce for desertion

20. In cases of divorce for desertion, Scottish courts
insist on evidence of the pursuer’s willingness to adhere
during the whole period of three years. It has often been
felt that this places the pursuer in a very difficult posi-
tion, in that he or she has to use, or at least appear to
use, every reasonable means to persuade the other party
to return, even when it is apparent that a real reconcilia-
tion would be hopeless. Obviously this state of the law
puts a premium on prevarication and accordingly it is

considered .that legislation should be introduced to make
it competent for the court to grant a divorce .for desertion
in any circumstances where the court is satisfied that the
alleged desertion was real desertion and not merely separa-
tion by mutual consent.

21. Further, adultery of the pursuer during the three-
year period is at present an absolute bar to divorce for
desertion. It is thought that the court might be given
some discretion in this matter.

Divorce for cruelty

22. In Scotland, the court has to consider the position
as it exists when the case is before it, and not at the date
when the act of cruelty was committed. If .there has been
a separation between the spouses, this may be a serious
hardship to the pursuer as .the person who committed the
cruelty may meantime have been living an exemplary life.

That would not mean, however, that the cruelty would
not begin again as soon as the spouses took up life

together, and it is thought that legislation should be
introduced on the lines of the English Matrimonial Causes
Act of 1937, which allows a petition for divorce where the
petitioner has been treated with cruelty since the celebra-

tion of the marriage, without any reference to the position

of matters at the date when the petition is presented.

Property rights of spouses on divorce

23. It is considered that the innocent spouse should no
longer be able to claim legal rights in the other spouse’s
estate, but that it should be left to the court to decide
the nature and extent of any provision which should be
made for the innocent spouse. In any event, the law
relating to property rights should be the same for husband
and wife. It should also be for the court to decide what
provision should, in appropriate circumstances, be made
for the support of the .pursuer in case of divorce on the

ground of insanity.

• (Dated 20th December, 1951.)

EXAMINATION OF WITNESSES

(MISS I. C. BUCHAN and COLONEL A. SPROT, D.S.O. ,
representing the Scottish Branch of the Soldiers', Sailors' and

Airmen's Families Association; called and examined.)

5154. {Chairman)-. We have before us representatives

of the Soldiers’, Sailors’ and Airmen’s Families Associa-

tion, Colonel Sprot, who is Secretary of the Scottish

Headquarters, and Miss I. C. Buchan, who is Secretary of

the Glasgow Branch. We are going to hear from that

Association in London on the 19th November ; and the

two witnesses here today have come to speak for the

Scottish Branch of the Association. I should say by way
of .preface .that it has been explained to us that as the

legal .points mentioned in the Scottish Branch’s memo-
randum will 'be adequately dealt with by the Society of

Writers to the Signet and other legal societies, .the Branch
has nothing to add on those points by way of oral

evidence, but I understand that Colonel Sprot would like

to tell us something as to the organisation of the Associa-

tion in Scotland, and that .Miss Buchan is prepared to

answer any questions on the reconciliation work of the

Association .—(Colonel Sprot) : Ladies and Gentlemen,
i.t was only my intention to try to be helpful by giving

a few sentences about that part of our Association which
is in Scotland, normally known now as the Scottish

Branch. It is composed of thirty-eight county and city

branches. That is the normal organisation of our Asso-

ciation throughout Britain, by counties, .and in certain

cases, large cities. I would like to point out that we in
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Scotland are all .part of the whole Association, but we are
permitted to adapt the policies laid down by the Council
of .the Association in the South so that they may fit in with
our own laws in Scotland and the preferences and customs

of our people in Scotland. Apart from that, Sir, there

is no difference at all and we accept and carry out the

policies laid down by the Headquarters Council in

London, on which Scotland has certain representatives.

Because of that, Sir, we thought it might be useful to the

members of the Commission for them to learn, if they

wished to, some of .the experiences of our workers and,

in particular, I asked Miss Buchan of the City of Glasgow
Branch, who has great experience particularly in relation

to these marital cases and difficulties, if she would be
prepared, as she most certainly was, to come here and
let you know what you wished, either by question and
answer or by any other means. But as this is the first

occasion on which you have heard evidence from our
Association, I would like to make it very clear that it

is the guiding policy of the Association in no way to

support divorce, but always if possible to mend the

fracture and to get the pair together again.

5155. Thank you, Colonel Sprot. Before I ask Miss
Buchan to tell us about her work, I would like to ask

one question arising on the preamble to your memo-
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randum. The last sentence of the third paragraph

states :
—

“ When a soldier or airman wishes to stop payment

of .marriage allowance to his wife, S.S.A.F.A., at the

request of the War Office and the Air Ministry, investi-

gates the possibility of a reconciliation before the

stoppage is put into effect.”

What about the sailors? You say “ a soldier or airman
”

—is there nothing corresponding to that for the sailors?

(Miss Buchan) : Yes, sailors also. We get cases from all

three Services, and before the marriage allowance can be

stopped they ask us to visit and report on the situation,

on whether there are grounds for stopping the marriage

allowance. That applies to the Navy as well as to the

Air Force and the Army.

5156. Can you understand why that sentence refers only

to the War Office and the Air Ministry, and not to

the Admiralty?—I think I can give what is probably

the correct reason. The Navy have a very strong welfare

service of their own. They are, as you know, frequently

referred to as the “Silent Service”, but that does not

mean that they have no dealings with a welfare associa-

tion such as S.S.A.F.A. [See also Question 7537, Minutes

of Evidence for the Thirty-First Day.]

5157. I understand that you are willing to give us some
account of your reconciliation work, and I think perhaps

it would be convenient if you would tell us what you

have come here prepared to tell us, before we ask you

any questions on it.—If I might be allowed just to make
a very brief statement, and then perhaps the Commission
would like to ask me questions about individual cases.

I will not cite any cases in this preliminary statement,

but I would like to state what I consider to be the main
reasons for marriage alienation within the Services, and

I would like to preface my remarks by saying that some
people do not know that S.S.A.F.A. is entirely a volun-

tary body. Although it is used by the Services it is not

kept up by the Services and it is not a Services body. 1

must stress the word “voluntary”. S.S.A.F.A. does act

as a liaison between the Services and the families, and

all our interviews are voluntary, confidential and informal.

Sometimes the request for help comes from the wife,

sometimes from the husband in the Services, and some-

times from the Commanding Officer on behalf of the

husband in the Services.

In the past year—I have confined myself to the past

year—I have personally dealt with at least sixty-six cases

of marriage reconciliation. That is a very conservative

estimate, for I have weeded out all those cases in which
there were merely quarrels between the husband and the

wife over various things and they were not writing to

one another, and then the trouble was cleared up. The
sixty-six cases were not cases of that kind, but cases where
there was real danger of marriage alienation. Of those

sixty-six cases, which I have dealt with in the year
October, 1951, to October, 1952, seventeen cases are known
cases of reconciliation, fifteen where the reconciliation was
doubtful or there was no reconciliation, and in the remain-
ing thirty-four I have no knowledge of the outcome. The
main cause of estrangement or alienation was, first and
foremost, separation of the husband from the wife and
family with no chance of establishing the married relation-

ship. This resulted in a lack of security in the home
life. The man may be moved away, the family must
vacate the married quarters, or no quarters are available,

and they go to live with “ in laws ”, relations, or in a
hostel. Such separation results in the family being
increasingly vulnerable to gossip, scandal, and anonymous
letters. It results sometimes in infidelity of one or other
partner. Too early separation after marriage can also
cause estrangement. The second main cause of alienation

is homelessness. The third cause is too easy marriage, or
what I call an abuse of the special licence laws about
marriage. I do not know the legal position with regard
to special licence for marriage, but I do know of too
easy marriage and certainly of an abuse of these special

licence laws. I am speaking personally now when I say
that I wish a hundred times a day that marriage was
more difficult than it is at present. It seems to me that
anyone can get married at any time without any prepara-
tion whatsoever. I am not speaking for the Association
when I say that, that is my personal view.

I would also like to make the point, on the position

of children in divorce or legal separation cases, that it

is apparently possible, which I did not know before I

came into this work, for such cases to go through without

any ruling regarding the custody of the children, And
a further point—I understand that a man may elect to

go to prison rather than support his wife and family, and
apparently get away with that.

The conclusion that I draw after doing this kind of

work for four years is that the War Office spare no money
or pains to bring partners together if the marriage is

breaking up. This is excellent ambulance work after the

casualty. They have a very fair system of points for

married quarters, but the system breaks down for two
reasons. There are not enough quarters and therefore

many married families cannot live in quarters. Secondly,

a man is moved away and the family must vacate the

quarters. They either go home to live with “ in laws ’’ or

they go to a hostel as a temporary arrangement until other

quarters can be found. That, in my opinion, is unsatis-

factory, because the greatest security against the break-up

of marriage is the permanence of a home, not temporary
lodgings. A young family cannot be moved around from
pillar to post. Every man has, in my opinion, an inalien-

able right to the security of a home.

I have now finished my outline, but I have got with

me details of a number of cases, thirty in all, and you
may be very surprised to learn that of these thirty, which
I have dealt with this year, twenty-two have no homes
of their own. They are living with “ in laws ” or with

relations or in lodgings ; three families are in married
quarters

;
five have homes of their own.

5158. We are very grateful to you. Your statement was
most interesting. I would like to ask you this question.

In the year from October, 1951, to October, 1952, you
personally dealt with sixty-six cases which might have

led to divorce?—Yes.

5159. 'Now would you turn to paragraph 3 of the

memorandum. There are certain figures there:—
“ S.'S.A.F.A. does a considerable amount of reconcilia-

tion work. Of the 200,000 problems referred to

S.S.A.F.A. in 1950, only about 57,000 involved help with

money or in kind. The remainder were advisory, and
of these a substantial proportion concerned matrimonial
questions, or were consequential on a marital dispute."

I wonder if you could tell me, an the year 195 1 were the

figures approximately the same?—I can only speak with

reference to Glasgow.

5160. I really wanted the total for the whole country,
but I would like to get the Glasgow figures if these arc

all you have.—In Glasgow in the same period we dealt

with a total number of 4,780 cases of all kinds.

5161. October, 1951, to October, 1952?—Yes, and of

these a very conservative estimate of the number of
matrimonial reconciliation cases is the sixty-six I have
quoted.

5162. You mean that the sixty-six you have mentioned
are all the marriage reconciliation cases dealt with in

Glasgow during the year?—In Glasgow, yes.

5163. You did the whole of them?—Yes.

5164. That is a little surprising because, if you take

the figures in paragraph 3, one gets the impression that a

very large proportion of the 200,000 problems were con-

cerned with matrimonial questions?—That may be. I

cannot speak for other parts of Scotland, but I can speak

with authority for Glasgow. I am the acting Secretary

and I do all the marriage cases.

5165. You say sixty-six out of 4,780, that is only a little

over one per cent.—Yes, but I think I should say in

elucidation of this point that I have really taken out

these sixty-six cases with special reference to this Com-
mission. There are very many cases where there were

difficulties at home but which were not leading to divorce

or separation, and I have not included these in that

sixty-six.

5166. If you had included them the number would have

been very greatly increased?

—

(Colonel Sprot) : May I be

allowed to intervene? I would like to explain that I did

not produce any figures so far as Scotland was concerned
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because those will all come in the general statement which
you will 'be receiving from our Headquarters in England.
[Chairman) : Thank you, I quite understand.

5167. (Lord Keith): Miss Buchan, am I right in under-
standing that so far as S.S.A.F.A. is concerned there are
rather special problems arising in marriage owing to the
absence of the husband on service?—

(

Miss Buchan)

:

Yes.

5168. And therefore we can say that this is an unfor-
tunate, but perhaps inevitable, consequence of the necessity

of maintaining armed forces?—I would say yes to that,

with a qualification. I think that the War Office are
making every effort to increase the number of married
quarters and hostel accommodation. But iwhere the
system falls down is, in my opinion, that the married
quarters so often simply mean temporary lodgings, and,
if I might give my own opinion on this point, I think

that the Services will need to reconsider the claims of
the married man with a family if he is going to remain
in the Services, and make some quarters available for a
family wherever the husband may be, not quarters which
must be vacated. I know the difficulties of this situation.

When I came into this work at first I was shocked to

discover that a family might 'have quarters in Tripoli, the

man moves away from Tripoli, there are no quarters
where he is going, and the wife must leave her quarters
and is left homeless. The hostel accommodation is

designed to meet that need, but it does not. I think that

the War Office in the future will need to make some kind
of provision—tl do not know what kind of accommodation
you would call it, whether you would call it hostel accom-
modation—'but at least a home that is permanent for a
family, wherever the husband may be. How that is going
to be worked out is not my business.

5169. No, but it does seem to me that in the Services

you can never get a permanent home for a married couple
in the true sense of the term at all?—Perhaps not. I have
one case on my files where a couple have been separated
for twelve years and, counting all the man’s periods of

leave and so on, they have had one year of life together
out of that twelve.

5170. And of course obviously that system inevitably

leads to matrimonial. . . .—. . . marriage estrangement,

that is my point.

5171. I quite see that and, so far as I can see, unless the

Services were to draw exclusively on single men, I think
that is a problem that will always be with us.—Perhaps
so, but I think it should not be.

5172. I am sure we would be as glad as you if we could
see a solution. Might I ask you this? Glasgow is prob-
ably the biggest area in Scotland from the point of view
of S.S.A.F.A. work?—Perhaps I should explain that

Glasgow is a county for certain purposes in its own right

and is not included as part of Lanarkshire. I do not know
how many cases Lanarkshire deals with, but I think it is

true to say that we are probably the biggest city branch

of the Association, apart from London.

5173. Yours is the biggest branch in Scotland?—Yes.

5174. And therefore you will see as much of this prob-
lem as probably anybody in Scotland?—Yes, I think so.

I do nothing else. I do not do any other case-work except

this.

5175. (Mr. Justice Pearce): Do the War Office refer to

you as a matter of routine any case where a soldier wishes

to stop his allowance?'—Yes, they ought to anyway.

5176. In the particular cases you deal with, the soldier

has to see you before he can get the authorities to stop

his allowance?—No, I do not often see the soldier, but

I must see the family. I must interview the wife. I very

seldom see the soldier or the airman or the sailor, but I

do when I can.

5177. Do you not see both parties in most of your

cases?—Unfortunately no, except in special cases. If the

man is home on leave or has been given compassionate

leave, then I see both parties. If the man is in Korea
and his home life is breaking down, the War Office or

the unit may decide to fly that man home. They have

done that. That is what I mean when I say the War
Office spare no expense if they think that bringing a man
home will prevent the breakdown of a marriage. But

the men do not always get leave, and in that case I have

to send out a very confidential report through our London
Headquarters to that man’s unit, and the Commanding
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Officer must deal with the situation from the man’s end
and may or may not report back to me the results.

5178. And I gather that you have had almost an equal
number of known failures and known successes in the last

year, seventeen to fifteen?—Yes, of the cases that I am
aware of.

5179. Is that a fair average, do you think, of the cases

that come your way?—It is very difficult to answer that

question because, as I said, there are thirty-four that I have
never heard the result of.

5180. I am dealing only with known results. It is fair

penhaps to infer that the unknown ones may have the

same proportion as the known ones, but dealing only

with the proportion of known results, is fifty per cent,

success a fair average?—I would not like to commit myself

on that. When I was preparing this survey I was rather

surprised that the result was fifty-fifty, I thought our

successes were fewer.

5181. I wonder if you could help at all on this point.

Do you think that if a court referred to some person

with your sort of qualifications all cases for divorce that

came before it, either just before the divorce proceedings

started or just after the divorce proceedings had started,

there would be the same sort of chances of success as you
have?—I think that there ought to be this kind of service

before divorce proceedings are started.

5182. Supposing it was necessary that before starting

divorce proceedings the parties should be put in touch

with someone with your sort of qualifications, do you

think it would be reasonable to hope for the same sort

of proportion of successes as you get?—I could not answer

that dogmatically. I think that it should be tried, but I

cannot say in how many cases it would succeed.

5183. It would probably be much lower, because they

would have got further on the road to divorce than at the

time at which you get them ;
but do you think that there

would be a reasonable hope that some proportion of

marriages would be saved?—Yes, some of them would be
saved.

5184. Do you think from your dealings with these

parties that there would be any feeling of resentment

on the part of the people if someone with your sort of

qualifications were sent to them, assuming it were neces-

sary that that should be done before proceedings were

started?—I think that a lot would depend on the status

of the person sent. We do not find this resentment because

the wife knows that we are there in her interest. We
never take sides, and I make it quite plain from the start

that I want to help her and that I want to hear all that

she has to tell me. She knows that I am there in her

interest. Equally, I say the same thing to the man and

then, if possible, I get them both together.

5185. Assuming it was made clear by the person dealing

with the matter, as you make it clear, that he or she

was not trying to favour either side but was merely there

to help and to see if a breakdown could be avoided, do
you think there would be any resentment felt?—There

might be in some cases, but I still think it would be worth

doing. I have had occasional cases where the person sits

and says nothing, and I spend perhaps twenty minutes in

trying to break down that resistance. But whenever they

come to see that I have no axe to grind and that I only

want to help, sometimes all the story comes out at once

and I am there for another hour after that.

5186. Your view is that it would be valuable if, as a

preliminary to court proceedings, someone with your

sort of qualifications went to interview the parties?—
Yes, most decidedly.

5187. (Chairman): That suggests another question 1

would like to ask. Where the soldier or airman or

sailor wishes to stop payment of a marriage allowance,

is the procedure that you are asked to go and see the

wife, or is it that you write and ask the wife to come
and see you?

—

We are asked to visit the wife, but in

practice I do not; I ask her to come to me because I

can talk to her in my office in private. That is next to

impossible dn the houses that we go to visit, and it is

simply for that one reason that we ask the marriage
cases to come to the office. If they do not come then we
visit the home
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5188. The reason why I ask is that I know of one
voluntary worker who gets communications like this:

“Private X has stopped his pay to his wife, who lives

at such and such a place. Will you go and see her?”
Then the worker goes and talks to her, and I think that

the wife then knows, as in your case, that this is some-
body who is going to look at the problem from her point

of view and is not working against her. That has been
your experience, too, I understand?—You mean they are

unwilling to come for interview?

5189. I mean whether you go to see them or whether
they come to see you, they will realise that you have
been asked to see them by the War Office or the Admiralty
and that you are not merely a busybody “ butting in ”?

—

Yes, that is understood.

5190. (Mr. Lawrence): Would you explain a little

further the work that you do? -I gather it happens like

this
:
you get a report from the War Office that a serving

man wants to stop his allotment to his wife.—If I may
correct you, the reports usually come from the unit.

5191. I suppose in a great many cases that is because
the man has had some report from a friend or relative

that his wife is misbehaving herself, or she has not
written to him for a long time?—Yes.

5192. You go and interview the wife to see whether
there is any foundation for the suspicions of her husband?
—Yes.

5193. And in the successful cases you have mentioned,
I suppose it means that you have discovered that there is

no real ground for complaint against the wife?—I have
known both true.

5194. I follow what you mean, you find both true, and
the successful cases that you have mentioned, the seventeen
in the recent year, are those cases where, whether there
was ground for complaint or not, the serving man has
agreed to resume the allotment to his wife?—Yes. In
some cases there were grounds for doubt about the re-

lationship, and these have 'been brought to light and the
injured partner has forgiven the other partner. In other
cases the allegations were untrue. I can think of one case
in particular where fortunately the serving man was sent
home from his unit and came to see me in the office

before proceeding to his wife, and I was able to show him
how the matter looked from his wife’s point of view,
and he went home in a very different spirit than he would
have done if he had gone straight home first. There was
a reconciliation in that case.

5195. (Do you ever find that, having effected a recon-
ciliation, the same thing occurs again with the same man?
—Yes, 'I can think of one case where the reconciliation

did not hold. The wife went back to the other man again.

5196. But, by and large, would you say that the recon-
ciliations that you effect in these cases are lasting?

—

That is very difficult for me to answer, because we cannot
do follow-up work.

5197. No, but if the partnership broke down again,
the case would come back again through your hands,
providing the wife was still living. . .

.—Quite right. We
assume that everything is going on normally if we do
not hear to the contrary, but we have no proof. I can
think of two cases where both men are discharged

;
one

man has got his discharge on compassionate grounds, and
the other was due for discharge next year and the War
Office have allowed it earlier on compassionate grounds.
Both these cases are going on successfully and I have
had recent dealings with both of them. But they are
now out of my jurisdiction because the men are now out
of the Services.

5198. But your experience tells you that this reconcilia-
tion work has a durable and lasting value. It is not
merely a temporary patching that subsequently breaks
down?—No, I do not think so ; I should hope not.

5199. (Mrs. Jones-Roberts)

:

In the course of your pre-
liminary statement, you said that you thought that entry
into marriage was much too easy. I think that the Chair-
man may rule that this is outside our terms of reference,
but with his permission I would like to ask you whether
you have any views as to how this problem might be
overcome, to the advantage of those entering marriage?
Had you, for instance, in mind sufficient time to enable
marriage guidance to be given, or to enquire, say, whether

there is housing accommodation available, and practical

matters of that kind?—If the idea behind this Commission,
as I take it, is to recommend to the Government changes
in the law, if necessary, then I would hope that the
marriage laws will be brought up to date.

5200. (Chairman): I do not rule out the question in

the least, but I do not think that Miss Buchan’s idea of
our function is quite correct. 1 think you will see, if

you will read the terms of reference, what we are required
to do. We are asked to consider whether any changes
should be made in the law concerning divorce and other
matrimonial causes, or in its administration.—I think I
can answer your question now. I can think of one case
where the couple knew each other for only four days
before marriage. Now, to my mind, that sort of thing
should be impossible. It was the case of a sailor who
met a girl in a cafe where she was employed as a singer.

He invited her out to the pictures twice and then asked
her to marry him, which she did.

5201. (Lord Keith): Might I ask a question on that,
Miss Buchan? In that case there must have been a special

application to the Sheriff, must there not, to shorten the
period of notice of marriage?—Presumably, yes, because
marriage did take place.

5202. (Mrs. Jones-Roberts) : I do not know about the
position in Scotland, but I think that in England it is

possible to obtain a Superintendent Registrar’s certificate,

which enables parties to get married in little over twenty-
four hours. I do not know if that is the case in Scotland?
—That is what I mean when I talk about the abuse of
special licences. I know that there are occasions when
it is advisable to have a special licence to marry in a
hurry. For example, the parties may have known one
another for a long time and perhaps one is suddenly
going abroad on business or in the Services and they
want to get married right away. There should be no
reason against that, but it seems to me an abuse of special
licences if a couple can marry with four days'
acquaintance.

5203. Have you any particular qualifying period in
mind?—No, I have not. I know of a successful marriage
where the couple did not know each other for a long
period before marriage. But four days is far too short
a period.

5204. (Chairman): I do not want to interfere unneces-
sarily, but I think there is probably a wrong idea con-
veyed by the use of the term “ special licence ” in
Scotland, because there is not any such thing.—No, I am
probably calling it by the wrong name, but whatever the
law is that makes such marriages possible, to my mind
it should be amended.

5205. (Mrs. Jones-Roberts): In Scotland I believe that
you do not require parental consent if a person is under
twenty-one but over sixteen?—They may marry at sixteen,
I understand, but they must have the consent of the
parents. I may be wrong, here again this is a legal
matter with which I am not conversant. I do know of
people who have been married at sixteen.

5206. But the type of marriage you have in mind is

where the families are not brought in, just casual
acquaintanceships that end up in the registrar’s office or
something of that kind?—Yes.

^
5207. Without any family sanction or any enquiries?

—

5208. So we can really take note that in your experience
it is a very unfortunate occurrence?—Yes, certainly.

5209. (Mr. Mace): Would you turn to paragraph 15
of your memorandum, which deals with custody of
children? You express the view in this memorandum that
the custody of children of a marriage should never be
decided until the court has seen and heard both parents
and the children themselves. Do you, from your own
personal experience, support that?—By and large, I would.

5210. Have you any experience of any case where the
husband is not in the Services?—No. All my cases are
Service cases.

5211. Your experience is that the husband is away and
cannot have custody, is it not?—It does not work out
like .that. Perhaps it would be helpful if I gave you an
example. A husband was a serving soldier and he had
two boys and one girl. The wife was not a good woman
and it was not thought desirable that the children should
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,be left in her custody, but in .the court .the husband was

given the legal custody of the two 'boys and nothing was

said about the girl who was very young, she was five or

six at the time. That girl remained with her mother, and

we got the case when the question of the welfare of the

child arose. The father was concerned for the child’s

welfare and felt the child was 'being neglected, and it

was true enough. When I wrote to the solicitor con-

cerned to ask him what had been the findings of the

court on that occasion I was told that the question of

the custody of the daughter had not arisen.

5212. Then .the husband was petitioning for divorce? —
I cannot remember whether it was divorce or legal separa-

tion. 1 think it was divorce.

5213. Buit Che husband on the petition would make a

declaration as to the number of children of the marriage?

—Presumably.

5214. So it would be before the court that there was

this young child?—I would not have thought so.

5215. (Chairman): May I intervene for a moment?

Do you know what was or was not before .the court on

this occasion?—! wrote to ask and that is what I was

told.

5216. You were told that no order was made about the

little girl, but do you know, from your own knowledge,

what was or was not before the court in the way of

information when the court heard the case? I have no

detailed knowledge of that.

5217. Have you any knowledge of what was before the

court on that occasion?—! have only the report that our

London Headquarters gave to me, that the question or

the girl’s custody had not been before the court.

5218. (Mr. Maddocks): I would like to make clear, for

the benefit of the other members of the <Commission,

how you work. Your memorandum talks about ffie war

Office and the Air Ministry. The .position is this is it

not
:
you do not get instructions from the War Omce,

they nearly always come to you from the welfare officer

of the unit?—Hot always, we sometimes get communica-

tions from .the War Office, but most of them are from

the unit. They eventually do go to the War Office.

5219. I thought you got it from the unit?—AVe get

communications from .the units of all

the Air Ministry, the War Office and the Navy Welfare

Offices.

5221. Yes, but it is not stopped arbitrarily? No, never.

willing to lose it if there is no reconciliation. But it is

never a case of being afraid of us or of the consequences,

5220. (Lady Portal): Miss Buchan, may I ask you to

clarify one or two points for me about the allowances

paid to Servicemen’s dependants? Is the allowance^sily

stopped, does a woman lose her allowance ea.sily? No.

A man cannot say, “I am .going to stop my wife s allow-

ance”, he cannot decide that without due checking up

of the situation. But it is the unit or the War Office who

will write to us asking us to look into this matter and

find if there are grounds for withdrawing the allowance,

because after all it is not .the man’s money it * ffie

Government’s money. Two guineas under the rank of

sergeant is the Government allowance and the man only

32? 17s 6d. from his pay. Therefore, if the allowance

is going to be stopped it is the Government s money that

is going to be stopped, not his, except for the 17s. 6d.

5223. (Dr. Roberton): I would also like to ask about

the custody of children, Miss Buchan. If it were possible

to make arrangements for the fuller care of children in

court the existing services available for such work would

not be adequate. S.S.A.F.A. could not undertake any

more work, or even the children’s officers. Do you agree?

—I think that is probably right. I do not have intimate

knowledge of that, but I think that is probably right.

The children’s officer would be swamped with families

needing attention. What happens in practice if the man
gets legal custody of the children while he is in the

Services is that they are usually parked out with relations,

his mother or someone like that.

5224. Have you so far made use of the comparatively

new Marriage Guidance Council?—Yes, in two very

successful cases we have had the co-operation of the

Marriage Guidance Council.

5225. (Mrs. Allen): You said, Miss Buchan, that you

generally invite the woman to visit you in your office?—

Marriage cases only.

5226. I take it that in many of such cases the question

of children will come in?—Yes.

5227. How do you assess their position if you do not

go into the homes, or do you go into the homes when

the question of children arises?—Where we are worried

about a child, such as in the case I outlined, we do go

to the home time and again to see how the child is being

cared for. That is not with a view to discussing the

situation from the wife’s point of view ; it is simply to

find out about the welfare of the child. We are asked

time and again, “Will you go to So-and-So’s home, he

thinks his children are being neglected ”, in which case we

would go to visit the home to find out. We do that

time and again to see how the children are faring, but

that is rather different from trying to effect reconciliation

between husband and wife.

5228. Yes, I appreciate that, but very often the husband

is away from the wife. It is the lack of care of the

children that creates the first doubt, I see.—We would

always go to visit the home if there was any question

like that involved.

5222 Please do not think I am belittling your efforts

but I am rather trying to connect it up m my own mind

with some sort of organisation or officer who would

function in civilian cases. I am wondering whether ffie

hitrh loraDortion of success that you have had in recon-

dtiation could possibly have been attributed to fear on

the part of the woman of easily losing the allowance?

On the contrary, we do not raise that issue unless we are

obliaed to I do not think it is a question of fear.

None of the people who come to us are afraid of us

£ 5"anS

i very

5229. (Mr. Brown)

:

May I go back to your seventeen

cases of reconciliation? Did I understand it correctly

that sometimes the soldier felt he had a grievance, but

the complaint was on completely false grounds? Some-

times, yes.

5230. Could you tell me what proportion of your

seventeen reconciliations were based on completely false

grounds?—I have not had experience of many cases of

that kind. I have only two cases here. In one, the

grounds were completely false and a reconciliation was

effected, and in the other, we are still continuing the case,

reconciliation is doubtful. We have been workmg on this

case since 1949.

5231. The point I am trying to get at, Miss Buchan,

is that where the grounds of accusation are completely

false you could hardly call it a real reconciliation because

there was really no true ground for any difference?

Although I appreciate your point of view that where there

were no grounds for doubt there would be no need for

reconciliation, it does not work out like that in practice,

because a lot of ill-feeling has been engendered, and the

parties do not get back to normal relations quite so easily.

5232. But there is a difference surely in character in a

case where there are true grounds of complaint, and 1

would say that approaches more nearly the normal civilian

case There is a difference between that case and ffie case

where the accusation is made on completely baseless

grounds. But in any case, I think you have answered my
noint by saying that of your seventeen there were two

cases that might come into that category—There were two

out of ffie seventeen, yes.

5233 (Dr. Baird) : I wonder if you have any views on

the kind of training that a person doing your sort of

reconciliation work should have?—I find that very difficult

to answer. I got my training not in marriage guidance at

all but in training for youth leadership ;
over twenty-two

years, working with youths and girls of marriageable age.
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I got my training in the Y.W.CA. and it is quite fortuitous
that I am doing this work now. I know that the Marriage
Guidance Council have training courses, and I think that
that kind of thing would foe very helpful. I certainly feel
that normal training in dealing with young men and young
women in any sphere of work, youth work, club work,
anything like that, would give an insight into their
problems. But I certainly think that if you are taking up
this work you cannot go into it without any experience
whatever. I think training would be necessary. I do not
know if that answers your question?

5234. Yes, you mean some sort of training in social
work?—It does not follow that because you are married
you are a .good counsellor, nor does it follow that because
you are not married you cannot do the job.

5235. (Mr. Beloe): Earlier you expressed a good deal of
dissatisfaction that the court did not see children before
a divorce was granted. Have I quoted you correctly?

—

That is right.

5236. Is that because you have been shocked at the bad
arrangements that the parents have made for the children,
or is it for some other reason?—No, it is for that reason.
In the case that I have already cited, if the courthad known
fully the kind of home where that girl continued to live it

would not have agreed to it.

5245. So it may be that of the sixty-six cases you men-
tioned, there may be more than seventeen reconciliation
cases?—There may be, but I have no knowledge of them.
Colonel Sprot points out to me that in some cases the man
may have left the Services since, and therefore we have
no further information.

5246. And then you did say, in reply to another ques-
tion, that you could not follow up cases. I would like
you to amplify that?—We have only sufficient staff to deal
with the requests that come to us, we have not adequate
staff to do follow-up work.

5247. And is that a question of finance?—Yes, mostly
finance and lack of voluntary workers. We get cases
in—I do not mean marriage cases when I say this, but
all kinds of cases—at the rate of twenty or thirty every
day. They total over 4,000 in a year. There is just myself
the acting Secretary, in the office and one case-worker and
one welfare visitor with a car, one typist, one recorder
and one part-time welfare assistant. That is our staff and
it takes us all our time ,to cover the day-to-day requests
without attempting to do follow-up work. I think that
follow-up work should be done, but we cannot do it at the
present time owing ,to lack of money and lack of staff,
and lack of voluntary workers.

5248. (Lady Bragg) : Miss Buchan, you told us that you
would be sent to check up on a situation or to establish
the facts?—Yes.

5237. In that case the girl was not mentioned in court
at all, was she?—No.

5238. Are there any other cases you can think of, or is
that the only one?—No. I can tell you what I find
frequently—1 get coming to me very frightened women.
Who are estranged from their husbands, but who are
still keeping up a semblance of marriage because they are
afraid the husband will take away their children.

5239. And you think it would be better for the children
to stay with their mother in such a case?—Yes. The only
question should be—wihat is in the best interest of the
child? Should the child go with the father or with the
mother? I think that the ground of that judgment should
be—where will the child have the better chance?

5240. Is i't the mother or the father who is at fault in
those cases you have been mentioning?—In the cases I
have mentioned the father is at fault, except in the one
case, that I mentioned earlier, which was before the court.

5241. I see, but even then the mother is frightened that
the father will take the children away?—Yes, and I feel
that there ought to be some judgment that is objective,
not just the father or the mother deciding which is the
best thing for the child to do. They often cannot view
that question objectively.

5242. (Lord Keith)'. Might I ask. Miss Buchan, what
you mean by saying that the father is at fault? You say
that in all the cases except one the father was at fault.

—

If I did say that I did not mean to convey that. I was
dealing with the cases of frightened mothers, and in these
cases the mother had reasons for breaking up the marriage,
but was afraid to carry it out in case she would also
lose her children.

5243. (Mrs. Brace)-. Miss Buchan, when you were giving
us figures you mentioned sixty-six cases. You then went
on to say that there were thirty-four cases about which
you had no subsequent information. Oan you tell me why
you have no information about the thirty-four cases?
The reason I ask that question is because these amount
to a little over fifty per cent, of the original sixty-six.—In
eaoh case either the husband, or the Commanding Officer
on behalf of the husband, has asked us to see the wife
and find out the couse of -the estrangement. If reconcilia-
tion can be effected we do that, and we interview the
woman and send a confidential report to our Headquartersm London. Headquarters send that under sealed cover out
t0,feu

umt. Presumably the Commanding Officer deals
wim the man, but we may never hear any more about
that afterwards.

5244.

So that in half of the sixty-six cases you did nc
hear the actual results?—No, in many cases we do noknow che results.

5249. Supposing you hear from the unit that a man’s
wife has been unfaithful to him. You see the wife and she
denies it but, for one reason or another, you rather doubt
that reply. Do you leave it at that and send a report
to the unit to the effect that the wife denies the allegations,
or do you yourself make further investigations in order
to foe able to send a more accurate report?—If we think
we can get any further with the case we do. There are
some cases that I have been dealing with for as long as

fourteen months. What very often happens is that the
unit informs us that a Serviceman affirms certain allega-
tions. We call the woman in again and confront her
with that statement and find out what she has to say to
that. We do that kind of thing when it is necessary or
when we think any useful purpose can be served.

5250. Are you in a position to get information from
anybody other than the wife herself?—We do not do that.
It is against our principles to take secondhand informa-
tion. -While we may receive secondhand information, in
reporting we would always say that the information was
secondhand and that we would re-visit and try to see the
wife herself. We probably may give our own head office
the information we have received secondhand, but they
know not to accept it as authentic.

5251. (Sir Frederick Burrows): You stated that every
soldier had 17s. 6d. deducted from his pay as an allotment.
Is that a compulsory or voluntary allotment?—It is a
compulsory allotment.

5252. Secondly, you said that some of the marital un-
happiness is caused through lack of married quarters.
Would that be among the regular soldiers or among the
National Servicemen?—All the cases I have outlined are
of regular Servicemen.

5253. So the provision of more married quarters at

least for home stations would, you think, go quite a long
way?—Yes, I went through the cases to find out if any
of these were National Servicemen, because obviously the
Services cannot be expected to produce married quarters
for people who are only two years in the Services.

5254. I am grateful to you for clearing that up in my
mind, because I think it would be completely impossible
for married quarters to be provided for National Service-
men.—If I could go back to the question of allotments,

_

most husbands give their wives a voluntary allotment in

addition, but it is not obligatory.

5255. The voluntary allotment as over and above the
17s. 6d. which is compulsory?—That is called the qualify-
ing allotment. The serving man pays it out of his pay in

order to qualify for the Government’s two guineas as the
marriage allowance.

5256. Then he can make whatever allowance he likes

in addition, as a voluntary allowance?—Our difficulty is

to get the man to give a voluntary allotment to his wife.
They often -have far more pooket-money than the wife,
who is trying to keep her family and the home going.
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5257. (Mr. Flecker)

:

I gathered that nearly all the cases
yon dealt with were cases from overseas—you mentioned
Korea. Is that entirely so, or do you have home cases

as well?—Of the cases I mentioned, in two cases the
husband was in this country and in all the others the
husband was overseas.

5258. (Lord Keith)

:

You mean out of the 4,780?—No,
I am talking of the marriage cases only.

5259. (Mr. Flecker): Out of the sixty-six?—No, out
of these thirty of which I have summaries here

;
there were

two in this country and twenty-eight abroad.

5260. If they were home cases it would be easy for you
to see both husband and wife?—[Providing the Command-
ing Officer is willing to give the man leave, which is not
always the case.

5261. If a man can be flown home from Korea in order
that you may help him, surely he may take a train from
Portsmouth?—It seems most astonishing, but again you
have very different Commanding Officers.

(Chairman): Thank you very much, Colonel Sprot and
Miss Buchan, for coming to help us.

(The witnesses withdrew.)

(NOTE:—Evidence was given by the English representatives of the Soldiers', Sailors' and Airmen's Families Association on
Wednesday, 19th November, 1952 (Thirty-First Day).)

(Adjourned to Thursday, 30th October, 1952, at 10.30 a.m.)
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PAPER No. 66

MEMORANDUM SUBMITTED BY THE SCOTTISH CHILDREN’S
OFFICERS’ ASSOCIATION

PART A
1. Incompatibility

The Association directs attention to the tragic situation

which occurs when a woman and her children are forced

by the unsatisfactory and unbearable behaviour of the

husband, to leave him and live apart. The children suffer

because the mother has either to work to support them

or to live precariously on national assistance. The father

usually refuses to contribute towards their support unless

they return to live with him. Divorce in such cases is

generally impossible and time only perpetuates and

accentuates the unhappiness and deprivation suffered by

the wife and children. It is suggested that consideration

be given to the plight of such mothers and children in

their “ illegal ” separation.

2. Mutual separation

When a couple mutually separates, the present

machinery whereby a wife may obtain a decree for arrest-

ment of the husband’s wages for maintenance for herself

and her children is very cumbersome. Decree is only

granted for one arrestment. Many husbands are now
skilled in the art of becoming unemployed or changing

jobs to avoid further arrestment. It is suggested that

some type of “ continuing decree ” of arrestment might

be considered whereby the wife did not have to make
repeated approaches to the Sheriff on the husband’s

subsequent defections.

3. Marriage of minors

This Association feels that the existing marriage law in

Scotland makes it far too easy for minors to marry with-

out parental consent. Our experience in caring for

children who are the fruits of such early, unstable and

casual marriages confirms us in the view that, if minors

were compelled to have parental consent for marriage,

fewer of these marriages would take place but many more

of them would prove to be happy, permanent unions. It

is suggested that persons under the age of twenty-one in

Scotland should require the consent of their parents for

marriage, with the right of appeal to the Sheriff for

unwarranted parental refusal.

4. Legal separation

The Association . deplores the fact that in Scotland a

legal separation can be arranged without any court pro-

ceedings or previous investigations by a trained

professional social worker.

5. Recommendations

We would recommend that in Scotland there is a

paramount need for the services of trained professional

workers, perhaps drawn from existing organisations, to

be consulted in all questions of separation, divorce, or

marriage of a minor, more especially if there is a child

or children involved.

Where a separation or a divorce is contemplated and

the question of the welfare of, access to, or custody of a

child or children is at issue, it is suggested that the legal

body should, previous to decision, receive and consider a

report on investigations made by a trained professional

social worker.

It would be the duty of this professional social worker

to report primarily if the differences could be resolved

without action and failing this, how the welfare of the

children, in all its aspects, might best be adequately

ensured.

In this connection it is realised that in Scotland there

is no existing machinery comparable to the domestic

disputes court of England.

PART B

6. Intermittent and repeated desertion of a wife by a

husband

() It is proposed to show that many women suffer

grave injustice and hardship by reason of repeated

desertion by their spouses for periods of less than three

years, which periods, individually, do not constitute

grounds for divorce, but when added together form a

total of more than three years. In the worst cases these

recurrent desertions extend over the greater part of the

couple’s married life.

() It is recommended that the law be amended to

enable such injured spouses to petition for divorce when
the periods of desertion are in excess of a period of time

to be considered by the Commission.

7. The life of the deserted wife

The sum of human suffering, spiritual and material,

endured by many wives whose husbands are habitual

deserters for periods of less than three years, is often far
greater than that borne by wives deserted by their

husbands and who are able, in the present state of the
law, to petition successfully for divorce.

In the overwhelming majority of cases, the general

character of the husband is in keeping with that which
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the act of desertion suggests. Many a drunken wastrel
returns to his wife for a period as short as a week during
a whole year or after far longer periods of desertion. The
result is commonly a steady increase in the number of
their children and a continuous reduction in the standard
of life. It is deplorable that men of such character should
be able to deny to their wives a remedy in law by such
a simple and heartless device. This occurs in thousands
of cases and frequently the wife’s efforts to support her-
self and to improve the condition of her children are
rendered futile by the return of a' worthless husband and
by the pregnancies resulting from his fleeting attentions.

The impertinence of such visits is often aggravated by
cruelty, and far from augmenting the household income,
the husband commonly squanders his wife’s income as
well as his own earnings or denudes the household of
such comforts as his wife has gathered in his absence and
when he is unemployed she is indeed in a sorry plight.

8. Impact upon the children

It frequently happens that the wife, tortured beyond all

endurance, either leaves the home and the children to the
ministrations of a husband who is drunken or otherwise
unfit to have the care of them or places them with
relatives or strangers. In either event it often happens
that the home is broken up and the children are finally
received into the care of the local authority. Whether
this happens or not, the effect of such a life upon the
minds of the wife and children is often disastrous. There
is no emotional or physical security. The wife becomes
a neurotic or suffers otherwise from ill-health ; the
children, often under-clad and under-nourished, can be
depended upon to suffer in mind, to develop behaviour
problems and to turn to delinquency. The mother is too
enervated and discouraged to control them.

9. Effect of proposed amendment
Alteration of the law to enable those women to divorce

would, it is true, have the effect of finally severing the
marriage bond. It would, however, preserve the family
life of the wife and children and remove the incalculable

mental stress and much of the financial insecurity to which
they are a prey.

10. Equality at law conceals inequality in fact

Women’s approach to equality of status in divorce is
historically recent. At the present time, in relation to
divorce for desertion, man and woman are equal in this
that no petition may be presented by either in respect of
a period of desertion of less than three years. There the
equality ceases. It is in the nature of things that a man
is freer to resort to habitual desertion, the wife being, as
a rule, tied to her home and her children. While the
husband is absent he has only himself to support and his
income is not reduced by his defection. The wife, if she
has dependent children, is often dependent upon national
assistance.

11. Action recommended

That the Divorce (Scotland) Act, 1938, should be
amended to include as ground for divorce:—

Repeated desertions by a spouse which, taken together,
inflict so much emotional or material hardship or both
upon the husband or wife of that spouse or upon their
children, if any, or upon both, that the enjoyment of
the ordinary advantages of family life are denied to the
husband or wife of that spouse and to their children
if any.

12. Custody of children

It is suggested that the Commission give consideration
to the thought that a woman, who is defending an action
for divorce raised on one act of adultery or on the ground
of desertion, is not necessarily to be regarded as an
unsuitable person to have the custody of the children.

The Commission might consider it advisable to recom-
mend that, in all or in certain cases, a report on this
aspect of the case be obtained from a qualified social
worker, such as a children’s officer, which report might
well also be of value in deciding the question of aepess.

(Received 20th December, 1951.)

EXAMINATION
(MR. R. BROUGH and MR. T. JOHNSTONE,

Officers' Association;

5262. (Chairman): We have before us, as representatives
of the Scottish Children’s Officers’ Association, Mr.
Brough, who is the Children’s Officer in Glasgow, and Mr.
Johnstone who is the President of the Association and
the Children’s Officer for Renfrewshire, is that right?

—

(Mr. Johnstone)

:

One correction. I am the Vice-President
of the Association.

5263. I had been misinformed. Turning to your memo-
randum, you have modestly not told us about your
membership and constitution. Of course, we know a
good deal about the Children’s Officers’ Association, but
have you anything you would like to add about it?

—

(Mr. Brough): The membership is 100 per cent, of the
children’s officers in Scotland.

5264. Is there anything you would like to add to your
memorandum before I ask you questions about it?

—

The memorandum explains some of the problems that
we considered should be rectified, but the Association is
mainly concerned with the care of children and with
giving any help we can to the court in deciding matters
concerning the care and welfare of children.

5265. As to paragraph 1, you direct attention:—
"... to the tragic situation which occurs when a

women and her children are forced by the unsatisfac-
tory and unbearable behaviour of the husband, to leave
him and live apart. The children suffer because the
mother has either to work to support them or to live
precariously on national assistance. The father usually
refuses to contribute towards their support unless they
return to live with him.”

Then you go on :

—

“ Divorce in such cases is generally impossible and
time only perpetuates and accentuates the unhappiness
and deprivation suffered by the wife and children ”

OF WITNESSES
B.Sc., D.P.A.

,
representing the Scottish Children's

called and examined.)

In England, if the husband behaves in such a manner
that the wife is forced to leave him, that would be re-
garded as desertion by the husband, and at the end of
three years, she would probably obtain a divorce on the
ground of desertion. Could not the wife in Scotland
obtain separation and aliment from the husband in cir-
cumstances such as you describe?—We refer later in our
memorandum to the type of case where there is inter-
mittent desertion.

5266. Yes, I see, that is rather a different point. It

may be that others more familiar with the law of Scot-
land will correct me, but I should have thought that in
circumstances such as you set out here, the position would
have been as I described. Mr. Justice Pearce reminds
me that in England the wife in such a position could get
a police court order straight away on the ground of what
is called constructive desertion.—Quite.

5267. In paragraph 2, you refer to the cumbersome
machinery for arrestment of the husband’s wages. I
would like you to explain one phrase, for imy benefit, as
I am not so familiar with Scottish legal terms. You say
that decree is only granted for one arrestment ”. What
does that mean one arrestment?

—

(Mr. Johnstone): It
means, my Lord, that when the husband is traced and the
court wishes to take from his weekly earnings some sum

°iT

mo
,

ney to compensate the mother and the children,
then that particular order applies only to that particular
week, and the ensuing weeks require another order. In
some cases, if the husband learns about this in advance
and goes idle, there are no funds to arrest at all.

5268. Do you mean that the decree of arrestment only
applies to one week, and that next week and every other
week she has to get a fresh decree?—Yes.
5269. (Lord Keith)

:

I think, Mr. Johnstone, if I might
intervene, that is not correct. It is not a decree, it is
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a warrant of arrestment, and you can only arrest for

aliment that is past due, is not that right?—Yes.

5270. And therefore when you have arrested for aliment

that has been in arrears, say, for a fortnight or a month,
that will cover that aliment. But then the husband may
continue to default and you have to put on another
arrestment through default. Is that what you mean?—
Exactly.

5271. That is the way it works, you have to put on an
arrestment for each continuing default. You can never

arrest for anything that is not in arrears. The decree is

the same decree, it never changes.—It is a question of
procedure. What we wish to bring out is that this woman
has to go each time and make fresh arrangements for

money that has not been paid.

5272. (Chairman): I am obliged to Lord Keith for

clearing up the situation. What exactly do you suggest?

Do you suggest that if there have been such arrears as

justify making one order of arrestment that order should
continue to operate week by week on the same man?

—

We feel that that would be a more satisfactory and a
more permanent way of ensuring the wife’s aliment.

5273. Of course, you would always be running the risk

that the husband, not liking to have this order made
against him, would change his employment?

—

(Mr.

Brough): And become unemployed. (Mr. Johnstone):

We are perfectly aware of that. We think that the lesser

of the -two evils.

I understand (that suggestion if it means that there are to

be available for consultation such trained professional

workers, but I wondered whether you were going further

and were suggesting that it should be the law that they

must be consulted in all such cases. Which did you
mean?—We, of course, as I have already said, are mainly
concerned with children and we do think that in every

case where custody of a child is in question an independent

person should give a report to the court, similar to that

made in adoption cases.

5281. The next sentence, of course, deals with that and
you say:—

“ ... it is suggested that the legal body should,

previous to decision, receive and consider a report on
investigations made by a trained professional social

worker.”

You mean, of course, before deciding as to custody or

access?—Exactly.

5282. At the end of that paragraph you say:—
“ In this connection it is realised that in Scotland there

is no existing machinery comparable to the domestic

disputes court of England.”

What exactly were you referring to there?—We have no
experience, of course, but we understand that in England
the separation cases go before a special court and special

consideration is given to these cases.

5274. I will not ask you questions about paragraph 3.

We observe what you say with interest but we think that

the reform of the marriage law in Scotland is outside our

terms of reference. As to paragraph 4, you say:

—

“ The Association deplores the fact that in Scotland

a legal separation can be arranged without any court

proceedings or previous investigations by a trained pro-

fessional social worker.”

Now in England, of course, there is nothing to prevent a

married couple from agreeing to separate without any

court proceedings or previous notice. They may record

their terms in a deed, or they may simply separate. Is it

different in Scotland? Perhaps Lord Keith would help?

(Lord Keith) : I do not know what the witness means by

legal separation.—(Mr. Brough) : That is where we are in

error. We use the word “legal” when we mean an

arrangement, whereby two parties can go to a solicitor

and arrange a mutual separation.

5275. A separation agreement?—A separation agree-

ment. My I just refer to paragraph 3 for one moment,

and point out that for the purposes of the Children and

Young Persons (Scotland) Act, 1937, and, of course, the

corresponding English Act, a child or young person means

a person under the age of seventeen, and under the Child-

ren Act, 1948, we can continue the care of children to the

age of eighteen? And we may continue to supervise such

children until they reach the age of twenty-one. And yet

young persons under that age are free to marry.

5276. (Chairman): That is very interesting—For the

purposes of that Act there is a definition of a juvenile,

a minor, and yet such a person can marry.

5277. Your suggestion is that the age for marriage

should be the same as the age at which your duties end?—

Until the person is considered an adult.

5278. (Lord Keith)

:

Are you referring, Mr. Brough, to

all children in Scotland, or only to children that come

under your jurisdiction?—I would refer to all children in

Scotland.

5279. (Chairman)

:

May I return to paragraph 4? Is it

not a little difficult to lay down by Act of Parliament

that a husband and wife shall not separate by agreement?

—I doubt whether Parliament would accept the suggestion

in paragraph 4, for that would be an interference with the

freedom of subjects.

5280. In paragraph 5, you say :
—

“We would recommend that in Scotland there is a

paramount need for the services of trained professional

workers, perhaps drawn from existmg organisations, to

be consulted in all questions of separation, divorce or

marriage of a minor, more especially if there is a child

or children involved.”

18609

5283. Then, paragraph 6 refers to intermittent and

repeated desertion of a wife by a husband, and your
recommendation is this:

—

“It is recommended that the law be amended to

enable such injured spouses to petition for divorce when
the periods of desertion are in excess of a period of

time to be considered by the Commission.”

I understand you to mean there that the wife should be

allowed to petition for divorce when the periods, added

together, exceed a specified period?—That is so, my Lord.

In many of the cases coming to our notice men are very

cruel to their wives. They leave their wives for periods

of time, and then come back for a few weeks, and the

wife, in view of her economic circumstances, has to accept

the return of her husband.

5284. Then, in paragraphs 7 to 10, you set out some
very striking and very sad facts about what sometimes

happens to unfortunate wives in unhappy marriages, but

I do not wish to ask you any questions on these para-

graphs. We have studied them with great interest. The
action recommended comes in paragraph 11 and there

you say:—
“ That the Divorce (Scotland) Act, 1938, should be

amended to include as ground for divorce:—
Repeated desertions by a spouse which, taken

together, inflict so much emotional or material hard-

ship or both upon the husband or wife of that spouse

or upon their children, if any, or upon both, that

the enjoyment of the ordinary advantages of family

life are denied to the husband or wife of that spouse

and to their children if any.”

I quite appreciate what the object of your recommendation

is, but my difficulty is that it is unfortunately very vague.

We have to make recommendations for changes in the

law if we think they are advisable, but we have also to

indicate with clarity exactly what we suggest in place of

the existing law. ; Your suggestion would be a very

difficult one for the courts to administer.—I appreciate,

my Lord, that it would be difficult to operate, because

of the return of the husband, or perhaps the wife, to the

home, and to family life, even though for a very brief

period. I appreciate that, but that is one of the difficulties

we find in some of the lives we work amongst.

5285. Would it meet your case if your earlier suggestion

were adopted, that the periods of desertion should be

put together, and if they exceed a specified period the

spouse should be entitled to divorce? That is at least,

whether it is right or wrong, a clear and practical sugges-

tion, and I wondered whether that, coupled with the

existing law about cruelty, might meet the case?—It is

tied up with the previous suggestion.

A 2
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5286. Then, in regard to custody of children, you say
in paragraph 12 :

—

“ It is suggested that the Commission give considera-
tion to the thought that a woman, who is defending an
action for divorce raised on one act of adultery or
on the ground of desertion, is not necessarily to be
regarded as an unsuitable person to have the custody
of the children,”

1 can tell you from my own experience that she is not
in England necessarily regarded as an unsuitable person
to have the custody of the children. It is realised that,
especially in the case of children of tender years, even
if the wife has perhaps on one occasion fallen into adultery
she may nevertheless have been a very affectionate mother.
And although, of course, the adultery is an element to
be taken into consideration, she is not necessarily regarded
as unsuitable to hold the custody merely because she has
been guilty of adultery. But, in your experience, that is

not so in Scotland?—There are very few contested cases
of custody. I think that in normal practice when a divorce
is being sought the guilty party gives up the custody of
the children. I am speaking of a divorce which is un-
defended. We find that the children generally leave the
guilty party.

5287. Then the gist of it really comes in your
recommendation :

—
“

. . . that, in all or in certain cases, a report on this
aspect of the case be obtained from a qualified social
worker, such as a children’s officer, which report might
well also be of value in deciding the question of access.”

As I understand it, you are saying that whether the
divorce case is defended or undefended, the court should
have the assistance of a qualified social worker?—That is
our main concern, my Lord.

5288. And you do not think it is right that the parties
should agree between themselves as to custody?—No my
Lord.

5289. Would you suggest that in every undefended
divorce case the social worker would be consulted?—

I

would, my Lord.

5290. {Lord Keith): Mr. Brough, I gather that neither
you nor Mr. Johnstone is a lawyer?—We are not, my

529V any of the children’s officers get any training
at all in legal aspects of husband and wife, and children?—

^No, a new course has commenced in the University
and Mr. Johnstone may be able to say if that is one of
the subjects. (Mr. Johnstone): There is a difficulty herem.y ~ord.

,

Before the Children Act there was a service’
which dealt with children’s affairs. Since 1948, as you
are aware, a new service—the children service—has come
into being and has set new standards. I cannot say that
as yet we fully attain to them. But we are making plans
tor them, and under the new plans—they are already to

Bmited extent in action in Glasgow—the members of
the childrens officers’ departments will have a general
university education with graduation, plus the social
certificate or diploma, and on top of that perhaps, a
specific course such as the child care course run by theHome Office in England at two universities. Incorporated
in that type of training there will be instruction sufficient
to provide a general knowledge of the legal position of
husband and wife, and children, etc.

5292. The reason I asked that was that there were
certain observations made in this memorandum that I do
not think are strictly accurate according to the law in
Scotland.

—

(Mr. Brough) : We agree.

* thought you would probably appreciate that.
Might I ask you this? This memorandum is divided into
two parts, Part A and Part B. Part B consists entirely
ot .proposals with regard to treatment of habitual desertion,
is that not right?—That is so, my Lord.

5294. And what is Part A supposed to cover?—General
observations.

ahiS
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thC Commission, that 1 donot think Scots law recognises constructive desertion in
the sense that English law does. I noticed a statement

that I was inclined to query, Mr. Brough, in paragraph 10,
where you say that women’s approach to equality of
status in divorce is historically recent. What did you
have in mind so far as Scotland is concerned?—The
information was compiled, may I say, rather hurriedly
and was culled from many children’s officers. We are a
young association, we were not, I am afraid, able to put
down in strict legal tennis what was in the minds of the
members.

5297. You probably know this from your general know-
ledge, that in Scotland husband and wife, so far as divorce
is concerned, have always been equal in the matter of
remedy, that is to say, either husband or wife can take
divorce against the other on precisely the same grounds'^
Yes, my Lord.

5298. (Chairman): (Might I add, without suggesting
which country was the more enlightened in that respect
that there was a difference in England until, I think, 1923?
Perhaps you had that in mind, Mr. Brough?—It may have
been that, my Lord.

5299 . (Lord Keith): I would also like, Mr. Brough,
to put in a caveat with regard to paragraph 12, in which
you deal with custody of children. You say:—

• • that a woman, who is defending an action for
divorce raised on one act of adultery or on the ground
of desertion, is not necessarily to be regarded as an
unsuitable person to have the custody of the children.”

Did your Association think that women who had com-
mitted adultery or were in desertion were necessarily
barred from having the custody of the children, so far as
the court was concerned?—<Mr. Johnstone): Might I
answer that, my Lord? The feeling was that we should
use the opportunity to put that in writing, because it
seems to be an accepted view by the public in general
that a woman who commits this one act has given over
the right to care for children. We thought it desirable
that it might be aired publicly that that is not necessarily
the case.

5309. It might be useful to take this opportunity to
disabuse the public, if that is their view, Mr. Johnstone.
I think I can assure you that the view of the court is
tha< it is the welfare of the child that is the paramount
consideration, and there are very many cases where a wife
who has committed adultery, or a wife who is in desertion
is allowed to have the custody of the children when she
comes before the court.—We agree with that principle.
(Mr. Brough) : Particularly if the ohildren are very young.

5301. (Chairman): Might ,1 return for a moment to
paragraph 1? Lord Keith has told us that the doctrine
of constructive desertion does not apply in Scotland. I
gather from your first paragraph that you would rather
like the law to be altered, so that if, say, the wife is
orced by the unbearable behaviour of her husband to
leave him and live apart he, and not she, ought to be
the one who is considered as being in desertion?—That
is exactly the case, my Lord.

5302. (Mr. Justice Pearce)

:

With regard to the problem
of custody of children in undefended cases, where the
child may go to the wrong parent, you appreciate that,
if an investigation is made into every undefended case,
then that will mean a good deal of extra work and
expense?

—

(Mr. Johnstone): We appreciate that.

5303. And to justify that, of course, one wants to know
whether there is a large number, or only a very small
number, of cases where the children go to the wrong
parent. Do you agree?

—

(Mr. Brough): We do.
5304. Have you formed any view as to the number

ot cases where children go to the wrong parent in circum-
stances in which the court could, if it had fuller
information, conveniently order them to go to the other
parent? You see, there are some cases where children
are with the wrong parent, because the right parent will
not or cannot take them, and to order that parent to
take them would obviously not do any good to anybody.
Have you any idea of the number of cases where children
go to the wrong parent when a court could conveniently
order them to go to the right parent?—I would not think
that there were very many cases where the children have
gone to the wrong parent. (Mr. Johnstone)

:

I would like
to say that it is not at the stage when the child goes to
one or other of the parents that we have knowledge of
the case. It is later, when the deterioration occurs, perhaps
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one, two, three, four or more years afterwards, and we
cannot say at that stage that the arrangements made earlier

by the parents were good or bad, because we do not
know the circumstances that existed then. It is what we
see afterwards, the aftermath, that leads us to consider

that, in many cases where custody is agreed to, it is

agreed to wrongly.

5305. I quite see that you do not come on the scene

very often at the exact moment of divorce, but I want
you to give me your help on this if you can. Do you
think, from seeing two or three years later that the

children are with the wrong parent, that it would have
been possible at the time of the divorce to say that that

was the wrong parent?—My view is that each parent is

thinking of his or her own point of view at that stage,

and I must confess that I do not think that either of

them in certain instances is very much concerned with

the child’s welfare. I do feel that if some unbiassed and
disinterested person were to represent, in so far as he
could, the child’s point of view at that time, then that

might provide a more lasting and permanent arrangement

for the welfare of the child, because the aftermath is

complicated by the number of years that the child has

stayed with the wrong parent, and it is a bigger tangle

than ever to unravel at the later stage.

5306. Of course one has to consider the fact that when
a court is imposing on parents some other arrangement

than the one they themselves have made, it has to be

careful that it is not making bad worse?—(Mr. Brough) :

That is why we suggested the appointment, such as in

adoption cases, of a curator ad litem, a trained child

welfare worker, to make a report to the court.

5307. I was assuming that the court will have a report

by the right kind of person. I am trying to find out from
you in how many cases he is likely to be able to set right

what might otherwise go wrong. There are some cases,

are there not, where if the parents have made an arrange-

ment, it would be quite inadvisable for the court to alter

that arrangement because it might make bad worse?

—

(Mr. Johnstone) : Yes, Sir.

5308. You cannot give me any idea at all as to how
many cases you think there are where the child has

gone to the wrong parent, when it could have been sent

to the right parent by the court, had the court had the

report of some officer such as you suggest?—Are you

asking us to tell you as against the number of divorces

granted the number where we feel that the arrangements

were wrong?

5309. I am really asking if you can give me any idea

of numbers at all. Can you yourself recall to mind any

case where you think that the child went to the wrong

parent after a divorce?—I could give you innumerable

cases, my Lord.

5310. And are those cases where you think that a better

arrangement could have been made by the court?—

I

sincerely believe so. (Mr. Brough)

:

I have the feehng

that if we can prevent even a few children going to the

wrong parent then the service would be worth while.

5311. (Lady Bragg): Mr. Brough, would you explain

what you mean by the words, “ When a couple mutually

separates” in paragraph 2? Does that mean without any

court case?—Yes, it does.

5312. I did not understand that you could then bring

in this arrangement of arrestment of wages. I thought

that that was only as the result of a court case, is that

not so?—(Mr. Johnstone): No. (Lord Keith): It de-

pends. If there is an agreement, then the agreement can

be enforced, and in that way you could get an arrestment.

(Mr. Maddocks): If it were an agreement would you

have .to get a judgment first? (Lord Keith)

:

You would

in practically every case. (Mr. Young)

:

There is no doubt

about that at all. You must get a decree of the court.

(Lord Keith): The only other way would be to agree

to register for execution, but that would practically never

be done. (Mr. Young)

:

In my experience I have never

known that to be done. It is much simpler to get a decree

of the court than to register an agreement.

5313. (Lady Bragg): In paragraph 5, you say, “there

is no existing machinery comparable to the domestic dis-

putes court of England ”. What machinery do you think

•there is .that you would .perhaps like to copy? (Mr.

Brough): In Scotland there is no arrangement whereby a

trained welfare worker gives advice to the court.
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5314. Are you thinking of the (probation officer acting

in a matrimonial court, in a magistrates’ court, in Eng-
land?—Yes, we are. (Mr. Johnstone): We are thinking

of that as a parallel, not as the possible solution for

Scotland.

5315. Will you tell me then what sort of trained social

worker you are thinking of? And are you thinking of

one officer to do reconciliation work and a separate

officer to advise on the disposal of the children?—(Mr.
Brough): We do not want any duplication, but the

Children’s Officers’ Association is concerned only with

children. There are marriage guidance councils, and in

England the probation officers give advice to the court.

We are merely mentioning the problem that exists and
the lack of any similar arrangement in Scotland.

5316. You are leaving somebody else to decide the

details?—(Mr. Johnstone): I think we .might say .that

we would feel that the children service would like to

offer its services in all respects except actually trying to

reconcile the adults.

5317. (Chairman): As I understand it. you think that

as regards access to and custody of children, your body
should be consulted before a decision is made?—(Mr.
Brough): We offer the suggestion that a person trained

and experienced in child care should be consulted.

5318. (Lady Bragg): There is one further question

about the custody of children that I should like to ask
you. Do you sometimes feel that neither the father nor
the mother, perhaips through no fault of their own,
through illness or through having to go out of the country,
or for other reasons, is suitable to have the custody of

the child?—We do.

5319. And there is no other relative available. Would
you like to see something like a fit person order made
and the child to 'be placed in the care of the local

authority?

—

(Mr. Johnstone): It is Scottish law, under
the Children and Young Persons Act, 1937, .that a child

may be committed to the care of the local authority.

5320. From both the Court of Session and the Sheriff

Court?—I believe so.

5321. (Lord Keith): It will .practically always be the

Sheriff Court.—And in some cases the juvenile court.

5322. (Lady Bragg): I should be very interested to

know if you get many cases made over to the local

authority in that way?

—

(Mr. Brough): We never, of

course, have any divorce cases made over like that.

5323. That is what I was really asking.—We do get the

aftermath of the divorce.

5324. (Lord Keith): You only get it, Mr. Brough, in

cases where the court is authorised to do it under the

Children and Young Persons Act, that is to say, where

a child is beyond control or is in need of care or

protection. These are two typical cases.—Yes, under the

Act of 1937.

5325. (Lady Bragg)

:

I do not think that I have made
myself clear. I mean in a custody case where neither

party is suitable.—(Mr. Johnstone)

:

There is no provision,

to my knowledge, for committing such cases to the care

of a local authority at present.

5326. Then what would you like to see done?—Exactly

what you suggest.

5327. But it cannot be done now?—It could be done,

I -think Lord Keith would agree.

5328. (Lord Keith)

:

You want it done by amendment

of the law?—(Mr. Brough)

:

Yes.

5329. (Lady Bragg): That is what I wanted ,to know,

you cannot do it now, but is that what you are hoping

might be done?—We do suggest that. If neither .party is

suitable in the eyes of the person making the report,

just as the curator ad litem reports in adoption cases, if

that .person recommends that neither of the parties is a

suitable .parent to the child, then we would recommend
the committal of the child to the care of the local

authority.

5330. Then the children’s officer would have that child?

—We would have the care of the child.

5331. (Mrs. Brace): Do you ever have any children

before you who are suffering as a result of a broken home?
I am thinking of pre-divorce.—Yes. (Mr. Johnstone)

:

No.
A 3
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5332.

One says no and the other says yes.—1 was
shaking my head as to knowledge of the actual number
who do come to us. It was a gesture of despair rather
than a denial.

5333. And whait would you suggest then as a remedy
for those children who are in broken homes? (Chairman)

:

Might I just say, of course, that in the case of a divorce
there is a broken home also? {Mrs. Brace): But I am
talking of pre-divorce when the marriage has gone on the
rocks and the parents are more or less holding together,
perhaps misguidedly, for the sake of the children, when
perhaps the children are suffering more than the parents
realise, and it is then that they come within the province
of the children’s officer.

—

[Mr. Brough) : When the parents
are still together we do not have these cases, except on
the occasion perhaps of the wife going to hospital and
the children having to be cared for ; we may take children
then. But we have no right to receive children into care
if they are living with their parents.

5334. That is what I really wanted to know.—The only
time that we come in on a case where die children are
with both parents is if there has been cruelty to the
children, and either the R.S.S.P.C.C. or the children’s offi-
cer has been called in. {Mr. Johnstone): Perhaps we
should say that the active word here is really the word
receive ”. We do not take children into care, we receive

diem, and the receiving of them is at the instance of many
different organisations, but these organisations come to us
and ask us to receive the children.

5335.

{Mr. Beloe)

:

Would you return to what you were
discussing with Lady Bragg? I think you said that you
would like a child to be handed into the care of the local
authority if neither parent were suitable in the opinion,
not of the court, but of the reporter. Was that so?—{Mr.
Brough): Of the court. [Mr. Johnstone): Surely the
court.

5336.

My second point is this : the Children and Young
Persons Act requires a fairly high standard of unsatisfac-
tory conditions, does it not, before a child can be handed
into the care of a fit person?—May I answer by saying
that perhaps in the past too much stress has been laid on
physical conditions and too little on emotional and spiritual
conditions?

5337.

May it not be that the standard which one would
adopt towards taking a child away from parents under the
Children and Young Persons Act would be a different
standard from that which one would like to adopt when
parents broke up their marriage?—(Mr. Brough)

:

It would
be. The standard laid down by the Children and Young
Persons Act is a physical standard, and depends on neglect
or cruelty. But you are getting into the realms of mental
cruelty in considering the welfare of a child of a divorced
couple.

5341. But a report to the court, and a guardian ad litem
are quite different matters. I am thinking of the possi-
bility of a report such as is made under the Children and
Young Persons Act when a child comes before a juvenile
court. Do you feel that a report such as that, made in
respect of every child whose parent came before the
Divorce Court, would give the judge sufficient information
on which to decide whether he wanted a further report
in detail?

—

{Mr. Johnstone): I think I would agree with
that. {Mr. Brough): Yes.

5342. One other point. You spoke of the cases where
you had not been able to find out that a child had been
placed with the wrong parent until several years after the
divorce. Do you feel that there is any case for the court
to have continuing care of a child after divorce, perhaps
through the probation officer or the children’s officer or
some other agency?—<M;\ Johnstone)

:

In adoption cases,
the curator’s duties call for that person to give to the
Sheriff, shall we say, advice as to whether or not he thinks
the adoption should go through automatically or whether
there should be a probationary period. My experience as
to the number of cases where that is necessary is small
but I still believe that such a facility should be available’
to the person giving the report.

5343. {Mrs. Allen): Regarding the deterioration in the
conditions of the child following the divorce, may that
deterioration not arise from changed circumstances within
the home, such as alteration in economic circumstances?

—

{Mr. Brough)

:

It could.

5344. May I return to the question of arrestment of
wages? I take it from the evidence that you have given
that there have been difficulties in its operation in respect
of regularly employed people. But what about the position
of the casual worker? What is your experience, and have
you any suggestions to make as to an alternative method
of ensuring compliance with maintenance orders?—It
would not, I think, be appropriate for us to make
suggestions in respect of maintenance orders. We are not
really concerned with maintenance orders now. The
local authorities, prior to 1948, had the care of the
separated wife and children. In Glasgow, there were
1,600 cases in the year ending May, 1948, of separated
wives, involving 3,000 children. The husbands were pro-
ceeded against by court officers of Glasgow Corporation.
But regarding the machinery of the courts for arrestment
of wages, I am afraid that is a matter on which we are
not really able to give advice.

5345. May I put the question in a different form? Your
experience is with children, and the question of the
husband’s contribution to the wife is a very important
factor in this matter of the care of the children. Are you
quite satisfied with the present system of arrestment of
wages which operates in Scotland?—As we said earlier,
we are satisfied that at present it is too easy for a man
to discard his responsibilities.

5338. That was what I rather imagined you might feel.
Therefore it is no use invoking the provisions of the
Children and Young Persons Act? You must have some
other, new provision if you want to be able to take the
child away from either parent or from both parents
on divorce?—Yes. {Mr. Johnstone): I am not fully in
accord with that. Looking at the Act, I find that there
is a measure of elasticity in it, for it says that children
in need of care or protection may be those who have “a
parent or guardian unfit to exercise care and guardianship
or not exercising proper care and guardianship ”.

5339. {Chairman): You think that the wording of the
Act is at present wide enough to cover what Mr. Brough
suggests should be done?—Perhaps not quite wide enough,
but the possibility is there, were it to be pursued. Care
and guardianship does not mean just the provision of
clothing and physical comfort alone.

v ^r' Beloe)

:

How is the judge to ascertain what
Kina ot people the parents are in an undefended action?Do you really think that it is justifiable to have a guardian

°F a reporter in every case? Or do you think
that there is possibly a way in which the judge could be
apprised roughly of the conditions appertaining in each

r* COUld then ask for a report in cases where he

IS*;? 2
necessary?—(Mr. Brough): I would suggest

he a df
Se wh

f
re there are children there shouldoe a report to the court.

53^SLa
^,
y Porta0- Would you turn again to para-

graph 27 Have you any experience of having to receive
children into care as a result of those mutual separations
of the parents? Presumably the parents make their own
arrangements with regard to the children, and I would
like to know if subsequently many of those children have
to be received into care.—Many of these people are In
good economic circumstances and have been able to
consult solicitors. We are more concerned with the case
where there has not been a legal separation or a separation
arranged through a solicitor. I cannot say that we have
much experience of children from the type of cases you i

mention coming into care. {Mr. Johnstone)

:

My
experience is that when parties mutually separate, some
figure—frequently about 10s. weekly per child—is agreed
upon. But suppose that a wife with two children receives
£2 a week, which is in certain cases known to be
augmented by the National Assistance Board. On terms
luce these you can see that the prospects are that when
the mother is ill or there is an extra demand on the
income the stage will be reached where we are asked to
receive the children from her.

5347. You do not find that you have to receive them
often on moral or spiritual grounds?—I am not very sure
about spiritual grounds ”. I wonder if you could clarify
that question?

5348. You spoke as if the home to which the children
have gone under a mutual separation broke down only
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occasionally, and then on economic grounds, but what I
am trying to ascertain is how often the wrong parent
gets the children in such cases, and whether you find

that subsequently the home where the children are breaks
down on moral grounds.—We find that when the husband
and wife separate the usual arrangement is that if the
husband receives the children he does not rear them, it

is his mother who rears them. We always find a woman
in the picture somewhere, and if, of course, she falls ill

or something happens, then they come to us. That, you
might say, is not an economic breakdown, I do not know
how you would describe it. On the other hand, if the
mother has the custody of the children, the biggest factor,

I should say, would be economic. But there is another
factor, too, which I should mention. The mother perhaps
receives kindnesses and courtesies from someone, she finds

someone who, to begin with, comforts her and agrees

with her regarding her husband’s misdeeds. Ultimately,

shall we say, they become intimate. She has to go to

hospital for a confinement. You might call that sort of

situation moral grounds or spiritual grounds. We have
experience of that, too.

5349. {Mr. Lawrence): I come from the South, and I

want to know exactly what we are talking about. Should
I be right in thinking that your area is predominantly an
area of weekly wage earners?—(Mr. Brough): Yes, the

cases we get are predominantly from that section of the

population.

5350. And it is that part of the population, I suppose,

that you have mainly in mind in the recommendations
and suggestions that you put forward for our considera-

tion?—So far as the custody of children in divorce cases

is concerned, we are concerned with every child.

5351. Now I want to follow that up, if I may, for a

moment, just to see what is the extent of the field which

really would be usefully covered by the suggestion which
you made of enquiry by some competent person in all

undefended cases. Of course, I suppose that your
experience leads you to believe that there are in existence

many cases where the parents are living together in amity

but where for one reason or another, whether because

of economic conditions or by reason of temperament and

character, neither of the parents is really fit to be a

guardian of the spiritual and physical welfare of the

children?—Yes, quite a number.

5352. Of course, we are not concerned with that class,

nor could there be any investigation into their mode of

life without a revolutionary interference with the privacy

of the ordinary citizen. Similarly, I suppose your experi-

ence leads you to believe that there are a number of

cases where the parents are living together but not in

amity, and are quarrelling and so forth, where equally

neither of them is fit to have the care of the children,

and we are not concerned with those.

—

(Mr. Johnstone):

May I say that I do not quite accept the reference to our

experience, because it is not our practice to make investiga-

tions in a home where there is a married couple living

together? I can assure you that we are not in such homes

unless we are invited. Thus, our experience as to the

children of married couples living together, I will have to

be quite blunt, is very limited. We cannot speak on that.

5353. I follow exactly, but I want to narrow the field

of what is really relevant for our purposes. Now we
come to those cases where the home is being broken by
an order of separation or a decree of divorce. I suppose

that I may set on one side those cases where the parties

are so much at arm’s length that there is no agreement

about the disposition of the children, and consequently

the court has to make provision for their ultimate welfare?

—(Mr. Brough) : Yes.

5354. In such a case, where a wife is proceeding on

the ground of gross cruelty either 'to herself or die

children, plainly there would be no accommodation

between the parents as to the children. That brings us

to the case which, I think, you have in mind, where the

parties are not at arm’s length to that extent, but they

have reached a stage where for good or bad reasons

one or both want a divorce or separation. Now your

point is that in that case the parents have their attention

so much focussed and concentrated on the obtaining of

the court order or decree that the welfare of the children

tends to become a secondary matter? Yes.

18609

5355. That is really the field in which you suggest there
should be investigation by a trained person and a report to

the court?—(Mr. Johnstone): Yes, Sir. (Mr. Brough):
Yes, Sir.

5356. We have narrowed it to that. Suppose, as you
have already agreed with Mr. Justice ‘Pearce, that that

would involve a considerable expenditure of public money
and an extension of the public service. Suppose it were
done. It is possible that you would be met in those

cases with an agreement between the parents as to what
was to be done with the children?—Yes.

5357. What better evidence could the investigating

officer find of what was right for the children in those

circumstances than the agreement of the parents? How
could he go behind that? This is the point that is

troubling me. I can understand that one, two, three, four
or five years later, experience may show that the agree-

ment of the parents was mistaken, either genuinely or
deliberately wrong. I can understand that, but at the

moment of enquiry by this investigating officer, who has
to make his report to the Divorce Court, when he goes

into the home for the first time and is met with an
agreement by the parents as to what is best for the

children, how is he to proceed in the face of that other

than by accepting it?—

-

{Mr. Johnstone): He first of all

meets the parties as individuals in their own homes and
he asks them if this agreement has been reached for the

benefit of the children. That, in itself, is a most important

question.

5358. The answer that he would obviously get would
be, “ yes We find that we very rarely get an answer

of “ yes ” or “ no ”. The person always qualifies the

answer and from that there is something that we can

reach. We find that the answer of “ yes ” or “ no ” is a

rare thing in our experience. In fact sometimes we have

to listen to interminable tales, tales that we cannot tell

in court.

5359. I still want you to put your minds to the point

where the investigating officer comes into the case, not

with the knowledge gained after the event years later,

but at the moment of the divorce when the parents are

confronting him with their agreement as to the disposition

of the children. I would like to know, if you can tell

me, how you think that the expenditure of further public

money would really bring about any material improve-

ment over what in fact happens now?

—

(Mr. Brough)

:

I

do not think that there would be a considerable

expenditure.

5360. Let us leave the amount of expenditure out, what-

ever it may be.—There is a service available which could

carry out this work with very little additional staff. So
far as finding out what is going to be best for the child

and making the report to the court, the officers we are

suggesting are doing nothing but child care. They are

experienced in assessing the value of the home. They
would be able to find the background of the child; if

the child were at school enquiries would be made at the

school and school teachers and relatives could be visited.

In adoption cases, relatives of the proposed adopters are

visited. A very full investigation would be made, and I

consider that child care officers would be able to assess

what was best for the child.

5361. I can understand those cases which no doubt

come into your hands where something has plainly gone

wrong with the children, and it is because that has hap-

pened that you are brought on the scene. But, you see,

you are suggesting that you, or some other officer, should

make his investigations at a much earlier stage, before

anything has gone wrong with the child. What has gone

wrong is the relationship of the parents, there is an

impending divorce. In that case, when the officer makes

his investigation, the parents may say, “ We are both

agreed about this, we think the best thing is for the child

to go to the father ”, or to the mother, as the case may be.

How is any investigating officer going to improve upon

that situation, so far as the court is concerned?

—

(Mr.

Johnstone)

:

I think the first point is that, to begin with,

he would not see the parents together. He would see

them individually and he would get from them their own
personal views on the care of the children. After all,

when two people agree and make a joint statement, in

practice that does not always mean that they are really in

agreement. Such a statement sometimes conveys a sug-

gestion of convenience, but when you get to the root of

A 4
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the matter with each, person, there you find that some of

the minor differences lead to great divergences as far

as the future of the child is concerned.

5362. I think I follow that. I suppose that the result of

those investigations might ibe to put the parents’ mind

upon a different line from that which they had reached

by themselves?

—

{Mr. Brough) : Exactly.

5363. In some of those cases which you would be

investigating, I suppose, you would expect to find that what

the parents had agreed upon was, in fact, the best thing?

—

Yes, very much so. {Mr. Johnstone) : Yes.

5364. In a number of cases, I suppose, you would
envisage the possibility that what the investigating officer

thought was best for the children was not, in fact, what

the parents were prepared to agree upon. What do you
suggest that the court should do in those circumstances?

—

{Mr. Brough) : In many of the cases where there was agree-

ment by the parents that would be the proper arrangement

for the child.

5365. We have passed that. I am now dealing with

those other cases—let me put the concrete illustration,

because I want you to face this if you will and give me
an answer if you can. Imagine a case where there are

two children and the parents have said, “ We are agreed

that they should go to the mother ”. The investigating

officer makes enquiries such as you have mentioned, and
he comes to precisely the opposite conclusion, that the

mother is not a fit person to have them, and that the

father ought to have them. The father does not want
them. What do you suggest that in those sort of cir-

cumstances the court should do, or could do?—(Mr.
Johnstone)

:

I should say that if the mother does not want
them or should not have them and the father does not

want them or should nothave them, the next stage is to find a
relative as near as possible, say, a grandmother or an aunt.

In that case there would be committal of the child to the

care of the grandmother or the aunt, as a fit person.

That is done under the Children and Young Persons Act at

the present moment. Having exhausted the field of blood
relatives, then there is the possibility of committal to the

local authority.

5366. A similar question was put to one of the witnesses

for the Church of Scotland, and I think he said in answer,

“Well, in those circumstances if the father would not
have them and the mother was, in the opinion of the

guardian ad litem, unfit, the court most reluctantly would
have to order committal to the mother ", but you would
demur?—I would not accept that.

5367. {Mr. Maddocks): The answer given by that wit-

ness was, “ Very reluctantly I should give the custody
to the mother although she was not a fit person ".—

I

cannot conceive of a child being committed to anyone,
however close in blood relationship, if that person is

not willing to have that ohild. I would say that that

would be a retrograde step.

5368. {Mr. Lawrence)

:

Having heard the view expressed
yesterday to this Commission, I wanted to have the benefit
of your experienced views in these matters over the sort

of people with whom you daily come into contact.

—

{Mr.
Brough): In the case you have instanced where the
mother was not fit and the father did not want the children,
I would recommend committal to the local authority.

5369. {Chairman): Unless, as I understand it, there
was a near relative who was suitable and prepared to

receive them?—Yes, we have already said that, a relative

first.

5370. {Mr. Lawrence): Having narrowed the field to

what I hope, are its actual dimensions, you would still

be of the opinion that there should be this independent
enquiry into cases of undefended divorce where the parties

have agreed upon the disposition of the children?—

I

would be.

5371. And that good results, if only in a few cases,

would come of it?—Yes.

5372. And I suppose that even if you save only a few
children from disaster you would regard that mission
as having been fulfilled?—If only one child is saved then
the expense does not matter.
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5373. {Mr. Flecker) : I want to ask a question or ,two on
the subject of access. In general, do you have trouble

because access is given to a parent when it is undesirable

that he or she should have it?

—

{Mr. Johnstone)

:

Yes, Sir.

Some mutual separations have broken down because of

the untimely scenes that are caused by one or other of the
parties seeking access to the child, wherever he or she

may be.

5374. Are your powers sufficient in such a case to do
anything about it? Can you take that to a court or any
other authority and say, “ These children are having a raw
deal because the parents have mutually agreed to separate

and are making their lives impossible”? Can the local

authority intervene in such a case under the Children
Act?—Only in the case where the child was with a person
other than the father or mother, and then the case would
be covered by Section 1 (1) (c) of the Children Act.

5375. May we turn for a moment to those cases in

which there has been an action in court? In some cases

of divorce or separation, I imagine that nothing whatever
is said with regard to access to the children, and the

matter is never dealt with at all in court?—Yes.

5376. And in that case it is assumed, I imagine, that

access is allowed to .the parent with whom the children

are not living?—Yes.

5377. In a oase like that if you felt that things were
going wrong for the children, could you have the case
brought back to the court for decision? Have you any
power to do that?—No, Sir.

5378. Are those cases at all frequent or significant in

number?—(Mr. Brough)

:

I would not say that .they were
frequent in divorce cases, but in separation cases they
arc quite frequent. The conflicting loyalties created in

a child being seen by a father who is not living with the

child are not good for the child.

5379. But you cannot do anything about it?—Wc do
have cases coming into the care of the local authority
where we find that there are conflicting loyalties, and on
occasion we prevent the .parent whom we consider to be
having an adverse effect on the child from visiting the child
in our children’s homes. We do try to avoid both parents
visiting if they .are in conflict. We assess for ourselves

the parent that we consider is the better parent, the proper
parent.

5380. (Chairman) : That answer, I understand, is limited

to children who are in your children’s homes?—(Mr.
Johnstone)

:

Already in our care.

5381. (Mr. Flecker): One last question. In the case
where there had been what I am going to call an
“ unofficial ” separation, there must arise doubt in some
cases as to who is the responsible parent. Who is the

responsible parent?—(Mr. Brough)

:

The person with
whom the child is living. That is arranged for in the

Children Act.

5382. You have got a responsible parent to deal with

in those oases?—Yes.

5383. In the case of a divorce the same would apply
a fortioril—Yes.

5384. You would simply assume that whoever the child

was living with was the .parent who had the authority

and was the one you should consult?—Yes. That last

question is arranged for in Section 27 of the Children and
Young Persons (Scotland) Act, which provides that any
person who has the actual possession or control of a child

shall be presumed to have the custody, charge or care of

that child.

5385. (Sir Frederick Burrows) : Mr. Brough, do I under-
stand that you approve of the system ofarrestment ofwages
as far as it goes in Scotland, but that you would like

to see the powers extended?—(That is the case.

5386. So that you would like to see power given so

that one warrant of arrestment would be an authorisation

or order to the employer to deduct week by week the sum
due to the wife from wages?—Yes, Sir. (Mr. Johnstone):

I would agree.

5387. Have you had any experience of how the present

limited system of arrestment of wages is regarded in

Scotland? Is it favourably received, or is it resented?—
(Mr. Brough): It is resented.

5388. By whom?

—

(Mr. Johnstone)

:

By the individuals

concerned.
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5389. And is it not also resented by the trade unions
who act on behalf of the majority of employees?—(Mr.
Brough)

:

I iwould not say so. (Mr. Johnstone)

:

I could
not venture an opinion on that.

5390. You have not seen any pronouncement by the

Scottish Trades Union Congress on this question?—(Mr.
Brough)

:

I have not.

5391. Do you think that your proposal would be
favourably received or unfavourably received by that

body?—Any neglect of the family would not be coun-
tenanced by trade unions.

5392. Are you sure of that?—That is my opinion.

5393. Is it that you are sure in your mind, or have
yon any evidence to produce to the Commission that an

extension of the system of arrestment of wages would be

favourably received by the Scottish Trades Union Con-
gress?

—

(Mr. Johnstone)

:

We could not venture an opinion

on that. (Mr. Brough)

:

We have no evidence.

5394. But in your capacity as children’s officers you
think it is desirable?—We do.

5395. (Chairman) : May I turn .to one of your answers

to Sir Frederick? You said that arrestment was resented by

the parties concerned. Am I right in thinking by that you
ean, firstly, by the person himself and, secondly, by his

employers?—(Mr. Johnstone)

:

No, Sir, we have great co-

operation from the employers. As soon as .they know that

it is something connected with the welfare of a child wo
have found the employers very co-operative with check

numbers, wage statements and so forth.

5396. I just wanted to clear that up. In a sense both

the man and his employers are parties concerned and
I was not quite sure what it was you meant, but you
meant that it was resented by the man?—Yes.

5397. (Mr. Mace)

:

May I ask a question arising from

that? When do you approach employers to get informa-

tion as to a man’s earnings?—JIf we have children in

care, and there has been a court order granted against

that man, and he is a defaulter, we naturally wish to

claim from him a certain sum, even if it is only a token

sum.

5398. When do you approach employers—is it after

a court order has been made?—No, Sir. It may happen

in other cases, for instance, where a man whose wife has

left him has asked us to receive the children into care,

and has given us a written statement that he agrees to

pay so much per week towards their cost.

5399. Should he default, then you go to his employers?

—We go through .the legal procedure. If he refuses to

pay after being contacted, or if we have lost trace of him,

our only means of getting this money from him in

fulfilment of his written promise is by arrestment of

wages.

5400. Do you approach the employers before you go to

the court?—{Mr. Brough): In order that recommenda-

tion of an adequate sum from that man may be made we
must have knowledge of his actual earnings.

5401. (Chairman)-. And so you do go to the employers?

• We do go to the employers.

5402. (Mr. Mace) : If .the employers will not give you

the information, you cannot demand it from them without

going to the court first, can you?—(Mr. Johnstone):

Quite right.

5403. And once you have authority from the court the

employers have to give you the information? We have

found that we very rarely require to go to the court.

5404. (Mr. Beloe): Do you find .that the employer

ever dismisses the employee?—No, Sir.

5405. You do not?—We find that if possible he will

see that the man gets more work in order that he may

pay more.

5406. You have no experience of a man being dismissed

because there is a decree for arrestment of wages against

him?—I have no experience. Sir. (Mr. Brough): Neither

have I.

5407 (Dr. Roberton): I should like to ask the wit-

nesses one point with regard to Mr. Flecker’s question

about access. Reference was made to the local autho-

rities’ children’s homes, but it would only be in residential

homes that access to one or other parent would be granted.

That would be very rare in the case of the large number
of boarded-out children, of whom Glasgow Corporation
has fully 2,000 cases committed by the court. They would
not be .accessible to the parents concerned unless by
special permission. That is the position?—Frequent
visiting by parents is mainly to children in residential

homes. There is not much visiting of the children by
parents when the children are boarded out with foster-

parents.

5408. (Chairman)

:

Is the position this, that if there is

visiting either in boarded-out homes or in your homes
and the visiting has, in your view, a bad effect on the

child, you make it cease?—Yes.

5409. And, as I gather from what you said to Dr.

Roberton, there is less visiting when the children are

boarded out than when they are in residential homes?

—

Of course, the children who are boarded out are, generally

speaking, permanent charges on the local authority.

5410. Do you mean by that that the parents would not

be able to see them?—That is the case, my Lord.

5411. (Dr. Roberton) : That is where a child is com-
mitted by court order, but I think that occasionally a

father in the Services might be given permission to visit

his children if they are committed by his wish.—The
Glasgow Children’s Committee certainly grants permission

in certain cases for parents to visit boarded-out children.

Permission is generally given to widowers.

5412. (Mr. Young)

:

How many years’ experience have
you had, Mr. Johnstone, of this work?—(Mr. Johnstone):

I was a schoolmaster, and I did voluntary welfare work
as well as school teaching until the year 1949. I have

therefore been in this work whole-time only since 1949.

5413. And you have personal experience of the system

of arrestment of wages only since 1949?—Yes, Sir.

5414. (Chairman): But how long experience have you
had, Mr. Brough, on arrestment of wages?

—

(Mr.

Brough)

:

I was on the Glasgow 'Parish Council, and then

in the Public Assistance Authority which later became

the Welfare Department. On occasions I was supervising

all the divisions in the city.

5415. How many years?—I have been in the service

since 1912. I have been in the children’s service on

different occasions. I was in the Children’s Department

as a junior and then as an inspector and then in charge.

I had experience of arrestment of wages during my nine

years as a Poor Law Inspector.

5416. What period was that?—From 1921 to 1930, Poor

Law Inspector, and from then until 1934 I was a senior

officer in a divisional office.

5417. In that capacity would you have had experience

of arrestment of wages?—We had experience of separated

husbands.

5418. Specifically?—In Glasgow it is a bigger concern,

and we tend to specialise in departments. We had the

court officers who dealt with wages.

5419. May I put it this way, over how long a period

have you had a chance to observe whether arrestment of

wages was likely to lead to a man’s dismissal?—I would

say seventeen years.

5420. During whait period?—From 1921 to 1930, and

then from 1935 to 1943.

5421. Mr. Johnstone told us that, in his experience,

arrestment of wages did not lead to the man’s dismissal

by his employers. I would like to have your experience.

What do you say about that?—I would agree.

5422. Do you remember any cases in which arrestment

of wages led to the employers dismissing a man?—No, I

cannot say I can.

5423. (Mr. Young): Would you know, if the matter

had been dealt with by another official?—Yes.

5424. I want to get the facts about this. You do not

think that the position is affected by the state of employ-

ment in a city, that is to say, if there is plenty of

employment, the employer keeps the man on his staff no

matter what the trouble is, but if there is a dearth of

employment then the man, because of the trouble involved

as a result of arrestment, will get the sack?—That could

be the case, depending on the employer, but so far as I

am concerned, I cannot remember cases where on an

arrestment an employer dismissed a man.
A 5
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5425. (Chairman)

:

Do you ever have an arrestment of
wages for the children, as distinct from the wife, or is

it always an arrestment of a particular sum to be paid to
cover both wife and children?—The only experience we
have now is for children. Since the 1948 Act we do not
deal with the wives.

5426. At the moment it is arrestment for the children?
—Yes.

5427. In the earlier days did you have experience of
arrestment for payments to be made to the wife?—Yes.

5428. The evidence you have given does relate both to
the earlier times when you were dealing with arrestment
for the wife and to more recent times when you were
dealing with arrestment for children?—We have very
little experience of arrestment in recent days.

5429. I think that what underlay the earlier suggestion
put to you was that employers might be more kindly
disposed to arrestment for children than to arrestment for
wives. Have you any views on that?—That could, of
course, be the case.

5430. Have you noticed any difference between the two?—'We have had so few cases of arrestment, so far as
children are concerned, in recent days. When a man is

threatened with court action, and he knows that he will
have to go to court, he commences paying and the court
proceedings are then terminated.

5431. (.Lord Keith): Might I just clear up a point?
When you speak about arrestment for children, is it not
generally the mother who holds the decree for the pay-
ment, perhaps in respect of the children? You never
get a decree of court in favour of the children direct?—
No.

5432. The order of the court for payment is not an
order for payment to the child, is it?—No, generally to
the mother.

5433. It is generally to the mother in respect of the
children?

—

(Mr. Johnstone): And the local authority
receives the decree as the guardian of the child where it

has the care of the child.

5434. (Mrs. Allen): What is your experience of the
operation of the system of arrestment in regard to the
day or the casual worker?—In Glasgow it would be use-
less to try to enforce an arrestment when the man was
a day worker. Prior to the war, the dockers were paid
daily and it was useless trying to enforce any arrestment.
The man changed his employment.

5435. (Lord Keith): There was nothing to arrest.—
Nothing to arrest. It can be done only with weekly or
monthly wage earners.

(The witnesses

5436.

(Mrs. Allen)

:

But there are certain types of
workers who would be on a daily rate for one, two, or
three days. I would like to know just how it would
operate in those cases? (Lord Keith)

:

It cannot operate.
Once the money has been paid you cannot arrest. (Mrs,
Allen): The arrestment of wages has a very limited
operation? (Lord Keith): It only arrests wages which
are unpaid. You give notice to the person who is to pay
the wage instructing him not to pay it over. (Mrs.
Allen): There is no provision within it for an amount
to be deducted from the daily rate? That person can get
away with it? (Lord Keith) : I think that there is no
provision for that type of case. (Mrs. Allen)

:

I am trying
to find out, because, quite frankly, listening to the
evidence and the concern 'that has been expressed about the
arrangements for the welfare of the children, it seems to
me that in the area in which the two witnesses carry out
their duties this type of worker would be in a very large
majority?

—

(Mr. Brough): The day worker is in the
minority nowadays, very few are paid daily.

5437. (Chairman): A member of the Commission has
asked me to put this further question to you. You have
told us that you do not remember any case of a man
being dismissed by his employers because there had been
an arrestment of wages. Do you remember any cases in
which the man himself, finding an arrestment order
against him, has changed his employment?—Yes. (Mr.
Johnstone) : Yes.

5438. Are there many cases of that kind?—Yes. (Mr.
Brough) : I am sure that the National Assistance Board
officers could speak on that in the present day. (Mr.
Young): I know of more than one case where a man
who normally was paid weekly, when he had an arrest-
ment made against him went to his employer and
arranged to be paid daily in the future.

5439. (Chairman): Do you think that the suggestion
made in paragraph 2 of your memorandum would really
make a great deal of difference? Might it not cause a
man more readily to leave his employment voluntarily,
in order to avoid payment?—You do get that type of
case where husbands do everything to resist paying their

wives. If they have left their wives they do not care
what happens to them, and it may be the case that if

the action which we propose were taken, it might have
the effect of making the man give up his job, but still

I believe that it would be the proper action.

5440. You see, we are thinking of the welfare of the
wife and children. Do you think that on balance the
wife would be better off if this step were taken, as you
suggest?—It would save court action, it would save the
wife going frequently to court.

(Chairman): Thank you for your memorandum and
for your help this morning.

withdrew.)

PAPER No. 67

THE SCOTTISH COMMITTEE OF THECATHOLIC CNION OF GREAT BRITAIN, WITH THE APPROVAL OF THE
CATHOLIC HIERARCHY OF SCOTLAND

INTRODUCTION
The teaching of the Catholic Church on marriage anc
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widely known and, further, wi
understand that a detailed exposition of Catholic doctrim
on these subjects is being submitted to the Royal Com.
mission by the Catholic authorities in England. In these
circumstances we do not consider it necessary to includean exposition of these matters in this memorandum. Itwill perhaps suffice for us to say that we could only re-cogruse a right to dissolve marriage based on divine

iU?Tty
-

aQd “ °ur view ,t

,

here is no such authority foithe exercise of this power by the civil courts.'

In presenting this memorandum, then, our object is tocomment on and make proposals with regard to the
,
presetstate of Scots law relating to marriage and divorce
?
with a

view to lessening the disastrous consequences of the present
divorce 'laws, which we consider to be contrary to divine
law. In approaching this task we feel that it is necessary
to have regard to the history of the law and its sources.
As is well known, the Scots common law of husband and
wife was largely based upon the canon law. That the canon
law principles were to ,a considerable extent preserved in

the common law after the Reformation can be seen from
the works of the institutional writers. Thus, Stair held that

marriage was something more than a mere contract—
“ Marriage itself and the obligations thence arising are iure

divino, and natural ”. And again, “ it [marriage] is not a

human but a divine contract ”. Stair’s view, accordingly,
was that marriage was regulated by divine and natural
law. (Stair, I. 4. 1, 2.)

With regard to the dissolution of marriage, Stair says
that the dissolution of marriage is only natural by death.
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(I. 4. 7.) He goes on to say that there are just occasions

upon which injured persons may annul it and be free,

namely, adultery and desertion, but he observes that the

canon law will not dissolve a marriage on these grounds
but will only grant a separation. It is significant, however,

that Stair seeks scriptural authority for the proposition that

marriage can be dissolved on account of adultery or de-

sertion, and he thereby clearly implies that marriage can

only be dissolved by divine authority. He recognises that

marriage is regulated by divine laiw. Thus, it can be seen

that the moral basis of the law relating to marriage was
preserved in the post-Reformation period. This continued

to be the position until 1938 when the Divorce (Scotland)

Act of that year introduced grounds of divorce which were
unsupported by even a semblance of any divine authority.

As a result of the provisions of the 1938 Act, the moral
and religious significance of marriage has been under-

mined by enabling marriages to be dissolved on grounds

which do not even claim to have any moral or spiritual

justification. We .
therefore consider that, so long as the

law confers power on the Scottish courts to dissolve

marriages, the grounds of divorce should be restricted to

the traditional matrimonial offences, namely, adultery and

desertion, but that the remedy of judicial separation should

be preserved for the other recognised matrimonial offences.

Although actions of divorce have been entertained by the

Scottish courts since the sixteenth century, it was not until

the present century that actions of divorce in substantial

numbers were raised in ithis country. The numbers have

now become so large that we believe that the time is

appropriate to consider whether divorce has not become
too easy to obtain and whether, instead of extending the

present grounds of divorce, as is being advocaited in certain

quarters, the existing grounds of divorce should be re-

stricted and the machinery for obtaining divorce reviewed.

With many others we believe that the family is the basis

of a sound and healthy society and we consider that all

responsible persons must be seriously concerned with the

rising tide of divorce, not only on account of the welfare

of the spouses themselves, but also on account of the effect

on the children of broken homes, on the rising generation

in general and for the future of the country. Against this

background we consider that it might be helpful to the

Royal Commission if we put forward certain detailed

proposals based on broad moral principles which, we feel,

should be acceptable to anyone who realises that the family

is the fundamental unit of society and that all laws affect-

ing marriage and the family should have some moral

basis. Although we put forward these proposals, we wish

to make it quite clear that we are not in any way depart-

ing from our standpoint as Catholics that no human
authority has power to dissolve the bond of matrimony.

PROPOSALS

I. The contracting of marriage

It is apparent that many young persons nowadays enter

into marriage in a reckless and irresponsible or at least

thoughtless manner and without consulting their parents

or anyone else in a .position to offer advice. On the other

hand, considerable facilities are now available to provide

advice for intending spouses, such as marriage guidance

councils. We believe that a considerable number of

marriages are entered into by young persons who have

only known each other for a matter of days or weeks or

who lightly enter into marriage without giving proper time

and consideration to the implications and responsibilities

of matrimony. With a view to avoiding this we suggest

that the period between legal intimation of the intention

to marry and the actual celebration of the marriage should

be considerably extended. We therefore recommend that

the Marriage Notice (Scotland) Act, 1878, should be

amended so as to provide that intimation of an intended

marriage must be published by the registrar for not less

than twenty-one days altogether, with any further amend-

ment of the existing law which such amendment would

naturally entail. Provision might be made for the re-

duction of this period in special circumstances, but only on

application to, and with the approval of, the Sheriff.

II. Divorce generally

(1) Restriction of divorce during early years of marriage

We recommend that there should be statutory provision

to Ithe effect that no action of divorce may be instituted

within three years of the date of a marriage. We consider

that such a provision would prevent people from pre-

cipitately and impetuously seeking the remedy of divorce

in the early years of marriage When a period of delay

might enable them to resolve difficulties which had arisen

in the initial 'stages of cohabitation and settle down to a
happy married life.

(2) Evidence and procedure in undefended actions of

divorce

As every broken marriage has its effect, not only on the

parties but also on their children and on the State and the

country, we recommend that in all undefended actions of

divorce .the Lord Advocate for the public interest should

be represented by counsel. We are satisfied that there is

a Widespread uneasiness among the legal profession an

Scotland that many decrees of divorce in undefended
actions proceed on evidence which, although prima facie

sufficient, would not stand up to the (test of cross-

examination and in some cases, if .subjected to that test,

would prove to be insufficient or perhaps perjured. By
adopting the proposal hereinbefore mentioned a safeguard

would be introduced to prevent decrees of divorce being
granted in undefended cases on evidence which, if tested,

would not justify the granting of such decrees and at the

same time prevent the administration of the law from fall-

ing into disrepute, as it tends to do under the existing

system which is open to such abuse.

(3) Welfare of children and custody

We are of opinion that in many aotions of divorce the

parties make no proper arrangements for the custody and

welfare of 'the children of the imarriage and frequently

the question of custody is not brought before the court.

We therefore consider that in all actions of divoroe where
there are children of the marriage the court should be

required to satisfy itself that satisfactory arrangements

have been made for flhe welfare of Ithe children before

pronouncing decree of divorce, regardless of whether the

question of custody has been brought 'before the court by
the parties or not. Even where the question of custody

is raised in (the action, the more or less formal evidence

which, under present practice, is led in support of an un-

contested conclusion for custody, is, in our opinion, quite

inadequate and unsatisfactory. We suggest that in all

oases the best method whereby the court could be fully

informed as to arrangements for the care of the children

would be by remitting to a reporter to make full enquiries

and to report. We accordingly recommend that in all

actions of divorce where there are children of -the mar-
riage the court should be required, having heard evidence

regarding the grounds of divorce, to continue the cause

pending a report on the arrangements made for the care

of the children and that, after consideration of the said

report 'and any further evidence which the court deems
desirable, decree of divorce should only be pronounced
if the court is satisfied that the foresadd arrangements
provide adequately for the moral and material well-being

of iflhe children.

(4) Actions of divorce at the instance of persons who have

themselves been guilty of matrimonial offences

We consider that no person who has himself been guilty

of a matrimonial offence should he entitled to ask the

court to pronounce decree of divorce an his favour, what-

ever be his ground of action, without asking the court to

exercise a discretion in his favour. For instance, it seems

to us 'unjustifiable that a husband who has committed

adultery many times should have an indisputable right to

divorce on the ground of an isolated act of adultery by

his wife. Moreover, we consider it unconscionable that a

spouse who by his own conduct has virtually driven his

partner ito commit a matrimonial offence should himself

be entitled to pursue an action of divorce on grounds for

which he may be largely responsible.

III. Divorce for cruelty

On (the assumption that this 'ground of divorce is to

be retained we believe that the testing of evidence by

cross-examination is particularly necessary in actions of

divorce on the ground of cruelty and that at present many
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undefended actions of divorce for cruelty are successful

when the true facts with regard to the relations between

the parties could not support a decree of divorce. This

demonstrates the need for the .adoption of a measure such

as we have suggested under paragraph II, (2) supra. It

appears to us that in many cases cruelty ds made the

ground of action simply because no other ground is avail-

able and that the cruelty complained of, if subjected ito

the test of cross-examination, might not measure up to the

standard of cruelty which the law requires.

IV. Divorce for desertion

The temptation to commit perjury to which we have

already adverted is, in our opinion, particularly strong

in actions of divorce for desertion. We consider that

in many cases the pursuer’s alleged willingness to adhere

throughout the triennium, although formally deponed to,

is not genuine. The present state of the law on this

matter is clearly unsatisfactory and in our view one
elfective way of remedying the situation would be by
returning to the law as it existed prior to the Conjugal

Rights Act, 1861. This would mean that no person

could sue an action of divorce for desertion without

having previously obtained a decree of adherence. We
consider that this is the most satisfactory method of

proving willingness to adhere and we accordingly

recommend a return to the pre-1861 procedure. We are

satisfied that, if the law is not amended to require satis-

factory proof of willingness to adhere, the present situa-

tion will deteriorate still further until divorce by mutual
consent after a statutory period becomes generally

recognised.

The reduction of the period of desertion from four to

three years by the Divorce (Scotland) Act, 1938, was, in

our opinion, a retrograde step, and we recommend that

the four-year period, as required by the Act of 1573,

C. 55, should be restored. This would give further time

for reconciliation to take place and would give marriage
guidance councils and other bodies who are concerned
with the mending of broken marriages a better opportunity

to carry out their work.

V. Divorce for insanity

Without prejudice to our general attitude as explained
in the Introduction to this memorandum, we submit that

divorce on the ground of insanity can have no possible

moral justification. The person against whom an action

on this ground is directed has been guilty of no matri-
monial offence and we do not see why a spouse should
be entitled to divorce simply because his partner has
suffered the misfortune of mental illness. We cannot
imagine a more flagrant or more cynical violation of
the marriage vows. The natural and equally illogical

corollary would be to grant divorce on the ground of
incurable physical illness which might be deemed to occur
where one spouse has spent a specified period in hospital
without recovery.

We accordingly recommend that the provisions of the
Divorce (Scotland) Act, 1938, which introduced divorce
for insanity should be repealed and that this ground of
divorce should be abolished. In the event of this recom-
mendation not being accepted, we submit that Section 1 (1)

of the said Act should be amended so as to make it

obligatory on the court, instead of discretionary, to refuse
decree of divorce if it appears that the pursuer’s wilful

neglect or misconduct has conduced to the insanity.

VI. Effect of perjury on decrees of divorce

We consider that it is anomalous that it should not
be competent to reduce a decree of divorce on the ground
that material evidence given at the divorce proof was
perjured. We realise, however, in view of the effect on
status which a decree of divorce has, that the reduction
of such decrees might lead to difficult complications. We
therefore recommend that it should be made competent
to reduce a decree of divorce on the ground of perjury
but that it should be provided that such actions of reduc-
tion could only be brought within a certain statutory
period from the date of divorce—say, one year.

VII. Divorce after separation for statutory period

We deplore the proposals made in a recent Private
Member’s Bill and elsewhere that either spouse should
have a right to divorce after separation for a statutory

period. In effect, this would enable a guilty spouse to

convert a degree of separation granted against him by
the court into a decree of divorce against the innocent
spouse merely by the efflux of time. Divorce by mutual
consent is a concept which is and always has been
obnoxious to the vast majority of people in this country,

and rightly so. The present proposal is, in our opinion,
even worse, since, far from resting on the mutual agree-
ment of the parties, it enables the guilty spouse to have
the marriage dissolved even against the wishes of the
innocent spouse. We also view with alarm the tendency
to reduce the statutory period contained in the aforesaid

proposal, which started with a period of seven years in

the Private Member’s Bill, and which has been reduced
considerably in subsequent proposals. This is illustrative

of the whole modern tendency whereby once a principle

is conceded it is pushed to extreme limits with disastrous

social consequences.

CONCLUSION

We recognise that the proposals contained in this memo-
randum would, if implemented, make divorce more difficult

by both restricting the grounds of action and making the

procedure more onerous. These, however, wc regard as

desirable reforms in an era in which the tendency in

certain quarters is to treat the solemnity of marriage too

lightly and to make the dissolution of marriage too easy.

Moreover, in certain respects our proposals merely in-

volve a return to the well-established principles of the

institutional writers which were accepted in Scotland for

centuries. Believing, as we do, that marriage is indis-

soluble by human agency and that the family is the

foundation stone of a healthy and moral society, wc con-
sider that, even in a country where the principle of divorce

is recognised in the municipal law, every endeavour should
be made to strengthen the conception of the sanctity of

marriage, to limit the grounds on which marriage may
be dissolved and to give the fullest opportunity for re-

conciliatory factors to operate before allowing people to

take the step of terminating a marriage. We consider

that our proposals will further these ends and help to

provide a better standard of morality and responsibility

among our people.

Should it be desired, we are prepared to submit oral

evidence in supplementation of this memorandum.

(Received \<Sth January, 1952.)

EXAMINATION OF WITNESS
{MR. D. W. R. BRAND, representing the Scottish Committee of the Catholic Union of Great Britain;

called and examined.)

5441
. (Chairman) : We have before us as representing

the Scottish Committee of the Catholic Union of Great
Britain Mr. D. W. R. Brand. Mr. Brand, you are an
advocate and are the Secretary to the Scottish Committee?—(Mr. Brand) : That is so, my Lord.

5442. Before I ask any questions, is there anything
that you would like to add orally to .this memorandum?

—

There are three points which, if I may, I would like to
mention. The first is that after my colleagues in London

had given their evidence on behalf of the Catholic Union
they were a little disturbed to discover that apparently
some members of the public had interpreted a portion of

their evidence as meaning that we, as Catholics, might
possibly agree to or approve of divorce on certain grounds.
I apologise for mentioning perhaps rather an obvious point

before the Royal Commission, but I think it is right that

I should take this opportunity to make it quite clear that

we can never agree to nor approve of divorce on any
ground whatever.
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5443. The memorandum that we had before us in

London made that perfectly plain, but of course, not
everything in the memorandum gets into any press report,

otherwise a great deal of space would be taken up.—

I

appreciate that, my Lord. The second point I would like

to mention is that it might fairly be said of the Scottish

Committee’s memorandum that it is rather a legalistic

document. But nevertheless marriage and divorce are

for us primarily moral and not legal questions. The reason

why our memorandum has taken the form that it has
taken is because we took the view that it was only by
dealing with the law as it is and making recommendations
in connection with the present law that we could make any
practical contribution to the work of the Royal
Commission.

5444. I aim sure we quite follow that. As you say in

the first paragraph of your memorandum:—
"... we could only recognise a right to dissolve

marriage based on divine authority and in our view
there is no such authority for the exercise of this power
by the civil courts.”

—Yes.

5445. But, recognising as you do that the civil courts

do grant divorce on certain grounds, you thought it right

to make such suggestions as occurred to you with a view
to improving so far as you could the procedure which in

fact exists?—That is our position, my Lord. The third

point which I would like to mention is that certain other

bodies have, I think, made recommendations that welfare

officers should be appointed to courts in Scotland that deal

with domestic disputes including divorce. We have not
mentioned this matter in our memorandum, but I would
like to take this opportunity of saying that we whole-
heartedly concur in these recommendations which have
been made by other bodies, and also in the recommenda-
tion that the courts, that is, all courts dealing with domestic
disputes, the Court of Session and the Sheriff Courts, should

have the power to sisit or to continue a case to enable the

welfare officer to take such steps as may be possible with

a view to bringing about a reconciliation between the

parties.

5446. We are obliged, because that does not appear in

your memorandum and it is of course a very important
matter. Turning to your memorandum, you do at the

outset of the introduction make it clear that your Church
does not think ithat there should be any divorce at all?

—Yes, my Lord.

5447. You then go on to trace the history of the present

divorce laws, and you end the introductory portion by
saying:—

“ Although actions of divorce have been entertained

by the Scottish courts since the sixteenth century, it was
not until the present century that actions of divorce in

substantial numbers were raised in this country. The
numbers have now become so large that we believe that

the time is appropriate to consider whether divorce has

not become too easy to obtain and whether, instead of

extending the present grounds of divorce, as is being
advocated in certain quarters, the existing grounds of

divorce should be restricted and the machinery for

obtaining divorce reviewed. With many others we be-

lieve that the family is the basis of a sound and healthy
society and we consider that all responsible persons must
be seriously concerned with the rising tide of divorce,

noit only on account of the welfare of the spouses them-
selves, but also on account of the effect on the children

of broken homes, on the rising generation in general

and. for the future of the country. Against this back-
ground . .

.”

and I have read the preceding portion in order to show
the background

—

“
. . .we consider that it might be helpful to the

Royal Commission if we put forward certain detailed

proposals based on broad moral principles which, we
feel, should be acceptable to anyone who realises that

the family is the fundamental unit of society and that

all laws affecting marriage and the family should have
some moral basis. Although we put forward these

proposals, we wish to make it quite clear that we are

not in any way departing from our standpoint as

Catholics that no human authority has power to dis-

solve the bond of matrimony.”

You then come to proposals as to the contracting of
marriage. I have no questions on that matter. You pass

in paragraph If to divorce generally and the first heading
is “ Restriction of divorce during early years of marriage ”.

You recommend that there should be statutory provision
to the effect ithat no action of divorce may be instituted

within three years of the date of a marriage. I expect
that you are familiar with the English law on that subject

contained in the Matrimonial Causes Act, 1950?—Yes,

my Lord.

5448. You will remember that the Section in question,

which is Section 2, provides that no petition for divorce
shall be presented to the court unless at the date of the

presentation of the petition three years have passed since

the date of the marriage. Then there is a proviso :
—

“ Provided that a judge of the court may, upon
application being made to him in accordance with
rules of court, allow a petition to be presented before
three years have passed on the ground that the case

is one of exceptional hardship suffered by the petitioner

or of exceptional depravity on the part of the

respondent . . .
”.

Would your Committee, assuming that a similar provision

was brought into force in Scotland, consider that it ought
•to be qualified by that proviso, or would they wish to have
it unqualified in any way?—It is a little difficult for me
to answer that question without a detailed knowledge of

the manner in which the proviso has in fact been applied

by the courts in England, but I think we would prefer .that

the provision should be applied absolutely without any
proviso.

5449. Of course there might be, for example, excep-
tional hardship. Supposing that a husband went away
with some other woman and went abroad, leaving his

wife deserted with a child there or on the way. These,
I imagine, might be circumstances of exceptional hardship
and possibly also exceptional depravity—but I see that

Mr. Justice Pearce doubts if even these circumstances
would come within the proviso. However, you would
prefer the three years unqualified?—But I would say in

the example which your Lordship has given, although the

departure of the husband with another woman might he
a cause of extreme hardship to the wife, his departure
need not necessarily be irrevocable, so that if our pro-

vision were accepted there would still be the possibility

of reconciliation between the spouses.

5450. Coming to the second of your sub-paragraphs,
under the heading “ Divorce generally ”, which is headed
“ Evidence and procedure in undefended actions of
divorce ”, you recommend:

—

“As every broken marriage has its effect, not only
on the parties, but also on their children and on the

State and the country, we recommend that in all un-
defended actions of divorce the Lord Advocate for
the public interest should be represented by counsel.”

I shall ask Lord Keith later to deal with this suggestion,

if he desires to ask questions on it, because it is rather

for him than for me, but was your suggestion that that

should be done at the public expense or at the expense of
the unsuccessful litigant?—I do not think that we went
into the question of who was to bear the expense of
this proposal if it were implemented, but I think it would
probably be fair to say that we assumed that the expense
would be borne by the State in the same way as the
expense of all proceedings taken at the instance of the

Crown in Scotland is borne by the State.

5451. If it were otherwise it would greatly increase
the cost to the petitioner in an undefended action of
divorce?—Certainly, my Lord, yes.

5452. Then you pass, in sub-paragraph (3), to the welfare
of children and custody and your concrete suggestion

is:

—

“
. . . that in all actions of divorce where there are

children of the marriage the court should be required,

having heard evidence regarding the grounds of divorce,
to continue the cause. ...”

that is to say, as we would say in England, to adjourn
the case

—

“
. . . pending a report on the arrangements made

for the care of the children and that, after considera-
tion of the said report and any further evidence which
the court deems desirable, decree of divorce should
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only be pronounced if the court is satisfied that the

foresaid arrangements provide adequately for the moral
and material well-being of the children."

Of course I fully appreciate the reasons for which that

suggestion is put forward, but this occurs to me: until

the court has made up its mind as to whether there

should or should not be a divorce, and until—if it is a

defended case—it has seen the parties in the witness box,

is it not a little difficult for the court to make any
decision as to what is the best arrangement for the

children?—Certainly, but what we had in mind here was
that the court would hear the evidence relating to the

merits of the divorce but would not thereupon pronounce
decree of divorce but would continue the case until it

had been satisfied as to the arrangements made for the

children.

5453. I see, they would hear all the evidence, see the

parties if they both appeared in the witness box, and
then adjourn the case. I will pass to sub-paragraph (4),

“Actions of divorce at the instance of persons who have
themselves been guilty of matrimonial offences”. You
say:—

“We consider that no person who has himself been
guilty of a matrimonial offence should be entitled to

ask the court to pronounce decree of divorce in his

favour, whatever be his ground of action, without ask-

ing the court to exercise a discretion in his favour.

For instance, it seems to us unjustifiable that a husband
who has committed adultery many times should have
an indisputable right to divorce on the ground of an
isolated act of adultery by his wife.”

That is, in effect, a suggestion that there should be applied

in Scotland the rule which at present applies in England?
—That is so, my Lord.

5454. In the English Act there is this proviso:

—

“Provided What the court shall not be bound to

pronounce a decree of divorce and may dismiss the

petition if it finds that the petitioner has during the

marriage been guilty of adultery . . .

That is, as I understand it. what you suggest should be
the position in Scotland?—Yes, I think we would put it

a little stronger than that, my Lord. I understand that, in

terms of the statute which your Lordship 'has just read,

the tendency in 'the English court would be for decree of
divorce to be granted unless the court were satisfied on
account of the conduct of the petitioner that it should be
refused. We would rather put the onus 'the other way,
that if a pursuer had committed a matrimonial offence,

then it would be for him or her to satisfy the court that,

notwithstanding that she or he had committed that offence,
there were good reasons why a discretion should be exer-
cised in his or her favour.

(Chairman): I shall ask Mr. Justice Pearce, who is

thoroughly acquainted with these matters, to explain what
the position is.

5455. {Mr. Justice Pearce): The occasions when dis-
cretion is refused are now rare—So I understand, yes, Sir.

5456. It used to be the other way
; that does not depend

on the statute but on the way in which die cases are
dealt with.—Yes.

5457. {Chairman): As far as the statute goes, there is

an absolute discretion ; the court may dismiss the petition
if it finds that the petitioner has during the marriage been
guilty of adultery. That, I think, is exactly what you have
suggested, apart from the way it is administered by the
court, because what you say here is :

—
"... no person who has himself been guilty of a

matrimonial offence should be entitled to ask the court
to pronounce decree of divorce in his favour, whatever
be his ground of action, without asking the court to
exercise a discretion in his favour.”

—Yes.

5458. I shall pass to “Divorce for cruelty”, which is
discussed in paragraph III of your memorandum, where
you say:

—

On the assumption that this ground of- divorce is to
•be retained we believe that the testing of evidence by
cross-examination is particularly necessary in actions of
divorce on the ground of cruelty and that at present
many undefended actions of divorce for cruelty are

successful when the true facts with regard to the rela-
tions between the panties could not support a decree of
divorce. This demonstates the need for the adoption
of a measure such as we have suggested under para-
graph II (2) supra."

That is the suggestion that in all undefended actions of
divorce the Lord Advocate should be represented by
counsel?—That is so, my Lord.

5459. The view that you put forward there is that many
actions of divorce undefended on the ground of cruelly
are in faot collusive?—I prefer, I think, to keep clear of
the term “ collusive ”.

5460. I will quote your exact words:—
“ ... at present many undefended actions of divorce

for cruelty are successful when the true facts with regard
to the relations between the parties could not support a
decree of divorce.”

What exactly do you mean by that?—What we mean by
that is that the standard of saevitia which the law requires
in cruelty cases before the pursuer is entitled to decree of
divorce, although formally supported by evidence, would
be found not to exist if the evidence could be tested by
cross-examination.

5461. {Lord Keith)

:

What you mean is that in an un-
defended cruelty case the pursuer tends to exaggerate
the cruelty or the acts which he or she says amount to

cruelty, and you want that tested by cross-examination?—
That is so, my Lord.

5462. Cruelty, of course, is the one type of divorce
action in which collusion is least likely to be present?—
I would agree with that, my Lord.

5463. {Chairman): Supposing the Lord Advocate were
brought in in an undefended case, what material would
he have for cross-examination?—We have not, of course,
stated in our memorandum what the machinery would
be for implementing this proposal, but the sort of thing
we had in mind was that a person raising an action of
divorce would be required to supply the Crown Agent
with a list of the persons who were to be tihe witnesses in

the cause. It would be then for the Lord Advocate or

his deputes to take such steps as they thought fit, or to

have such steps taken as they thought fit, to have state-

ments taken from these persons or any other persons with
a view to instructing counsel, who could cross-examine
the witnesses and possibly adduce other witnesses who
were not adduced by the pursuer.

5464. That answers my question very completely. The
next heading is “ Divorce for desertion ”, and there you
refer to matters of Scottish history, legislation and pro-
cedure. I Shall not embark on any questions, but leave it

to others, if they wish, who are more acquainted with
Scottish law. Then, you turn to divorce for insanity and
you say this:—

“ Without prejudice to our general attitude as ex-

plained in the Introduction to this memorandum, we
submit that divorce on the ground of insanity can have
no possible moral justification. The person against

whom an notion on this ground is directed has been
guilty of no matrimonial offence and we do not see why
a spouse should be entitled to divorce simply because
his partner has suffered the misfortune of mental illness."

I only want to point out that the difference between in-

sanity and other forms of illness is this, that in the case
of insanity the companionship which, is such a vital part

of marriage is completely gone. Even if the wife is a

perpetual invalid confined to bed, companionship still

remains. In the case of insanity the companionship is

gone. I suggest that possibly that constitutes some reason
for the distinction between insanity and other kinds of
illness?—I would agree with that, my Lord, but I would
like to add this. I am not sure whether it has been
proposed before this Royal Commission—'but I believe
it has been suggested that it should be a ground of divorce
that a spouse 'has been sentenced to imprisonment for a

given period or for more than a given period.

5465. Yes, that has been suggested.—There might be

some analogy between divorce on that ground and divorce
on the ground of insanity, but I think we would regard
it as most unfortunate if imprisonment were ever made
a ground tor divorce.
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5466. But again 'there is this distinction, ithiat the insanity
'has to be found to fee incurable, whereas in the oase of
an imprisonment sentence it is not never-ending?—That
is so.

5467. Then, in paragraph VII, you discuss divorce after
separation for a statutory period, and you sat out your
objections to that very clearly. The matter has been can-
vassed before us on several occasions. We know your
views and I do not think I have any questions to ask you
upon that. Then, your conclusion is set out as follows :

—
“. . . we oonsider that, even in a country where

the principle of divorce is recognised in the municipal
daw, every endeavour should be made to strengthen the
conception of the sanctity of marriage, to limit the
grounds on which marriage may be dissolved and to
'give the fullest opportunity for reconciliaitory factors to
operate before allowing people to take the step of
itcnminating a marriage.”

These, I suppose, are the objects which you had in
mind in submitting this memorandum?—That is so, my
Lord.

5468. {Lord Keith): Keeping in mind the over-riding
attitude of the Catholic Union, I would like to ask one
or two questions upon your detailed proposals. On the
first proposal, the contracting of marriage, it may be
difficult for us to deal with that in view of our terms
of reference, but I would like to ask this. At the present
time there must be seven days’ notice under the Mar-
riage Notice (Scotland) Act, 1878?—Yes, my lord.

5469. And you are suggesting twenty-one days?—Yes.

5470. Do you think that for practical purposes that
could make any great difference?—I do, my Lord; I

think that particularly in the oase of very young people
who might fee endeavouring to get married without the
knowledge of their parents, in such circumstances a
period of twenty-one days would give far greater oppor-
tunity for their parents or for older persons, relations or
friends,

_

to give them such advice as they might think
proper if they discovered this step which they were pro-
posing to take.

5471. What underlies your proposal is that there should
be a longer period of notice so that the parents might
have a greater opportunity of stepping in?—That is so,
my Lord.

5472. You refer to provision being made for the reduc-
tion of this period in special circumstances, but only
on application to, and with the approval of, the Sheriff

;

at the present time that is the position, is it not?—Yes,
I believe it is.

5473. Under the Marriage (Scotland) Act, 1939, the
existing period of notice may be dispensed with on appli-

cation to the Sheriff?—Yes.

5474. But that is only done in very special circum-
stances, where cause is Shown to the Sheriff as to why
the ordinary notice should not be given?—Yes, my Lord.

5475. And that you would propose to continue, so
that there would not need to be any alteration of the law
in that respect?—Yes.

5476. With regard to the proposed waiting period of
three years from 'the beginning of the marriage before
divorce can fee instituted, there have been certain

critioisms made of this provision in England. I do not
know whether you are aware of that, Mr. Brand?—

I

cannot recollect at the moment the nature of the criticisms
which have been made.

5477. I do not want to go into that, but it is not a
provision that, even where it exists at the present time,
has, as I understand it, the wholehearted approval of the
profession or the public. Let me give you an illustra-

tion of what might happen. Supposing the rule were as
absolute as I understand you wish to make it. It would
mean, for instance, that if there were very serious cruelty
by a husband to his wife within the first three years of
.marriage, so serious as to make it quite impossible to
contemplate that the wife should ever be put into a
position of danger of living with her husband, she should
not gelt a decree of divorce until she has waited for three
years?—Yes.

5478. That would be one case where it would be
extremely hard and, to a large extent, unnecessary to

impose that waiting period?—My answer to that, my

Lord, would be this : that although we propose that there
should be no divorce during the first three years we do
nolt propose that there should be no protection for an
injured wife, for example. Our proposal would not take
away from her the right to a decree of separation and
aliment.

5479. You would give her a separation for, say, two-
and-a-half years with a right to a divorce after that?

—

But, of course, while the period of separation was con-
tinuing there would always be the possibility of recon-
ciliation. There is always the possibility in a cruelty case
of the reformation of the offending spouse.

5480. I can recognise that in many cases. But I can
conceive of cases, Mr. Brand, where it would be quite
impossible to contemplate a wife being asked to resume
cohabitation with her husband, and I am assuming that
she is not prepared to undertake that risk?—Your Lord-
ship will perhaps recollect a recent case in which there
was remarkable evidence of the reformation of the
husband’s character, and for that reason the decree of
divorce was refused.

5481. That was a case of drunkenness?—Yes.

5482. That is rather a special case. I can see that there
might be the possibility of reformation or cure in drunken-
ness, assuming that could be clearly established, but I am
not thinking of that type of case at all. I am thinking
of the type of case where it is perfectly plain that it

would be to the grave risk of the wife that she should
be asked to resume cohabitation with her husband and
she herself does not wish to do so

; why should she have
to wait two-and-a-half years?—The state of mind of
spouses Is not necessarily permanent. The fact that a wife
at one particular time may say, “ 1 cannot possibly return
•to my husband and 1 do not intend to do so because I am
terrified of him ”, does not necessarily mean that she will

no't change her mind at a later date and the parties might
resume cohabitation without danger to anyone.

5483. Take another case. Supposing a husband turns
his wife out of the house and takes a mistress to live
in the house with him, do you say in that case also that
the wife should have to wait for three years?—I still say,
my Lord, that the situation is not beyond repair. The fact
that a husband might .take a mistress even into the matri-
monial home and put his wife ouit, does not mean that he
is going to keep the mistress for the rest of his days:
in fact, one might almost say that perhaps in the majority
of cases there is no degree of permanence about such
associations.

5484. But, of course, you are only going to apply this

for the first three years of marriage?—That is so, my Lord,
because we feel that there are difficulties which young
spouses encounter during the early years of marriage which,
they might overcome if they .realised that they could not
free ‘themselves from the bond during that period.

5485. Will you turn to the next paragraph, where you
propose the introduction of the Lord Advocate into all

undefended cases of divorce? That means that the Lord
Advocate will have to employ counsel in every case?

—

Yes, my Lord.

5486. And have you taken into account, Mr. Brand,
the expense, the delay and the congestion of the courts, if
a proposal of that kind were carried out?—Yes, my Lord.

5487. It would be very great indeed, would it not?—

I

do not think, my Lord, that the expense would be out of
proportion when you consider the amount of money which
the State is nowadays prepared to devote to other purposes,
even in connection with litigation.

5488. Then what do you say about delay and con-
gestion?—In connection with the delay, it might be
necessary to increase the number of judges in order to
avoid undue delay.

5489. You would have to augment them very consider-
ably, would you not?—It is difficult to calculate in .ad-
vance precisely what this proposal would involve.

5490. It may be difficult, but one could have a pretty
general idea. Take the list of undefended cases at the
present time. Assume that every one of those undefended
cases is to be defended by counsel, appearing for the Lord
Advocate, and cross-examining witnesses, and probably
putting in witnesses; that would entail an enormous in-
crease of the work of the court, would it not?—It .wouldmy Lord, but I do not anticipate that the implementation
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of tills proposal would mean that every undefended
divorce, as we know them at present, would take as long
as the normal defended divorce. There would be some
cases, in fact there would be many, where, when the papers
had been examined by counsel for the Lord Advocate,
he would be satisfied that there could be no question of
an unsatisfactory case being ,put forward, and in such
circumstances the proof might take no longer than it does
at present. Counsel for the Lord Advocate might merely
have what you might call a watching brief, and there might
be no cross-examination of witnesses by him. For example,
where the husband was pursuing .an action of divorce on
the ground of his wife’s adultery, and there was clear
evidence of the birth of an illegitimate child, in such a
case once the counsel for the Lord Advocate was satis-

fied that the birth of the illegitimate child was .properly
proved, there would be no need for him to take any
active part in the proof at all.

5491. That is a pretty clear case, but you would have
all the desertion cases and all the cruelty cases, and you
would have a large proportion of the adultery cases?

—

That is so, my Lord.

5492. You would agree that there would have to be a
considerable augmentation of the judges?—Yes.

5493. You would also have to augment the clerical
staff, the clerks of court?—Yes.

5494. You would have to get accommodation for the
judges?—Yes.

5495. You know that at the present time there is not
the accommodation for .the existing staff of judges?

—

Yes, my Lord.

5496. And the Lord Advocate would probably have to
augment his staff of deputes if there were to be all this
enquiry

; he presumably would have to find extra
accommodation for .the deputes. It is difficult to see
Where we would stop in the matter of increase of cosit?

—

My Lord, there are two observations I should like to
make on that. First, the introduction of this proposal
might well lead to a diminution in the number of divorce
actions being raised. Secondly, even supposing that the
implementation of the proposal would involve all the
things which have been mentioned, then I would still say
that such a procedure would be worth while. At the
present time litigants are prepared to spend a great
amount of money, either itheir iown ior itfhe State’s, on
litigation in actions of damages and various other forms
of litigation. We cannot regard any other form of civil
action as being of as great importance as an action of
divorce, because no matter how serious a claim for
damages a person may have, it can never have so far-
reaching an effect as a decree of divorce, which terminates
a marriage and breaks up a home.

5497. Coming to your next paragraph, in which you
deal with the welfare and custody of children, if you
are going to require an examination into the situation in
every case in which there are children, and I suppose
that again would be done by the Lord Advocate and
his deputes . . . ?—No, my Lord, we did not have in
mind that the Lord Advocate would intervene on the
question of custody.

5498. But the Lord Advocate has intervened already.
Are you suggesting that when the question of custody
comes up the Lord Advocate should disappear?—One of
our main proposals on the question of custody is that
enquiry relating to custody should be for the most part
by remit to a reporter.

5499. I appreciate that, and then there would be, I
suppose, a certain amount of argument on the reporter’s
report. Are you contemplating that the Lord Advocate
or his depute would take no part in that?—We are not
contemplating that he would take any part.

5500. He drops out when it conies to the custody
question?—Yes.

5501. I think I understand the proposal there, and as
we have heard a good deal of evidence on this matter
1 do not wish to take up your time further on it. Then
in sub-paragraph (4) of paragraph II, you deal with what
is called the doctrine of recrimination, which, of course,
has never existed in Scotland?—No, my Lord.

5502. The position in Scotland is that if each party hasbeen guilty of adultery or other matrimonial offence cross-
actions of divorce can be raised?—Yes.

5503. Would you turn to paragraph IV, in which you
deal with divorce for desertion? What you wish to da
is to revert to the pre-1861 position?—Yes, my Lord.

5504. For the benefit of some members of the Com-
mission, Mr. Brand, who are not fully familiar with this
aspect of the matter, you would agree that before 1S61
a person who wished ,to get a decree of divorce foi
desertion had first of all to bring an action of adherence?—Yes, my Lord.

5505. And an action of adherence would in England be
known as an action for restitution of conjugal rights?—
Yes, my Lord.

5506. Then if the decree of adherence was noi
implemented, that is to say, if the wife or the husband
remained contumacious and refused to come back to the
spouse who held the decree, that spouse could then pro-
ceed with an action of divorce. That was the way i|

worked before 1861?—Yes.

5507. And you wish to go back to that?—Yes, my
Lord.

5508. Do you recognise that as society is constituted
today there would be almost no case where a decree
of adherence would be implemented? What spouse is

going to obey the decree of adherence, in your view?

—

I do not think that we were so much looking at it from
that angle as from the point of view of the difficulty

which is now arising—and I think it is fairly widely
recognised in connection with proof in actions for divorce
for desertion.

5509. {Chairman): Do you mean the proof that the
pursuer was willing to adhere during the three years?--
That is so, my Lord. We also had in mind that where
a wife was deserted, if she then raised an action of
adherence against her husband it would be an action

of adherence and aliment, and so there would be a
financial element which might in some cases have a
beneficial effect in encouraging a reconciliation.

5510. (Lord Keith): But at the present time if a wife
wishes her husband to adhere, yet does not wish a

divorce for desertion, she can bring an action of adherence
and aliment against her husband. That is in fact what
she will do today?—Yes, my Lord.

5511. What would be the point of asking her to bring

an action of adherence against her husband if she is set

in her mind on obtaining a decree of divorce?—That, of
course, is the situation which we are trying to meet, my
Lord. You may have a spouse who is determined to get

an action of divorce for desertion before the expiry of

the triennium and, dn such circumstances, according to

the present law, he or she is not entitled to decree of

divorce, but it is difficult for the court to ascertain the

true facts in the course of the proof.

5512. Will the court get any more light on this, Mr.
Brand, iby the fact that either husband or wife has brought
an action of adherence beforehand?—We took the view
that an action of adherence would be the best proof of

the willingness to adhere.

5513. I do not know whether you are aware of this:

that in New Zealand, where ,it is possible to obtain a

divorce for refusal to obey a decree of adherence, there

are a very large number of divorces obtained simply by
the expedient of getting a decree of adherence against

the other spouse. The other spouse refuses to obey it,

as was probably recognised all along, and divorce imme-
diately follows. That, I think I am right in saying, forms
if not the major, at least one of the major, categories of

divorce in New Zealand. Does not that indicate that the

idea of reverting to the requirement of a decree of adher-

ence would be ineffective as things are at the present day?—I do not say, my Lord, that our proposal would neces-

sarily cure the present difficulty in relation to divorce for

desertion, but I think it might improve the situation. A
decree of adherence would be a useful adminicle of

evidence, as indeed in some cases it is an adminicle of

evidence in a consequent action of divorce.

5514. It would be an additional impediment in the way
of a spouse wishing to bring an action for divorce?—That
is so.

5515. In paragraph VI, your suggestion is that it should

be competent to reduce a decree of divorce on the ground
of perjury within one year?—Yes, my Lord.
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5516. You are referring there to both defended and
undefended actions?—Yes, my Lord.

5517. Have you really considered whether this is not
perhaps a relaxation of the present position, in that at

the present moment in an undefended action of divorce
an action of reduction may be brought at a much longer
period than one year after the decree?—As I understand
it, my 'Lord, the law is rather uncertain on this point.

5518. You want to make it certain, at any rate to the
extent of one year?—We say one year, not because we
have got any particular attachment Ito that period, but
because we do (feel that it would probably be necessary
to set some time limit beyond which the decree could
not be reduced, because otherwise very difficult complica-
tions might arise if there have been subsequent marriages
and births of children.

5519. And if at the present time the legal position is

that an undefended decree could be reduced within twenty
years you would reduce that to one?—No, my Lord.
Taking the law as it is expressed in the latest edition of
Walton on Husband and Wife, the view, I think, is that
a decree of divorce can only be reduced on the ground of
subornation of perjury, and not on the ground of perjury
simpliciter.

5520. (Mr. Justice Pearce): In sub-paragraph (3) of
paragraph II, you suggest that there should be a report
on children in undefended as well as defended cases. As
a matter of convenience would not your purpose be better
served if there were a report before the case comes on for
trial, so as to avoid an adjournment or, as you would
say, a continuance, which causes delay, causes expense
in the sense that the matter has to be revived again and
has the inconvenience that when it is revived the judge
will have to go through the whole matter again if he is

going to deal with the matrimonial case in the light of the
children’s custody?—I would say this: that if that pro-
cedure were followed there would be an investigation into
a matter which might never become relevant, because if

'the court were not satisfied on the merits of Ithe case that
there should be divorce at all, then the question of the
custody of the children might never arise.

5521. You are envisaging that the undefended case

might be unsuccessful?—That is so.

5522. You are running the risk of unnecessary work to

the extent that an undefended case has a chance of
failure?—Of course, this proposal is not directed simply
towards the undefended case, it is also directed towards
all actions of divorce.

5523. I understand that
;
I was only suggesting that your

desires would be equally met if the court had a report

available with regard to the children during the hearing
of the case?—Certainly.

5524. So that whether it be defended, and therefore

with a reasonable chance of failure, or undefended with a
less chance of failure, in any event it would be convenient
possibly for the court to know what the situation is about
the children?—Certainly, we would be perfectly satisfied

at whatever stage the report were made.

5525. (Mrs. Jones-Roberts)

:

In paragraph VII you refer

to the recent Bill that was introduced into Parliament to

make divorce possible after separation for a statutory
period. You are referring there to Mrs. White’s Bill, are
you not?—Yes.

5526. It would be within your knowledge that at the
time the debate took place in the House of Commons
figures were adduced showing the number of extra-martial

unions that exist as the result of the situation which this

Bill takes cognisance of?—Yes.

5527. And the underlying purport of the Bill was not
so much to effect easy divorce, but to try to regularise and
legalise these subsequent unions. You would agree that

that was the underlying purpose of the Bill?—Yes.

5528. I wonder how you view the situation that exists

because it is not possible in these circumstances for a

divorce to be effected. You know, no doubt, from your
own experience of unions which have existed for years,

where there are children and where the parties lead per-
fectly respectable lives but with ithis one blot upon their

characters. I wonder how you look upon that?—It

[Continued

depends, in what way do you mean we look upon it?

Do you mean from a moral or theological point of view
or from a legal point of view?

5529. Morally, legally and socially. I am sure that you
would agree that the children, at any rate, are in a very
unhappy position in unions of this kind. I feel sure
that you would look with considerable mercy on a situation
of that kind?—^Certainly, the children of the illicit union
are no doubt in a very unfortunate situation, but then
the legitimate children who may have been born before
this illicit union commenced, before one of the parties
to it, say, left his or her husband or wife, are also in a
very unfortunate situation. We would take the view, quite
apart from the moral principles involved, that it would
be socially bad to do anything to encourage or to regularise
Itbese illicit unions, which can only have -an adverse
effect on the legitimate children, and therefore people
should be discouraged from entering into such unions.

5530. It is problematic, of course, whether any extension
of the grounds for divorce in this direction would lead
to any greater number. You would probably agree to
that?—That is a matter of speculation.

5531. Because such unions exist as a matter of fact
anyway, and 'the social condition lis not altered because
the facilities are there or because the facilities will be
there?—But we do not take the view that the law should
be altered to meet the convenience of people whose con-
duct one cannot approve of. I think I might put it in
that way.

5532. I had no doubt what your view was, but I think
it is our duty to ascertain quite clearly and unequivocally
your attitude to that particular question.—With regard to
the children, although it is true that if certain proposals
were 'implemented you would be possibly legitimating
illegitimate children, and you would not be bastardising
legitimate children, strictly speaking, nevertheless, I think
that in effect and in practice you would be going a long
way possibly'to bastardising legitimate children.

5533. (Mr. Mace) : Would you help me with regard to
reconciliation? Is ft your view that reconciliation should
be voluntary or compulsory?—Voluntary, Sir.

5534. By an officer appointed by the court or by a
voluntary organisation?—! think that there is a need for
both. There are situations where, for one reason o-r

another, .the parties themselves have not seen fit to go
and consult a voluntary organisation, but, in spite of
that, when they find themselves in court, having joined
issue either in a divorce action or in some other form
of litigation, there are situations where, if the court had
the power to sist the case, and if there were an official
of the court available, then something might be done
towards bringing about a reconciliation.

5535. Do you know about the court welfare officer who
at present adts -in the High Court in England?—Iam afraid
that I have only a rather vague knowledge of that.

5536. Assume that reconciliation starts at an early stage
—you agree with me (that that ds the ideal?—The earlier
the better.

5537. If the trouble can be found out through the
children’s officer, the education authority or the church or
some other agency, the sooner the reconciliation officer gets
to work the better?—Yes.

5538. Would you agree with me that his task is never
finished until the final decree is made?—I would agree.

5539. Assume that a reconciliation officer is involved in
a case, is it going to assist him to have the Lord Advocate’s
representatives investigating the evidence, as you suggest
they should?—I do not know that it is either going to
assist him or impede .him. I do not see why it should
have either effect. I think possibly it might be said that
it would assist because the more that is known about
the true facts of the case then the better chance the
reconciliation officer has of meeting with success in his
task.

5540. I ask you that point for this reason. I could
envisage that possibly where parties refused to have any-
thing to do with a welfare officer or reconciliation officer,
then there might be a case for an investigation by the
Lord Advocate’s department.—Yes.

5541. But where the parties were in the hands of a
welfare officer, is not further investigation by the Lord
Advocate’s department going to make things worse?—
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We do not anticipate that any investigation made by or
on behalf of the Lord Advocate could amount in any
sense to an interference in the private lives of the parties.y®™ mean rather an investigation of the evidence
which was available in the particular case. It might mean
getting statements taken from persons who were to be
witnesses in the cause, but I do not see that that should
nave any adverse effect on the question of reconciliation
between the parties.

5542. The witnesses would have originally given state-
ments to some solicitor or agent?—Yes.

5543. The Lord Advocate could only go to see the
witnesses to test the truth of those statements?—That is
so, yes.

55
ft; ,

You suggest that in every case the position of
the children be reported?—Yes.

5545. What benefit do you think the court would get
from every case being investigated where there has been
an agreement between the spouses as to who is to have
the child? That is exactly one of the situations which
this proposal is designed to meet, because we feel thatm some cases there is agreement between the parties with
regard to the children, and the agreement is to some
degree a bargaining counter in relation to the question of
divorce. We feel that if this proposal is implemented,
so that the question of children is going to be investigated
in every case, whether the parties like it or not, and
where the court is going to do what is best for the children
in every case, then they cannot then be used as a
bargaining counter in a divorce action, so that an action
will go through undefended, which would not go through
undefended if there was a conclusion for custody.

5?46 - Maddocks): You are, I gather, a member
of the Bar?—That is so.

.

5547. Would you mind if I ask you a hypothetical ques-
tion/ It has been asked of two witnesses, one yesterday
and the other this morning, and it has produced two
contrary answers, and I should like your view on it. The
hypothetical question is this. There is an application
for the custody of a child before the court. The wifewho is fond of the child, says she wants the custody!
Lhe husband says that he does not want the custody of
the child, and that he could not possibly look after it
The reporter, who, you suggest, should report to the
court in such cases, states that in his view, the mother is
an unsuitable person to have the custody of the child
It you were sitting as magistrate or judge, to whom would
you give the custody of that child?—I would like to be
quite clear that I have understood you. The position is
that the father does not desire the custody of the child?

5548. The father does not want the custody of the
child and could not take it on.—And the mother seeks
the custody?

5549. Yes, and is fond of the child, but the reporter
says, perhaps by reason of her morals, perhaps by reason
of her home, that she is an unsuitable person to have
the custody of the child. To whom would you give the
custody of that child?—Personally, and of course this is
only a personal opinion, I would say that there could be
no question but that the mother must have the custody,

5550. (Mr. Young): You are familiar with the practice
of remit to a reporter in custody petitions in the Inner
House and also in adoption cases. According to our
present practice the cost of that is borne by the partv'>—
Yes, Sir.

'

5551. Is your proposal to continue that practice that
is to say, that if there is this remit in all divorce actions
it will be part of the expense of the action to be borne
by the party or do you envisage that in these cases that
cost should be borne by the State?—I must frankly sav
that we have not gone into the question of expenses in
connection with this matter, but I should perhaps sav
this, that I think it is generally agreed that the expenses
involved in a remit to a reporter are generally less than
the expenses involved in bringing witnesses to the court.

5552. I would agree with that, but what I am interested
in is whether in this proposal you want the party to pav
or the State to pay, because there is a big distinction?—
Of course at the present time in consistorial causes the
State does now pay in a large proportion of cases
and if it were found that this proposal would involve anv
financial hardship on the parties, then I would say that

tins is an expense which might very well be borne bv
the State because it may be regarded in the same category
as the expense of marriage guidance councils It is
expenditure for the welfare of the children.

5553. So that it comes to this, you would ask the State
to pay for it either through legal aid, or otherwise in
non-legal aid cases . . . ?—But I think that probably
the matter is fairly well provided for already, because
those who have not got adequate means are assisted by

Prcs5n
^ 'Legal Aid Scheme and those who do not

qualify for legal aid have presumably adequate means
to pay for these things themselves.

5554. May I remind you that the Report of the Law
Society on the operation of the Legal Aid Scheme in
Scotland has already pointed out that this is not so, that
the means test is, in their opinion, far too low? Thus
unless that limit is raised, you would, would you not be
subjecting to this extra expense a great many people who
really might not be able to afford to pay it?—I accept
what you say about the effect of the financial limit of
legal aid, and if that is the case, then I would certainly
say that the expense of such procedure as this should bo
borne by the State.

5555. May I return to your proposed requirement as to
actions of adherence? As I understand it, one of your
anxieties is as to the quality of proof which is often ledm actions for divorce for desertion?—Yes.

5556. Would not a much simpler way of dealing
with the quality of evidence be to introduce a rule that
once a spouse is deserted, a presumption is allowed in
favour of that spouse that the desertion continues unless
the deserting spouse takes adequate steps to alter the
position? iMy answer to that, Sir, is that you would not
be improving the quality of the evidence by such a
proposal, you would be altering the substantive law. In
other words, you would be altering the definition of
desertion. You would be taking the content of .willingness
to adhere out of desertion. That would mean, in my
opinion, adopting divorce after separation for a statutory
period. 1

5557. But 1 am assuming for the moment that the
quality of the evidence which is at present led before

•?.
c
?v

r
f

bad-—Of course, I cannot agree or disagree
with that, because under present practice I do not think
that anybody can say with any degree of certainty whether
the evidence is good or bad.

..
5
?
5
*’J

may have misapprehended that, but I thought
that this was the point you were making in yourmemorandum?—I think I would put it this way, Sir, that
there is a fairly general feeling at the moment that some
of the evidence given, particularly in desertion cases, may
not be very reliable. But nobody, as far as I can see,
can judge of its reliability. Nobody, certainly no lawyer,
would dare to make a categorical or dogmatic statementon the matter.

is there
^ the feeIing is there

>
is il not?—The feeling

And you would get rid of that suspicion if you
adopted the suggestion I am making, would you not?—
1 think that in effect it would be rather the same as if
one were to say that by putting a guilty man on trial for
a criminal offence you are exposing him to the temptation
to commit perjury, and since you must not do that,
therefore you must alter the law. I could not agree to
that proposition.

ar®!,.
As
„
I
f
ead sub-paragraph (4) of paragraph II, you

are saying that in all cases any person who has been guilty
or a matrimonial offence should disclose it and ask the
court to exercise discretion in his favour?—Certainly.

rn£
56£ I’i®
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?
sent

,
moment in Scotland we have a
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adultery within the first three years
oi aesertiQn then it is a complete bar to divorce for deser-Wo“H yf

u agree that this rule of yours should
?‘s°

?
e ex

|

t5lded t0 cover that particular case?—No, Sir,

t
lth

?
ugh we make this recommendation that a

person who has committed a matrimonial offence should

SfiLr
e"tltl

?4 ^ divorce if the court has exercised
his favour, we do not propose that the

definition of desertion should be altered, and as the law

^,Fn
eS

?
n stands

f
man or a woman, who has committed

adultery cannot be heard to say that the other spouse
is in desertion because, by committing adultery, he or
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she is giving that spouse reasonable cause for refusal to
adhere, and therefore that spouse is no longer in
desertion.

5563. Was not that the law before 1938? Now it is
possible for one spouse to commit adultery every day in
the week after the three years’ desertion period with no
effect as regards his chances of divorce?—After three
years, yes.

5564. Do you not think that there is sometimes a
temptation for pursuers who wish divorce on the ground
of desertion and have in fact committed adultery within
three years to commit perjury in order to get a decree?—Certainly.

5565. Is not the existence of such a temptation well-
recognised in the legal profession?—Yes.

5566. You yourself have quite an experience in divorce
cases, have you not?—Yes, Sir.

5567. (Mr. Beloe): First, on the question of whether
the court should get a report on all custody cases. Are
you -aware of the method which is adopted by the inferior
courts under the Children and Young Persons Act?—In
England, Sir?

5568. And in Scotland, I believe, whereby a report is
submitted in respect of each child who comes before
a juvenile court?—I am not acquainted with that.

5569. I wondered whether you would have thought pos-
sibly that that type of report would be suitable to have
in respect of every case, leaving the judge to decide
whether he wanted further enquiry made?—We are saying,
that it would be competent for the court, having received’
the report, to hear such further evidence as the court deems
desirable.

5570. This report of course is not made by a member of
the Bar?—Under -the present practice, generally, yes.

5571. No, the report to the juvenile court, to which I am
referring.—I understand then. Sir, that such a report is
made by some welfare official.

5572. Yes. Do you consider thalt a report by such an
officer would be preferable to that by a' member of the
Bar?—Of course, I have no experience of that or of
the qualifications of these officials, but it may well be
that they would be more competent than members of
the Bar to do it.

5573. The other -point I have to put is with regard to
nullity. There is no mention in your memorandum about
nullity?—No, Sir.

5574. Would it be fair to ask you whether you are in
agreement with the present grounds for nullity in Scotland?
—I am afraid that you have rather taken me unawares
on that, I do not profess to be a canon lawyer. Putting
the matter shortly, we agree with the grounds of nullity
in so far as they are the same as the recognised grounds
of nullity in canon law, and I think that the canon law
on the matter was summarised in a paper which was
submitted by my friends in England to the Royal Com-
mission.

5575. (Chairman): Yes. Are you asking the witness,
Mr. Beloe, to give ihis own view or the view of the
Catholic Union? (Mr. Beloe): What I was anxious to do
was to find out the view of the Catholic Union with regard
to the possibility of making the laws of England and
Scotland the same with regard to nullity.—-I do not think
I could agree with that, Sir, because at the moment there
arc grounds of nullity in England which are not recognised
in Scotland, and which are not grounds of nullity in
canon law. Further, we would not regard them as grounds
of nullity, as they appear to us rather to be grounds for
declaring void a marriage which was in fact valid at the
time. For example, the obvious ground of nullity is

the ground of impotency. In canon law and in Scots law
that is a ground of nullity. There has never been a

[iContinued

marriage at all, and it is referred to as a pretended
marriage in -the pleadings. But I think that there are
grounds of nullity in England that are not based on that
principle, and that what is in fact a valid marriage can
subsequently be declared to be an invalid marriage.

5576. There is wilful non-consummation for one thing,
and there is insanity.—Of course in canon law and Scots
law, if a person is insane at the time of the marriage, then
there is no marriage, it is a nullity.

5577. And there is also the case where one party is

suffering from venereal disease unknown to the other.

—

Of course, we could not agree to that as a ground of
nullity.

5578. You would think, if you were to agree with
divorce at all, that that would be a reasonable cause
for divorce?—Under the law of Scotland at present it is

held to be cruelty if one spouse wilfully infects the other
with venereal disease, but it is not a ground of nullity
and I must confess that I have difficulty in seeing -how in
principle it can be a ground of nullity.

5579. (Lord Keith): One of the best illustrations of
nullity, Mr. Brand, which exists in the law of England
is concealment of pregnancy by another man at the time
of the marriage. From the point of view of canon law,
you would say 'that that is rather a ground for divorce, if

it is to be a remedy at all, than for nullity?—Yes, my
Lord.

5580. (Sir Frederick Burrows): In sub-paragraph (1) of
paragraph II, you say :

—
“ We recommend that there should be statutory pro-

vision to the effect that no action of divorce may be
instituted within three years of the date of a marriage.”

Do you moan .that (this period will give ithe parties time
for reflection?—Yes, Sir.

5581. Why limit it to three years? Is it not a commonly
accepted fact that the dangerous years of marriage are
between the third and the sixth years and not 'between the
first and the third? You have the romantic period between
the first and the third, and you have the contemplative
period between the third and the sixth.—I think that the
reason why we decided on three years, Sir, was to make
a proposal which might be considered practicable and
acceptable to a reasonable number of people. We might
have chosen a much longer period, but I think that prob-
ably a longer period would be less likely of acceptance.

5582. You do not set any particular store on just the
three years?—We do not think that there is anything
magical about a three-year period at the beginning of the
marriage, 'but we do think that in a lot of cases, par-
ticularly with young people, there may be initial difficulties
which they had not anticipated, maybe initial disillusion-
ments, and if they have time to get over these they may
settle down to a normal married life.

5583. (Chairman)

:

Would it be fair to say that in your
belief you would prefer that there should be no divorce
at all?—Certainly, my Lord.

5584. But, recognising that the law does allow divorce,
you would say that at least your proposal would give the
young people three years to settle down?—That is so, my
Lord.

5585. And the longer the period is the better you would
be pleased, but I suppose—I am only suggesting this

—

you had three years in mind because that is the law in
England? Is that right, or has it nothing to do with it?
—I do not think that it had anything directly to do with
it, but perhaps subconsciously it did.

5586. As a period that might possibly -be effective?

—

Yes.

(Chairman): Thank you very much, Mr. Brand, both
for your Committee’s memorandum and for coming here
to help us today.

(The witness withdrew.)

(Adjourned to Friday, 31st October, 1952, at 10.30 a.m.)
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PAPER No. 68

MEMORANDUM SUBMITTED BY THE COUNCIL OF
THE LAW SOCIETY OF SCOTLAND

PRELIMINARY

1. This memorandum is submitted to the Royal Com-
mission on Marriage and Divorce by the Council of the

Law Society of Scotland.

2. The Law Society of Scotland is a statutory body set

up by the Solicitors (Scotland) Act, 1949, and comprises

all solicitors practising in Scotland. Its Council consists

of thirty-six representative members directly elected on
a regional basis.

3. The memorandum deals only with the law of Scot-

land.

4. Jn preparing this memorandum the Council has

invited and has considered the views of individual mem-
bers of the Society and also of local and other voluntary

legal societies. A very large number of suggestions sub-

mitted from these sources was considered. The definite

proposals hereinafter contained have the unanimous sup-

port of the Council, except where it is indicated that there

was found to be a minority opposed to a particular

proposal. In addition, there is annexed hereto, in the

form of an Appendix, a list of suggestions which were

considered by the Council and not adopted but which it

was thought might usefully be brought to the notice of

the Commission.

5. The Council is willing, if desired, to supplement by

oral evidence the evidence which is contained in this

memorandum.

6. The Council of the Law Society respectfully submits

for the Commission’s consideration the following pro-

posals.

THE LAW CONCERNING DIVORCE AND
OTHER MATRIMONIAL CAUSES

I. Divorce

Desertion

1. That the pursuer in an action of divorce on the

ground of desertion should not be required to prove will-

ingness to adhere throughout the triennium.

As the law stands at present it is necessary for a person

seeking divorce on the grounds of desertion to prove that

during the three-year period of desertion he or she has

been willing to adhere. The ratio of this rule is the neces-

sity for preserving the distinction between desertion and

separation by mutual consent. Cases can be cited where

the operation of this rule gives rise to hardship. One
such case was that of Borland v. Borland

,

1947, S.C. 432,
where the husband stated that he was willing to adhere
to his wife from the time when she left him until he
received information that she had obtained a decree of
divorce in the State of Nevada, U.S.A., and that there-
after he was no longer willing to adhere. Decree of
divorce was refused on the ground that the pursuer had
not shown willingness to adhere throughout the entire

three-year period of desertion. There were in that case
judicial dicta indicative of concern at the effect in such
cases of the existing law. Further, it must be recognised
that there have been and will no doubt in future be many
cases where a pursuer is willing to avow willingness to
adhere merely to comply with the legal requirements and
without regard to the truth. Indeed, the existing state

of the law might almost be said to present an incitement
to perjury. The view of the Council is that, provided
the court is satisfied that initially there was desertion in

the strict sense of the word and not mutual separation
and that the desertion has been persisted in for not less

than three years, nothing further should be required.

2. That in an action of divorce on the ground of deser-

tion the adultery of the pursuer during the triennium
should not be an absolute bar, except where the adultery

is proved to have caused or contributed to the desertion.

The present law is that it is an absolute bar to divorce

for desertion that the pursuer has committed adultery
during the three-year period of desertion even where the
deserting spouse is unaware of the adultery. Cases arise

in which it is unreasonable that an isolated act of adultery,

not contributing to the desertion but possibly to some
extent caused by it, should operate as a bar to divorce.

It should be noted that in Scotland it is not a bar to

divorce on the ground of adultery that the pursuer has
been guilty of adultery.

3. That wilful refusal of marital intercourse per se
should be declared to be desertion and therefore a ground
for divorce.

From the time of the decision in Goold v. Goold, 1927,

S.C. 177, until 1950, refusal of sexual intercourse per se
had come to be regarded as sufficient to warrant decree
of divorce for desertion. It has now been laid down by
the House of Lords in the case of Lennie v. Lennie, 1950,
S.C. (H.L.) 1, that this is not so. It is submitted that

such wilful refusal on the part of one of the spouses
strikes at the fundamentals of marriage and consequently
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should 'be a ground for divorce. The effect of the require-
ment that .the refusal should .be wilful would be to admit
as defences acquiescence and incapacity.

4.

That the law should be clarified as to whether con-
duct short of a substantive matrimonial offence by one
spouse may be accepted by the court as reasonable cause
for the refusal of the other to adhere.

In the case of Mackenzie v. Mackenzie, 1895, 22 R.
(H.L.) 32, it was stated {per Lord Watson) that there
was no clear authority for affirming that the grounds
open to a wife in an action against her for adherence,
and in an aotion for separation at her instance, were
necessarily identical. In the same case both the Lord
Chancellor and .Lord Watson reserved their opinions as to
whether or not the conduct of a spouse which would
not .in itself entitle the other to a decree of divorce or
separation might be successfully set up as a defence to
an action at his or her instance. The Lord Chancellor
suggested .that there might be conduct on the part of a
pursuer which, while .not affording the other spouse
ground for divorce or separation, might be sufficient to
bar .the pursuer from obtaining divorce. The importance
of the question is the greater since cruelty is now a ground
for divorce as well as for separation.

Cruelty

5.

That the present standard of cruelty as a ground for
divorce (or separation) should be modified.

The standard demanded is that the cruelty must be of
such a nature as to imperil the life or the health, physical
or mental, of the complaining spouse. There are found in
practice many instances of conduct on the part of a hus-
band towards his wife and children which (e.g., because
of .the robust physique and mentality of the wife) does
not satisfy the present requirements, but which neverthe-
less renders married life intolerable for the wife. (It
should be noted also that the conduct, however repre-
hensible, of a husband and father towards his children
does not constitute a ground for divorce (or separation)
unless the wife can show that her health is thereby im-
perilled.) It is suggested that there are good grounds for
asserting that one spouse should be entitled to divorce
(or separation) where the other has been guilty of a
course of conduct wilfully persisted in towards the pur-
suing spouse or towards the children of the marriage of
such a nature as in the opinion of the courts shows on
the part of the defender an unwarrantable indifference
to, or disregard of, the normal obligations of marriage,
and renders the married life of the spouses intolerable
to the pursuing spouse. As an example of the kind of
conduct which would .be comprehended within the fore-
going general statement there may be cited the case of a
father who has been guilty of lewd, indecent and libidin-
ous practices towards his wife or children. It is separately
suggested that conduct of this .particular kind ought, in
any event, to be a ground for divorce (or separation) upon
conviction of the guilty party.

(No/e.—There .is a strongly held minority opinion that
no alteration in the present law is necessary or desirable.
The bases for this are (1) that the existing powers of
the courts, in applying the present standard to any par-
ticular case, .are adequate; and (2) that the alternative
formula suggested above would be difficult, if not impos-
sible, of application by the courts, and that it would be
virtually impracticable to propound a formula, generally
applicable, which would represent an improvement on
the present rule and which would not be open to the
same criticisms as that suggested above.)

Insanity

6.

That .the present definition of incurable insanity for
the purposes of divorce should be modified so as to
provide that treatment as a voluntary patient may be
indicative of incurable insanity.

be deemed to be under care and treatment as an insane
person {a) while there is in force an order or warrant for
his detention or custody as a lunatic under the Lunacy
(Scotland) Acts, 1857 to 1919, and certain other Acts;
and (b) while he is under care and treatment (other than
treatment as a voluntary patient) under certain orders
granted in England. It is believed that circumstances may
arise where it may be possible to prove to be incur-
ably insane a person who is under care and treatment
as a voluntary patient, and in such cases decree of
divorce should be granted. In England such a person
may be held to be incurably insane for the purposes of
divorce.

7. That the law should be clarified as to whether in
actions of divorce on the grounds of insanity the Scot-
tish courts may recognise orders made under the lunacy
laws of .Northern Ireland, Isle of Man, and the Channel
Islands.

The effect of Section 6 (3) (b) of the Divorce (Scotland)
Act, 1938, is that recognition is to be given by the Scottish
c°Hrts to .English orders. By Section 3 of the Law Reform
(Miscellaneous Provisions) Act, 1949, provision is made
for the recognition by the English courts of orders granted
in Scotland, Northern Ireland, Isle of Man, and .the
Channel Islands. A corresponding provision .has not, how-
ever, been made applicable to Scotland.

II. Dissolution of marriage on presumption of death
8. That the law should be clarified as to the effect, on a

decree of dissolution of marriage granted on account of
the disappearance of one of the spouses, of the reappear-
ance of that spouse.

By the Divorce (Scotland) Act, 1938, Section 5, the
court is empowered to grant decree of dissolution of a
marriage on the ground of the presumed death of one
of the spouses where that spouse has disappeared for a
period of seven years or upwards. There is no provision
to regulate the position which would arise on the re-
appearance of the person so .presumed to be dead. It has
been contended that the decree of dissolution would be
reducible upon proof of the existence of the person pre-
sumed to be dead, since .the basis of the decree would
then be destroyed. The complications which would result
can readily be imagined, especially where the person in
whose favour the decree was granted has re-married. The
question is by no .means academic, as, it is understood, it
actually arose following on the recent war and may arise
again in any future war.

III. Nullity of marriage

9.

That it should be made a ground for nullity of
marriage that the defender was at the .time of the marri-
age pregnant by some .person other than the pursuer

;

provided (i) that at .the time of the marriage the pursuer
was ignorant of .the fact; (ii) that marital intercourse
with the consent of the pursuer has not .taken place since
the discovery by the pursuer of the fact

; and (iii) that
the proceedings are instituted within one year from the
date of the marriage.

omtjc me ueoisi-on oy a i_ourt or i>even Judges of the
oase of Lang v. Lang, 1921, S.C. 44, it has been regarded
as settled that it is not a ground for nullity of
marriage at the instance of the “ husband ” that, unknown
to him, .the “ wife ” was at the date of the “ .marriage "

pregnant by another man. It is submitted, however, that
the nature of the proposed new ground is such that it
may be assumed .that had the pursuer known of the fact
he would not have entered into marriage. In other words
there has been, through fraudulent misrepresentation or
concealment, an absence of true consent, which is the
essential element in the constitution of marriage The
proposed new ground is now (since 1937) a statutory
ground of annulment in England and is recognised in the
U.S.A., in France, and other continental countries.

Section 1 (1) (b) of .the Divorce (Scotland) Act, 1938,
provides that incurable insanity is a ground for divorce.
Section 6 provides that a defender shall not be held to
be incurably insane, unless it is proved that he is, and
has been for a period of five years continuously imme-
diately preceding the raising of file action, under care and
treatment as an insane person, and where such care and
treatment las .aforesaid is proved, the defender shall, unless
the contrary is shown, be presumed to be incurably
insane. Section 6 further provides that a .person shall

IV. Separation

10. That sodomy and bestiality should be made grounds
for separation.

These offences are already grounds for divorce. There
does not appear to be any reason why they should not
also be grounds for ithe lesser remedy of separation.

11. That the present standard of cruelty as a ground
for separation should be modified.

Reference is made to paragraph 5 of this memorandum.
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THE LAW RELATING TO THE PROPERTY RIGHTS
OF HUSBAND AND WIFE

12. That the present legal rights in relation to property

arising on divorce should be abolished and that there

should be substituted therefor provisions to empower a

court granting decree of divorce to award to a success-

ful .pursuer a sum of capital and/or income to be deter-

mined in accordance with the respective financial circum-

stances of the parties, and also to vary the terms of marri-

age settlements notwithstanding any contrary agreement

between the .parties.

Reference is made to the recommendations on this sub-

ject contained in the Report of the Committee of Inquiry

into the Law of Succession in Scotland, presided over

by the Hon. Lord Mackintosh. These recommendations

are respectfully supported by the Council.

(Note .—There is a strongly held minority opinion

against the foregoing proposal, on the grounds (a) that

the existing penalties are well known and adequate ;
and

(b) that the .proposal would not effect any improvement

on the existing law.)

MATTERS OF ADMINISTRATION

13. That the existing disabilities suffered by certain

divorced persons in relation to (a) the disposal of heritage,

and (b) marriage with the paramour, should .be abolished.

The Act, 1592, C. 11, provides that if any woman who
has .been divorced for adultery enters into a fo-rm of marri-

age with the person, with whom she committed adultery

or cohabits with him it shall not be lawful for her to

dispose of her .heritable property to the prejudice of her

heirs. These provisions, though still operative, are

archaic and are virtually never invoked. The Act, 1600,

C. 20, declares to be null a marriage which is contracted

by a divorced spouse with the paramour. This provision

is still operative, but is circumvented by the practice of

not naming the paramour in the decree of divorce. These

two statutes should be repealed. (These matters could

possibly be regarded as matters of substantive law rather

than of administration. They are, however, brought under

this heading since the object is virtually to bring the law

into line with .present-day .practice.)

14. That, if the existing legal rights of property on

divorce are not abolished, it should be made compulsory,

in order to preserve rights of terce and courtesy, to record

a notice of decree of divorce in the Register of Inhibitions

and Adjudications.

At present .there is no formal or public notice given to

the purchaser of heritable .property of the fact that the

property is burdened with obligations to pay terce or cour-

tesy to the spouse of any previous owner who may have

had decree of divorce granted against him or her. A
purchaser in good faith may be substantially prejudiced

by the existence of such latent obligations.

15. That, if the existing legal rights of property on

divorce are not abolished, the date of ascertainment of

such rights should be the date of .the institution of the

proceedings.

At present the date of ascertainment of such rights is

the date of .the decree of divorce. Consequently, it is

possible for the defender virtually to defeat .the legal

rights of the pursuer by making dispositions of his pro-

perty between the date of the .institution of the proceed-

ings and the date of the decree.

16. That any decree of court whereby the death of

a person is presumed should be effective for all pur-

poses,

It is provided by the Presumption of Life Limitation

(Scotland) Act, 1891, Section 3, that any person to whom
rights of succession open on the death of another person

who has disappeared for seven years may obtain a decree

to the effect that the person who has disappeared is to

be .presumed dead, which decree has the effect of open-

ing u,p the rights of succession. By the Divorce (Scot-

land) Act, 1938, Section 5, i.t is provided that any married

person may, in similar circumstances, obtain a decree

to the effect that his or her spouse is dead, which decree

has the effeot of dissolving .the marriage. It happens,

with considerable frequency, that separate proceedings

have to be taken under these respective statutes, either

by the same .person or by different persons, for the

separate .purposes of (a) opening up rights of succession,

and (b) dissolving the marriage. There is no reason why,

with .the addition of any necessary procedural provisions,

a decree obtained under either of the Acts should not be

effective for both purposes.

THE LAW CONCERNING MARRIAGE WITH
CERTAIN RELATIVES

17.

That divorce should be deemed to be the equivalent

of death for the purpose of enabling certain persons

related to one another by affinity to marry each other.

The effect of the Marriage (Prohibited Degrees of Re-

lationship) Acts, 1907 .to 1931, is to enable a person whose

spouse is dead .to marry certain relatives of .the deceased

spouse. These .provisions should be extended so as to

apply to divorce as well as to death.

(Dated 25th January, 1952.)

APPENDIX

LIST OF SUGGESTIONS CONSIDERED
BUT NOT ADOPTED

THE LAW CONCERNING DIVORCE AND
OTHER MATRIMONIAL CAUSES

Divorce

1. That .the present standard of statutory habitual

drunkenness as a ground for divorce should be modified.

2. That past cruelty should confer on an innocent spouse

a vested right .to divorce.

3. That there should 'be a reduction in the period dur-

ing which a person must be under care and treatment

in order to found an action of divorce on the ground of

incurable insanity.

4. That a criminal conviction involving a long term of

imprisonment should ibe a ground for divorce.

Nullity of marriage

5. That, subject to certain provisions, it should be a

ground for nullity of .marriage that either party was at

the time of the .marriage a mental defective or subject to

recurrent fits of insanity or epilepsy.

Separation

6. That the present standard of habitual drunkenness

as a ground for separation should be modified.

7. That the standard of cruelty required as a ground

for separation should be lower than that required as a

ground for divorce.

POWERS OF COURTS OF INFERIOR JURISDICTION

8 That there should be located in Glasgow one or

more of the Lords Ordinary of the Court of Session

with power to deal with actions of divorce ;
or

9. That a Lord Ordinary should go on circuit through-

out the principal provincial towns to deal with actions ol

divorce ; or

10. That there should be extended to the Sheriff Courts

a concurrent jurisdiction to deal with certain actions of

divorce.

MATTERS OF ADMINISTRATION

11.

That the duty of enforcing a decree for the pay-

ment of aliment should be placed upon the court issuing

the decree.

18681
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EXAMINATION OF WITNESSES
(DR. J. S. MUIRHEAD, D.S.O., M.C., T.D., D.L., M.A. (Oxon.), LL.B., LL.D., MR. HAMILTON LYONS, B.L.,MR G. B. L. MOTHERWELL, W.S., representing the Council of the Law Society of Scotland; called and examined.)

5587. (Chairman): We have here this morning as
representing the Council of the Law Society of Scotland
Dr. J. S. iMuiifhtead, President of the Council ; Mr. Hamilton
Lyons, Bachelor of Law, Solicitor at Greenock ; and Mr.
G. B. L. Motherwell, Writer to the Signet, Edinburgh.
Referring to the preliminary note in the memorandum
which the Law Society Council has kindly submitted, we
note that the memorandum deals only with the law of
Scotland and that:

—

“In preparing this memorandum (the Council has
invited and has considered the views of individual
members of the Society and also of local and other
voluntary legal societies. A very large number of
suggestions submitted from these sources was con-
sidered. The definite proposals hereinafter contained
have the unanimous support " of the Council, except
where it is indicated that there was found to be a
minority opposed to a particular proposal.”

Then in the Appendix there is set out a list of suggestions
which were considered 'but not adopted by the Council,
but which it was thought might usefully be brought to

the notice of the Commission. I see that there are com-
paratively few minority suggestions mentioned so there
seems to 'be a pleasing unanimity in the Council. I

observe that to a very large extent your proposals are
on the same lines as those of the Society of Writers to
the Signet and the Society of Solicitors in the Supreme
Courts?

—

(Dr. Muirhead): 'I should imagine that that
is so. Mr. Hamilton Lyons has seen their proposals, but
they were not before our Council. I rather expect that
there would be a certain unanimity in the profession
generally upon these matters. Would you like us to make
a short introductory statement first of all?

5588. I would like you to make a statement, indeed
I meant to ask you whether you wished to do so.

—

It might perhaps assist the Commissioners to appreciate
our approach to the problem.

May I on behalf of my Council express our sense of
indebtedness to the Royal Commission for inviting rep-
resentatives of the Council to appear today before you?
Mr. Hamilton Lyons, who appears with me, was the
Convener of the Special Committee set up by my Council
to prepare the memorandum of evidence, and Mr. Mother-
well was also a member of that Committee. Mr. Lyons
practises in Greenock

; Mr. Motherwell in Edinburgh. As
all actions for divorce are taken in Edinburgh before the

Court of Session, in which Court only Edinburgh
solicitors practise, the Commission will appreciate that

Edinburgh solicitors and, what I may call for convenience,
country solicitors, are not necessarily faced with the

same problems, (Admittedly Glasgow, which provides,

I imagine, the largest number of actions for divorce, can
only by a fiction be described as a country or rural area.)

The technicalities of Court of Session practice are the

special field of the Edinburgh solicitor ; the country
solicitor may have greater experience in seeing the effects

of the law of divorce on the lives of his clients. I would
like the Commissioners to appreciate that in any divergence

of evidence given by the local societies that point has

got to be considered, because there is a certain difference

between the opinion of the Edinburgh solicitor dealing

with divorce and the country solicitor.

With your permission, I shall after this short pre-

liminary statement ask Mr. Lyons to reply to such ques-

tions as the Commissioners may desire to address to us.

Mr. Motherwell will also be prepared to answer any
queries, particularly with regard to the actual conduct of

consistorial actions in the Court of Session. My Council

realises that there can be no unanimity among the 3,500

or so members of the Law Society on the questions

before the Royal Commission, since as well as being

lawyers they are members of the public, and religious,

social and economic factors affect them personally as

much as ordinary citizens. The Law Society Council
accordingly does not urge any particular social reforms

but desires to draw the attention of the Royal Commission
to what are considered to be anomalies, inequalities and
archaisms in die present law.

It will be noted that the Council’s memorandum con-
tains two proposals in relation to which it is indicated
that there is a strongly held minority opinion in the
Council and among our members generally. These are
the present standard of cruelty as a ground for divorce,
and the suggestion that the present legal rights in relation
to property, arising on divorce, should be abolished. It

will be noted, further, that there have been drawn to
the attention of the Commission certain proposals, which,
though not adopted by the Council, appeared at least to
merit notice. With reference to any proposals of a
technical legal nature which may have been made to
the Commission from other sources, but which are not
referred to in the Council’s memorandum, it may be
inferred either that they have been considered and rejected
on the ground of their having received no substantial
body of support among our members or, alternatively,
that the points have not been submitted to the Council
for consideration, in which case it may be assumed that
there is no great demand among lawyers for any change
in the existing law.

With reference to the general question of the desirability

of assimilating the laws of Scotland and England, the
attitude of the Council is that there may be a substantial
advantage to be derived from such assimilation but that
it is necessary also to have due regard to the differing
trends of the social and legal history of the two countries.
This attitude may be expressed in the words of Lord
President Inglis, who gave evidence to a previous Royal
Commission on the marriage law in the following terms :

—
“ 1 am not in disfavour of the value of uniformity

of the marriage law in all parts of the United Kingdom,
provided that object could be attained at no more than
an adequate cost. But there are some things more
valuable than such uniformity. It is of paramount
importance that a law so closely interwoven with the
social and domestic relations of a people as the law
of marriage, should be not merely agreeable to the
population at large, but should command their cordial
sympathy and respect.”

Consequently, the Council, though not in favour of
assimilation for its own sake, is always ready to recom-
mend borrowings from the law of England where it

appears that the law of Scotland would.thereby be brought
more closely into line with the outlook of the people of
Scotland. It will be observed that some of the proposals
contained in the Law Society’s memorandum are in effect

proposals for the importation of rules of the existing
English law. I do not presume to comment on the law
of England except to say that the assimilation of the
Scottish and English law of marriage and divorce effected
in recent years has by no means been one-sided. We
believe that the Scots law of divorce was for many
centuries in advance of the law of England, and that,

in so far as English law has in recent years adopted rules

long in force north of the Border, 'it has been improved.
In this matter, accordingly, as Scots lawyers where we
recognise particular excellencies in English law we do
so in an eclectic spirit, being sufficiently well satisfied with
the general framework of our own law.

5589. That makes the position very clear. There is no
doubt that England has borrowed from Scotland in the
past, and it may be that there are useful things which each
country can borrow from the other.—That was the back-
ground of our suggestions.

5590. The question is really what is the best law for
each country. If it happened to be the same in each case
great convenience would thereby be achieved.—We do
feel here that there is a difference of social and economic
and religious background in this country that makes it

not inadvisable that there may still be certain differences.

5591. We quite appreciate that. Will you please turn
to paragraph 3? Mr. Masson, I think, suggested that
wilful refusal of marital intercourse per se should only be
declared to be desertion if there had been no issue of the
marriage. Was that suggestion made to your Council, or

not?

—

(Mr. Lyons): That suggestion was not made in

terms to my Council, my Lord, but I should say that the
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attitude of my Council would be that in this respeot there

is no distinction to be drawn between this particular form
of ground for divorce and any other. One must appreciate

that the matter of divorce is a different thing depending

on whether or not there are children, but there seems to

be no speciality in this particular ground which requires

the attachment to it of the condition suggested.

5592.

Paragraph 4 deals with a matter of Scottish law

and procedure which I shall leave to others, and I would

only say this. No doubt the Council is aware that in England

there has been developed the principle of what is called

constructive desertion, so that if one spouse makes life so

difficult for the other as to justify the other spouse in

leaving the home, it is considered that it is the spouse

whose objectionable conduct has led to this situation who
is in desertion, and not the spouse who has been driven

from the home. So far, that doctrine finds no place in

the law of Scotland.—That is so, my Lord, and it is

appreciated that an affirmative answer to the question

here posed might lead by implication to the English

doctrine of constructive desertion.

children which (e.g., because of the robust physique

and mentality of the wife) does not satisfy the present

requirements, but which nevertheless renders married

life intolerable for the wife.”

Was it the view of your Council that you should take

into consideration the effect upon the health of the in-

dividual or the nature of the conduct? Let me give you
an example. Conduct on the part of the husband might

in the case of a wife who was very highly strung and
delicate have an effect on her health, whereas similar

conduct in the case of a robust wife might merely lead

to her saying, “Don’t be silly". You appreciate what I

mean?—Yes.

5597. Would you have regard to the sort of conduct,

or simply to its effect on the particular wife in question?

—That particular point was not considered by my Council,

but it is, I think, generally regarded as settled in the law of

Scotland that a person must take his or her spouse as

he finds her or him, and that the nature of the individual

may be taken into account in determining the effect to

be given to a particular line of conduct.

5593. It might, or it might not go so far. It might

be held that conduct short of a matrimonial offence

might be accepted as reasonable cause for the refusal of

the other to adhere, but it is a further step if it is accepted

as being desertion on the part of the spouse who has so

conducted himself. Is not that a further step?—That

would be a further step, but it is a logical one, and we
might therefore find ourselves committed to the doctrine

of constructive desertion—I say, “ might

5594. Turning to paragraph 5, in which you deal with

cruelty as a ground of divorce, your suggestion is as

follows:—
“It is suggested that there are good grounds for

asserting 'that one spouse should be entitled to divorce

(or separation) where the other has been guilty of a

course of conduct wilfully persisted in towards the

pursuing spouse or towards the children of the marriage

of such a nature as in the opinion of the courts shows

on the part of the defender an unwarrantable

indifference to, or disregard of, the normal obligations

of marriage, and renders the married life of the spouses

intolerable to the pursuing spouse."

You go on to give an example of the kind of conduct

you have in mind, but the difficulty I feel about that

suggestion is, if I may say so with respect, that it is

rather vague, and a very difficult one for the courts to

administer. What do you say as to that?—I should say

that this feeling finds a measure of agreement, my Lord,

within my Council, and that is the basis for the objection

stated in the sub-head (2) of the note at the end of

paragraph 5.

5595. Yes, that is quite true. Coming to the example,

you say:—
“ As an example of the kind of conduct which would

be comprehended within the foregoing general state-

ment there may be cited the case of a father who has

been guilty of lewd, indecent and libidinous practices

towards his wife or children. It is separately suggested

that conduct of this particular kind ought, in any event,

to be a ground for divorce (or separation) upon con-

viction of the guilty party.”

I confess that merely as a matter of first impression, I

thought that it might be more logical and more convenient,

assuming that your suggestion were adopted, if that were

made a separate ground for divorce or separation, instead

of trying to bring it in under the ‘heading of cruelty to

the wife. What would you say to that?—I should say,

my Lord, that there is something to be said m favour

of making it a separate ground of divorce. On the other

hand, if the general suggestion here were adopted, there

would be no need to make it a separate ground tor

divorce, beoause it would fall within the general descrip-

tion of conduct indicative of “an unwarrantable

indifference to, or disregard of, the normal obligations of

marriage ”, and it could almost certainly be said to render

life “ intolerable ” for the pursuing spouse.

5596. Arising out of that, you refer to the fact that:—

“There are found in practice many instances of con-

duct on the part of a husband towards his wife and
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5598. And you are not suggesting a change in that?

—

No, my Lord.

5599. On the question of insanity, you know that Sec-

tion 1 (2) (d) of the Matrimonial Causes Act, 1950, says

that for the purposes of that Section a person of unsound

mind shall be deemed to be under care and treatment

“while he is receiving treatment as a voluntary patient

under the Mental Treatment Act, 1930, or under any

such law as is mentioned in paragraph (c) of this sub-

section, being treatment which follows without any interval

a period during which he was detained as mentioned

in paragraph {a), paragraph (b) or paragraph (c) of

this subsection ;
”. That is to say, treatment as a volun-

tary patient does count towards the five years if, but

only if, it follows on treatment under one of the other

headings. Would your Council wish to adopt the law of

England on that point, or would you simply wish your

law to provide that treatment as a voluntary patient,

whether preceded or not by other kinds of treatment,

should be taken into account?—The latter, my Lord, that

treatment as a voluntary patient, whether preceded or not

by detention, should be a ground, and to that extent the

last sentence of the argument submitted in our memo-
randum in support of this proposal might be modified so

as to make that clear.

5600. Then we come to paragraph 8, which deals with

dissolution of marriage on presumption of death. The
suggestion there is:

—

“That the law should be clarified as to the effect,

on a decree of dissolution of marriage granted on

account of the disappearance of one of the spouses, of

the reappearance of that spouse.”

Although you do not say so in terms, I gather that the

suggestion is that if there is a decree of dissolution of

marriage on that ground, and the spouse afterwards

reappears, the dissolution of marriage should nevertheless

hold good?—No, my Lord, I should say that that is

begging the question which is raised here. The present

position is that while the Divorce (Scotland) Act, 1938,

Section 5, introduced this form of proceeding, no provi-

sion was made for the eventuality here envisaged, and

consequently the law of Scotland is at the moment un-

settled as to the effect of the reappearance of the spouse

who has been presumed dead.

5601. It is the uncertainty?—The uncertainty.

5602. It seems to me that there might be two possible

answers to the difficulty. One would be that, as regards

the dissolution of the marriage, it should hold good even

if the spouse should reappear, because in the meantime

the other spouse might have re-married, but that, on the

other hand, it should have no effect upon the man s

property since he has been alive all the time. Would that

strike you as a practical solution?—The question hardly

arises, my Lord, in this respect, that a decree pronounced

under Section 5 of the 1938 Act has no effect legally on

property rights. To produce an. effect on property rights,

separate proceedings under the Presumption of Life Limi-

tation Act, 1891, must be taken. In that particular con-

nection, I would refer your Lordship to paragraph 16 of

our memorandum.
A 3
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5603. I have a note that these two are very much linked
together.—That is so, but the two proceedings are designed
to meet different purposes. One relates to the dissolution
of the marriage, and the other relates to property rights, in

each case exclusively so.

5604. Then the suggestion in paragraph 16 is that if you
once presume the death of a man—even if he is in fact,

alive all the time, possibly marooned on a desert island

—

when he comes back he will have no claim at all to his
own property? Is that the effect?—No, my Lord, the
effect of the Presumption of Life Limitation Act is that
if the person who has been presumed dead reappears
within thirteen years of the taking of possession of property
in terms of a decree granted under the Act, the person so
returning is entitled to recover his property.

5605. Will you now turn to paragraph 9, which deals
with nullity of marriage? I think that the suggestion
which you make might have been borrowed from English
law?—Yes. It is substantially correct to say that, as the
law of Scotland stands at the moment, but it is, on the
other hand, right that I should point out that there was a

decision by the Court of Session in 1914 in the case of
Stern v. Stein, 1914, S.C. 903, which had the contrary effect

of that An Lang v. Lang.

5606. You have misunderstood me. I was not venturing
upon Scottish law, I was saying that it seems to me that

this provision which you suggest is identical with the

English law as it now stands.—It is identical, my Lord,
but not necessarily a borrowing from it.

5607. There is one thing I want to ask you on that.

It is suggested that it should be a condition, as indeed
it happens to be under English law, that the proceedings
in question are instituted within one year from the date

of the marriage. It has been suggested by witnesses in

England that that period is too short. It is said that the

discovery that the defender was at the time of marriage
pregnant by some person other than the jpursuer might
not be made for some months after the marriage, and then
it might be difficult for the pursuer to get proceedings
started within the year. Would your Council think that a
longer period was desirable, or do you think that one year
is long enough?—If indeed iit could be established that

any difficulty could arise in instituting proceedings within

the year, then my Council would be in favour of an
extension.

5608. May I just give an example? Supposing the

husband is overseas at the time and does not discover the

facts until after a year or so. What would you say should
be done in that case?—That would represent a difficulty

which ought to be provided for, and that might be pro-
vided for by a modification of condition (iii) in the sense
that .the proceedings might have to be raised within a

certain period of the knowledge coming to the proposed
pursuer. I may say that our attitude towards these con-
ditions, my Lord, which are, of course, borrowings from
the English law, was that they did not appear to us to

suffer from any very great defect, and they were simply
adopted as they stand in the English Matrimonial Causes
Act.

5609. Then, as regards the law relating to the property
rights of husband and wife, you suggest in para-
graph 12:—

“ That the present legal rights in relation to property

arising on divorce should be abolished and that there

should be substituted therefor provisions to empower
a court granting decree of divorce to award to a success-

ful pursuer a sum of capital and/or income to be

determined in accordance with the respective financial

circumstances of the parties, and also to vary the terms

of marriage settlements notwithstanding any contrary

agreement between the parties.”

You indicate that you support the recommendations of
Lord Mackintosh’s Committee. Then you say, and this

is the only point on which I want to ask a question :

—

“There is a strongly held minority opinion against

the foregoing proposal, on the grounds (a) that the exist-

ing penalties are well known and adequate
; and (b) that

the proposal would not effect any improvement on the
existing law.”

I had myself thought that the existing provisions were
not so much in the nature of a penalty as in the nature
of a provision for the innocent party, and that the object
of the change in the law was rather because the existing
provisions did not enable adequate provision to be made
for the wife in many cases. Is not that the basis of the
Mackintosh Committee’s recommendations?—That is

perfectly correct, my Lord.

5610. Because it is no good having a third of the
property of the man who is getting a weekly wage and
has no capital at all.—That is so. I should explain that

the word “ penalties ” appeared in this note in this way
—that, in order to do exact justice to the views of the
dissenters, the exact wording that they themselves had
used was inserted. I should have preferred to have used
the word “ consequences ” in place of “ penalties ”.

5611. It is not, of course, the language of the Council,
but the language of the minority which puzzled me. My
last question concerns the law relating to marriage with
certain relatives. Tn paragraph 17 you say:—

“That divorce should be deemed to be the equivalent
of death for the purpose of enabling certain persons
related to one another by affinity to marry each other.’’

1 apprehend that here, as in England, the point which was
mostly in mind was whether a man should be allowed to

marry his divorced wife’s sister and a woman should be
allowed to marry her divorced husband’s brother. I see

that you are in favour of that change. I will put to you
very briefly the contrary view, which has been put to us
here, and in England. It is said that if a man may marry
his divorced wife’s sister, that introduces some emotional
disturbance into the family circle. If a man knows from
the start that there can be no question of marrying his

sister-in-law while his wife is alive, they have a very
intimate, friendly and natural relationship, which might be
adversely affected if it were possible for a man, having
divorced his wife, to marry his sister-in-law. What do you
say as to that?—I should say that T have yet to learn that

emotions can be inculcated by legislation, particularly by
legislation which is no more than permissive.

5612. There is one limitation which has been suggested
on this new law if it were brought in, namely, that if

the sister were the co-respondent in the divorce proceed-
ings brought by the wife, the husband should not be
allowed to marry the sister under those conditions. Have
you anything to say on that?—That is a social, personal
and intimate question on which I do not think that my
Council would wish me to bind them. But I should say
personally, and I can only add that a great many of my
colleagues would take the same view, that it ought not
necessarily to matter. T have before me an excerpt from
the Report of the Royal Commission of 1848. It deals

with the question of the right of a man to marry his

deceased wife’s sister, but I would invite the Commission
to apply what is here stated to the case of a man who
finds himself deserted by his wife, either in or outwith

adulterous circumstances, and left with young children.

The Commission of 1848 stated :
—

“ It is evident that the strongest motives exist to

induce the husband to desire the assistance of the sister

of the deceased wife for the management of his house-

hold and the care of his children. Such assistance will

appear to him more or less necessary according to

circumstances, but in all cases where there are children

of a tender age there is a vacancy made by the death of

the wife which her sister appears above all persons

qualified to supply.”

I submit that the same may be said of desertion, and that

so far as the particular question which your Lordship
raised is concerned, I do not think that, by introducing

permissive legislation of the kind here proposed, you are

going to hold out an inducement to a man to have

improper relations with his sister-in-law. Incidentally, I

think it may have been suggested to the Commission that

such a relationship would be incestuous.

5613. I do not think that has been suggested in any

of the memoranda.—The point there, my Lord, is that

it is statutorily declared in Section 13 of the Criminal
Procedure (Scotland) Act, 1938, that such a relationship

is not incestuous. (Dr. Muirhead) : One small matter on

this question of the prohibition of marriage in certain

circumstances. One must remember the experience in our
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own law in relation to the old rule about marriage with a

paramour named in a decree of divorce. That has been

a dead letter in Scotland for very many years. In practice

the name is never mentioned, but unless the Act of 1600

is found to be in desuetude it is still the law that it is

not possible to marry a named paramour. That suggests

that any attempt to impose restrictions of this sort by
Act of Parliament is likely to prove a dead letter. This

matter is referred to in paragraph 13 of our memorandum.

5614. Of course you all appreciate that any of the views

that any member of the Commission puts to you, including

myself, are not necessarily views held by the Commission.

—And the same thing with your witnesses, my Lord.

I was merely drawing attention to the fact that it is our

experience that a restriction of this sort imposed in the

sixteenth century has not worked out.

5615. {Lord Keith): May I return to paragraph 1 of

the memorandum? There you are recommending the

abolition of the requisite of willingness to adhere?—(Mr.

Lyons)

:

That is so.

5616. We have heard a good deal about that, and I

think that the Commission is fairly well versed in the

matter, but it might be useful if I asked you some general

questions on this topic. First, do you agree that this is

a relic of the old law of divorce for desertion?—No, my
Lord.

5617. Why?—Because of the broad terms of the Divorce

(Scotland) Act, 1938, and in this connection, my Lord,

I would like to make one alteration in the wording of our

argument. In the last sentence of the supporting argument,

where the word “ desertion ” appears for the second time,

I should like to alter it to “ non-adherence ”. If I might

refer to the terms of the 1938 Act, Section 1 (1) (a)

provides that it will be grounds for divorce that the

defender :
—

“has wilfully and without reasonable cause deserted

the pursuer and persisted in such desertion for a period

of not less than three years ;

”

It seems to me that the word “desertion”, where it

appears for the second time, that is to say, in the reference

to persisting in the desertion for the period of three years,

implies quite clearly that the present law of Scotland is

that willingness to adhere must be averred. I am aware

that to that extent I am differing from the opinion

expressed by your Lordship in the case of Borland v.

Borland, and consequently I submit that point with the

greatest respect.

5618. You are in agreement really with the majority

of the court, Mr. Lyons.—That is entirely fortuitous, my
Lord.

5619. I am not quite sure if you appreciated ray

question. What I said was that the necessity for this

requisite of willingness to adhere was a relic of the old

law of divorce for desertion in vScotland. Perhaps you

do not like the word “relic”. It is derived from the old

law of divorce for desertion.—It is so derived, my Lord,

but it is to my mind re-enacted by the 1938 Act m the

use of the word “ desertion

5620. That was exactly the next question I was going

to come to. Is it not the case that many people thought

—I agree there is room for difference of view—that when

the 1938 Act was passed the necessity for willingness to

adhere during the whole of the three years had dis-

appeared?—That is so.

5621. That was a view taken by at any rate a large

number of members of the legal profession? That is so.

5622. And there was a case decided in the court very

soon after the 1938 Act—the case of Macaskill—which

decided that it was still necessary to aver willingness to

adhere?—That is so.

5623. And I think that there has been a great deal of

dubiety as to whether that was a sound decision?—That

is correct.

5624. It has been suggested many times that the matter

might be reviewed in the House of Lords? That is so,

and such a suggestion was actually made in the case ot

Borland v. Borland.

5625.

Am I right in saying that after the 1938 Act

the doctrine of adherence was resurrected, to some extent

accidentally, by legal decision, or perhaps you do not like

that?—No, my Lord, I am unable to assent to that
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proposition, standing my view as to the meaning of, and

the effeot to 'be given to, the word “ desertion ”, where it

is used in the Act in relation to tihe persistence.

5626. I fully appreciate your view on the interpretation

of the statute, Mr. Lyons. But, in any event, you and

your Society are of the view that the requirement should

now be abolished?—That is so.

5627. With regard to the question of adultery during

the triennium, you are proposing that that should no
longer be an absolute bar, as it is at present?—Yes. In

relation to that, my Lord, I should beg leave to delete

the word “ absolute ”.

5628. That it should not be a bar?—I think that the

use of the word “ absolute ” could possibly import into

our suggestion some idea that there ought to be a discre-

tion, and that is not intended.

5629. (Chairman): I certainly so read it. You do not

intend that there should be a discretion of the court?

—

No, my Lord.

5630. (Lord Keith) : I rather thought that that was

what you had intended, Mr. Lyons, and I am glad that

that point has been cleared up. In effect, the Society

is there adopting the view of the minority of the House

of Lords in the case of Wilkinsonl—That is correct.

5631. And that was a case where the House of Lords

decided by a narrow majority of three to two that adultery

was a bar to divorce for desertion?—That is so.

5632. The judges in the minority thought otherwise, they

thought .it should be no bar?—That is so.

5633. May I turn to paragraph 4? I would like to

clarify my own mind as to just where this is taking us.

There are a number of matrimonial offences which at

the present moment are grounds for divorce, but, so far as

separation is concerned, there are only the two grounds,

adultery and cruelty?—That is so.

5634. And it has been a matter of some doubt in

Scotland for a very long time as to whether conduct less

than cruelty might justify a spouse in saying, “ I am no

longer willing to live with you ”?—That is so.

5635. I am not quite clear how you propose to relate

your proposal to divorce for desertion. Are you proposing

to make any conduct that would give a reasonable ground

for refusal to adhere a ground for divorce?—No, my
Lord, in relation to this we adopt a rather cautious attitude

and our proposal is directed only towards the necessity for

clarification of the law. The reason for that is that within

the time allowed, my Council was not able to have a full

discussion as to the relative merits and demerits of the

affirmative and the negative answer to the question here

posed, and the most that we could do in the discharge of

what we considered to be our duty to the Commission was

to draw attention to the present uncertainty in the law.

The proposal is not directed in one direction or the other.

5636. That raises the difficulty that was in my mind.

Have you any idea as to how the law should be clarified?

One would need some kind of definition, I suppose, of

what would amount to conduct that would justify a refusal

to adhere. How do you propose to clarify it?—I can

state to the Commission what the alternatives might be.

The first alternative is to give a negative answer to the

question posed in this particular passage, and to say that

nothing short of a substantive matrimonial offence shall

justify non-adherence. That is the first alternative, and

it is the one which is more easily capable of application,

and to that extent would satisfy the narrower interests of

the legal profession, particularly the solicitor branch of it.

5637. ‘Pausing for a moment before you go further, the

narrower view, or the negative view, that you have put

forward would mean that the only grounds would be

adultery and cruelty?—That is so.

5638. What about the grounds that are in the existing

Divorce Act. namely, sodomy and bestiality? It will be

observed, my Lord, that we recommend that sodomy and

bestiality also be made grounds for separation.

5639. Then these would be grounds for non-adherence,

too?—Yes.

5640. That would cover that point. I appreciate the

negative attitude that the non-adherence grounds should

be strictly limited. What would your next proposal be?

—The positive answer to the question is that it ought to
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be permissible to accept as sufficient ground for non-
adherence something less than a substantive matrimonial
offence. In relation to that I would draw the Commission’s
attention to our recommendation in paragraph 1, and I

would suggest that the recognition by my Council of the
hardship in the Borland case almost commits us to the
second of the two possible answers to the question posed
in paragraph 4. But further, I would refer the Commis-
sion to the proposal in relation to nullity of marriage, in

paragraph 9, and to the fact that we recommend that the
decision in Lang v. Lang be overturned. In that connec-
tion, I would refer also to the case of Hastings v. Hastings,
in 1941 Scots Law Times, where it was held that pre-
marital pregnancy by the wife to a man other than her
husband was a good ground for the husband’s refusal
to adhere. It might be inferred from the fact that we
recognise the basis of the grounds for complaint in the
Borland case and the Hastings case that we are committed
to the view that something short of a substantive
matrimonial offence should be admitted as grounds for
refusal to adhere. My own difficulty in relation to that
view of the matter is that it does seem a very short step
from that position to the importation of the doctrine of
constructive desertion, and as that doctrine seems to have
been expanded in England it seems to be one which is

not free from difficulty. Frankly, my Lord, I regard the
question raised in paragraph 4 as being the most difficult

in our memorandum.

5641. I share your difficulties. First of all, might I

just say this, on this broader view that you are now
developing, there is the difficulty of definition of the
matrimonial conduct that will justify non-adherence?

—

That is so.

5642. If one could get a definition the problem might
become rather easier.—I would suggest that your Lordship
has already proposed a definition in your Lordship’s
opinion in the case of Borland v. Borland.

5643. I endeavoured to do so, but whether it was a
satisfactory definition or not is another matter. That is

really the best that you can go to on the matter of
definition?—I cannot think of a better, but I do indeed
share your Lordship’s view that whatever test is to be
adopted it must be capable of feeing applied within certain

ascertainable limits.

5644.. You have not got the definition there?—The
definition which your Lordship proposed in the case of
Borland v. Borland, applying this to the question with
which we are concerned, is that any conduct on the part
of a spouse which renders it contra bonos mores, or against
the conscience of mankind, to insist on the adherence of
the other spouse, might fee regarded as sufficient for the
purpose of this proposal.

5645. {Chairman)'. Is that a verbatim quotation from
Lord Keith? {Lord Keith)

:

It is very near it, it is near
enough.—The essentials are there.

5646. And, of course, that would then be a matter for
interpretation by the court in the circumstances of each
individual case?—That is quite correct.

5647. Have you something further to say, because I

was going to come to another question?—I think that your
Lordship has in mind the necessity for a clearly defined

standard.

5648. Yes, I appreciate that.—That is particularly

important from the point of view of solicitors who are

called upon to advise clients as to their rights and duties.

5649. The solicitors would not have a great deal of
guidance when all they knew was that it was to be contra
bonos mores and unconscionable, because then the court
would have to decide in the circumstances of each case.

It is almost impossible to give a precise definition unless

you just give a list of categories of conduct.—My objec-

tion to the latter course is that it could not be all-

embracing.

5650. This is a point I was going to ask you about.
Assuming one adopted the positive view that you have
put forward, would you make this new type of matri-
monial misconduct a ground of divorce for desertion?—
I should not like to commit my Council to that.

5651. I will tell you why I asked that. You would
have this difficulty if it were only ground for non-adherence
and not ground of divorce for desertion—you would
get a husband whose wife, say, had gone away on one
of these minor grounds of misconduct, shall I call them
that, and he could not get a divorce for desertion because
she has got a good ground for non-adherence. And she
could not get a divorce for desertion because the mis-
conduct is not ground for divorce for desertion, and there-

fore you would just get a broken marriage with no solu-

tion either way.—That is not an uncommon thing in the
law as it stands.

5652. But it is an unfortunate thing, is it not?—'Most
unfortunate.

5653. Particularly where there is matrimonial miscon-
duct, or bad matrimonial conduct, shall I say?—That is so.

5654. And do you not think that it would be a much
better solution, if you were going to take this positive
view which you have put forward on the question of
grounds for non-adherence, that these extended grounds
should just fee made grounds of divorce on the ground
of matrimonial misconduct equivalent to cruelty?—-If I
correctly understand your Lordship’s suggestion, it would
amount to this, that it should fee ground for divorce that
the defender has been guilty of such conduct as is contra
bonos mores.

5655. Of such conduct as would justify a spouse in

refusing to adhere.—If, my Lord, you accept the standard
laid down, or suggested, by your Lordship in the Borland
case, it would imply this, that it should be good grounds
for divorce that the defender has been guilty of such
conduct as renders it contra bonos mores, or against the
conscience of mankind, that a decree of divorce should
be refused. And that would be a very, very wide
proposition.

5656. It might be, but if you are going to make it a
ground for non-adherence it does not seem to me to be a
very big step to say that it shall also be a ground for
divorce.—That is our difficulty, my Lord, that we might
appear to some extent to be committed to the positive
view and yet we are not quite sure as to how far the
adoption of the positive view would take us into uncharted
realms. (Lord Keith) : It looks as though you would have
to leave it to us. (Chairman)

:

Might I just say this arising
out of that most interesting discussion? In England it

was, I think, felt that in a case where the husband, for
example, has so conducted himself that the wife is justified

in leaving him but he has not committed a substantive
matrimonial offence, the logical solution would fee this.

These persons are living apart. They are not living apart
by agreement. It must be desertion by one or the other.
Who has deserted the other? The view that was taken

—

T think T am stating this correctly—was that the person
who had rendered it impossible for the other person to

live with him or her was the party who was, in fact, in

desertion.

5657. (JMr. Justice Pearce)-. That is perfectly right, be-

cause it was laid down years ago that desertion is not
desertion from a place but from a state of affairs. In
other words, if is immaterial which of the parties left the
home. The question is who broke up the home.—Yes.

5658. And judges have always posed themselves this

question: could any reasonable spouse so treated by an
unreasonable spouse be expected to -maintain the marriage?
And if the answer is in the negative, then the unreasonable
spouse is ,the one who broke it up and deserted.—Do I

understand, my Lord, that what is looked to is the respon-
sibility for the original break-up of the cohabitation?—
(Mr. Justice Pearce)

:

That is so, >it has nothing to do with
the geographical location.

5659. (Lord Keith): Now would you turn to the last

sentence of paragraph 4, where it is said :
—

“ The importance of the question is the greater since
cruelty is now a ground for divorce as well as for
separation.”

I was not quite clear what the relevance of that observa-
tion was?—To fee perfectly honest, my Lord, I cannot
quite recall the relevance of it myself. I feel sure, my
Lord, that we had something in mind, but I cannot quite
recall it at the moment. It is pure narrative anyway.
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5660. Let us turn to .paragraph 5, which deals with the

question of cruelty. You are really recommending a new
definition of cruelty?—Yes.

5661. It has perhaps the merits, and perhaps also the

demerits, of the definition that was attempted in Borland
in the matter of grounds for non-adherence?—Yes, my
Lord.

5662. If it were enacted as legislation, its interpretation

would have to be left to the court in the circumstances

of any individual case?—That is correct.

5663. And really the sum and substance of it is

intolerable conduct by one spouse to another?—That is

correct.

5664. And you regard that as sufficiently clear in its

conception as to indicate what should be treated as cruelty

as a ground of divorce?—As representing the Council of

the Law Society that is so, but I should perhaps say that

I was one of those holding the views expressed in the

note of dissent. And what we have done in the recom-
mendation is to take the formula in the exact words in

which it was proposed.

5665. Turning to the question of insanity, which is dealt

with in paragraph 6, may I ask you this? Did the Law
Society consider whether it was necessary to have a

period of five years either as a certified or voluntary

patient before divorce proceedings could be taken?—Yes,

my Lord, and I would refer your Lordship to proposition

3 of the Appendix.

5666. That there should be a reduction in the period.

That was put forward as a suggestion, but was not adopted
by the Society?—That is so, my Lord. The reason for

its not being adopted was that the real substantial ground
for divorce under this heading is incurable insanity. And
it seems to us to be a question outwith our province

whether incurable insanity could be either presumed or

satisfactorily proved in a period of less than five years.

It is a medical question.

5667. On the question of dissolution of marriage on
presumption of death, dealt with in paragraph 8, I quite

see the necessity of having .the position cleared up. Have
you any view as to how it should be cleared up—do you
wish to make the decree irreducible, or do you propose

that it should be reduced on certain conditions?—Here

again, my Lord, my Council did not have the benefit of

a full discussion as to what particular answer ought to

be given to the question here posed, and the most I can

do is to indicate for the benefit of the members of the

Commission what the alternatives would be.

5668. I would like you to do so.—The first alternative

is that the decree should be reducible at the instance of

either of the parties to the marriage, and the second is

that the decree should be irreducible. The third alterna-

tive is that the decree should be reducible at the instance

of one or other but not either of the paries to the original

marriage—one might contemplate in the first place at the

instance of the holder of the decree. It is obvious that,

whatever answer is given to this very difficult question,

it is going to cause hardship to some persons, one or more.

Let us contemplate a case where the husband is a prisoner

of war, these being perhaps the circumstances in which

this problem would arise most frequently. The wife takes

a decree of dissolution of marriage and then re-marries.

One, and possibly two, of the three persons concerned are

going to be under some hardship. And if we accept the

principle that the law ought to provide the greatest good

for the greatest number, then we should endeavour in

answering this question to limit the hardship, if possible,

to at most one individual. There is no fault on anybody s

part which assists us in finding a just answer. If the

option were given to the wife in the case which I have

posed, she being the holder of the decree, it wbuld amount

to this, that she will be in the position of exercising a

choice as between two husbands—if I may use that phrase

in inverted commas—and that is going to have at least

this merit, that she will be satisfied and the dissatisfaction

will be limited to one or other of the two men in the

triangle. Now to hold that the decree was annulled on

the reappearance of the returning husband or should be

annulled on the reappearance of the returning husband,

might produce this, that the woman who has conceived a

genuine affection for her second husband would against

her wishes be obliged to discontinue that second associa-

tion, and in law at least to resume cohabitation with her

original husband. That is possibly going to give some
small satisfaction to the original husband. I suggest that

it would be very small.

5669. It would be very small indeed if she did not

resume cohabitation with him and did not wish to.

—

It might be even smaller if she did. So I suggest, my
Lord, and I put this forward very tentatively, as being

no more than an expression of a personal opinion, that

possibly the hardship could best be lirpited by giving an

option to the holder of the decree. (Lord Keith): You
put the position very clearly, Mr. Lyons, and you have

expressed the difficulties that were in my mind, and I am
sure the Commission is very much obliged.

5670. {Chairman): Certainly we are. I did not gather,

perhaps intentionally Mr. Lyons did not commit himself,

whether he thought it was better that the decree should

be irreducible or reducible at the instance of the holder.

—

I cannot commit my Council to one or the other. I

should suggest, my Lord, that in any event there ought

to be a time limit to the exercise of any option.

5671. Yes, after the return of the person who has dis-

appeared. In the last sentence of the paragraph you say

that “the question is by no means academic”. You say

that it actually arose “ following on the recent war ”. 1

do not want names, but can you illustrate the case that

you refer to there?—Yes, I can, and the only illustra-

tion which I can give is of a case of a man who returned

in these circumstances, and the difficulty was solved there

by his stealing quietly away into the night.

5672. He went away into the darkness. The wife 'had

re-married?—Yes. And the first husband simply accepted

the position.

5673. {Lord Keith): May we pass to the next matter,

nullity, which is dealt with in paragraph 9? E think that

you did assent to the view that it would be better to

say “from the date of the discovery of the grounds of

nullity” rather than “from the date of the marriage”.

That would be a better and more equitable condition?

—Than our third condition as stated in the memorandum.

5674. Have you any views as to whether this should

be a ground of divorce rather than a ground of nullity?

In the case of Stein and in the case of Lang am I not

right in thinking that it was a divorce .that was sought?
—'My recollection is that it was a nullity.

5675. You. may be right, 1 could not recall. Have
you any views upon it? Which do you prefer?—Quite

clearly, such a ground is appropriate to nullity and not

.to divorce, on the ground that the basis for it is a
want of true consent.

5676. It is rather that it is a consent induced by mis-

representation?—It is the appearance of consent induced

by mispresentation. {Lord Keith)

:

And in other branches

of the law that is .taken rather as a ground for regarding

the contract as voidable and for rescinding it

5677. You have not adopted the other grounds of

nullity .that are found in the English statutory code?

—

No, my Lord.

5678. I believe that some of them were advanced in

the suggestions put before the Society. They are mentioned

in proposition 5 of the Appendix to your memorandum.
—That is so, my Lord1

.

5679. You cannot express any view as to whether these

other grounds should 'be adopted?—I can indicate the

reasons for which the Society discarded them.

5680. That .might be useful.—As I understand the other

statutory grounds of nullity in England, there is, first,

that there has been no consummation of the marriage.

5681. Wilful refusal to consummate.—I submit, my
Lord, .that that type of case is amply provided for by
our recommendation in paragraph 3.

5682. Refusal of marital intercourse?—In relation to

the English rule there does not appear, so far as I have
been able to discover, any time limit. The next group
of grounds consists of insanity in addition to. . . .
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5683. The ground that is set out in proposition 5
of the Appendix?—Yes, except, my Lord, that we do not
include in our Appendix the ground that the defender
was of unsound, mind. We rejected that out of hand
because it is already the law of Scotland.

5684. Why did you reject mental deficiency or recur-
rent fits of insanity or epilepsy?—It seems to us that the
English Act takes no account of whether or not the
mental deficiency or the epilepsy affected the consent
which apparently was given at the time When the marriage
was celebrated. Recurrent fits of epilepsy, for example,
are included, ‘but apparently it is not necessary to show
that ait the time when the marriage was celebrated the
dbfender, or one of the parties, was then in a fit of
epilepsy.

5685. On the other hand, how do you distinguish it

from concealment of pregnancy, if there was conceal-
ment of this state, and if the other spouse would not
have entered into the marriage if he had known of
this recurrent epilepsy or mental deficiency?

—

We dis-
tinguish it in this way, that an illness of any kind, mental
or physical, should not be grounds for nullifying a
marriage, not being of Lhe essence of marriage, and there-
fore not necessarily affecting the question of consent.
Pregnancy .is to 'be distinguished on the ground that it

is a question of an essential condition in such a way
as cannot be said of epilepsy, mental deficiency or any
other form of illness.

5686. You would agree that consent might have been
obtained by concealment of these facts, and that it would
not have been obtained if they had been disclosed?—The
law of Scotland is well settled as to the conditions under
which concealment or fraud or anything of that kind
gives rise ito a decree of nullity.

5687. Of nullity, but you could get a (rescission of con-
tract that had been entered into under misrepresentation?
—The rules which apply to a commercial contract have
been held not to apply to ‘the status of marriage.

5688. I see that, but what we are considering is whether
that should not apply in these special circumstances to

marriage?—The attitude of my Council is that there is no
call for any alteration in the present law relating to thait.

Our attitude in relation to pre-marital pregnancy is that
it goes to the root of the matter in a way that these other
items do not.

5689. I follow the distinction which you are drawing.
Would you take the same view about concealment of
venereal disease?—Yes. And I would add that it is already
a ground for divorce.

5690. After marriage, yes.—As a species of cruelty when
the defender has recklessly communicated it to the other
party.

5691. Might I pass to paragraph 12, which deals with
the question of property rights? Are you proposing to

retain the legal rights, that is to say, the rights of husband
and wife as ait death, if circumstances arise in which these

could be exercised and the innocent party wished to take

legal rights of divorce; or are you abolishing the legal

rights of divorce altogether?—Abolishing them altogether.

5692. Simply leaving it to the court, with an option to

make a capital payment or aliment, or the two combined?
—Yes, my Lord.

5693. It is entirely within the discretion of the court?

—

That is so, my Lord.

5694. I note that there was a difference of opinion upon

this matter. Can you indicate how strong the minority

was? That is to say, was the majority a narrow one, or

how was the division of opinion on your Council?—It is

very difficult to answer that, my Lord, because the sugges-

tion came from a representative body outwith my Society,

or rather from the Council of that body, and consequently

it might be held to represent the opinion of the majority

of members of that other Council. (Dr. Muirhead): I

think it would be fair to say that it is a very strong

minority opinion. I would not like to say that the pro-
fession is divided fifty-fifty, but there was a strong feeling,

I would not like to deny that. Quite a strong feeling

that the present provision, which has been traditional,

works pretty well. {Mr. Lyons): We might add, my
Lord, that any weakness numerically is made up in the

quality. (Dr. Muirhead): You have to remember this,

that a great many of the persons that get divorce have no
property, and that is a strong argument in favour of the

change recommended.

5695. Am I putting forward the view correctly when
I say that one of the views that is held is that it is much
better when divorce takes place that there should be a
clean cut and that the husband or the wife should not be
put under obligations after the marriage relationship has
been severed?

—

(Mr. Lyons)

:

That is so. (Dr. Muirhead)

:

That is one of the views. There is a clean cut and there
is no continuing strain. On the other hand, of course,
unfortunately the present law does lend itself to the

possibility of the innocent spouse getting nothing.

5696. You get inequity. If the parties are wealthy the

innocent spouse gets something, but if the parties are
poor the innocent wife would get nothing. This proposal,
of course, is confined to the innocent party, that is to

say, it is only the innocent party who is going to get

these financial benefits?

—

(Mr. Lyons): That is so, my
Lord.

5697. May I refer to paragraph 14, which deals with
matters of administration? There you deal with a very
technical matter and, of course, your proposal rests upon
the assumption that the existing legal rights in respect

of property arising on divorce are to be retained?—That
is so, my Lord.

5698. And it is merely in such a case that notice should
be given to the public that divorce has been obtained
and that that affects the property of the divorced spouse?
—That is so, my Lord, but in relation to that it is our
suggestion that not every decree of divorce should be
recorded in the Register of Inhibitions and Adjudications,
but that it should be in the option of the holder of such
a decree to register it in order to protect and vindicate
his or her legal rights. The suggestion has, I think, been
made that all decrees should be so registered ; that is

not our suggestion.

5699. I do not think that that qualification appears in

your memorandum, does it, Mr. Lyons?—It is implicit,

I suggest, in the words, “'In order to preserve rights of
terce and courtesy ”. “ In order to ” might be read “ For
the purpose of ”.

5700. So that if the party does not record the decree
of divorce and the .property is sold by the husband, let

us say, then the wife loses her rights because the divorce
has not been recorded?—That is correct, my Lord, and
in that sense a time limit would require to be adjected.

5701. {Chairman): I must confess that I read it in the
other sense, as meaning that you are recommending that

all decrees of divorce should be registered.—I appreciate,
my ‘Lord, that it is possible to read it in that sense and I

wanted to make our position quite clear. It would be an
intolerable waste of time and administrative expense if

all decrees were recorded.

5702. (Lord Keith): Does the same difficulty not arise

in the case of legal rights on death?—Not so sharply,

my 'Lord, because the death of a party who is the holder
of heritable property appears from an examination of
the progress of the title. It is therefore quite easy to

detect the cases where rights of terce and courtesy emerge,
or might have emerged, on death, and enquiry can then
be directed towards the question whether or not these
rights have in fact emerged in such a way as to affect

the title to the property. But divorce is a thing which
is concealed and which does not appear on the face of
the title. Incidentally, my (Lord, I should say that if our
recommendation in paragraph 15 is adopted, that is, that

the date of ascertainment of such rights should be the

date of institution of the proceedings rather than the date
of the decree of divorce, then rather than recording the
notice of decree, or possibly in addition to recording the

notice of decree, one would require also to record a
notice of summons. Because one can imagine that, in

the course of divorce proceedings, heritable property
might ibe disposed of and, if nothing goes on the record
but the notice of decree, and if the date of ascertainment
of the rights is the institution of the proceedings, then
anybody purchasing property between these two dates
could be seriously prejudiced.
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at the date of the proceedings. You will appreciate the
distinction, my Lord, that in Scotland there is at the
moment no such thing as a vested right to divorce arising
through cruel conduct, and that the law of Scotland as
it stands at the moment looks to the need for protecting
a spouse against cruel conduct. Therefore it looks not
so much to the past as to the future, to the past only
for obtaining an indication of what the future is likely
to be.

5721. That would not fit conveniently into the scheme
that I am putting forward, which happens to be part of
the English law. I am not saying that that is a reason
for its excellence, but I suggest that it does work pretty
well.—It does, and I merely mention the possibility that
there may be some objection arising out of that difference
between English and Scottish law, to which I have referred.
But I am unable just at a moment’s notice to visualise it.

5722. Then you would really think that that was an
improvement on your proposal? I think that one must
take it that desertion and cruelty are really part of a
scheme of giving matrimonial relief, and they should not
be considered entirely separately?—I would assent to that
proposition, my Lord. I have not had the opportunity of
looking into the way in which the doctrine of constructive
desertion has been applied in England, but I do know that
there has been a welter of cases on the subject.

5723. Of course, you are bound, in cruelty and con-
structive desertion cases, to get the border-line cases

—

the cases where a judge of the first instance may take a
view that the Court of Appeal does not uphold. And you
have to remember that that law has been evolved. That
is not quite the statutory framework which I have been
putting to you, but something which is more than the
statute.—Quite so.

5724. You make no suggestion that it does not work,
only that it has produced a number of cases?—That is

so. My attitude is that, as I see it at the moment, there
is no objection, on purely legal grounds, to the formula
which your Lordship has put forward.

5725. There is one further point, the last point I should
like to put to you, though you have not raised it. Do
you think that the Scots law, whereby once the three-year
period of desertion has run, then the deserted spouse has
a vested right to divorce on the ground of desertion, is

as good as the English statutory law of desertion, whereby
the desertion period must immediately precede the presen-
tation of the petition? The practical effect is of this
importance, that in Scotland, I understand, if you were
deserted on the first day of 1946, then up to the first day
of 1949 you must be willing to adhere?—That is so.

5726. 'But on the second day of 1949 the deserted spouse
is entitled, however bitter the regrets of the other spouse,
and however sincerely contrite he or she is, to turn away
the other spouse from the home?—That is so.

5727. And yet two or three years later the deserted
spouse can bring an action for divorce based on the
ground of desertion?—That is so. I personally think that
the English rule has more to commend it than the present
Scottish rule.

5728. (Sir Russell Brain): May I ask one question on
insanity as a ground of divorce? In 1938, the situation
was such that time was really the only test of incurability,
and if a patient had remained in a mental hospital for
five years it was extremely unlikely that the patient would
recover. With the progress of medical treatment, if it

were accepted by medical experts that this could be
decided in a shorter period, such as two years, for example,
would you feel that the period might then safely be
reduced?—I should say that the attitude of the Law
Society in relation to that would be purely negative. The
Law Society of Scotland would have no observations to
make on a subject of that kind.

5729. With regard to the distinction between voluntary
and certified patients, is it your view that if the criterion
is incurability, then it is really irrelevant whether that
depends on a voluntary stay or a compulsory stay in a
mental hospital?—That is our view, Sir.

5730. On the question of nullity, I understand the
distinction which you make between the husband who
finds his wife pregnant by another man and the other
categories. Is that distinction based upon a principle of
existing law?—Yes, that is based on a principle of law.

5731. But, nevertheless, if it were regarded as a great
hardship that a marriage should persist, or, at any rate,
that it would be reasonable to give one of the parties
permission if necessary to have it annulled, then that intro-
duces other considerations, and I do not quite follow
your objection to that in the case of mental deficiency,
for example?—That would introduce other considerations,
Sir, but what effect ought to be given to these other
considerations is another matter. I do not think that
the Law Society of Scotland could commit itself to the
attitude that principles ought to be discarded to meet
individual cases of hardship.

5732. I wondered whether it would not be a case of
introducing another principle. If a man, for example, is

entrapped into marrying a mentally defective woman and,
by the concealment of the fact that she has been in a
home for mental defectives, he is then tied for life, unless
he is relieved, to a person who is permanently of unsound
mind in the sense that she is mentally defective, could not
that be regarded on humanitarian grounds as an adequate
reason for giving him permission to have the marriage
annulled?—It is according to the common law of Scotland,
Sir, a ground for nullity if at the time of the marriage
one of the .parties was of unsound mind.

5733. {Lord Keith)

:

But that would not apply to mental
deficiency.—If the unsoundness of mind is such as to
nullify the apparent consent, then that should be a ground
for nullity quite properly, but if the suggestion is that
owing to some illness existing at the time of the marriage
the marriage ought to be annulled, then there is no founda-
tion for that in Scottish law unless it affects the consent
which was given.

5734. (Sir Russell Brain)

:

I appreciate that, but we were
considering rather the desirability of introducing such a
law.—I am not clear as to the type of aotion which this
ground ought ;to found. Is it envisaged as founding an
action of divorce or an action of nullity?

5735. An action of nullity on the ground that there has
been concealment of recurrent mental illness, for example,
in the past.—My Council could not approve of that
suggestion unless it were related to a principle, and the
difficulty there is that if you are going to allow mental
deficiency or some form of mental illness as a ground
for nullifying marriage, the same might be said of many
other forms of illness which might be concealed at the
time of the marriage, and there is no justification, as I see
it, for singling out any particular form of illness.

5736. I appreciate that difficulty, but it could be urged
on the other side that the state of mind has a peculiar
relationship in marriage which does not exist in the case of
other illnesses.—One might say the same, of course, about
the state of the body because marriage has been described
as a physical union.

5737. You feel at any rate that you could not accept
that?—I could not accept that.

5738. (Mr. Mace): In paragraph 3 you suggest that
wilful refusal of marital intercourse should be deemed to
be desertion. Have you considered applying an age limit
in respect of this ground? What I have in mind is that
if ithe wife is past child-bearing age should not that be
taken into account?—Yes, such a principle is recognised
in the law of Scotland at the moment in relation to
impotency as a ground of nullity. Where, for example,
persons, of advanced age marry, impotency becoming
apparent after the marriage would not necessarily found
an action of nullity, as it would in the case of persons
of what one might call more marriageable age.

5739. (Chairman): I am sorry, I did not quite follow
the answer. Would you, or would you not, approve of
some limitation of age being applied? For example, that
wilful refusal of marital intercourse by a man or woman
of a named age should not come within the definition
of desertion?—My answer to that is that the existing law
is capable of being applied to meet the circumstances
in such a way as to ensure that there is no hardship.
Apart from age, it will be noted from the last sentence
of the supporting argument that the effect of the require-
that the refusal should be wilful would be to admit as
defences acquiescence and incapacity.

5740. (Mr. Mace): I am not suggesting that there was
incapacity or that the other spouse had acquiesced. What
I aim suggesting is flhiat consideration might be given to

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 629

31 October, 1952] Dr. J. S. Muirhead, D.S.O., M.C., T.D., D.L., M.A. (Oxon.), LL.B., LL.D., [Continued
Mr. Hamilton Lyons, B.L. and Mr. G. B. L. Motherwell, W.S.

a wife, past child-bearing age, who, because she was
reluctant to permit intercourse, might thus be giving her
husband a ground for divorce when he had found the
attraction of a younger woman.—That is a very personal
matter, on which I do not think that the Law Society
of Scotland would have any observations to make. I do
not think that there would be any objection to such a case
being provided for. (Dr. Muirhead): We do think that
at present the common law is sufficient to cover suoh a
case without a special provision, that is all. We have
no objection to such a provision, but we think that the
law as at present existing would cover it.

(At this stage the Commission adjourned for a short
period.)

5741. (Mr. Mace)

:

May I refer to paragraph 5, in which
you deal with cruelty as a ground of divorce? In order
that I may understand your suggested new definition of
cruelty, I propose to put four cases to you and ask you to
say whether upon your suggestion these would be grounds
for a divorce. In each case the family consists of a
husband and wife and children, and in each case you may
assume that the cruelty is such as to be genuine cruelty.

In the first case, the oruelty is directed against the wife,
who is of a timid nature and therefore the cruelty affects

her health. The children are strong children, strong in

health and in resistance to the cruelty, and there is no
evidence that the cruelty affects their health. Would you
say that that would provide grounds for a divorce?

—

(Mr. Lyons)

:

That would give rise to the remedy.

5742. My second case is that the cruelty is directed
against the wife, but her character is of suoh strength
that the cruelty does not affect her health, although it

does affect the health of the children.—That would give
rise to the remedy under our proposed new ground.

5743. (Chairman): But not. as I understand it. under
the existing law?—That is so. my Lord.

5744. (Mr. Mace): In the next two cases, the same
conduct is present but it is not directed against the wife,

it is directed against the children. In the first case, the
wife is timid and it affects her health. The children are
strong and resist it, and there is no evidence that the
cruelty directed against them does affect their health.

Would there be a remedy?—'That would give rise to the
remedy.

5745. The last case, the same conduct directed against
the children, and not against the wife. The wife is strong
and the children are weak and it does affect their health.

—That would give rise to the remedy on the assumption
that the conduct was such as to render married life intoler-

able to the wife, or, alternatively, that the conduct was
such as to indicate on the part of the husband an un-
warrantable indifference to, or disregard of, the normal
obligations of marriage.

5746. Now may we have the answers on the existing

law in Scotland? The first case was conduct to the wife,

the wife being weak and the children strong, that is, the
wife being affected and the children not affected.—That
would give rise to the remedy on the supposition that the
wife being weak, her health would be affected.

5747. And she was continuously in fear of danger, under
the present Scottish law?—In danger, or the reasonable
apprehension of it, to her life or health.

5748. The second case is where the wife is strong and
the children weak and the children are affected.—That
would probably not give rise to the remedy in respect that
there would be no element of danger to the wife’s health.

5749. Now, conduct directed to the ohildren, the wife
being of weak character and the children of strong
character.—That would give rise to the remedy on the

assumption that conduct of the kind contemplated directed

towards the children would be likely to affeot the wife in

her health.

5750. And the fourth case is where the wife is strong

and the children are weak and the conduct is directed

against the children.—The remedy would not arise for the

converse of the reason previously given.

5751. In your suggestion you say :
—

“
. . . where the other has been guilty of a course

of conduct wilfully persisted in towards the pursuing
spouse or towards the children of the marriage of suoh
a nature as in the opinion of the courts shows on the
part of the defender an unwarrantable indifference to,

or disregard of, the normal obligations of marriage,
and renders the married life of the spouses intolerable
to the pursuing spouse."

Have you considered adding any words which would
include “ intolerable to the children in the home ”?—No,
Sir.

5752. You would be against it?—My childhood life was
rendered intolerable on very fleeting occasions by what I
regarded as injustices on the .part of one or other of
my parents but, on reflection, the element of injustice
does not now appear so strongly. In other words, it

amounts to this, that one cannot give to a child the right

to say that any particular conduct on the part of his
parents is or is not intolerable.

5753. (Chairman): Nor give a right to the child to

say that his parents should be divorced?—Exactly.

5754. (Dr. Roberton)

:

I have one question arising from
paragraph 5, with regard to offences against children.

Would the witnesses agree that there may be a larger
number of such oases known to the local authorities than is

known to the Law Society? For example, a large looal
authority like Glasgow ihas invariably such cases in care,

including a certain number of incest oases, and these facts
are frequently withheld from the court by the mother.
Would the witnesses agree that that is probably the oase?

—

That could quite possibly be the case and indeed it is likely

to be the case. The experience of the legal profession is

to some extent Tariffed, and that of the courts even more
so.

5755. (Chairman)

:

That conduct would be the kind of
conduct that you think should be included within the
definition' of cruelty, whether the lewd, indecent and
libidinous practices are directed towards the wife or the
children?—.What was envisaged here was such practices
directed towards the children.

5756. And these, you think, should be a ground for
divorce whether they are brought under the heading of
cruelty or under a fresh heading?—That is so, my Lord.

5757. (Lord Keith) : That would mean that there would
be a ground for divorce at the instance of the wife?—That
is so.

5758. And of course if the wife brought an action of
divorce on these grounds it would be because she objected
to this conduct?'—That is so, my Lord.

5759. (Mr. Maddocks)

:

'I would like to ask some purely
practical questions on a matter which is not mentioned
in your memorandum. In Scotland if a poor woman is

deserted, is left with nothing, goes on to national assistance
and wants to obtain an order against her husband, what
does she do?—'Leaving aside the legal aid procedure, as

to which I imagine the Commission may already have been
informed. . . .

5760. I do not know anything about your legal aid pro-
cedure unless it is such legal aid as is provided 'by the
Legal Aid and Advice Act. I believe that in 'Scotland you
have some legal aid procedure outside that Act, have you
not?—We have, but it is not applicable to civil cases. The
only legal aid procedure which we have in Scotland applic-

able to civil cases is that contained in an Act similar to the

English Legal Aid Act.

5761. Does that apply to courts of summary jurisdiction?

—Yes.

5762. It does not in England.—It does not in England,
but we are more fortunate in Scotland.

5763. What would the wife do? She is deserted, she
has nothing, she is on national assistance. As a practical

matter, what would she do?—-I might embrace in my
answer the legal aid procedure, for the benefit of the
members of the Commission. She would submit an appli-
cation through a solicitor, who would be either selected
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by her or assigned to her by the Legal Aid Committee.
The Legal Aid Committee would consider the application
in the light of whether or not there is reasonable cause
for her taking .action. The action, incidentally, would be
an action for adherence and aliment. The legal aid certifi-

cate would be duly granted. The solicitor would take an
action in the Sheriff Court of the residence of the defender,
assuming that he was resident in Scotland. The solicitor

would in due course obtain a decree from the Sheriff Court,
the effect of which is that the defender is called upon to

adhere to the pursuer, and, failing his adherence, to pay
to the pursuer a weekly sum of aliment -which would be
fixed by the court, having regard to the respective means
of the parties.

5764. (Chairman) : 'May I ask on that point—is he given
a certain time within which to adhere?—-No, the effeot of
a decree is immediate. Immediate adherence is called for.

Pending the course of the proceedings, it is possible for the
wife to make an incidental application for what is called

interim aliment and, unless there is exceptional cause, such
an award would be made. That would give protection to
her during the time that the proceedings are pending.
Following the issue of the ultimate decree, if there was no
sign of the defender obtempering the decree, the procedure
would be that the pursuer would enforce it by one or more
of three methods—-by the attachment and sale of move-
able effects belonging to the defender, by the arrestment
of his wages in the hands of his employers, or by having
the defender committed to prison on account of his failure

to obtemper, or to conform to, the order of the court.

The last alternative is a means of compulsion only, and has
no direct result in the giving of effect to the decree for
aliment.

5765. (Mr. Maddocks) : How long does it take, as a prac-
tical matter, for a woman to get her decree?—It is difficult

to put a limit on that because various factors have to be
taken into consideration. First, the question of whether
or not the action is defended, because the action can be
defended on one or other of two grounds. The first is that

the decree for adherence ought not to be granted, for a
variety of possible reasons, for example, because the pur-
suer, the wife, -is not herself genuinely anxious for adher-
ence, and that her claim for adherence is therefore not
bona fide; or that there is reasonable excuse for the
defender in his refusal to adhere, or for some other such
reason. Alternatively, the action might be defended on
the amount of aliment, the husband contending that the
amount of .aliment sued for is excessive having regard to

the financial circumstances of the parties. If the action is

contested it is hardly possible to place upon it any definite

time limit. iMany such actions, however, are not contested

—and, in so far as they might be contested with reference
to the question of aliment, an arrangement is sometimes
come to extra-judicially, which is given effect to in the
decree—and such cases can be disposed of in a period, I

should say, of two months.

5766. Two months from the time of issue of the process?
—Yes. And interim aliment runs during that period. An
application for interim aliment can be made at any stage

in the proceedings. The two months, of course, is again
variable, depending on whether or not the court is in

session. Interim aliment could be granted wiithin a week
to two weeks of the lodging of the original application for

a decree.

5767. -Is there means then -in the Sheriff Court, where
T understand that cases of this type come for decision,

of knowing before the return day of what we would call

the summons, whether it is going to be defended or
whether it is not?—Yes. 1-t is -necessary in such a case

for the defender to enter an appearance and ifchat must be
done before the first calling -of -the action in court.

5768. So that in a defended case if it goes through
the same procedure as, I gather, obtains in ithe Court of
Session and like the High Court in England, a woman
might 'have to wait before she -got her decree perhaps six

months?—That is perfectly true, during which time, unless
there are exceptional circumstances, she will get interim
aliment.

5769. Would you tell me more about enforcement? The
woman has got her decree, the husband pays, let us say,

for six weeks. Then he stops paying and the woman is

again left without money or means -of subsistence
;
what

does she do in order ito enforce her decree?—Normally
what happens in -practice is that, the -woman being mean-
time catered for by national assistance, the sum due under
the decree is allowed to accumulate for a period of
weeks. Assuming -that -the nature of the -man’s occupa-
tion renders it permissible, an arrestment of his wages is

lodged in -the 'hands of 'his employers concluding -for the

payment direct to the creditor in -the decree of the amount
of the arrears.

5770. Forgive me, I -knew that
;
what I wanted to know

is what does she do when she suddenly finds herself left

without money? Does s'he have to go to a solicitor and
get legal aid again before she can go 'to the court for
arrestment, or -whatever it may be?—The original legal aid
certificate includes the doing of diligence to enforce com-
pliance with the -decree.

5771. She can go back to the same solicitor and say,
“ M-y husband is not paying, please take proceedings either

to arrest -his wages or to make him -pay ” ?-—That is quite

true.

5772. Everything in Scotland with regard to orders of
this kind, which in England would be done in a magis-
trates’ cou-rt, has to be done through a solicitor?—That
is so.

5773. A woman cannot act in -person at -all?—Yes. Any-
one can do for himself or herself what they might other-

wise have to employ a solicitor to do, -provided they
know how -to do it but, although constructively a woman
can do this herself, in practice she cannot, because she

does not know the .procedure. Consequently she has to

go to a solicitor in order to get the necessary assistance

and, as can readily be imagined, -there are no f-unds out
of which a solicitor can get anything like adequate re-

muneration for bis trouble. That is why I indicated

in answer to an earlier question that this is an obligation
of which the legal profession, from a personal point of
view, would be happy to be rid.

5774. Who actually assigns the -money for court fees
and things of that kind?—Under t-he Legal Aid Act that

is provided now by the Legal Aid Fund.

5775. Does the cash come -out -of the solicitor’s pocket
and does he get reimbursement from the Fund?—That is

so, subject to this: that there is -provision for a solicitor

making an application for payment to account of his
fees, including disbursements, out of the Legal Aid Fund.
In other words, if it becomes apparent that he is goin-g
to have substantial disbursements, he can recover these
immediately from the Legal Aid Fund, and no hardship
arises to the solicitor in that respect.

5776. Are you at all familiar -with the procedure in the
English magistrates’ cou-rts?—Not exactly, only to this

extent, that I a-m aware that the duty of enforcing main-
tenance orders is conferred on an officer of court.

5777. I would like to ask you whether you do not think
that the system in magistrates’ courts in England is per-
haps the better? In England, a woman who is deserted
walks to -the local police court. Having got past the
officer at the door, who directs her to the probation officer

first of all, she -goes and gets the summons for nothing,
the summons is served by the warrant officer for nothing.
On the return day of the summons, if the husband does
not turn up, he may 'be required .to attend on warrant.
The case eventually comes on and ihe will be there either
on warrant or in answer to the summons, and he will
be there at no cost to anyone. If the order is made
the husband has it served on 'him for nothing, and if he
does not pay, at -the end of a fortnight he can be arrested
and the -order can be enforced against him for nothing,
and it can all be done in six -weeks.—All of that seems
to presuppose that it-here are no reasonable grounds for
the refusal to adhere.

5778. That is what prompted my first question. The
court does not know until the man appears whether he
is defending the case or -not. I-f he appears and disputes
it, then of course it is heard there and then on that day.

Do you not think that, at any rate from the poor person’s

point of view, that is much better?—It has -the advantage
of sudden death, but it seems -to me -that the enquiry into

what may be substantial questions -might quite well be
very sketchy under such a procedure.

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 631

31 October, 1952] Dr. J. S. Muirhead, D.S.O., M.C., T.D., D.L., M.A. (Oxon.), LL.B., LL.D., [.Continued
Mr. Hamilton Lyons, B.L. and Mr. G. B. L. Motherwell, W.S.

5779. (Dr. Baird) : I would like to know the reasons
for the Society’s rejection of certain proposals, referred

to in .the Appendix, with regard to the powers of courts
of inferior jurisdiction. 1 gather that your Society repre-
sents solicitors from all over Scotland?—-That is true.

5780. Therefore you will be aware that we have had
some evidence in support of the proposals, and I would
like to hear your reasons for rejecting them?—The reasons
for the Law Society rejecting these proposals are very
substantially those which have already been given to the
Commission Iby the Lord President. Further, it is to be
noted that there was an inquiry into this matter before a
Royal Commission, sitting under Lord Clyde, which re-

ported in 1927, and everything, I think, which could .be

said in favour of this proposal was said in 1927, and
that Commission reported against the extension of juris-

diction. My Council is not aware of any circumstances
which have arisen since 1927 which would alter the basis
of the Clyde -Report of that year. Perhaps I might deal
with any particular points that you have in mind?

5781. What I am concerned to find out is whether any
hardship is caused by the fact that litigants and witnesses
have at present to be brought to Edinburgh?—-If by hard-
ship you mean—is anybody denied by the present proce-
dure a remedy which they would otherwise be able to

obtain, then the answer is no.

5782. (Chairman): I have been asked by one of the

Commissioners to ask .this question. We observe that -the

only two legal societies that took the other view were
those of Greenock and .Paisley, and one of the Commis-
sioners .has suggested that possibly country solicitors,

using the word in the sense in which Dr. Muirhead used
it, are more in favour of the devolution of this jurisdic-

tion to the Sheriff Courts than the solicitors in Edinburgh.
Would you agree with that, or is there nothing in that

suggestion?—I should say, without hazarding any definite

opinion as to -the mind of country solicitors, that it would
not surprise me to learn that that was so.

5783. I see that there are thirty-three legal societies in

Scotland, and of those only two took the view that

divorce jurisdiction should go to the Sheriff Courts. Of
those thirty-three, I suppose that a large number would
be what might :be described as country solicitors’ organisa-

tions?—Almost entirely. (Dr. Muirhead): If I may be
allowed to intervene, I think that Glasgow .and Edinburgh
account for practically half, a little less than half, of all

the solicitors in Scotland. You may take it that of the

3,500 members of our Society, there are about 700 in

Edinburgh, and the remainder are outside Edinburgh.

From that point of view they are country solicitors.

5784. I see, but I was rather directing my mind to the

number of separate legal societies who had to consider

this matter and express .their views. How many societies

of that kind are there (a) in Edinburgh, (b) in Glasgow,

and (c) in the rest of Scotland?—Two in Edinburgh, one

in Glasgow, one in Aberdeen, and one in Dundee.

Generally speaking, the others are societies formed under

an old Act of 1863, the Procurators in each Sheriffdom.

Paisley is another city society you may say, but I think

that you may take it that the opinion of the great bulk

of country solicitors agrees with ours.

5785. It would appear so, because I understand that the

vast majority of the thirty-three bodies which have been

discussing this proposal are bodies of country solicitors,

and of these bodies, only two desire the devolution of

jurisdiction to the Sheriff Courts?

—

(Mr. Lyons): Yes, my
Lord. I think that it would be probably in point for me
to explain that these two societies were the only societies

which recommended positively in favour of the change.

There were at most two of the local societies which
recommended against the change, that is over and above
the Society of Writers to the Signet and the Society of

Solicitors in the Supreme Courts, which were .probably

included in the number of thirty-three. But the large bulk

of local societies made no recommendation on the ques-

tion in one direction or the other.

5786. I think it is possibly not an unfair inference that

if they had desired the change they would have .put up a

memorandum?—Indolence apart. (Dr. Muirhead): I

think that it would be fair to say that .the Royal Faculty

of Procurators of Glasgow, which is the largest of the

societies outside Edinburgh, would not at all support the
suggestion that the Sheriff Courts should have jurisdic-
tion

; we would certainly be opposed to it.

5787. You would be opposed to the jurisdiction going
outside .the Court of Session?—For the reasons which
Lord Cooper .put before the Commission, and others. (Mr.
Lyons)

:

It is perfectly correct, my Lord, that the absence
of any positive proposal in favour of this extension is

indicative of no great demand for it.

5788. (Mr. Brown)

:

I would like to ask a very genera]
question from the point of view of the interests of

children. Is there any aspect of Scottish divorce law or
administration where you think that these interests are
not adequately safeguarded, any feature that has given
you personally perturbation, or any point in connection
with children that you think is worthy of particular

examination by the Commission?—No, Sir, I think that

the substantive law of Scotland takes due account of the
interests of children in such matters as matrimonial causes,
and I am not aware of any procedural alterations which
might be made which would have the effect of safe-

guarding further than they are at the moment the interests

of children. It is expressly provided in the Guardianship
of Infants Act, 1925, which applies to both Scotland and
England, that in proceedings such as matrimonial causes
where questions of custody of and access to children fall

to be decided, the paramount consideration is the
welfare of the child, and any question of the respective

rights of the parents takes what I might describe as a

very poor second place to that paramount consideration.

5789. (Chairman): In that respect, then, the laws of
Scotland and England are identical?—Exactly.

5790. (Mr. Young): First of all, Mr. Lyons, I want to

clarify the position about actions of legal rights. You
cannot in Scotland raise an action for divorce and for
legal rights at the same time?—No, Sir, these are separate
questions which are dealt with in separate processes.

5791. Is your suggestion this, that in a change of the

law such as you 'have suggested, you should procedurally

be entitled to raise -an action for divorce and for legal

rights at the same time, in the event of the divorce being
granted?—That could follow.

5792. It seems to me that it would follow, because if

you want to apply the inhibition at the beginning of the

divorce, you would have to change the present procedure
in Scotland by allowing this double action, which is not
competent at the moment?—-Not necessarily. Sir. If the

pursuer in an action of divorce, who intends in due course
to follow that action of divorce with an action of enforce-
ment of legal rights, gives notice to the public by the

recording of the summons of divorce in the Personal

Registers, then the requirements of our proposal would be
fulfilled regardless of whether action for legal rights is

assimilated into the action for divorce or not. But it

seems that, since the court would have to exercise a

discretion in relation to legal rights or any similar provi-

sion which might be .made, the best opportunity for doing
that would be in .the divorce proceedings.

5793. You would have an alteration of procedure by
allowing a notice in the original action of divorce, which
at the moment cannot be done?—That is quite correct.

5794. In considering Scottish law, which does not allow

aliment after divorce, reference has been made to two
classes of case, the very poor person who does not get

anything, and the rich person out of whose estate a wife
gets legal rights. Is there not a third class where this

rule operates rather unfairly? That is the man who has

no capital but who-, nevertheless, has quite a big income
and who, when divorced, pays nothing? Does not that

represent a third class?—Assuming that the large income
is derived from earnings, that would represent a third

class.

5795. Out of your experience can you say whether as

the result of that rule there are actions of separation

brought which would be actions of divorce if this right

to aliment after divorce was introduced in Scotland?

—

(Dr. Muirhead): I think that that is probably quite a
reasonable assumption. There must be, and I think that

it is the common experience of all of us. There must be

Printed image digitised by the University of Southampton Library Digitisation Unit



632 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

31 October, 1952] Dr. J. S. Muirhead, D.S.O., M.C., T.D., D.L., M.A. (Oxon.), LL.B., LL.D., [Continued

Mr. Hamilton Lyons, B.L. and Mr. G. B. L. Motherwell, W.S.

some cases where a wife is deterred from taking an action
of divorce simply by the fact that she knows that
financially she cannot afford it. {Mr. Lyons): I can go
so far as to say that it is not only a reasonable assumption
but that it is an undoubted fact.

5796. May I refer to paragraph 2 of your
memorandum? You are dealing with desertion and you
say that adultery within the three years should not be
an absolute bar, and you add, “ except where the adultery
is proved to have caused or contributed to the desertion ”.

Is your proposal that that should merely be a defence
to the action?—Not necessarily limited to a defence,
properly so called, but rather I should say that it would
be pars judicis to notice the existence of such an objection
to the granting of a divorce.

5797. Has the pursuer in such an action of divorce for
desertion to come into the court under this new procedure,
and disclose his adultery, and then leave it to the court
to decide whether that has caused or contributed to the
desertion?—I should say so, yes.

5798. So you would in that case introduce discretion

to the court?—The discretion of the court would be limited
to the consideration of the question whether or not the
adultery is proved to have caused or contributed to the
desertion.

5799. {Chairman): With respect, surely that is not a
matter of discretion, that is a matter of fact, and I should
have thought that the defence to the action would be not
only that the pursuer committed adultery but that the
pursuer committed adultery and that adultery caused or
contributed to the desertion.—It is not strictly speaking,
,my iLord, a discretion. The word “ discretion ” was
actually used by Mr. Young in his question and I did
not take exception to it. But it amounts to this simply,
that the question of interpretation by the court is limited
to interpretation of the question whether the desertion
can be attributed to the adultery. It is not strictly speaking
a discretion, my Lord, but it is something which the judge
has to decide.

5800. (Mr. Young): It seems to me that you are putting
rather a difficult burden on the court, because the defender
would be the person who would be best able to say
whether the adultery had caused or contributed to the
desertion, and in ninety-five per cent, of the cases he will

not be present in court.—Of course, the percentage might
vary, according to what effect is given to our suggestion
that the present legal rights should be abolished and that
some other financial provisions should apply.

5801. Let us take the present percentage. The bulk of
divorce cases are undefended, are they not?—That is so,
and in the bulk of divorce cases the pursuer’s legal rights
are valueless.

5802. We are dealing with desertion at the moment,
and I am trying to ascertain how the court is to know
whether the adultery has caused or contributed to the
desertion, when the only person before it is the pursuer,
who has in fact committed adultery?—I am suggesting,
Sir, that if it appears to the court in the course of the
enquiry, which must in any event be made, that an act
of adultery, notice of which is given to the court, might
have or is proved to have caused or contributed to the
desertion, then the court would be bound to take notice
of it. But, in the absence of proof, the court is justified,

in accordance with our proposal, in ignoring it.

5803. May I refer to what Mr. Maddocks was saying
earlier? Do you not think that there is some merit in
the English system of obtaining aliment and, equally
important, varying aliment, in particular, in the speed
with which it is done in England in comparison with
Scotland?—In so far as that might be said to relate to
actions of adherence and aliment, I believe that there is

something to be said for it. In so far as it might relate
to actions of separation and aliment, then I think that any
delay that might be involved is a very necessary safeguard
for the due determination of the difficult and far-reaching
questions which are involved.

5804. What would you think of a compromise between
the system operating in England and the present Scottish
system, by adapting the procedure which we have at
present in 'the small debt court for actions of aliment?

—

I should say that the summarising of the procedure for
actions of aliment by adopting a procedure analogous to

that in the small debt court would not be so dis-

advantageous. I am not quite so convinced that the
cutting off of rights of appeal in the same way as is

provided for in relation to small debt cases would be an
improvement on the present law.

5805. If the right of appeal were allowed, do you think
that a procedure on those lines would be advantageous?

—

I believe that it would.

5806. May I turn to paragraph 16 of your memorandum,
where you deal with decrees of presumption of death?
You say that such a decree should be effective “ for all

purposes ”. I do not think you mean that. When you
say “ for all purposes ”, do you mean for the purpose of
divorce and for the purpose of the Presumption of Life
Limitation Act only? You really do not mean for all

purposes?—I mean for all purposes which are germane
to the questions which are before the Commission.

5807. I was going to refer to one type of case which
was quite common during the war. In that type of case,

questions of a widow’s right to a war pension might arise

if this proposal were acceded to.—No, it is not intended
that this proposal should necessarily be related to such
administrative matters.

5808. May I come now to paragraph 4, in which you
discuss the question of having different grounds for non-
adherence, as distinct from grounds of divorce? Would
it not simplify matters, particularly in relation to solicitors

advising clients, if you had as grounds of non -adherence
only those grounds which were substantive grounds for
divorce?—Undoubtedly, Sir.

5809. And if the law was clear on that point, then
difficulties, such as have been created by the case of
Hastings, would disappear?—I am not quite clear as to

what you mean by the difficulties created by the case of
Hastings.

5810. Putting it shortly, it is far better for the law to
be certain than uncertain?—That is so.

5811. (Lord Keith): I do not think, if I might inter-

vene, that all of the Commissioners know what the law
of Hastings is.—If I might explain what is meant by the
law of Hastings, it amounts to this : Hastings v. Hastings
was a case, decided in 1941, to the effect that pre-marital
intercourse, resulting in pregnancy on the part of a woman
with a man other than the man whom she ultimately
married, was good ground for his failure to adhere. The
suggestion, as I understand it, which Mr. Young was
making, is that the decision in the case of Hastings creates

a difficulty.

5812. (Mr. Young): Has not the case of Hastings
created difficulty in the law of Scotland in this respect,

that it has been suggested that there may be grounds for
non-adherence which are not grounds of divorce?—That
suggestion was made in the case of Mackenzie v.

Mackenzie as long ago as 1895, and consequently I do
not think that the difficulty could be said to arise out of
the decision in Hastings v. Hastings.

5813. Shall I say that the difficulty is perpetuated in

Hastings')—I appreciate the point, but the Law Society of

Scotland is in effect giving recognition to the injustice

which would have arisen in the case of Hastings v.

Hastings if due account had not been taken of this mis-
conduct. We have done that in suggesting as we do, that

such conduct should be grounds for nullity of marriage.

5814. I appreciate that.—And, further, we are giving
recognition to the hardship which would otherwise arise

when we suggest that legislation be introduced to over-

come the difficulty which arose in the case of Borland v.

Borland. Each of these cases dealt with acts on the part
of the guilty spouse, as it were, which did not amount
to substantive matrimonial misconduct. And, while it is

certainly the simplest way, from the point of view of
giving advice, to say shortly that nothing short of matri-
monial misconduct may be grounds for non-adherence,
one cannot escape the conclusion that such a hard and fast

rule would give rise to cases of injustice in the future.
In that connection, I might refer again to the type of
circumstances which were referred to by Lord Keith as
being contra bonos mores, or against the conscience of
mankind.
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5815. If your suggestion with regard to cruelty is not
adopted, have you any view as to whether the considera-
tion of danger of return should be retained in the cruelty

case?—By “ danger of return ” I take it that you mean

—

should the pursuer in such an action acquire a vested

right to divorce regardless of what may or may not
happen in the future?

5816. Yes.—The attitude of my Council in relation to

that is that 'the remedy on the ground of cruelty at the
present time properly looks to the protection of the
injured spouse, and it is therefore desirable that the present
state should be maintained in that the law should look
to the future rather than exclusively to the past.

5817. I think that the members of the Commission
would be very interested to learn of the experience of any
of the witnesses as to the effect of arrestment of wages.
Have you any observations to make on that?—I can say
that in my own experience the effect of the arrestment
of a man’s wages has been adverse to the ultimate interests

of the wife, the creditor in a decree of aliment, in this

respect, that the lodgement of an arrestment of wages
frequently is the indirect or possibly the direct cause of
the termination of a man’s employment.

5818. {Chairman) ; Might I put the question in an
even simpler form? Do you think that on the whole it

is, or is not, a good thing to have a law under which
wages can be arrested for the payment of aliment?—

I

think that it is a good thing that the law should be
retained, because there are circumstances in which that

particular provision can be operated most effectively, with-
out disadvantage to the creditor in the decree.

5819. You think that on balance it is better to retain it?

—I am quite definitely of that opinion.

5820. I am afraid that, for the benefit of those of us
who are not Scottish lawyers, I must ask one question
arising out of what Mr. Young has put to you. Would
you turn again to paragraph 2, which deals with adultery
ns an absolute bar to desertion? There you suggest that in

an action of divorce on the ground of desertion the
adultery of the pursuer during the triennium should not
be a bar, except where the adultery is proved to have
caused or contributed to the desertion. As a matter of
pleading, I want to see just how that would operate.
First, is it the duty of the pursuer who has committed
adultery during the triennium to reveal that fact in the
original statement of claim or petition?—If this proposal
were adopted, it would be.

5821. It would be the pursuer’s duty to disclose it?

—

Yes.

5822. That being so, unless the defender appears and
alleges that the adultery has caused or contributed to the
desertion, that question would never arise, would it? Is

is not for the defender to allege and prove that the

adultery caused or contributed to the desertion?—At the

present moment, my Lord, there is a quite definite

obligation on a pursuer in an action of divorce based on
desertion to disclose to the court an act of adultery

committed during the triennium, and this proposal would
involve no departure from the present procedure in that

particular respect.

5823. That I follow.—And the only difference which
would be imported into the present procedure by this

provision would be that it would then be for the court,

after due enquiry into the effect of the act of adultery on
the desertion, to say either that if was proved or that

it was not proved to have caused or contributed to the

desertion. Our proposition is put positively in such a way
that if there are no circumstances before the court which
justify the court in making a positive finding, then the

court would overlook the act of adultery.

5824. But I am not thinking of a case where the

defender is there and makes the allegation, I am thinking

of the case where the defender does not appear. If he
does not appear and the pursuer rightly discloses his or

her adultery, will the court take up die matter of whether

the adultery caused or contributed to the desertion,

although no one has come forward to allege that it did?—
The pursuer in going forward with such an action will

aver, in relation to the adultery, that it did not cause

or contribute to the desertion and, unless the court finds

facts which are inconsistent with that averment, then the

court would overlook the adultery.

5825. That answers my question. It is for the pursuer
to allege the negative and it is for the defender to come
forward and allege the positive, if he or she thinks fit?

—

Yes, 'Sir, but I should not go so far as to say that the onus
of proof is on the defender.

5826. (Lord Keith): Might I clear up a point, Mr.
Lyons, in case there is some misapprehension? At the
present time, in the present state of the law, if adultery
takes place during the triennium that is an absolute bar
whether it conduced to the desertion or not?—That is so,

my Lord.

5827. (Mr. Lawrence): May I put to you what I con-
ceive to be the present English practice on this matter,
and see how far, if at all, it differs from what your Society
has in mind? As you know, in England we have the
system that a petitioner, or pursuer, as you call him,
has to disclose by way of the discretion statement any
adultery committed by him during the marriage.—That
is so.

5828. In the case that we are discussing I gather that
your Society would require the pursuer equally to disclose

his or her adultery on the face of the pleading?—That is

so.

5829. So ithat so far we run .parallel. The .practice, as
I undersand it, in these cases in England is that the
pursuer in those circumstances has to satisfy the court
that there was an act of desertion on the part of the
defender, disclose his or her own adultery, and then go
on affirmatively to satisfy the court that that adultery
neither caused nor contributed to the desertion. If the
court is satisfied upon those matters, then ordinarily a
decree follows, but if it is not satisfied that the adultery
did not cause or contribute to the desertion, then ordinarily
a decree is refused. Is that very far away from what you
have in mind?—The only distinction, Sir, is that I should
not require it to be affirmatively proved by the pursuer
that the act of adultery did not cause or contribute to
the desertion.

5830. You would allow the pursuer to remain silent

upon that even in an undefended suit?—I should expect
an averment that that was so, but I should not expect
that that averment should be satisfied by full proof
because it amounts to setting a pursuer in such a case to
proving a negative. 'He has to prove a negative state of
mind on the part of someone who is not before the court,
and I should not think that it would be just to expect
full proof of such a_state of affairs.

5831. (Lord Keith): Not full proof, Mr. Lyons, but
would you expect the pursuer to affirm or to swear to

that averment in evidence?—Yes, my Lord, and with
reference to the oath of calumny.

5832. (Chairman): So to that extent the burden would
be upon the pursuer?—To that extent, yes. But what I

am anxious to point out is that since we are dealing with
a negative a full corroborated proof such as is required

according to the law of Scotland in relation to any fact

would not necessarily be demanded.

5833. (Mr. Lawrence)

:

But, of course, as it was an
undefended matter, the court ordinarily would be satisfied

with the averment of the pursuer?—Coupled with evidence
on oath.

5834. That is what happens in England ; it is com-
monly, of course, done by swearing that the adultery was
committed outside the knowledge of the defender.—It

would appear then that in practice this rule would be in

harmony with the existing English rule.

5835. (Lord Keith): I should like to explain again

—

I do not want a misunderstanding ; in England I under-

stand that the court will accept the evidence of one

witness?—That is so.

5836. In Scotland .any material fact must be proved

either by at least two witnesses, or by a witness plus facts

and circumstances, and in this case what you are saying

is that the court in an undefended case can be satisfied

by the sworn evidence of one witness, namely, the pursuer?

—That is correct, my Lord.

(Chairman): We are very greatly obliged to you for

your Society’s memorandum and for all the help you have

given us here today.

B
(The witnesses withdrew.)
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1. My qualifications for giving evidence are as follows.

I am a Scottish solicitor and a Writer to His Majesty’s

Signet. I am Secretary of the Legal Aid Central Com-
mittee of the Law Society of Scotland. I am a Director
of the Edinburgh Legal Dispensary. From 1942 until

1945 I was the R.A.F. Officer attached to the Legal Aid
Section of Scottish Command. In 1945 I transferred to

the Army and was in charge of the Legal Aid Section of
Scottish Command, latterly in the rank of Lieutenant-
Colonel, until the Summer of 1949. Between 1942 and
1949 I was concerned either directly or indirectly with
between 20,000 and 25,000 matrimonial disputes in Service

cases. The Law Society of Scotland and the War Office

have authorised me to give evidence before the Commis-
sion as an individual, but it must be clearly understood
that any views which I may express are my own and
do not necessarily represent the views of either the Law
Society of Scotland or the War Office.

2. My reasons for giving evidence may be summarised
thus:

—

(a) I am a happily married man, aged forty-five,

with two sons aged seven and five, and I hold strong
views regarding the importance of the family as a unit.

(b) The unique opportunity which I was given
between 1942 and 1949 of dealing with the domestic
problems of both Scottish and English Service personnel
has led me to the conclusion that the legal system of
both countries could usefully borrow from each other
as regards the law of husband and wife. I deplore
the parochial outlook of many members of the legal

profession in Scotland, who are prepared to oppose
any innovation in the law merely because it emanates
from England.

(c) There are certain anachronisms and anomalies in

the Scottish law of divorce which I consider should be
remedied.

3. The Royal Commission has indicated that it is pre-

pared to receive memoranda on all or any of the follow-

ing questions:

—

(a) What, if any, changes should be made (i) in the

law of England or (ii) in the law of Scotland, concerning
divorce and other matrimonial causes?

(b) What, if any, changes should be made in the

powers of courts of inferior jurisdiction in matters

affecting relations between husband and wife (i) in

England or (ii) in Scotland?

(c) What, if any, changes should be made in the law
relating to the property rights of husband and wife

(i) in England, (ii) in Scotland, either during marriage
or after its termination otherwise than by death?

(d) What, if any, changes should be made in the
administration of the law relating to any of the above
subjects?

(e) What, if any, changes should be made in the law
prohibiting marriage with certain relations by kindred
or affinity?

I shall deal with these questions in turn.

A. CHANGES IN THE LAW OF SCOTLAND CON-
CERNING DIVORCE AND OTHER MATRI-
MONIAL CAUSES

Divorce for desertion

4. (a) " Willingness to adhere ”. Under Scots law it

is necessary to
,
prove not' only that the defender has

wilfully deserted the pursuer without reasonable cause
and has persisted in that desertion for not less than three

years but that also throughout the whole triennium the
pursuer would have been willing to have the defender
back. The necessity for proving “ willingness to adhere

”

throughout the whole triennium is a relic of the old
essential of “ privy admonition ”, as laid down by the

Act of 1573, C. 55, which was repealed by the Divorce
(Scotland) Act, 1938, and would appear to rest on the

judicial authority of Macaskill, 1939, S.C. 187. The
Divorce (Scotland) Act, 1938, Section 1, merely states that

it is competent for the court to grant decree of divorce

on the ground, inter alia, that the defender has wilfully
and without reasonable cause deserted the pursuer and
persisted in such desertion for a period of not less than
three years. There is no mention of willingness to adhere.
In my experience the necessity for proving willingness
to adhere throughout the whole triennium inflicts great
hardship on the honest pursuer and is a fruitful source
of prevarication and perjury. I can recollect scores of
cases in which the pursuer was in the first instance
genuinely willing and anxious for the defender to return
but, as the months went by and hope faded and other
considerations arose, the pursuer could not aver or prove
at the end of the three years that he or she would all

along have been, willing to have the defender back.
Possibly the best example of this situation is the reported
case of Borland, 1947, S.C. 432 in which the pursuer
was not prepared to say that after the defender had
divorced him in Nevada, U.S.A., on the ground of alleged
mental cruelty, he would have been willing to have her
back. The court, although sympathetic, and with Lord
Keith dissenting, felt obliged to refuse decree of divorce.
1 see no reason why, provided initial desertion is proved
and persisted in for three years, it should be necessary for
the pursuer to aver and prove willingness to adhere
throughout the whole triennium.

(b ) Pursuer’s adultery bar to action. In Scotland, any
adultery by the pursuer within the triennium of the

defender’s desertion is an absolute bar to divorce proceed-
ings based on desertion whether the defender is aware
of the adultery or not. The Scottish courts, unlike those
in England, have no discretionary power to overlook the

offence. According to a ruling of the Council of the
Law Society of Scotland there is no duty on the part of
a solicitor acting for a pursuer to satisfy himself that his

client has not been guilty of adultery
; the solicitor’s duty

on this point is at an end once he has explained the law
to his client. The solicitor is only guilty of professional
misconduct if, knowing that his client has been guilty of
misconduct, he then proceeds with the action. What
happens in actual practice is that a pursuer, being advised
by one solicitor that he or she has no case on account of
his or her own adultery, consults another solicitor and
docs not disclose the adultery. I feel that this procedure
brings the law into contempt and that the problem would
partially be overcome by giving the Scottish court a

discretionary power to overlook a pursuer’s adultery pro-
vided it has not contributed to or influenced the defender’s
desertion. I have come across too many cases in which
the pursuer’s adultery was the direct consequence of the
defender’s desertion and where I have had to advise the

pursuer that he or she had no case.

(c) Refusal of marital intercourse. It was decided in

the case of Goold v. Goold, 1927, S.C. 177 that refusal

of sexual intercourse over a period of three years was
in itself desertion justifying decree of divorce. This
decision stood for twenty-three years but was overturned
by the House of Lords in the recent case of Lennie v.

Lennie, 1950, S.C. (H.L.) 1. I consider that the effect of

Lennie is to create hardship in a certain number of cases

where the marriage has become a mockery and I would
be in favour of amending legislation to have it declared

specifically that, provided there is no child of the marriage,

refusal of marital intercourse per se shall be a ground
of divorce. The difficulty of proving this type of case

is well known to every Scottish divorce practitioner and

I feel that the Scottish law of evidence would be a suffi-

cient safeguard against trumped-up cases. I have heard

it suggested that refusal of procreative intercourse should

be a ground of divorce but leaving aside the difficulties

'of proof, I am not in favour of it. Where a spouse’s

health is suffering as a result of coitus interruptus or other

method of birth control, his or her remedy is an action

of divorce based on cruelty.

(d) Conduct short of substantive matrimonial offence

sufficient excuse for non-adherence by defender. The
normal defences to an action of divorce based on deser-

tion, apart from willingness to adhere on the part of the

defender, are that the pursuer 'has been guilty of adultery,

cruelty or sodomy. I feel that the law is somewhat
stringent here and that something short of a substantive
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matrimonial offence should be a sufficient excuse for

non-ad'herence on the part of a defender. As illustrations

I would give the case of the wife who leaves her husband
on account of his continued neglect or his filthy personal

habits or the husband who leaves his wife on account

of her continual nagging. The defenders in both cases

would be unsuccessful in their defence. 1 am in favour of

giving the court a discretionary power to judge each case

on its merits and accept as sufficient reason for non-
adherence by the defender conduct on the part of the pur-

suer short of a substantive matrimonial offence. It may be
argued that this will lead to uncertainty in the law, but

I am not impressed by this argument, as it would only

be a question of time before there were sufficient reported

decisions to give the profession a yardstick to work on.

Recommendation/:

I recommend with regard to the law of divorce for

desertion that Che Divorce (Scotland) Act, 1938, should be
amended to Che effect:

—

(a) that the court may grant decree of divorce on the

ground of desertion if satisfied that the parties did not
separate by mutual consent and that it shall not be

necessary for the pursuer to aver or prove willingness

to adhere throughout the triennium ;

lb) that the adultery of the pursuer during the

triennium sihall only operate as a discretionary bar
;

(c) that refusal of marital intercourse per se persisted

in for three years shall, provided there is no child of
the marriage, be desertion justifying decree of divorce ;

(d) that conduct by the pursuer short of a substantive

matrimonial offence shall, in the discretion of the court,

be a sufficient reason for non-adherence by a defender.

Divorce for adultery

5. Defence that conduct of pursuer conducial to

defender's adultery. Connivance, or lenocinium, is a good
defence to an action of divorce based on adultery. The
defender avers that Che pursuer connived at his or her

adultery. It is an essential of this defence, however, that

there must have been active connivance on the (part of the

pursuer. See Gallacher v. Gallacher, 1928, S.C. 586 and
Hannah v. Hannah, 1931, S.C. 275. In England, a peti-

tioner may be guilty of passive connivance. See Moorsom
v. Moorsom (1792) 3 Hag. Ecc. 87 at p. 107. Further-

more, under English law it is open to a respondent to

plead that although the conduct of the petitioner was not

connivance, it was the treatment of the petitioner that

conduced the respondent’s adultery. I have frequently

come across cases where the callous or neglectful treat-

ment of the defender by the pursuer drove the defender to

seek solace elsewhere. I consider that the doctrine of
“ conduct conducing ” might usefully be assimilated into

the law of Scotland as I do not think it is right that a

pursuer should benefit as a result of his or her own mis-

behaviour.

Recommendation

I recommend with regard to the law of divorce for

adultery that the Divorce (Scotland) Act, 1938, be
amended to the effect that the court shall not grant decree

of divorce in a defended action if satisfied that the conduct

of the pursuer conduced the defender’s adultery.

Divorce for cruelty

6. (a) Standard of cruelty. The Divorce (Scotland) Act,

1938, enacts that it shall be competent to the court to grant

decree of divorce on the ground “ that the defender has

been guilty of such cruelty towards the pursuer as would
justify, according to the law and practice existing at the

passing of this Act, the granting of a decree of separa-

tion a mensa et thoio ”, The test of cruelty is always

whether the pursuer can with safety to life and health

resume cohabitation with the defender. See Graham v.

Graham, 1878, 5 R. 1093 and McDonald v. McDonald,
1939, S.C. • 173. The Scottish courts will decline to

pronounce decree of divorce, even although considerable

violence may have been used by the defender, if they are

satisfied that there is no serious risk of its repetition.

Here, I think the law lags even more than usual behind

public opinion and, while I would deprecate the standard

of cruelty being lowered to the absurdities of certain trans-

Atlantic courts, I feel that the “ life and health ” standard

is too high. I would be in favour of each case being

judged on its own merits, leaving it for the court to

decide whether t'he conduct of the defender amounts to

cruelty or not. 1 see no reason for drawing any distinc-

tion between physical and ‘mental cruelty. The objection

to removing the “life and health” standard is that it

provides a convenient yardstick and that without it there

would be varying standards of cruelty depending on the

idiosyncrasies of individual judges. 1 do not think this is

a sound objection : no two judges can ever be alike and
there are always the appeal courts. In a short space of

time the co-ordinating effect of the Inner House and the

House of Lords would create a fresh yardstick of reported

decisions.

lb) Vested right to divorce. English law differs from
Scots law on the question of divorce for cruelty. In terms

of the Matrimonial Causes Act, 1937, Section 2, repeated

in the Matrimonial Causes Act, 1950, a petition for divorce

may be presented on the ground, inter alia, that the respon-

dent “ has since the celebration of the marriage treated

the petitioner with cruelty ”. The court is not concerned,

as in Scotland, with whether the cruelty is likely to be

repeated : all it has to determine is whether or not there

has been cruelty. I think that the law of Scotland should

be assimilated to that of England in this respect and that

provided cruelty is proved, the pursuer should 'have a

vested right to divorce without reference to the defender’s

subsequent conduct. This would reverse the decision in

Dunlop v. Dunlop. 1950, S.C. 227.

Recommendation

I recommend that the Divorce (Scotland) Act, 1938, be

amended :
—

(a) to make the standard of cruelty in an action of

divorce for cruelty not the present standard of cruelty

in an action of separation a mensa et thoro but such

cruelty as in the opinion of the presiding judge entitles

the pursuer to decree of divorce

;

(A) to give the pursuer a vested right to divorce pro-

vided cruelty by the defender is proved.

I would further recommend that these innovations be

applied by statute to actions of judicial separation on the

ground of cruelty.

Divorce for insanity

7.

(a) Voluntary patients. Divorce for incurable insanity

was introduced by the Divorce (Scotland) Act, 1938, Sec-

tion 1 (I) lb). In England, a person who is receiving

mental treatment as a voluntary patient may be held to be

incurably insane for the purpose of divorce whereas such

persons are expressly excluded under Section 6 (3) (b) of

the Scottish Act. 1 am not in favour of assimilating the

law here as I feel that the Scottish decision is the right one.

I can think of nothing more pathetic than a spouse,

realising his or her condition, voluntarily submitting to

incarceration, and then after five years receiving a sum-

mons for divorce.

lb) Clarification of certain statutes. Section 6 (3) (b)

of the Divorce (Scotland) Act, 1938, brings within its

scope persons who are detained in England in pursuance

of any order or inquisition under the English Acts

enumerated in the Matrimonial Causes Act, 1937. Provi-

sion has now been made by the Law Reform (Miscel-

laneous Provisions) Act, 1949, for the recognition by the

English courts of orders pronounced under the Scottish

Lunacy code, and also under that of Northern Ireland,

the Isle of Man, and the Channel Islands. Section 3 of

that Act is not expressly made applicable to Scotland

but on the other hand Scotland is not expressly excluded

from the operation of that Act as a whole and it is not

clear whether it was the intention of the legislature that

all the sections of that Act which may relevantly be

applied in Scotland should take effect here. I think that

they should be.

Recommendation

I recommend that the Divorce (Scotland) Act, 1938, and

the Law Reform (Miscellaneous Provisions) Act, 1949,

should be amended to make it clear that the Court of

Session is now bound to recognise as incurably insane

for the purpose of divorce, persons who satisfy the provi-

sions of Section 6 (2) of the Divorce (Scotland) Act, 1938,

while detained in pursuance of orders for their detention

under the laws of Northern Ireland, the Isle of Man and

the Channel Islands in terms of Section 3 lb) of the Law
Reform (Miscellaneous Provisions) Act, 1949.
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Divorce following on decree of judicial separation

8. A successful pursuer in an action of separation can
generally convert the decree of separation into a decree
of divorce by utilising the evidence in the action of
separation for the purposes of an action of divorce. It is

my experience that the majority of wives aged, say, forty
and over, raise an notion of separation and aliment rather

than an action of divorce, which would completely free

the defender from the marriage tie. The reasons for this

arc sometimes vindictive 'but more usually economic. In
Scotland, a wife on divorce (except in the case of an
insane defender) does not receive any award of aliment
for herself. She is only entitled to her legal rights of
terce and jus relictae out of her husband’s estate as if he
were dead. As these are rights of capital it is obvious
that it docs not pay a wife of past re-marriageable age to

divorce her husband, unless he is a man of substantial

means. I am not impressed by the argument that a wife

on divorce should be no better off than if her husband
were dead. Death is a misfortune ;

adultery, desertion
or cruelty is a matrimonial offence and a husband should
not be able to benefit by his own misconduct. At the

same time I have been impressed by the amount of hard-
ship that is caused to innocent third parties, i.e., the

children of illicit unions, by the unwillingness or inability

of wives to divorce their husbands and vice versa and 1

feel that there should be a compromise solution. I do
not contend for one minute that the innocent spouse
should he forced to divorce the guilty one but I do think

that generally speaking an innocent wife should be no
worse off after divorce than after judicial separation. I

also think that after a period of, say, five years’ judicial

separation the guilty spouse should, subject to specified

conditions .to safeguard the interests of the children of

the marriage, be entitled to apply to the Court of Session

to have the decree of separation converted into a decree

of divorce which would entitle him or her to re-marry.

There is a strong body of legal opinion in Scotland

which is averse to the introduction into Scotland of any-
thing of the nature of permanent maintenance to a wife

after divorce, as in England. The reasons for this are

partly parochial nationalism, partly a fear of the “ gold-

digging" wife. With the first objection I have no
sympathy: the second objection is based on sounder

grounds. I would be inclined to award aliment to a wife

on divorce but only in the discretion of the court and
having regard to the behaviour, age and responsibilities of

the wife in the particular case. The award of aliment

would be in lieu of the wife’s legal rights on divorce.

Recommendations

I recommend that the Divorce (Scotland) Act, 1938,

should be umended to have it declared that after five

years’ judicial separation it shall be competent for the

Court of Session at the request of the defender to convert

a decree of separation into a decree of divorce, subject

to suitable financial provision being made for the pursuer

and the children of the marriage. I also recommend
that legislation be introduced to give the court a discre-

tionary power to award a successful wife pursuer

permanent aliment for herself on divorce, such award
to be in lieu of the pursuer’s legal rights.

Additional grounds of nullity

9. In England, in terms of Section 7 of the Matrimonial

Causes Act, 1937, the following are grounds in addition

to impotency on which a marriage may be annulled:—
{a) that the marriage has not been consummated

owing to the wilful refusal of the respondent to con-

summate the marriage

;

(b) that either party was at the time of the marriage

of unsound mind or a mental defective or subject to

recurrent fits of insanity or epilepsy

;

(c) that the respondent was at the time of the

marriage suffering from venereal disease in a com-
municable form

;

(d) that the respondent was at the time of the

marriage pregnant by some person other than the

petitioner.

In Scotland, wilful refusal to consummate the marriage,

as distinct from absolute physical incapacity or a mental

state equivalent thereto, is not a ground of annulment.

Neither are heads (b) and (d). For a husband wilfully

and knowingly to communicate venereal disease to his

wife is cruelty justifying decree of divorce but this is not
as wide a provision as head (c). I consider that the laws
of the two countries should be assimilated.

Recommendation

I recommend that legislation be introduced to have it

declared that the grounds of nullity specified in Section 7
of the Matrimonial Causes Act, 1937, should also be
grounds of nullity in Scotland.

Act of 1600, C. 20

10. The old Scots Act of 1600, C. 20, declares all

marriages null which are contracted by a divorced spouse
with the person with whom they are “ declarit be the

sentence of the ordinar judge’’ to have committed
adultery. The Act is probably in desuetude and it is the

invariable practice for the name of the paramour to be
omitted from the decree of divorce but, for the removal
of doubt, I think the statute should be formally repealed.

Recommendation

I recommend that the Statute of 1600, C. 20, should
be formally repealed.

B. CHANGES IN THE POWERS OF COURTS OF
INFERIOR JURISDICTION IN MATTERS
AFFECTING RELATIONS BETWEEN HUSBAND
AND WIFE IN SCOTLAND

Hearing of divorce proofs outside of Edinburgh

11. It has been suggested that because of the appoint-

ment of divorce commissioners in England similar provi-

sion should be made in Scotland for the hearing of divorce
proofs outside of the Court of Session in Edinburgh by
the Sheriffs Substitute. I am opposed to the idea and I

am not aware of any popular demand in Scotland for its

introduction.

Recommendation

I have no recommendation to make under this head.

Summary disposal of aliment cases

12. In England, questions of maintenance are dealt with

summarily in the magistrates’ courts. In Scotland, if a

wife wishes maintenance for herself and her children she

requires to raise an action of separation and aliment

alleging that her husband has been guilty of adultery or

cruelty, or, if her husband has deserted her, an action

of adherence and aliment. Although the bulk of these

actions are raised in the Sheriff Courts, the actual pro-

cedure is as formal as a divorce in the Court of Session

and the cost four or five times greater than an action in

the English magistrates’ courts. This was very forcibly

brought to my notice between 1942 and 1949, when I was
with Scottish Command Legal Aid Section, in relation to

compulsory stoppages from soldiers’ and airmen’s pay

following on court awards. An English soldier would only

be mulcted in a few pounds of costs while his Scottish

counterpart in exactly similar circumstances would be

faced with his wife’s expenses of £25 upwards. I would

be strongly in favour of these aliment cases (including

affiliation and aliment, which is outside 'the scope of the

Royal Commission’s terms of reference) being dealt with

by the Sheriff Substitute in a summary court analogous

to the small debt court where the expenses are trifling. As
in small debt cases I would make the decision of the

Sheriff Substitute final.

Recommendation.

I recommend that all actions of aliment should be

dealt with summarily by the Sheriff Substitute in a court

analogous to the small debt court and that the decision

of the Sheriff Substitute in these cases shall be final.

C. CHANGES IN THE LAW RELATING TO
THE PROPERTY RIGHTS OF HUSBAND AND
WIFE IN SCOTLAND EITHER DURING
MARRIAGE OR AFTER ITS TERMINATION
OTHERWISE THAN BY DEATH

Aliment to wife who has obtained decree of divorce

13. I have nothing to add to what I have said already

under paragraph 8 in relation to divorce following on

a decree of judicial separation, except to draw atten-

tion to the Report of the Committee of Inquiry into the

Law of Succession presided over by the Hon. Lord
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Mackintosh, submitted to the Secretary of State for Scot-

land on 9th December, 1950—Cmd. 8144. Substantially,

I respectfully concur in the recommendation of the

Committee in relation to property rights on divorce.

“ Housekeeping money ”

14.

There is a strong agitation among certain feminist

organisations, and fostered by the Press, that any money
saved by a wife out of the allowance given to her by
her husband for the purpose of meeting household ex-

penses, should be her own property. Apart from the

general observation that any wife who manages to save

anything out of the household money these days must

be a financial genius, I feel that .this is a short-sighted

policy. The average decent husband does not expect any-

thing back from the housekeeping money ; the not-so-

decent husband if he suspects that the wife is saving at

his expense cuts down her allowances and in the long

run she is the loser.

Recommendations

I have no recommendations to make under this head.

D. CHANGES IN THE ADMINISTRATION OF THE
LAW RELATING TO MARRIAGE AND
DIVORCE

Publication of decree of divorce

15. As the law stands at present, a property may be

burdened by a wife’s right to terce, i.e., a life-rent of one-

third of her husband’s heritable estate, following on a

decree of divorce in her favour. There is, however, no
record of the divorce either in .the Property or Personal

Registers for the information of a purchaser’s solicitor,

who is bound to see that his client gets a clear marketable

title.

Recommendation

I recommend that legislation be introduced whereby it

shall be incumbent on the Principal Clerk of Session to

intimate every decree of divorce in favour of a wife to

the Keeper of the Registers who shall insert a notice in

the Register of Inhibitions.

Date of ascertainment of terce

16. As the law stands at present, terce due to a wife

on divorce is ascertained as at the date of the divorce. If

terce on divorce, along with other legal rights, is not

abolished in terms of the Mackintosh Committee’s recom-

mendations, I would be in favour of it being ascertained

as at the date of signeting of the summons of divorce. I

understand that there have been instances of an unscrupu-

lous husband disposing of his heritable estate in the

interval after receiving intimation of the summons of

divorce, with the sole object of defeating his wife’s claim

to terce on divorce.

Recommendation

I recommend that statutory provision be made for the

date of ascertainment of a wife’s terce on divorce to be

the date of signeting of the summons of divorce.

Presumption of Life Limitation (Scotland) Act, 1891

17. A finding of death made under the provisions of

the Presumption of Life 'Limitation (Scotland) Act, 1891,

has no effect upon marriage and a second marriage con-

tracted thereafter by the surviving spouses would be null

and void. See Brady v. Murray (O.H.), 1933, S.L.T. 534. I

feel that this is a hardship. It is true that very often the

petition under the Act is at the instance of some party

other than the surviving spouse but I do not think this

is an insuperable difficulty. Rather than the surviving

spouse should have to petition the court in terms of Sec-

tion 2 of the Divorce (Scotland) Act, 1938, for dissolution

of .the marriage and lead the evidence over again, I

suggest that it would be sufficient if a simpler form of

petition were introduced. The .petitioner would take the

oath de calumnia and give evidence in the ordinary way

and would ask the court to hold the evidence under the

earlier petition as sufficient evidence to entitle him or her

to decree.

Recommendation

I recommend that Section 2 of the Divorce (Scotland)

Act, 1938, should be amended to enable the court to

accept as sufficient evidence for the purposes of that

Section, the evidence in an earlier petition under the

Presumption of 'Life Limitation (Scotland) Act, 1891.

Machinery for recovery of aliment

18. (a) In Scotland. Aliment due to a successful wife

pursuer for herself or children as recovered by means of

the recognised methods of diligence (enforcement). These

consist of arrestment of the husband’s wages, poinding

(attachment) of his moveable effects and civil imprison-

ment. The wife is, however, very much in the hands of

her solicitor, as the work .involved in pressing an unwilling

husband for payment is out of all proportion to the

remuneration, if any, which the solicitor receives. Only
a practising solicitor can appreciate the trouble that is

involved in collecting weekly instalments of aliment with

the husband periodically defaulting. When I was with

Scottish Command 'Legal Aid Section I was struck by
the fact that in England the collection of arrears of

maintenance payments would appear to be the task of the

magistrates’ clerk as collecting officer and not that of the

wife’s solicitor. If a husband defaults in his payments

a judgment summons is issued by the court. Failing a

reasonable excuse for non-payment, the court commits
the husband to prison. I consider that such a system

could advantageously be introduced into Scotland, but

looking to the number of additional Sheriff Clerks Depute
that would be required, I can well imagine the reaction

of the Treasury to the suggestion.

(b) In the Dominions and Colonies. The Maintenance
Orders (Facilities for Enforcement) Act, 1920, provides

facilities for the reciprocal enforcement of orders for

maintenance between England and those Dominions,
Colonies, and Protectorates to which the Act has been
extended by Order in Council. No such facilities have

so far been provided for Scotland, due, it is alleged, to

certain practical differences between the laws of England
and Scotland. I consider that this anomaly should be

rectified as soon as possible.

Recommendations

I recommend that legislation be introduced :
—

(a) to place the onus of collection of arrears of

aliment on the court through the medium of the Sheriff

Clerks

;

(b) to provide for Scotland similar facilities to those

in England under the Maintenance Orders (Facilities

for Enforcement) Act, 1920.

E. CHANGES IN THE LAW PROHIBITING
MARRIAGE WITH CERTAIN RELATIONS BY
KINDRED OR AFFINITY

Exceptions to Statute 1567, C. 15

19. In terms of the Deceased Wife’s Sister’s Marriage

Act, 1907, as amended by the Deceased Brother’s Widow’s
Marriage Act, 1921, and the Marriage (Prohibited Degrees

of Relationship) Act, 1931, there are ten statutory excep-

tions to the Statute 1567, C. 15, which details the persons

related to each other by consanguinity or affinity within

certain degrees who by the law of Scotland are unable

to marry. All these exceptions relate to the dissolution of

a marriage by death and it has been suggested that they

should be extended to the dissolution of a marriage by
divorce. I am totally opposed to this suggestion, which I

consider would be an encouragement to incestuous rela-

tions before a marriage was dissolved.

Recommendation

I have no recommendation to make under this head.

General observations

20. I am prepared to give evidence in person before the

Royal Commission. I have confined my observations in

this memorandum to purely legal aspects but I would

like to have an opportunity of stating my views on the

causes of divorce and the value of efforts at reconciliation.

(Dated 13th December, 1951.)

18681
C

Printed image digitised by the University of Southampton Library Digitisation Unit



638 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Paper No. 70. Second Memorandum submitted by Mr. Hamish Masson, W.S.

PAPER No. 70

SECOND MEMORANDUM SUBMITTED BY MR. HAMISH MASSON, W.S.

In my principal memorandum I (have dealt with some
of ithe legal aspects of marriage and divorce and, with

one or two exceptions, the recommendations which I have
made follow along the same lines as those that I would
exipeclt to be put forward by Ithe main legal societies in

Scotland. 1 would like, (however, to say a few words
from the sociological angle on the causes of divorce and
the value of efforts at reconciliation, principally as seen

through the eyes of “ a lawyer in uniform ” at Scottish

Command between 1942 and 1949.

1. Causes of divorce

During the war years and immediately thereafter there

were certain causes of divorce that are no longer present to

the same extent. The enforced separation of husbands
and wives, the presence in this country of foreign allied

troops and Itihe uncertainty of the future, all contributed
lo broken marriages. Leaving aside these “battle casual-

ties ", 1 feel that there are certain fundamental causes of
divorce which are worthy of examination and in the hope
that it may assist the Commission I shall endeavour to list

the main heads.

(a) The lessening sanction of public opinion.—A very
small .percentage of the population hold the view that

marriage is a sacrament and as such is indissoluble.

There is now very little stigma attached to divorce and
“ What will the neighbours think? ” has no longer the

same deterrent effect. In four out of five of the cases

which I handled between 1942 and 1949 the defender was
just as anxious as Ithe pursuer for the divorce to go
through and saw nothing wrong in ithe marriage tic being
dissolved. The iaiw does not permit divorce by consent 'in

as many words, but, short of collusion, there is nothing
to prevent the nominally guilty party from being as co-
operative as possible, and the difficulty is surmounted
in (this way.

1 feel that (this disregard of ithe marriage vows is symto-
matic of the age and is due to the decline in the authority
of the Church. Largely due to the Industrial Revolution
and the concentration of the population in large towns,
the Church is no longer the focal centre of the com-
munity. The Church has to compete with 'the synthetic

attractions of (the cinema, the radio, the dance hall and the
football pool and it is losing 'heavily. The present genera-
tion does not draw its values from the Bible buit from
Hollywood and the rewards of the flesh. The insidious
spreading of dialectic-materialism is, l think, the most
sinister feature of our age, and I am not referring so
much to the deliberate propagation of the works of Marx
and Lenin as to their unconcious acceptance. Too many
people have discarded the doctrines of Christianity with-
out even substituting a code of ethios in their place. This
is a problem to which the Church must find the answer.
If the Church does not assert itself it will soon find mar-
riage reduced to ia mere status arising from a contract
in a civil registrar’s office.

(b) The complexity of modern life.—I do not (think

it can be denied that this generation lives more on its

nerves than the generations before, say, 1914. We live

in an atmosphere of noise and bustle. We have higher
standards of material necessities. With the atomic bomb
in the offing we are uncertain as to what ithe future holds
for us. The typical disease of the age is the duodenal
ulcer—caused by worry. Under these conditions I would
expect a higher divorce rate than in, say, a placid pastoral-
agricultural civilisation. When nerves are frayed, tem-
pers are short. Molehills gat magnified into mountains,
husband goes off to the local to drown his sorrows,
while wife (goes baok to mother and another divorce is on
the way.

Another effect of our complicated urban mode of life

is 'the premature ageing of so many women, especially

those with large families. I can recall several instances
where the principal cause of the breakdown of the mar-
riage was the fact that the wife, slaving as a household
drudge, had lost her good looks and the husband had
become attracted to a younger and more glamorous
woman.

(c) Sexual incompatibility.—I have found this to be

a very frequent cause of (broken (marriages and I have

the feeling that in many other cases although not osten-

sibly the cause if was the root of the trouble. The diffi-

culty usually arises from abysmal ignorance on the part

of one or other of the 'parties. A 'typical example is

the first approach by the husband in a manner akin to

rape. Of cases of sexual perversion I have come across

very few but 1 am not inclined to lay great stress on this

as in some cases a ground of divorce was already apparent

and 1 did not question too closely.

On this aspect 1 may say that I am strongly in favour
of facilities for pre-marriage guidance provided the guid-

ance is given by someone competent to give it. The ideal

instructor would 'be the family doctor of the old school

but in these enlightened days where the general prac-

titioner is being reduced to the status of a filter for the

hospitals and is too busy filling up forms to attend to his

patients, I fear this is (too much to expect.

(d) Hasty marriages.—Especially during the war years

1 found that far too many marriages were contracted

without the parties having known each other sufficiently.

The sole basis of the marriage was sexual attraction-
very often under conditions which were ithe antithesis of

the life which the parties eventually had to lead. As
the months went on the panties realised that they had
absolutely nothing in common. I think there is something
to :be said for the Continental system of ithe formal
betrothal which enables the parties to get to know one
another before taking the final step. I would also 'be in

favour of extending to Scotland the law in England
whereby minors are not permitted to marry without paren-

tal consent or that of the count.

I might mention that in my experience the fact

that a child is expected is not a 'good reason for marriage

unless (both parties wish it. Whether it be William
Shakespeare and Anne Hathaway in 1582, or John Smith

and Mary Brown in 1952, the forced marriage is not

likely to be successful.

(e) Housing conditions.—I have been struck by the

number of cases in which 'the marriage has broken down
due to the conditions under which the parties had to live.

A marriage does not have a chance if during the forma-

tive years the parties have to live with “ in laiws ” or

under slum conditions. This is especially so in Scotland

where the housing shortage is even worse than that in

England. I remember several cases in which the wife,

from England, returned to her parents as she could not

face itihe over-crowding of a Glasgow tenement. In fair-

ness (to many mothers-in-law I must say that (the friction

in many cases w.as due to the wife, who either would not

pull her weight or did not have 'the tact to defer to the

older woman. Until more houses are built, over-crowding
will be a fruitful cause of divorce.

2. Value of efforts at reconciliation

The idea behind marriage guidance councils, welfare
officers and the like is a sound one, blit I (think it

suffers from two incurable defects. In the first place,

unless an element of compulsion is introduced I do not

see more than a fraction of unhappy couples taking
advantage of reconciliation machinery and, an (the second
place, I do not think there are enough people sufficiently

qualified to give the guidance. Let me deal with these

two aspects.

(a) Willingness to seek advice.—'The average person is

unwilling to discuss the intimacies of marriage with

strangers and usually prefers to suffer in silence. It is

true that in these days the State controls our activities

from womb to tomb but I doubt whether the people of

the British Isles would countenance the intrusion of

the State even into the marriage bed. Reconciliation pre-

supposes two parties at least willing to negotiate, not just

one, and unless an element of compulsion is introduced

it will be found in the majority of oases that while one

party is willing to submit to arbitration, the other regards

any third party interference as an unwarrantable

impertinence.
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(b) Qualifications for marriage guidance—The ideal mar-

riage guidance counsellor would be a combination of doc-

tor, minister, lawyer and man of the world. He would also

require the wisdom of Solomon, the patience of Job and

the hide of a rhinoceros. Unfortunately the number of

persons who combine these attributes is limited. A doctor

is probably the -best suited to the 'task especially if be has

more than the average knowledge of gynaecology. A
minister is handicapped because be has always a sacra-

mental axe to grind while a lawyer is handicapped by

his lack of medical knowledge.

I was struck during the war years at the number of

welfare officers who were unfitted for the task of recon-

ciliation between (husbands .and wives. A retired colonel

or the wife of the laird at “ the big house ’ dud not make

an ideal (marriage guidance counsellor. They did their

best but they just did not bave the qualifications. Thar

efforts would sometimes go through the welfare records

as a reconciliation but it would have been interesting to

know bow 'many of these reconciliations were of a per-

manent nature. Judging by the number of men who used

to return for further legal advice 'after being referred tor

welfare guidance, I am inclined to be rather sceptical.

There is one aspect of reconciliation on which I faoid

very definite views and that is that reconciliation iortn

no part of the functions of either party s solicitor. A
solicitor’s primary duty is to bis client and be must not

prejudice his client's case. If, for example, he advises

his client to “give bis wife another chance .be must

explain to bis client that by so doing he c°™Jooes hl®

wife’s adultery and thereby leaves 'himself without any

ground of action if the reconciliation does not provea

success. This is an aspect of reconciliation which I found

was not explained to soldiers and airmen by many welfare

officers who were well aware of the legal implications

of their advice.

(Dated 15th January, 1952.)

EXAMINATION OF WITNESS

(MR. HAMISH MASSON, W.S. ; called and examined.)

5837. (Chairman): Mr. Masson, you are a Writer to

the Signet. (Before we put questions to you, is there

anything that you wish to add to your memoranda?—(M/.

Masson): With your permission, I would like to make a

preliminary statement. As mentioned in my first memo-

randum, I am giving evidence today as an individual

although I am an official of the Law Society. Any evidencc

which I am giving does not necessarily represent the views

of .the Law Society. Similarly, I am also speaking from

experience based on the time when I was an officer with

Scottish Command Legal Aid Section, and any evidence

which 1 give is not necessarily the views of either the War

Office or the Air Ministry. I wish that to be perfectly

clear.

Secondly, in my memoranda I am afraid that at times I

have verged on the facetious. iMy apology for that
,?®J

have found from experience that occasionally a little

humour drives a point home, but I can assure you that

anything I have said in my memoranda is said with all

sincerity.

Thirdly, at Scottish Command my experience was con-

fined principally to the non-propenty-owning class, and I

would
P
ask the indulgence of the Commission not to press

me on questions of legal rights. They just did not arise

from my experience, and while I have certain views I do

not think that any evidence that I can give on that point

is of value.

Hnallv 'there is one point which occurred to me after

I had submitted my memoranda, and that is question

of legitimation by subsequent marriage. At present it is

the common law of Scotland that for legitimation by

subsequent marriage to operate it is nectary for he

parties to have been free to marry as at the date of the

conception of the child. I would remove that condition.

As I see it all that it does is to bastardise children un-

giiS* I may be old-faShio„jd, but I dj 14.

seeing the sins of the fathers visited on the children.

5838 I only wish to say this as regards your last point,

that I have grave doubts whether it comes within.the

terms’ of reference of this Commission.-Ttat was initially

why I left it out. I am m your hands entirely.

(Chairman)' Your qualifications and your reasons for

any questions that he wishes (to put.

«u (T ord Keith)

:

Mr. Masson, have you heard all the

evSe^ven^y the Law Society of Scotland this mom-

ing?—Not all of it, Sir.

5840. You have heard most of it?—Yes.

is correct.

18681

5842. (Chairman)

:

May I ask if you have read the Law

Society's memorandum to the Commission?—I was

Secretary of the Committee which prepared it.

5843. (Lord Keith): You are also Deputy Secretary to

the Society?—Yes.

5844. With regard to paragraph 4 (/>), concerning the

pursuer’s adultery during the triennium, again you are m
‘agreement, are you not, mth the Law Society?-Yes bul

the pursuer’s adultery should merely operate as a

dl
5845°You call it a discretionary bar. That was not quite

the way in which the Law Society dealt with it-You
were here, (Mr. Masson, when the last few passages of

evidence were given?—Yes.

5846. Do you differ from the view that was expressed

by Mr. Lyons that if really was a matter of proof by the

pursuer that the adultery did not conduce to the deseit on

and if the pursuer in an undefended action wore to that

and that was accepted by the court that should be suffi-

cient?—I agree with that.

5847. To that extent it really is not a discretionary

matter for the count at all?—No.

5848 In paragraph 4 (c), you recommended that refusal

of marital Intercourse, continued for three years should

be recognised as desertion in the law of Scotland. You

have a Qualification there which I would like you to

deal with because here you differ from the Daw Society.

You sav that it should amount to desertion provided that

The e is no child of the marriage. Would you explain

that view? First, could you tell us why the existence

IS;

certainSTOSS'
tion of dissolving a marriage where there are children.

5849 I think we can all appreciate that point of view,

Mr MasQm but take this case. Supposmg there has bem

one child of the marriage born, say, about a year alter

the marriage, and thereafter there has been persistent

refusS of sexual intercourse. Would you say there that

the birth of that one child should -be a bar to this remedy?

—I would adhere to my view. If the xtfaaalof

course persisted after the birth of the first child, and

resulted in injury to the health of the other spouse, I would

leave the other spouse’s remedy to be an action for

divorce on the grounds of cruelty.

5850. I think we have had very full evidence from the

Law Society with regard to this question of a matrimonial

offence less than such as would warrant a divorce for

cruelty or adultery (being sufficient excuse for non-adher-

ence by the defender. You deal with that m paragraph

4 (d) of your memorandum. Do you feel you can add

anything to that?—I do not think that I can usefully add

anything, my Lord.
C 2
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5851. Turning to paragraph 5, you suggest there some-
thing which, I think, is new. You recognise, of course,
that connivance in Scotland is an absolute defence to an
action of divorce on the ground of adultery?—Yes, my
Lord.

5852. But you wish to carry the matter rather further
and say that such conduot as would not amount to con-
nivance in Scotland, but might be thought to have con-
duced to the adultery, should be regarded as a defence?

—

Yes, my Lord.

5853. Apart from what may be said about English law

—

with which I am not -really very familiar—on this matter,
i't is a little like looking for an excuse for adultery, is it

not?—I agree, my Lord.

5854. But you still think that that is an innovation that
should be introduced into our law?—On a question of
general morality. I really cannot put it any stronger
than that.

5855. Can you give me some indication of what you
would regard as conducive which would not amount to
connivance in the law of Scotland? If a husband deserted
his 'Wife and left 'her without any adequate means of
support, and the wife committed adultery, would you say
that was conduct of the 'husband conducing to adultery?

—

Depending on the circumstances.

5856. I iam assuming that he left her without any means
of support and went away. Another man comes along,
she may perhaps take him as a lodger, and adultery
follows. Would you say that that was conduct on the
husband’s 'part conducing to adultery?—I would. (Lord
Keith): One can see that, broadly speaking, it could be
so said. There are so many things, it seems to me, that
could be treated as conduct conducing to adultery. I am
not very clear where we are going to begin and end.

(Chairman)

:

I wonder if it would ibe of benefit at this
point for Mr. Justice Pearce to say something about the
law in England.

(Lord Keith) : I -would very much like it.

(Mr. Justice Pearce): Conduct conducing is a dis-

cretionary bar. It 'has never been laid down with exacti-
tude what it is, because, in one sense, you may say that
every bad aot toy the one party has conduced to the other
party’s adultery in that it has weakened that party’s

resistance against temptation. But iin actual practice such
cases are very rarely found to have 'been proved, for in

the end the lesser acts of matrimonial misbehaviour put
forward as evidence by a guilty party are generally found
not to have amounted to conduct conducing. If conduct
conducing is 'proved, as it is a discretionairy bar, a judge
may exercise his discretion and give a decree in spite of it.

Such conduct is, however, relevant when deciding matters
like the financial arrangements, where the conduct of the
parties has to be considered. In England I think that we
find 1!he provision a useful one.

5857. (Lord Keith): In the light of the explanation, Mr.
Masson, this is your quite definite view as to what you
would like introduced into the law?—It is my very definite
view.

5858. For the benefit of the lay members of the Com-
mission, perhaps you would explain what connivance or,
as it is also called, lenocinium, is under the law of Scot-
land.—Connivance is the active encouragement by the pur-
suer of the defender to commit adultery.

5859. That is practically the language I was going to
suggest to you. Now may I pass to paragraph 6? Here
you are suggesting that in the present law of cruelty the
law of Scotland lags behind public opinion, and you say
that the “life and health” standard is too high, and that
there is no reason for drawing a distinction between
physical and mental cruelty. All this is a little vague,
Mr. Masson, and I am not sure that you are not under-
estimating itlhe commonsense of the court and its capacity
to deal with every kind of circumstance that conies before
it under the present law.—Far be it from me to criticise

the Senators of the College of Justice, who, I know, inter-
pret the law with the utmost latitude, but I feel that at the
moment they are, shall I say, considerably handicapped by
the “ life and health ” standard.

5860. Would you accept the standard that the Law
Society suggests as a definition of cruelty? Would that
satisfy you?—It would.

5861. If that is so, I do not think that I need take up an
undue amount of time on this, but with regard to para-
graph 6 (b) I am not quite sure that your premises are
right. Speaking about the position in England you say,
“English law differs from Scots law on the question of
divorce for cruelty”, and then you refer to the Act of
1937 and ibhe Aot of 1950 in England. You say :

—
“The court is not concerned, as in Scotland, with

whether the cruelty is likely to be repeated : all it has
to determine is whether or not 'there has been cruelty.

I think Ithat the law of Scotland should be assimilated
to that of England . .

.”

I do not know whether you are familiar with the recent
decision of the House of 'Lords in the case of Jamieson?
—Yes.

5862. Does not that suggest to you thait perhaps your
premises here are wrong, and that so far as England and
Scotland are concerned, there really is not a substantial
.difference in the law at all, or perhaps you have not
studied the case sufficiently to say?—Speaking from re-

collection, the House of Lords’ decision in Jamieson is

comparatively recent?

5863. Yes.—1 must admit I was not conversant with
it at the time I wrote this. (Lord Keith) : I did not think
you could be, but 1 think I am right in saying that it was
quite clearly stated that there was really no difference
between the laws of England and Scotland in the matter
of cruelty as a ground of divorce. (Mr. Young)

:

T think
that in fairness to Mr. Masson it should be said that the
effect of the House of Lords’ decision in Jamieson was
to overturn the contrary view previously adopted in the
English case of Meacher.

5864. (Lord Keith)

:

Regarding paragraph 7, you differ
here from the Law -Society. You are against the intro-
duction of treatment as a voluntary patient as evidence of
incurable insanity?--And my reason, my Lord, is perfectly
illogical. It is an argument of the heart rather than the
head.

5865. One could say perhaps a sentimental objection?—
Purely.

5866. Is there anything further you would like to say
upon that matter?—No, I think what I have said explains
my attitude.

5867. In paragraph 8, there is a passage that might
interest members of the Commission. You say:—

“ It is my experience thait the majority of wives aged,
say, forty and over, raise an action of separation and
aliment rather than an action of divorce . .

That is your experience?—It is.

5868. What is the extent of your experience?—How
many cases have you dealt with which support that view?—It is a little difficult separating cases, my Lord. I have
dealt with thousands.

5869. Are you referring to cases which you came across
when you were in the Army?—In some cases, yes, -my
Lord, where the Serviceman was the defender. Also in
my own private professional experience.

5870. (Chairman): I suppose that in Service cases the
wives are not often aged forty or over, are they?—No,
not in the majority of cases, my Lord.

5871. (Lord Keith): Now here we come to what is
quite an “advanced” proposal, Mr. Masson. You say
that where there has been a judicial separation, the guilty
party should, after a .period of five years, and subject to
specified conditions to safeguard the interests of the
children of the marriage, 'be entitled ito apply to the Court
of Session to 'have the decree of separation converted into
a decree of divorce. That is in line with certain sub-
missions which we have already bad from other bodies. Is
this a view that you have formed upon experience of cases
of this kind?—Yes.

5872. What experience is it that has led you to make
this recommendation?—It is my experience of the numbers
of parties who are at the moment living in sin, to use that
expression, with no possibility of regularising their position,
and the children born of the unions are illegitimate. Once
again an element of sentimentality comes into this.

5873. There may be more than an element of senti-
mentality. There are the practical results arising out of
the 'illicit union?—Yes.
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5874. There is more 'than sentiment there?—I am sym-

pathetic to it'he guiltless wife—the guiltless spouse ds usually

the wife—and her position must be safeguarded, but I am
equally sorry for the children of the subsequent illicit

union.

5875. And on a balance of the considerations, this 'is the

side on whioh you have come down?—Yes.

5876. And, of course, in that case if the divorce were

granted -the court would be asked to make provision by
way of aliment for the guiltless wife?—Yes. At the

moment she would -only -get it for -the children.

5877. Coming to your -recommendation in paragraph 9,

there, I -think, you introduce verbatim the existing statutory

grounds of -nullity contained in the English Matrimonial

Causes Act?—Yes.

5878. Here, I think, you differ from the Law Society,

who support only ground (rf>:—
“ ghat the respondent was at the time of the marriage

pregnant -by some person other than the petitioner.”

You wish to see the other three grounds introduced into

the law of Scotland?—Yes, Sir, although I must admit,

my Lord, I have some doubts about ground (b). I do not

know if it is quite logical .to allow as a ground of annul-

ment the fact that the defender is a mental defective or is

subject to recurrent fits of insanity or epilepsy, yet to

exclude such other misfortunes as cancer or tuberculosis.

M-y recollection is that at the time of the Herbert Bill the

deciding factor was the fact -that the recurrent fits of

insanity or epilepsy are dangerous to the pursuer, while

a disease 1-ike cancer or tuberculosis is -not. As I say,

I have some dou-bt, but, on balance, as -much for the

sake of tidiness as anything else, I would adopt the whole

Section from the English Act.

5879. I was going to ask you about another -point under

ground (b), namely, -the provision -that either party was at

the time of the marriage of unsound mind. Now, of

course, -by the common law of Scotland, and I should have

thought also by ithe common law of England, insanity at

the time of marriage would render the -marriage null.

—

There are degrees of insanity, -my Lord.

5880. You -mean th-at there might -be lucid intervals?—

Exactly.

588-1. I think, Mr. Masson, that we can pass over

paragraph 10!—Before we depart -from paragraph 10, there

was an omission on my part -there. I recommend that the

old Act of 1600 be repealed. There is also the old Scottish

Act of 1592.

5882. There you and the Law Society are in agreement?

—Yes.

5883. That will be noted, and you are also in agreement

with the Society on the question of t'he hearing of divorce

proofs by ithe Sheriffs Substitute?'—Yes.

5884. You raise a point under paragraph 12 which has

been referred to 'before us several times, and that -is that

the procedure for recovering aliment by a wife in Scotland

should be dealt with in a simpler and more summary

manner, and you suggest the adoption of the procedure

of the small d-etat cour-t.—I would -be in favour of that.

5885. Would you agree with what was said by the Law

Society that that should -be subject to a right of appeal

which does no-t exist in the ordinary small debt court?—

No, my Lord, I do not agree. -I think that the right of

appeal would defeat the whole object.

5886. Suppose that the action is not an ordinary action

for adherence and aliment but is an action for separation

and aliment. That is a more serious step, because the

decree of separation is a permanent decree, is it not?—

Yes.

5887. And not only that, but it can found the basis

for a subsequent action of divorce?—Yes.

5888. In that case would you think it was suitable to

have that process dealt with in a small debt cour-t?—

I

would draw a distinction. If there is any question other

than the pure question of aliment I would -prefer it to be

dealt with in the ordinary Sheriff Court.

5889. I do not have anything to -ask you on paragraphs

13, 14 or 15, and, so far as -paragraph 17 is concerned, I

think that your recommendation accepts what the Law
Society has accepted in its memorandum, namely, that

what -was used as evidence in the one process should be
available as evidence in the other?—Yes.

5890. So far as paragraph 18 is concerned, you rather

favour the English, procedure of -making the recovery

of aliment -the business of the court or an official of the

count?—I do, but I would retain the existing Scottish

forms of diligence.

5891. In other words, you would retain the arrestment
procedure?—Yes.

5892. Would you not agree that if this change were
to be considered, the Commission would have to have the

views of the Sheriff Clerks, as they would be very much
affected by this new procedure?—I agree, my Lord, and
I know what their answer would be. They would say,
“ There would have to be more of us to do the job ”.

5893. I think there is no doubt that they would cer-

tainly say that. Do you think that there should be more
of them in order to carry out this change?—I do not
see how they could do the job unless there were additional

ones.

5894. And there would have to be a pretty substantial

increase in numbers, would there not?—Certainly in the

industrial part of Scotland.

5895. I was thinking of Glasgow?—Yes.

5896. In spite of that, do you still stand by this pro-

posal?—I still stand by it, my Lord, because, speaking

in a <7J<ar/-official capacity, I think of the amount that I

am paying out at the moment to solicitors for the purpose

of enforcing decrees which have been obtained under the

auspices of legal aid. That would no longer arise if

enforcement became the function of the court.

5897. As regards paragraph 19 of your memorandum,
you are opposed to the Law Society in this matter of

marriage with a divorced wife’s sister?—-I must plead

guilty here, my Lord. I am afraid that I was unaware

of the fact that the prohibition of intimacy with a sister-

in-law or a brother-in-law had been removed by the 1938

Act, but I -would like my recommendation to stand.

5898. I am not quite sure you have made it clear to

the Commission as -to what the misunderstanding was?

—

I have said :
—

“ I am totally opposed to this suggestion, which I

consider would be an encouragement to incestuous

relations -before a marriage was dissolved."

In actual fact such a relationship is not incestuous. I

would insert the word " quasi

5899. “ Qwayi-incestuous ”, but in spite of that discovery

you are still opposed to the suggestion that a man should

be able to marry his divorced wife’s sister, or that a

woman should be able to marry her divorced husband’s

brother?—I listened with some interest this morning to

the arguments relating to the introduction of an emotional

factor into marriage which previously was not there.

5900. And that has helped to convince you further, and

you still stand by your original view?—Yes.

5901. As regards your second -memorandum, I do not

think I need take up much of your time. You set out in

the first part of the memorandum, under paragraphs 1 (a)

to (e), wihat you consider to be the existing, or many of

the existing, causes of present-day divorce. As regards

the second part of your memorandum, which deals with

reconciliation, the gist of this is that you are against the

suggestion that conciliation should be introduced into

matrimonial disputes?—I am sceptical as to the results

in the light of my own experience.

5902. And therefore you are not prepared to recommend

that reconciliation procedure should be introduced into

Scotland as part of the law of divorce or of matrimonial

disputes?—That is correct.

5903. (Chairman): Lord Keith has dealt with all the

matters which I had noted to raise except one, and that

arises on paragraph 8 of your first memorandum, where

you make the suggestion that the guilty party should,

after five years’ judicial separation, and subject to speci-

fied conditions to safeguard the interests of the children

of the marriage, be entitled to apply to the Court of

Session to have the decree of separation converted into

a decree of divorce. I quite appreciate, and I am sure

we all do, the reasons which may have led you to make
this suggestion, but I would like to call your attention
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to one or two matters, without repeating all the argu-

ments which have been very fully canvassed against this

proposal. First, is there not a certain inconsistency in

what you say here? Earlier in paragraph 8 you say: —
“ I do not contend for one minute that the innocent

spouse should 'be forced to divorce the guilty one . .

Then you go on to suggest that the guilty party should

have this right. Is not that in effect forcing the innocent

wife to have her marriage dissolved? How do you
reconcile these two statements? The innocent spouse

is, in effect, being made to give up her status and to be

divorced against her will.—I see the inconsistency, my
Lord.

5904. There is no doubt, is there, that if this proposal

were accepted a wife, for example, would be compelled to

give up her status as wife at the end of five years’ judicial

separation, even df she should have the very strongest

objections ito it, whether religious or otherwise?— I think

that the fact to be taken into consideration there, my
Lord, is (the .time lag. I am not suggesting that the defender

should have ithis right immediately following on the decree

of separation. A period should elapse, three or even five

years, and that always allows an opportunity for recon-

ciliation. I do not think what I am suggesting is quite

on a par with forcing the innocent pursuer to divorce the

defender ab initio.

5905. Not ab initio. She has chosen to have the judicial

separation, but you say in one breath, “ I do not contend

for one minute that the innocent spouse should be forced

to divorce the guilty one ”, and then you go on to suggest

that she be forced to divorce the guilty one. Against her

will, after five years have expired, the guilty party can

compel her to be divorced. However, you see the point?

—I see the poinit.

5906. Again, may I turn to your observation, “ But I

do think that, generally speaking, an innocent wife should

be no worse off after divorce than after judicial separa-

tion ”?—No worse off financially.

5907. But is she not almost bound to be worse off

financially? Let me give you two examples. First, she

will lose her right to a pension as a widow, will she not,

if she survives her husband, because in fact the widow
will be the second wife who may have been 'his mistress

for some time?—That is a factor wbioh should be taken

into consideration by the court when converting the decree

of judicial separation into a decree of divorce.

5908. And further, if after the divorce the husband re-

marries and has another family, then whatever provisions

are made by the court for the first wife, presumably the
husband does not regard her with the same affection, and
the couilt order is rather difficult to enforce. The first

wife has no longer got the status of a wife and the
husband has a second wife and children to look after,

whom he regards as his first care. Will that make no
difference to the wife divorced against her will?—I agree
that from the practical point of view the first wife will

be worse off.

5909. (May •! put one last point, without repeating all

that 'has been said on the subject? This proposal has the
unusual result that a guilty party is allowed to take ad-
vantage of his own wrong. Because he has committed
a matrimonial offence he is allowed to get a divorce. Is

not that rather contrary to the principles of both English
and Scottish law?—I agree. That is perhaps the most
radical suggestion in my memorandum. As I said before,
my Lord, it is based largely on reasons of sentimentality
and on having seen the misery that is created among the
second families.

.5910. (Mr. Justice Pearce): As it is the court on whom
you rely to see that the first wife is provided for, I should
like to put to you some of the difficulties that do result

from this. Do you realise how infinitely more difficult

it is to procure maintenance for the first wife when the
husband has re-married?—I do.

5911.

And I am not exaggerating when I put it in those
terms?—Might I enlarge on .that, again speaking in a
semi-official capacity? It is my duty to try to recover
costs awarded against a defender in legal aid cases, and
the question of costs is usually tied up with the question
of aliment. We write to the defender and say, “What
proposal have you to make? ” We are prepared to con-
sider anything reasonable, and the answer we normally

get back is, “Well, I am living with the other woman,
I have married her now and had a couple of children ”,

and I just have to accept the position. I know I cannot
geit blood out of a stone.

5912. And it would be fair to say that it becomes in-

finitely harder to procure maintenance for the wife when
there has been a second marriage?—Yes.

5913. And also would your experience lead you to find

that this is increasingly a world in which pensions are of
importance compared, shall we say, with twenty years

ago?—I would agree wholeheartedly.

5914. There are many more people who have very little

in the way of savings but have quite substantial pension
rights of some sort?—Yes.

5915. And, of course, you deprive the first wife of that.

You say Ithat you see the unhappiness caused to people
who are merely living together when they wish to marry,
but do you also see a very large amount of unhappiness
caused to the first wife and the first family, who cannot
get any support from the husband who has re-married?

—

Yes.

5916. And another difficulty one has got to look at in

this case is this. Not only do you rob the first wife of
the hope of reconciliation—which admittedly has become
rather thin after five years—but you rob her of the hope
of reconciliation from the day after the decree, because
the woman with whom the husband is living can keep
him up to scratch by pointing out that in five years she
would have a right to be his wife. Do you agree?—

I

agree. '

5917. May I return to paragraph 4 (c)? On the

question of wilful refusal of marital intercourse, would
not what you want be more conveniently obtained if

you -were to adopt the law as to constructive desertion

and count as desertion conduct of one party that com-
pletely broke up a marriage? Assume for the moment
that you were to adopt that. Then refusal of marital

intercourse falls easily into that scheme, because if, in

fact, it is wilful and is of such importance to the parties

that it does disrupt the home, then you get the position

where the party who refuses can he divorced for

desertion. Do you follow?—Yes.

5918. Under the rule as to constructive desertion you
get a divorce on the ground of wilful refusal of sexual
intercourse only if it is a serious factor that does, in

fact, disrupt the home, and that would be right, would
it not?—Yes.

5919. But there are many cases, particularly of people

advanced in years, where wilful .refusal is a source of

annoyance rather than an act which is sufficient to dis-

rupt an established home. Would you agree?—I agree.

5920. And there are really many men and women who
would put up with it for the sake of family life and go
on living together with that annoyance?—I agree.

5921. And it would, of course, be unfortunate if in that

class of household spouses were led into issuing a petition

for divorce on wilful refusal, which would otherwise
never have caused them to disrupt the home and go
apart?—I follow,

5922. Your proposal appears to make it rather too easy
in the border-line case for a wife, for example, to enjoy
the advantages of a home for so long and also to enjoy
the advantage which would come to her as a divorced
wife, if she wishes such an advantage. Whereas if you
were to make wilful refusal a ground for constructive
desertion, you would then see whether it genuinely did

break up the home.—The question would then be—did the

refusal materially contribute or not to the break-up of
the marriage?

5923. That is, I suggest, what you really want to find

out. And the best way of finding it out is to see if it

does break up the home, and if it does break up the

home then it becomes a ground for constructive desertion.

Would you accept that as meeting the point that you
really want to deal with?—Yes.

5924. (Mr. Mace): May I turn to the proviso in your
recommendation, that where there is a child this should
not be a ground of divorce? Would you agree to with-

draw that proviso having accepted what Mr. Justice Pearce
put to you?—Yes.
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5925. I want to ask you a question or two about recon-

ciliation, 'because I appreciate that you have had very

great experience in handling the type of divorce case where

perhaps there is a question of whether reconciliation could

be effected. In your experience in the Forces was

concilation available to the parties?—Yes.

5926. What was your experience, how did it happen?

—

I remember many men who came to me in connection

with domestic problems. I formed the impression that

their problems at that stage were not legal ones. They

were matters for the welfare officer or one of the welfare

organisations like S.S.A.F.A. I used to refer these men,

and some women, to the appropriate welfare authority.

It was amazing the number of these men and women that

we saw again.

5927. <Chairman) :
“ That you saw again ”?—They came

back to us for legal advice.

5928. (Mr. Mace): 'Reconciliation had failed?—-Had

failed, or had only operated temporarily.

5929. Not that the men had refused to take advantage

of the service?—No.

5930. 'But you found no hesitation in the offer of the

reconcilation service being accepted by the man?—Subject

to this. I had to explain to a man back from overseas,

whose wife had been unfaithful during his absence, that if

he went back to live with his wife he therefore condoned

her adultery, and would not thereafter be able to raise

divorce proceeedings. The average soldier or airman,

when he heard that, was not prepared to take the risk.

I did something which a good many welfare officers did

not do. I explained his legal position to him.

5931. Now, Mr. Masson, assume that there was a

welfare officer attached to the Court of Session who would

be publicly known, and that his services were not com-

pulsory, but that the judge could invite the parties to

see him or could refer the case to him for a report.

Do you think that that would be a good service in Scot-

land?—I would not be enthusiastic about the suggestion,

Sir I think that when a case has reached the stage

of the Court of Session it has passed the stage of recon-

ciliation. There are certain odd cases, but, by and

large, the parties are past the question of reconciliation.

5932. Let me put this to you. Assume that it was the

law that before a petition for divorce was lodged in the

court, there was an obligation upon the lawyer to inform

the parties of the conciliation officer, invite them to go

and see that officer, and make some record on the court

papers presenting the petition that that had been done.

Do you think that that would result in some reconcilia-

tions?—In about one per cent., possibly.

5933. That is your view from your experience in dealing

with a very large number of cases?—Yes.

5934. (Mr. Maddocks

)

: Mr. Masson, might I refer to

paragraph 6 (b) of your first memorandum, in which you

deal with divorce for cruelty? Is not the object of that

paragraph to get rid of the decision in Dunlop v. Dunlop ,

which requires proof in Scotland that cruelty is likely to

continue?—That is so. The object is to give a vested right

to divorce if cruelty has occurred.

5935. (Lord Keith)

:

Might I intervene for one moment?

Did Dunlop v. Dunlop decide that the pursuer had to

prove positively that cruelty would continue? Was it not

rather that the defender in Dunlop v. Dunlop had proved

that cruelty would not continue. He had proved that it

was due to drunkenness and he had proved, had he not,

to the satisfaction of the court . . . . That he was re-

formed. (Lord Keith): That he was reformed. There

was no special onus put upon the pursuer. It was that

the defender had had such an onus of showing that all

threat and danger of cruelty 'had now vanished.

5936. (Mr. Maddocks)

:

That is what you want to get

rid of?—Yes.

5937. I would like .to ask you a question about the

machinery for recovery of aliment. 'I did ask Mr. Lyons,

of the Law Society, a few questions about this, but I still

do not quite understand your procedure. Suppose that

a woman in Edinburgh obtains a maintenance order

against a man who goes to live in Aberdeen, and the man,

after a .period, does not pay. That woman consults a

solicitor in .Edinburgh under her existing legal aid certifi-

cate?—She consults the solicitor who aoted for 'her in

the legal proceedings for which legal aid was granted.

5938. In Edinburgh?—Yes.

5939. But the court in Scotland which can enforce that

order, and the only court which can enforce that order, is

the court in Aberdeen?—That is so. the defender being

in Aberdeen.

5940. So .that the solicitor in Edinburgh has to instruct

an agent in Aberdeen to start proceedings m the Sheriff

Court in Aberdeen?—Not necessarily, initially. He can

instruct a sheriff officer in Aberdeen to serve a charge on

the defender. A charge is, I might say, a preliminary

warning.

5941. A charge does not summon him to appear before

any court?—It is a warning, or he can instruct a sheriff

officer to arrest the defender’s wages in the hands ot his

employer.

5942. But can you arrest wages before you have got

what we in England would call a judgment or an order

of .the court?—Yes.

5943. On the mere evidence of the woman that she has

not received the money?—Yes.

5944. (Chairman)

:

You must have an initial decree, must

you not?—Yes.

5945. (Mr. Maddocks)

:

Let us fake a concrete case

;

the man is in arrears, say, to the extent of £50, Surely

before an arrestment is made, some court has .to ascertain

whether or not the man is in arrears to .the extent of £50,

has it not?—The wife holds a decree for aliment.

5946. She has got a decree, let us say, for £3 a week,

which is payable, l .gather, in Scotland by .the defender to

her personally. There is no system of paying it to the

court, as there is in England. It is payable to her

personally71—'Yes.

5947. She goes along and says, “ He has not paid, and

he owes me £50 ”. Surely some court has to ascertain

whether or not he does owe £50 before any arrestment

warrant can be issued?—No. (Lord Keith) : The way m
which it is ascertained whether the man is in arrears to

the extent of £50 or not, is that after the arrestment is

made, the man whose money has been arrested can appear

in a subsequent process and say, “ This is a bad arrest-

ment, because I was not due £50 at all. I had paid it all

up to date (Mr. Maddocks)

:

Would you tell me what

happens to the money in the meantime, before the case

is decided? (Lord Keith): The money is retained by the

employer.

5948. (Mr. Maddocks): He has an order nisi?—The

arrestment is merely a locking diligence, an inchoate

diligence.

5949. The solicitor in Edinburgh instructs somebody in

Aberdeen to issue an arrestment order against the man’s

wages in Aberdeen, that is one way?—We are speaking

of arrestment, which is one form of diligence.

5950 (Mr. Young)

:

I would like to clarify the position

on Ithe system of arrestment. If you get a decree in any

Sheriff Court in Scotland you can take it to any ot'her

Sheriff Court in Scotland and get it extended?—That is

correct.

5951 Extended into that area. Accordingly, if you get

a decree in Edinburgh, but the man shifts to Aberdeen,

vou simply send the decree up to Aberdeen. First of all,

you get it extended to operate in the Aberdeen area. Having

done .that, if the man is in arrears you can then instruct

for an arrestment in Aberdeen?—Yes.

5952. And 'the man then has two courses. He either

says to his employers, “Yes, I am due that money, pay

it over ”, or he can keep quiet and say nothing, in which

case you have then to use another action called an action

of furthcoming, which makes the money furthcoming. At

that point the husband then has an opportunity, as Lord

Keith has said, of coming forward and saying. It is a

lie, I am not due £50, I have paid it all . Would you

also agree, Mr. Masson, that there is a very material

protection to a husband, in that if the solicitor instructs

the arrestment of the man’s wages when, in fact, there is

no money due under the decree, he is liable in law for

damages to that man?—That is correct.

5953. lust one point. I wanted ito know df you had

perhaps too quickly agreed with something put to you

earlier by Lord Keith. You agreed that you would have
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a summary procedure only in actions of adherence and
aliment, and not in actions of separation and aliment?—In
questions of aliment atone.

5954. Let me get this clarified. You cannot have an
action for aliment alone in the Sheriff Court unless it is

tagged on to adherence or separation?—No.

5955. Did you not find in your experience, as one of
the officers in an Army Legal Aid Section, that there was
a very real difficulty in aliment cases? Did you not find
that, when you were trying to vary the award which had
already been made, it was a very expensive and delaying
process?—I found that the whole question of expense
in alimentary .actions compared very unfavourably with
England, especially from the point of view of compulsory
stoppages from soldiers’ and airmen’s pay.

5956. Would it not have been much better if we had
had a simple, summary procedure in all cases where it was
required to vary the aliment?—It would.

5957. (Lady Bragg) : iMay I ask you one short question,
iMr. Masson? If the law were changed, so that if a
genuine attempt at reconciliation was made by a couple
'but failed, then that failure would not prejudice the issue,
would you then be ready to welcome some sort of recon-
ciliation .agency?—I am, how shall I put it, rather
suspicious of reconciliation officers, because the number
of people who are qualified to .act in that capacity is so
limited. I have enumerated in my second memorandum
the .attributes of a reconciliation officer, and personally
I have come across very few people who are fitted for
the task.

5958. Do you think, then, that nobody should intervene
to help ,a couple at any stage?—I would provide facilities
for reconciliation, hut I would not have any element of
compulsion, any element of interference in individuals’
private lives. I am fired of the Welfare State and of our
lives being regulated from the cradle to the grave.

[Chairman): Thank you very much, Mr. Masson, for
your memorandum, and for your attendance here today.

(The witness withdrew.)

CAdjourned to Monday, 3rd November, 1952, at 10.30 a.in.)

Crown Copyright Reserved

PRINTED AND PUBLISHED BY HER MAJESTY’S STATIONERY OFFICE

To be purchased from
York House, Kingsway, London, w.c.2 423 Oxford Street, London, w.l

P.O. Box 569, LONDON, S.E.l

13a Castle Street, Edinburgh, 2 1 St. Andrew’s Crescent, Cardiff
39 King Street, Manchester, 2 Tower Lane, Bristol, 1

2 Edmund Street, Birmingham, 3 80 Chichester Street, Belfast
or from any Bookseller

1953

Price 3r. 0d. net

PAINTED IN GREAT BRITAIN
(18681) Wt. 2374—Ps 9010 K3 6/53 D.L.

Printed image digitised by the University of Southampton Library Digitisation Unit

S.O. Code No. 73-25-24



ROYAL COMMISSION ON MARRIAGE AND DIVORCE

MINUTES OF EVIDENCE
TAKEN BEFORE THE

ROYAL COMMISSION
ON

MARRIAGE AND DIVORCE

TWENTY-FIFTH DAY

Monday, 3rd November, 1952

WITNESSES
Mr. C. J. D. Shaw, Q.C.

Miss M. H. Kidd, Q.C.

Mr. A. M. Johnston, Advocate

Sir Ernest M. Wedderburn, Deputy Keeper

of the Signet

Mr. D. G. McGregor, W.S.

Mr. J. L. Falconer, W.S.

Mr. W. MacDuff Urquhart, S.S.C.

Mr. Neil Watson, S.S.C.

^j-

representing the Faculty of Advocates.

}

representing the Council of the Society of

Writers to Her Majesty’s Signet.

representing the Society of Solicitors in the

Supreme Courts of Scotland.

LONDON: HER MAJESTY’S STATIONERY OFFICE
1953

PRICE 2s. 3d. NET

Printed image digitised by the University of Southampton Library Digitisation Unit



ROYAL COMMISSION ON MARRIAGE AND DIVORCE

MINUTES OF EVIDENCE
TAKEN BEFORE THE

ROYAL COMMISSION
ON

MARRIAGE AND DIVORCE

TWENTY-FIFTH DAY

Monday, 3rd November, 1952

WITNESSES
Mr. C. J. D. Shaw, Q.C.

Miss M. H. Kidd, Q.C.

Mr. A. M. Johnston, Advocate

Sir Ernest M. Wedderburn, Deputy Keeper

of the Signet

Mr. D. G. McGregor, W.S.

Mr. J. L. Falconer, W.S.

Mr. W. MacDuff Urquhart, S.S.C.

Mr. Neil Watson, S.S.C.

j- representing the Faculty of Advocates.

}

representing the Council of the Society of

Writers to Her Majesty’s Signet.

representing the Society of Solicitors in the

Supreme Courts of Scotland.

LONDON

:

HER MAJESTY’S STATIONERY OFFICE
1953

PRICE 2S. 3 d. NET

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE TAKEN BEFORE

THE ROYAL COMMISSION ON MARRIAGE
AND DIVORCE

TWENTY-FIFTH DAY

Monday, 3rd November, 1952

PRESENT

The Rt. Hon. Lord Morton of Henryton, M.C. (Chairman

)

Mr. R. Beloe, M.A.

Mrs. E. M. Brace

Lady Bragg
Mr. G. C. P. Brown, M.A.

Mr. H. L. O. Flecker, C.B.E., M.A.

Mrs. K. W. Jones-Roberts, O.B.E.

The Honourable Lord Keith

Mr. F. G. Lawrence, Q.C.

Mr. D. Mace

Mr. H. H. Maddocks, M.C.

The Honourable Mr. Justice Pearce

Dr. Violet Roberton, C.B.E., LL.D.

Sheriff J. Walker, Q.C., M.A.

Mr. Thomas Young, O.B.E.

Miss M. W. Dennehy, C.B.E. (Secretary

)

Mr. A. T. F. Ogilvie (Assistant Secretary)

Mr. D. R. L. Holloway (Assistant Secretary)

PAPER No. 71

MEMORANDUM SUBMITTED BY THE FACULTY OF ADVOCATES

1.

The Divorce (Scotland) Act, 1938, 1 & 2 Geo. 6,

Oh. 50 (hereinafter referred to as “ the 1938 Acit ”), should,

be amended so as to include a proviso to' Section 1 in the

following terms :
“ Provided also that, where the ground

of action lis desertion, the pursuer shall be entitled to

decree provided that he or she satisfy the Court that he
or she was willing to adhere to the defender at the date

of the desertion, and that he or she has not been called

upon and refused without reasonable cause to adhere
to the defender during a period of three years thereafter”.

Reasons

The Faculty of Advocates are impressed by the

temptation to perjury which is a result of the law as laid

down in Maoaskill v. Macaskill, 1939, S.C. 187. It is

not in human nature to suppose that there .are many
pursuers who, having suffered the indignity and injury

of a wilful desertion without reasonable cause, are willing

thereafter to receive back a spouse who has shown nio

inclination to return. There 'may 'be cases in which such

pursuers, bound as they are as a condition of success

to swear that they have for three years 'been willing to

cohabit with the defender, give evidence which is untrue.

This consideration obviously weighed heavily with the

court in Bell v. Bell, 1940, S.C. 229, and, 1941, S.C.

(H.L.) 5. The decision in Macaskill was referred to in the

House of Lords in Bell (Lord Simon L.C. at 12, Lord

Thankerton at 23, Lord Wright at 30, and Lord Merriman
at 39). The House gave no opinion on lit, although Lord
Merriman clearly disapproved of it, and Lord Thankerton,

after considering the “evil” which, in his opinion, was
remedied by the Act of 1938, said :

“ It is unnecessary

to decide whether this 'hardship still subsists in respect

of the triennium, as was decided in Macaskill". That
there is a real hardship (in the sense of the denial to an
honeslt witness of what is readily granted to a perjurer)

is seen from the case of Borland v. Borland, 1947, S.C.

432, where divorce for desertion was refused, inevitably

as the law now stands, to a Scotsman whose deserting

wife had within the triennium obtained a divorce against

him dn the United States. He honestly said that after

the divorce 'he was not willing to adhere. If he had
untruthfully said that he was, he would have been granted

a decree. This is the type of situation which Parliament
seems to have intended to remedy by the Act of 1938,

the object of which has to some extent 'been frustrated

by the failure of the legislature expressly to free the law
from the older conceptions embodied in the 186,1 Act.

Tibe present recommendation, if adopted, would enable

the fact of desertion to be ascertained by the courts with-

out placing on them what is in practice the impossible

task of enquiring into the state of mind of the pursuer
during the triennium.

2. An examination has been made of the Matrimonial
Causes Bill, 1951, which provides for divorce at the in-

stance of either spouse after a separation of not less than

seven years. It is frankly stated in 'the explanatory memo-
randum to the Bill that this proposal introduces a new
principle of law, namely, that divorce should be con-
sidered as a remedy not for an injured spouse but for
a marriage which has broken down. The Faculty, on
the ground that this proposition 'primarily involves ques-
tions of social and religious 'policy with which they are
not in a corporate sense concerned, do not offer any re-

commendation on this question. They do, however, draw
attention to the fact that in many cases where the marriage
has in fact 'broken down, and no remedy in law is open
to the spouses, a spouse is tempted to 'bring an action on
grounds which are not genuine, or to commit a matri-
monial offence for the purpose of procuring a dissolution

of the marriage.

3. Legislation is required to the effect .that, where a
wife has by artificial .insemination been impregnated from
the seed of her husband, neither he nor she can thereafter

have the marriage annulled on the ground of her husband’s
impotence.

Reasons

While the most curious feature of the case of R. E. L.
(otherwise R.) v. E. L. (1949) P. 211, namely, the bas-
tardisation of the resultant child, was remedied by Section

4 (1) of the Law Reform (Miscellaneous Provisions) Act,
1949 (not repealed so far as extending to Scotland), it

seems to he an anomaly in the law that a fruitful marriage
can be annulled on .the ground of impotence of a spouse

4. Legislation is required to the effect that the volun-
tary impregnation of a wife 'by artificial insemination from
the seed of a stranger without the consent of the husband
is to be deemed to be adultery.

Reasons

The existing definition of adultery, namely, sexual inter-

course between a married person and a stranger to the
marriage, was arrived at before artificial insemination
had been brought into practice. Obviously no greater
injury could be done to a husband and his legitimate
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children than by the illicit introduction into the family of
children not has own, whether by means of sexual inter-

course or by an artificial substitute .therefor.

5. It ought to be .a ground for declaring a marriage to
be null, that the wife was at the time of the marriage,
unknown .to the husband, pregnant by another.

Reasons

This proposal is contrary to the rule laid down by
Seven Judges in Lang v. Lang, 1921, S.C. 44, over-ruling
the case of Stein v. Stein, 1914, S.C. 903. On the other
hand, it is understood to be consonant with the laws of
France, Germany, Austria, some of the United States,
and, since 1937, England. In England, a similar provision
is now dependent upon the Matrimonial Causes Act, .1950,
Section 8 (1) (d) (hereinafter called “.the 1950 Act”). I't

is the opinion of the Faculty, that while there is no reason
to suppose that the law as laid down in Lang was incor-
rect, the decision displays an anomaly when the results
upon family life are regarded. Just as adultery by a wife
may cause confusion of the family by the introduction
thereto of strangers to the marriage, so the same result
attends the fraudulent concealment of pregnancy to
another, and the consequent inauguration of the progeny
of the marriage by one who in fact is a bastard.

6. The Faculty recommend that the other grounds of
nullity specified in Seotion 8 (1) of the 1950 Act, i.e.,

(a) non-consummation of the marriage owing to the wilful
refusal of the defender, (b) that either party was at the
time of the marriage of unsound mind, or a mental
defective, or subject to recurrent fits of insanity or epilepsy,
and (c) that either party suffered from communicable
venereal disease at the time of the marriage, be made
grounds of nullity in Scotland. These grounds were intro-
duced into England by the Matrimonial Causes Act, 1937.
It is considered undesirable that there should be denied
in Scotland matrimonial remedies which are allowed in
England. It is possible that this situation may give rise
to the converse of what was said to be the practice before
the 1937 Act was passed, namely, persons acquiring a
Scottish domicil in order to obtain the advantages of a
more lenient consistorial code.

7. The law should be amended to the effect that a
spouse may be held to be incurably insane if he or she
has been undergoing treatment as a voluntary patient,
and not only if he or she has been under care and
detention by order of the Sheriff.

Reasons

The Faculty consider that, since a person who is under-
going treatment as a voluntary patient may equally be
incurably insane as a person who is under care and
detention, there is no legal justification for confining the
definition of incurably insane to the latter class.

8. The Act, 1600, C. 20, which forbids the marriage of
a divorced spouse with a person “ with quhome they ar
declarit, be sentence of the ordinar judge to have com-
mittit the said cryme and fact of adulterie”, should be
repealed.

Reasons

The Act may be in desuetude, although Lord Fraser
says it is not. The Act is in practice evaded by omitting
the third party’s name from the decree. If its insertion
could be insisted upon by the pursuer, remarkable and
revolutionary consequences would follow.

9. The Faculty considered the question whether
marriage should be permitted with a divorced wife’s or
husband’s sister or brother. They decided to make no
recommendations, since this is a social rather than a legal
question. There do not appear to be any objections to
the proposal of a purely legal nature.

10. The Faculty do not recommend that the jurisdiction
of the Sheriff Court be extended to cover consistorial
actions not now competent before that Court.

Reasons

(a) The Sheriff Court has at present no jurisdiction
in cases of (i) declarator of marriage, (ii) declarator of
nullity of marriage, (iii) declarator of legitimacy, (iv)
declarator of bastardy, (v) divorce, (vi) actions of putting

to silence. This is a consequence of Section 5 (1) of the
Sheriff Courts (Scotland) Act, 1907, whereby the Sheriff
Court is denied jurisdiction in actions the direct or main
object of which is to determine the personal status of
individuals. There remains with the Sheriff Court jurisdic-
tion in cases of separation and aliment and adherence
and aliment. There have also been cases, for example,
in connection with pauper settlement or workmen’s com-
pensation, where it has been necessary to decide questions
of paternity or validity of marriage as ancillary to the
principal question at issue.

(b) An action of divorce, being an action involving
the status of the parties and having serious effects on
family life, ought to be under the supervision and control
of the Supreme Court having jurisdiction over all Scots
men and women. Actions involving the status of
individuals also involve the public interest. The practice
of confining such actions to the Supreme Court tends to

emphasise this fact, and to elevate such actions into a
category different from that of pecuniary disputes. The
Faculty are of opinion that the present practice is in

the interests of the community as a whole, and should
not be altered. There is, further, room for doubt whether
a decree of divorce pronounced in the Sheriff Court would
be regarded as a decree in rem.

(c) The Faculty have not heard of any general demand
for the extension of the jurisdiction of the Sheriff Court
in this direction and experience does not suggest that it

is desirable. The jurisdiction of the Scottish courts in

consistorial cases depends upon the domicil of the parties,

There is thus a uniform law and practice and a single

forum for all Scotsmen in consistorial cases. The jurisdic-

tion of the Sheriff Court does not and cannot depend
on domicil.

If divorce were competent in the Sheriff Court, it would
commonly arise that a pursuer would be obliged to bring

his case in a remote Sheriff Court which happened to

have jurisdiction over the defender. This might, in a

desertion case, not be the court having jurisdiction in the

place where the married life had been lived, and the

transportation of witnesses would be inconvenient and
expensive.

(d) lb is iby no means certain that an .action of divorce,

in which the greater part of the expense is commonly
occasioned by the citation of witnesses, would be cheaper
in the Sheriff Court.

(e) In a populous Sheriffdom, the addition of a general

consistorial jurisdiction would overload the already con-
gested Rolls of Court, and occasion serious delays in all

forms of litigation.

11. Upon the divorce of a wife, the husband (pursuer)

ought to have a claim upon her estate for jus relicti, as

on her death.

Reasons

Under the present law, on the divorce of a husband,
the wife (pursuer) has a claim for jus relictae upon his

estate, as on his death. There appears to be no logical

reason why the converse should not apply. The present

'law was laid down in Eddington v. Robertson (1895) 22 R.

430, a case remitted under the British Law Ascertainment
Act, 1859, by the 'High Court of Justice in England, and,

in accordance with the usual practice, the court answered

the questions put without delivering opinions.

12. It is recommended that the guilty .party to a divorce

action should be liable to aliment the innocent party after

decree of divorce. This liability is in addition to, not in

substitution for, the liability of a divorced spouse under

existing law. The recommendation is subject ito the

following provisos:

—

(a) The liability to the innocent party should not

exceed an amount which in the opinion of the court is

reasonable aliment in the oircumstances, having regard

to the means of the parties, including the value of any
legal rights, their station in life at the date of the decree,

their family responsibilities, and their potential earning

capacities.

(b) In the original decree awarding aliment, power
should be reserved to vary the amount of aliment pay-

able from time to time or to terminate the payment
on .the application of either .party on proof of change of

circumstances.
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(c) In any subsequent decree awarding, varying or

•terminating the aliment payable, the right of the court

to vary the terms of that decree should be reserved.

id) If no award of aliment is made in the decree of

divorce, power should be reserved to the court to award
aliment to the innocent party on the subsequent applica-

tion of that party on proof of change of circumstances.

(e) The innocent party’s right to aliment from the

guilty party should cease on re-marriage of the innocent

party.

Reasons

The present law is inequitable in the following

respects :
—

•

(a) The present law, which restricts the claim by an

innocent spouse for support by the guilty spouse, after

divorce, to a claim upon capital, is not in accordance

with the requirements of modern conditions. In the

great majority of cases the defender, although perhaps

in receipt of a substantial income, has little or no
capital, and real hardship is caused to a wronged spouse

who may have to choose between foregoing a right to

divorce and penury after divorce. It is not proposed

that the present capital rights of innocent spouses should

be altered, and the awarding of aliment is proposed

to be in the discretion of the court, in order to deal

with cases where these capital rights form an adequate

provision for the pursuer, and to ensure that no undue

hardship is caused to the defender. It is not thought

that the court would be occasioned any greater difficulty

in exercising this discretion than in fixing the capital

or income provision to be made for an insane defender

after divorce—see Adamson v. Adamson (O.H.), 1939,

S.L.T. 272.

(Z>) According to the existing law of Scotland only the

innocent party has any claim on the estate of the other

on divorce. This is considered to be preferable on

grounds of equity to the English rule that a husband

is always liable for the maintenance of his wife after

dissolution of marriage, vide Matrimonial Causes Act,

1950, Oh. 25, Section 19 (2) and (3). The distinction

is deep-seated in respect that the Scottish principle is

that the guilty spouse forfeits all claims against the other

on committing a matrimonial offence. It is not con-

sidered that this prinoiple should be departed from.

(c) No change is recommended as regards existing

financial rights and duties of the spouses where incurable

insanity is the ground for divorce under the Divorce

(Scotland) Act, 1938, Section 2.

id) The right of aliment after termination of marriage

should be limited to marriages terminating by divorce.

It is illogical that there should be a mutual right of

support subsisting after a declarator of nullity of

marriage by which the marriage is deemed to have never

existed.

(e) The English provision for securing a gross or

annual sum of money to the wife should not be adopted

even with the substitution of the terms “ guilty ^party”

and “innocent party” for “husband” and "wife”,

respectively—vide Matrimonial Causes Act, 1950, Ch. 25,

Section 19 (2).

(J) From time to time recommendations have been

made that the law relating to judicial separations should

be altered, to the effect that, three years after decree,

the defender in an action of separation ought to be

entitled to apply to the court for the decree to be

transformed into a decree of divorce, in order that a

marriage which has in fact broken down should not

be kept in existence by the refusal of the innocent party

to dissolve it. It has been objected to this proposal

that, where the guilty party had no capital, the innocent

party might be forced into a dissolution of marriage

with no provision for subsequent support. The Faculty

considered the proposal but decided to make no recom-

mendation thereon. They do, however, draw attention

to the fact that the recommendation contained in this

paragraph would have the effect of invalidating the

objection stated above.

13.

Section 25 of the Matrimonial Causes Act, 1950,

empowers a court in England after pronouncing a decree

of divorce or of nullity of marriage, to enquire into the

existence of ante-nuptial or post-nuptial settlements made
on the parties whose marriage is the subject of the decree

and may make such orders with reference to the applica-

tion of the whole or any part of the property settled either

for the benefit of the children of the marriage or of the

parties to the marriage, as it thinks fit, and these powers
may be exercised notwithstanding that there are no
children of the marriage.

Prima facie it would seem that a good case might be
made out for the introduction of some similar provision

in Scotland, but it is not known how well this provision

operates in practice in England.

14. Consideration has been given to the problem which
arises when a husband, either living in family or separated
from them by force of circumstances, makes periodical

payments to his wife, which are presumed to be for the

maintenance of the family, and the wife makes savings

out of these payments, banking or investing them in her
own name. “ In all cases of this class the conception of
the praepositura lies at the root of the matter. Her
praepositura cannot entitle her to make savings out of

that of which she is only stewardess. If therefore, any
accumulations are made, they belong to the husband.
The wife’s right is at best a right to consume but not a

right of fee
;
” (Lord President Cooper in Preston v.

Preston, 1950, S.C 253 at 257, quoting Lord President

Clyde in Smith v. Smith, 1933, S.C. 701 at 705). See also

Logan v. Logan, 1920, S.C. 537. The Faculty are aware
that injustice ito the wife sometimes results. It may be
that, unless it is proved that some other arrangement had
been agreed to, savings effected by the wife out of the

housekeeping money should be regarded as her absolute

property.

It is, however, difficult, if not impossible, to formulate

any satisfactory rule for such cases. Consequently no
recommendation is made.

15. The Faculty gave consideration to the question of

the enforcement of decrees of custody of children. For
the reasons given hereunder, they make no recommenda-
tion, and they are, further, in some doubt whether this

topic is within the Royal Commission’s terms of reference.

They think it right, however, to lay the following con-

siderations before the Royal Commission. By the

Summary lurisdiction (Married Women) Act, 1895,

Section 4, jurisdiction to deal with the question of custody

in certain circumstances was conferred upon the magis-

trates’ courts in England. (This procedure is cheap, swift

and effective and has admirers among Scots lawyers.)

The Maintenance Orders Act, 1950, enables maintenance

orders granted in one part of the United Kingdom to be

enforced in another part.

Although the Act confers jurisdiction in certain

questions of custody on the courts in England notwith-

standing that the defender is resident in Scotland and

vice versa, there is no provision in the Act for the enforce-

ment of decrees of custody outwith the jurisdiction of the

court granting these decrees. It has been suggested that

orders relating to custody granted by the courts in

Scotland should be enforceable in England in the same
manner as orders relating to aliment under the Act. This

topic cannot have been overlooked when the Act was

passed by Parliament. It is reasonable accordingly to

suppose that it was the considered judgment of Parlia-

ment that while the shorthand method of enforcement

outwith the jurisdiction prescribed for maintenance orders

might be suitable for petitory decrees it was inappropriate

for decrees which concerned the life and well-being of

human beings.

Several cases have arisen in recent years in which it

has been possible for a wife defender to betake herself

over the Border .to England with the children and there

to flout the decree of a Scottish court awarding custody

to the father. On the other hand, cases must exist where

the father in England cannot enforce an English decree

for custody because the defending wife betakes herself

to Scotland with the children.

The view expressed in recent cases is that the court

in each country is parens patriae in relation to children

domiciled or resident within itjs jurisdiction (McLean,

1947, S.C. 79, McKee (1951) A.C. 352. In re B—’s
A 2

18682
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Settlement (1940) Ch. 54). Formerly, where enforcement
of an order granted by a foreign court of domicil was
sought in Scotland the Court of Session refused to review
the decision as to which parent should have custody but
considered only whether the order of the court could be
enforced without harm .to the child (Radoyevitch , 1930,
S.C. 619 ; Ponder, 1932, S.C. 233).

It has been suggested that in questions of custody within
the United Kingdom, where a decree has been pronounced
by the court of the husband’s domicil, that decree should
be enforceable without further investigation in the other
jurisdictions of the United Kingdom. This recommenda-
tion deserves careful scrutiny—in many cases thorough
investigation can only be made by the court of the country

in which the children are resident. Accordingly, from a

practical point of view, it may well be thait the court of

the country in which the children are in fact resident is

the most appropriate forum.

If the welfare of the children as distinct from the
satisfaction of the amour propre of the spouses is to be
the paramount consideration most difficult practical

questions arise.

Machinery might be evolved, however, whereby notes
of evidence adduced before the courts in Scotland could
be made available to the English counts and vice versa,

but it is doubtful whether it should be recommended that

decrees for custody pronounced by the court of the
husband’s domicil should preclude investigation into the
circumstances of each case by the court of the country
in which the children are resident.

(Received \5th October, 1952.)

EXAMINATION OF WITNESSES

(MR. C. J. D. SHAW, Q.C., MISS M. H. KIDD, Q.C., and MR. A. M. JOHNSTON, Advocate, representing the Faculty

ofAdvocates; called and examined.)

5959. (Chairman) : We have before us, representing the

Faculty of Advocates, iMr. C. J. D. Shaw, Q.C., Miss
M. H. Kidd, Q.C., and Mr. A. M. Johnston, Advocate.

Mr. Shaw, should I address imy questions in the first

instance to you?

—

(Mr. Shaw) : If you please, my Lord.

5960. Is there anything you wish to add to this memo-
randum, before we ask our questions?—I think, my Lord,
that it would be right if I were to add the substance of a

resolution which was passed by the Faculty when a report

by their Committee was put before them. The Committee
reported to the Faculty in the following terms :

—
“Your Committee desire in the first place to indicate,

for the approval of the Faculty, what they deem to be an
important limitation upon the scope of their remit. All

inquiries into social questions, and pre-eminently those

into questions of marital status, involve matters of
public, moral and religious policy, on which lawyers are

no more qualified to express an opinion than laymen.
Accordingly, so far as possible, the Committee have
restricted their recommendations to those aspects of the

subject in which the opinion of the legal profession as

such might be of value to the Royal Commission.

Agreeably to the instructions of the Royal Commis-
sion, they have set out their propositions followed by
reasons and arguments in support thereof. Your Com-
mittee beg to draw the attention of the Faculty to the
appendices annexed hereto, which relate to questions
considered by your Committee but upon which no
recommendation is made.”

That was approved by the Faculty by resolution, and it is

on that basis that the memorandum was submitted.

5961. I observe that on more than one occasion the
memorandum points out that on these matters to which
you have referred they have not made any recommenda-
tion, no doubt for the reason you have mentioned.

—

That is so.

5962. This memorandum was prepared by a committee
specially set up for the purpose, and it was approved by
the Faculty?—It was, my Lord.

5963. Did the Faculty have a general meeting to approve
it?.—They had several meetings, and the way in which the
business was dealt with was this : each paragraph was put
to the meeting separately and discussed separately and
then put to a vote, and some of the recommendations of
the Committee were struck out of the memorandum in

the end
;
others were added in accordance with the will

of the Faculty at the time.

5964. That is very helpful, as it shows that the memo-
randum does represent the general feeling of .the Faculty
of Advocates.—I think it does. (Chairman): As it deals
primarily with matters of Scottish law, I am going to ask
Lord Keith to ask questions first.

5965. (Lord Keith): Mr. Shaw, we have heard a lot
of evidence from Scotland on the question dealt with in
the first paragraph of the memorandum, namely, willing-
ness to adhere, and the recommendation of the Faculty is

in line with the majority of the memoranda which have
been put before us. You say that the Act should be
amended so as to add .this proviso :

—
“ Provided also that, where the ground of action is

desertion, the pursuer shall be entitled to decree provided
that he or she satisfy the Court that he or she was willing

to adhere to the defender at the date of the desertion,

and that he or she has not been called upon and refused
without reasonable cause to adhere to the defender
during a period of three years thereafter.”

I want to ask you about the words :
“ without reasonable

cause ’’. How exactly would you work that out, with

regard to the three years’ desertion period? Assume that

initially there has been plain desertion, then the defender
comes back and says, “ I now wish to return ”, and the

pursuer says, “I am not now prepared to have you”.
What would you consider might be regarded as reasonable

cause for refusal to adhere?—I think that it would be very

difficult to get any definition of what is reasonable cause.

It would necessarily depend on the circumstances of each

case. I have in mind, for example, the case of Hastings,

in 1941, where the ground for refusal to take the spouse
back was that she had deceived him into marriage by
maintaining that he was the father of her child, conceived
before the marriage; he actually brought an action of

bastardy, and then he left her. She bad brought an action

for divorce against him, and he said, “ No, I have reason-
able cause for leaving you ”, and the judge said there was
reasonable cause, although that cause was neither adultery

nor cruelty. I think that the judge would have to decide

that the decencies of married life had been so interfered

with that there was reasonable cause.

5966. My difficulty is how the proposed proviso is going

to operate consistently with a three years’ desertion period.

Suppose the wife has been deserted
; then the husband

comes back two years .afterwards and says, “ I am now
willing to resume cohabitation ’’, and the wife says, “ No,

I am not now prepared to have you back, because you

have done something which gives me reasonable cause

not to adhere to you”. If the wife wishes to bring an

action of divorce for desertion when the three years have

expired, is she then going to get a divorce for desertion

on the view that the husband has deserted her for two

years, and that for the last year he has given her cause

not to take him back?—Is that on the basis that at the

end of the two years the wife was not justified in refusing

to take him back?

5967. No, I am assuming for the moment that she was

justified, that she had some good reason not to fake him

back ;
she waits until the three years run out. Is she

then going to get a decree for desertion?—I should say

so. (Lord Keith): Then she is really getting it for two

years’ desertion. You cannot say that the husband has

been in desertion for three years, when he was willing

to come back. (Chairman): Might I venture a sugges-

tion? Could it not foe said that he was in desertion for

three years, because although there was an attempt to
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come back .the wife had reasonable cause for refusal, and
that therefore that offer did not put an end to the

desertion? I think that is the view that is taken in

England. {Mr. Justice Pearce) : The English view would
be this : the .parties are still apart ; whose fault is it that

they are still apart? If it is the fault of the husband,
then he has still deserted her 'because he is continuing to

break up the matrimonial home.

5968. (Lord Keith): Perhaps you assent to that view?
—Yes, I would repectfully assent to that.

5969. But at the same time do you see that it might
cause some difficulty in the matter of judicial interpreta-

tion, at any rate in Scotland? I would say nothing about
England at the moment.—The judge would have to deter-

mine whether the husband’s attitude at the time he came
back after the two years was such as to justify the wife

in saying, “ I am not going to have you ”.

5970. And if he had given her cause not to take him
back, then you would say that he remains in desertion

although he himself is willing to come 'back at the end
of two years?—Yes, it would come to that, my Lord.

5971. -I do not know whether that .point of view was
considered by the Faculty?—Yes, I think it was.

5972. May I ask you this, because it has been raised

before us and it does not appear in your memorandum?
At the present moment there is a vested right to divorce

after three years’ desertion, which in effect means that

the desertion runs from .the initial date of the desertion,

whereas in England it is the three years immediately pre-

ceding the raising of the action. Did the Faculty consider

that question?—I do not think we considered that. It

certainly must have been in the mind of the Faculty, I

think, that the three years ran from the desertion.

5973. That is the existing law in Scotland. You are

not able to express any opinion on behalf of the Faculty,

on the pros and cons of the two views?—I do not think

so. I think it was assumed by the Faculty that the exist-

ing law would remain. Perhaps I ought to point out

that the .phraseology of this proposed amendment to the

Act would, I think, cover the case where the pursuer
commits adultery during the triennium. That would not
be a bar, as this proposal stands.

5974. You do not specifically say anything about that?

—We do not specifically say anything about that, but on
the interpretation of the proviso, the Committee certainly

had that in view, and I think the Faculty must be held

to have accepted it.

5975. May we take it, then, that the Faculty’s view

would be that adultery during the triennium should not

be a bar to obtaining a decree of divorce for desertion?

—

I certainly understand that to be the view of the Faculty.

5976. Supposing the adultery were put forward by the

defender as a reason for his not returning, what would
be the position then?—If he was right in that, he would
not be in desertion.

5977. You would make it a question really of a defence,

and not a matter of discretion?—Yes, I would, my Lord.

5978. The court would then have to decide how far

the adultery was material to the question of desertion?

—

Yes.

5979. May I now pass to paragraph 2? You draw

attention to the proposal that there should be divorce at

the instance of either spouse after a separation of not

less than seven years, and here you say that this is a

matter on which the Faculty is not prepared to make any

recommendation, .for the reasons you stated at the outset

of your evidence. You draw attention, however, to the

fact “ that in many cases where the marriage has in fact

broken down, and no remedy in law is open to the

spouses, a spouse is tempted to bring an action on

grounds which are not genuine, or to commit a matri-

monial offence for the purpose of procuring a dissolution

of the marriage ”. Is that in line with your own experi-

ence, Mr. Shaw?—That seemed to be in line with the

general knowledge of the Faculty. They purposely put

it rather carefully—they did say, “ a spouse is tempted ”,

which, I think, is only human nature. I do not think

that anybody would be prepared to give perhaps specific

chapter and verse about it, but it is the general impression.

5980. And that was the view of the Faculty?—Yes.

5981. May we now come to paragraph 3, which deals
with the question of artificial insemination? You say:
“.

. . where a wife has by artificial insemination been
impregnated. . .

.”—by that you mean made pregnant, I

take it?—Yes.

5982. Made pregnant “ from the seed of her husband,
neither he nor she can thereafter have the marriage
annulled on the ground of her husband’s impotence”.
You draw attention to a curious feature of the English
case of R. E. L. v. E. L„ in which the bastardising of the

child resulted from a decree of nullity, and you say:
. . it seems to be an anomaly in the law that a fruitful

marriage can be annulled on the ground of impotence of
a spouse”. I do not know whether you would agree
personally, Mr. Shaw, that it is not a very satisfactory

marriage which has got to continue upon a basis of this

kind, where, let me say, the husband is impotent and
the wife can only bear children by him by artificial

insemination?—If it had not been for the case of R. E. L.,

I should have thought that anybody who was asking for

an annulment of the marriage would have been in great

difficulty owing to what I think is called the sincerity

rule.

5983. (Mr. Justice Pearce): I wonder if I could save

a little time on this, because I decided the case of R. E. L.

That case is a wholly individual case in the sense that there

both the husband and wife agreed that, in order to try

to cure the husband’s impotence, they would, on medical

advice, try to have a child, because it was thought, rightly

or wrongly, that 'the possession of a child would cure

his psychological impotence, which arose largely from
over-anxiety to produce a child. As a result of that

arrangement between them, which was shown in the letters,

artificial insemination took place and a child resulted, but

only after the wife had left the husband. I think you
may take it that the normal rule in English law would
be that the birth of a child approbated a marriage. But

as both parties in this case were specifically not appro-

bating their marriage by what they were doing, but were
merely trying to make it a normal marriage, I held—and
whether it is right or wrong I do not know—that they

were not covered by the ordinary rules of estoppel and
approbation. That is a case on which I do not think you
need focus your minds unduly, because it is a very rare

case and the ordinary rule would, I think, be, that the

conception of a child is evidence of an approbation of

the marriage unless there are particular circumstances

which justify departure from that rule.—In that case

it looks as if the proposal in paragraph 3 is not really

required, because it states the law as it exists now. {Lord
Keith): It did seem to me to be a little unnecessary to

legislate for this very peculiar case, particularly if it is

the case under the existing law, on the doctrine of bar,

or homologation of the marriage, as we would call it in

Scotland, that where the parties have acted in such a way
as to homologate the marriage, then of course there could

not be a nullity on the ground of impotence. (Chairman)

:

Might I add, in view of the suggestion postulated by
Lord Keith that such a marriage might be regarded as un-

satisfactory, that I have a very intimate doctor friend, who
told me that he knows of several instances where people

were most anxious to have a child, and could only have it

by artificial insemination? They did in fact have a child

by that means and .the marriage was abundantly happy.
Thus it is not always, at any rate, an unsatisfactory arrange-

ment.

5984. (Lord Keith): I agree, of course, that if the two

parties are happy about such an arrangement that is all we
are concerned with. But I can visualise cases in which
parties might be very unhappy about it, and one of them
wished to get a nullity in spite of the use of artificial

insemination. There my view would be that it would
be much better to rely upon .the doctrine of bar rather

than to make some specific statutory provision about it.

If that is so, Mr. Shaw, this paragraph, which really is

not of very grave importance, could disappear?—I do not

think that the Faculty would have any objection to that

at all, now that the law has been explained.

5985. May we turn to another aspect of this matter of

artificial insemination? In paragraph 4 you say :
“ Legis-

lation is required to the effect that the voluntary impreg-

nation of a wife by artificial insemination from the seed

of a stranger without the consent of the husband is to be
deemed to be adultery ”, You explain that in the law that
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would probably not be regarded as adultery at the present

time, and therefore you think that that should be pro-

vided for 'by legislation.—Yes, my Lord.

5986. Of course, it has to be without the consent of

the husband?—Yes.

5987. {Chairman): Could I follow that up? It occurred

to me that it might be better to say, “ shall toe a ground

for divorce ” instead of to say, “ is to toe deemed to be

adultery There is a point, which I think was made
by one of the witnesses in London, that it is neither more

nor less adultery if the husband consents. It is the same
act, which either is or is not adultery in the strict sense,

irrespective of whether it is done with or without the

husband’s consent. Do you think that the Faculty might

accept the words, “ shall be a ground for divorce ” as a

possible improvement?—Yes.

5988. It would perhaps obviate any embarrassing and

unnecessary questions as to whether it is or is not adultery?

—Yes.

5989. {Lord Keith): May we pass to your proposal in

paragraph 5? On this we have had a lot of similar

recommendations from Scotland. The Faculty approve

of the introduction toy statute of the rule that it should

be ia ground of nullity that the wife was at the time of

the marriage, unknown to the husband, pregnant by
another. It was formerly regarded as the law in Scotland,

until the law was over-ruled in the case of Lang. You
wish to revert to the old rule of Steinl—Yes, my Lord.

I might be able to help, because in practice the wilful

refusal cases that we have in England are not confined

to those cases where there is psychological impotence.

There As quite a different class of case sometimes, namely,
wilful refusal through bad temper, not impotence, where
the man has felt that he had to marry the girl, probably
to give the child a name, and then from the time of
the marriage says, “You have made me marry you,

but you will get nothing else ”. I think that Lord Keith’s

suggestion, which would cover a large number of cases,

would not cover that class of case, and I think that my
English oolleagues will agree with me that they do occur.

5996. {Lord Keith): Take that case, Mr. Shaw, of a
man who has made a woman pregnant, which is pretty

good evidence that he is not impotent, and then he
marries her and refuses thereafter to have any intercourse

with her. Is that not rather a ground for divorce than
a ground for nullity?}—I do not think that I could assent
to that on 'behalf of the Faculty, because I may say that

tire question of whether the case of Lennie should be
reconsidered was brought before the Faculty and was very
fully disoussed ; it was put .to a vote and the meeting
was equally divided, so in accordance with ordinary con-
stitutional principles the Chairman gave his casting vote
against the proposal.

5997. Lennie was a case of refusal of sexual inter-

course?—Yes, and that was held to be desertion—at least,

in the old days it would have been held to 'be desertion.

5990. You point out that one of the reasons in favour

of ithe introduction of such a law is the oonfusion caused

by the introduction of a stranger within the family.

—

Yes.

5991. It is quite definitely the view of Ithe Faculty, that

this should be a ground of nullity and not of divorce?

—

Yes, I tlhink it should be a ground of nullity, because

one ought, I suppose, to preserve the distinction, that

divorce is to be applied in cases of matrimonial offences,

and that nullity is to be applied to questions of whether
the marriage was truly a marriage or not.

5992. Of course, one can see that there may be cases

where a marriage has been entered dnito in every sense

of the term, but consent has been obtained by misrepre-

sentation. Apart from marriage. An other contracts that

would really be regarded as a valid contract until

rescinded?—Yes. This proposal is not An line with the

general law, tout it us the most convenient way of dealing
with the situation.

5993. You then pass to other grounds of nullity, and
you recommend -the introduction of the other three grounds
of statutory nullity which we find An England. The Law
Society, whose evidence we heard last week, 'had certain

difficulties on this matter. They approved of nullity

in respect of concealment of pregnancy by another man,
on ithe part of a woman who entered into marriage, but
they were not prepared to go the length that you go
in paragraph 6. As regards proposal {a), non-consum-
mation owing to wilful refusal, do you think that is a
proper ground of nullity? It is something that happens
after ithe marriage, and the view bias been expressed by
quite a number of witnesses in England that it is very
unsatisfactory, as it is not in line with principle to make
this a ground of nullity. It is said that if it is going
to be a ground at all it should really 'be a ground
of divorce.—Of course, I am not myself very familiar
with ithis ground, because it has not operated in Scotland,
but I have /always assumed that non-consummation of
a marriage owing to wilful refusal was regarded as a
ground of nullity because it in some sense raised a pre-
sumption of impotence.

5994. At the time of marriage?—Yes.
5995. If that is so, then we do not need this ground

If wilful refusal is evidence of impotency at the time oi
the marriage, as in many cases the court would hold i
was in view of some psychological impediment, then yoi
would not need it?—Of course, if it were to be saic
that non-consummation owing to the wilful refusal of the
defender was to be presumed to be impotence, then thesame effect would be obtained. {Lord Keith): But iiseems unnecessary to introduce .this specifically as a ground
°f are ?nly referring to actual impotence
at the time of the marriage. {Mr. Justice Pearce) : I think

5998. But the House of Lords said “ No ” ?—Yes. The
Faculty had 'before it a recommendation that that deci-
sion should be reconsidered, but the Faculty by a casting
vote did not agree to uphold that recommendation, so
I think I am bound by that.

5999. I see. So, whatever your personal view is, you
just leave it to us?—Yes, I am afraid so.

6000. The next point is proposal (/;) in paragraph 6,

namely, the fact that either party was at the time of
the marriage of unsound mind should be a ground of
nullity. The view of the Law Society was that that was
unnecessary, because, of course, if one of the parties was
insane at the time of the marriage it would not be a

valid marriage, the marriage would be null at common
law. Was that point considered by the Faculty?—There
are, of course, the other aspects of it, the case of the

mental defective, or the person who is subject to recurrent
fits of insanity.

6001. We will leave that out of account at the moment.
I am dealing only with the question of unsoundness of

mind.—I suppose it is possible to conceive of a case
where a person of unsound mind could enter into a

valid marriage during a lucid interval. (Lord Keith):
That is so. I am not quite sure what the view in England
is about this, and perhaps Mr. Justice Pearce could give

us some help on this question of unsoundness of mind.
Does it apply in the case of a person of unsound mind
who contracts a marriage during a lucid interval? (Mr.

Justice Pearce): I cannot recall having had such a case

before me, but I have had one or two cases of epilepsy,

I think. The provision must, I suppose, include the case

of a marriage contracted by a person of unsound mind
during a lucid interval.

6002. (Lord Keith)

:

Yes, that may be. Has the point

which was taken by the Law Society been considered at

all by the Faculty, Mr. Shaw?—No, not by the Faculty.

6003. Then, as regards mental deficiency, or recurrent

fits of insanity or epilepsy, I think that the view of the

Law Society was that these were just forms of illness,

which did not go to the root of the marriage at all, and

if these forms of illness were to be grounds of nullity

you might as well introduce many other forms of illness.

I do not know whether that view was considered by the

the Faculty?—No, my Lord, I do not think it was. Of
course, this recommendation goes fairly near the line which

the Faculty had drawn for themselves, and really in a

sense it is not truly what I might call a legal recommenda-

tion. Nevertheless the Faculty think it desirable that the

law of England and the law of Scotland should be the

same in this matter.

6004. The same point about various forms of illness

would, of course, apply to venereal disease?—Yes.
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6005.

But the Law Society’s view was that if the

venereal disease were knowingly communicated you could
get divorce on the ground of cruelty.—Yes, I could under-

stand that, but these grounds for nullity are allowed in

England presumably on the theory that they constitute

breach of warranty at the time of the marriage.

6006. That may have been why they were introduced

into England. Of course, it is a little dangerous to draw
inferences from what was done in England, because we do
not know but that the exigencies of the law required

certain things to be done in England which may not be
called for in Scotland. Anyway, that is the recommenda-
tion of the Faculty?—It is, my Lord.

6007. In paragraph 11 you make the following recom-
mendation :

“ Upon the divorce of a wife, the husband
(pursuer) ought to have a claim upon her estate for jus

relied, as on her death”. Perhaps you would explain,

for the benefit of the lay members of the Commission,
just what is involved in this.—Upon the death of a spouse,

in Scotland the surviving spouse has certain rights in

her or his estate, unlike, I think, the law of England,

except as recently modified. The jus relied {or jus relictae)

amounts to one-third of the moveable estate of the

deceased, if there are children, and one-half of the estate

of the deceased if there are no children. On divorce,

the divorce is taken to be the same as death, so far as

the rights of property are concerned and also so far as

contractual rights, such as under a marriage contract, are

concerned, with this exception, that when the woman
divorces her husband she gets her jus relictae, but when
the man divorces his wife he does not get the jus relied,

as he would have done on her death, had the marriage

persisted.

6008. Jus relied was not a common law right of a

husband on the death of his wife, but was introduced by

statute?—That is so.

6009. And the courts held, I think, that the statutory

right applied only on death, and did not apply on divorce.

Therefore a husband divorcing his wife did not get jus

relied out of her estate, although she got jus relictae out

of his estate. You wish to remove that anomaly?—Yes,
my Lord,

6010. Now may we pass to .paragraph 12? You sug-

gest there that the guilty party to a divorce action should

be liable to aliment the innocent .party after decree of

divorce, and you say: “This liability is in addition to, not

in substitution for, the liability of a divorced spouse

under existing law”. You introduce a number of pro-

visos, but before I come to them, may I put this to you?

Lord Mackintosh’s Committee proposed to abolish alto-

gether legal rights on divorce and simply to leave it in

the discretion of the court to make either a capital sum
payment or an annual payment, or both, to the wife or

the husband, as the case might be. You are not sub-

stituting the one .right for the other, but are introducing

a cumulative right?—Yes.

6011. Was that the considered view of the Faculty?—

Yes, my Lord, it was. It was considered on more than

one occasion, because when the report first came before

the Faculty it did not seem to the Faculty quite clear

enough on this point, and they wanted to make their view

quite definite, that the traditional remedy was to remain,

that the other remedy was to be cumulative, and that the

cumulative remedy was to be under the control of the

judge.

6012. The other would be automatic, and the judge

would have nothing to say on that beyond ascertaining

the amount?—Yes.

6013. Can you explain what moved the Faculty, in

coming to this view?—I remember that when the

Mackintosh Committee was sitting the Faculty reported

in the opposite sense from what the Committee finally

arrived at. I think that what was in the mind of the

Faculty in this matter was that the traditional capital

liability, as it were, of the guilty spouse, should remain,

and that aliment should only be introduced where it was

necessary.

6014. In other words, in those cases where there was

no substantial property from which to take a capital

payment?—Yes.
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6015.

Was this just a conservative affection, shall I say,

of the Faculty, for the old institutions and law of Scot-

land?—I should say that it .might partly have been that—
without saying anything against such an affection—but
at the same time I think that the Faculty felt that on the
breaking of the marriage there should be a capital break
as well as an income break, if necessary.

6016.

I am not quite sure that I follow that,—The
capital of the partnership, as it were, should be split up
on the breaking of the partnership.

6017.

I see, and where there was no capital to split

up then some equitable provisions should be introduced

to allow for an annual payment?—To mitigate hardship,

yes.

6018. I see that you add certain provisos to your
proposal. The first is :

—
“ The liability to the innocent .party should not exceed

an amount which in the opinion of the court, is reason-

able aliment in the circumstances, having regard to

the means of the parties, including the value of any
legal rights, their station in life at the date of the decree,

their family responsibilities, and their potential earning

capacities."

Take as an illustration one case about which we have
been told several times—that of a young wife who has

no children, and who is able to support herself. Would
she be regarded as a person having potential earning

capacity?—Yes.

6019. And that is a matter which the court would take

into account?—Yes, my Lord.

6020. Then you say in proviso (b ) that power should

be reserved to vary the amount of aliment payable from
time to time or to terminate the payment—that, I think,

we understand, and I think the other provisos are really

ancillary to that. In proviso (d) you say :

—

“ If no award of aliment is made in the decree of

divorce, power should be reserved to the court to award
aliment to the innocent party on the subsequent appli-

cation of that party on proof of change of circum-

stances.”

So that the party who has divorced the other can come
forward at any time and ask that an award might be
made in the light of existing circumstances?—Yes.

6021.

Then, in proviso (e), you say that the innocent

party’s right to aliment should cease on re-marriage.

That would be absolute?—Yes, we thought so, imy Lord.

6022. Supposing the second spouse died, and left the

innocent party in the original action of divorce in a state

of penury, could she then come .back and claim aliment?

—Not as recommended by the Faculty. I think the

reason was that the. liability to look after the wife was

discharged on the second marriage.

6023. She took that chance?—Yes.

6024.

You are proposing that .the right to an award of

aliment should be confined .to the innocent party?—Yes.

6025. That has been general in all .the recommendations

we have heard from Scotland. You say in your sup-

porting arguments that you consider this “ to be preferable

on grounds of equity to the English rule that a husband

is always liable for the maintenance of his wife after dis-

solution of marriage ”—so that ithe matter has been quite

plainly before the Faculty, and .that is their considered

view?—Yes.

6026. In proviso (d) you say .that the right of aliment

should be limited to marriages terminating by divorce. In

other words, it should not apply to a marriage declared

null?—That is so.

6027. There again, I think, the position is different in

England.—Yes, I understand so.

6028. Would you turn to your supporting arguments in

paragraph 12 for a moment? At (/) you say.

“From time to time recommendations have been

made that the law relating to judicial separations should

be altered, to the effect that, three years after decree,

the defender in an action of separation ought to be

entitled .to apply to the count for the decree to be

transformed into a decree of divofee. ...”

A 4
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and wife, and to consider whether any changes should
be made in the law or its administration ...”

—I think that what the Faculty had in mind was that the

interests and well-being of the children do not come in

until the later part o-f the remit, and they thought that

perhaps ithe Royal Commission would consider them only
in so far as they were affected by the 'law relating to

divorce and other matrimonial causes. They did not know
whether the Royal Commission would be prepared to

consider the machinery for enforcing the orders of courts.

(<Chairman )

:

it might be said that the custody of children

and the enforcement of orders for custody do affect rela-

tions between husband and wife. However, I will not
pursue that now.

6052. {Mr. Justice Pearce)-. May I first deal with the
question of settlements, to which my Lord has already
referred? I think that the view current among the judges
and the members of the legal profession in England is that

the power to vary settlements is a very valuable one, but
my colleagues will correct me if they take a different view.

My Lord has mentioned the general principles. To take
an example of a case where our machinery is so useful

—

the case of the rich wife who settles all her fortune in the
marriage settlement on the usual terms, life interest to

herself, .then to the husband, and then to the children.

Would that be quite ,a normal settlement in Scotland too?
—Yes.

6053. Now assume that in a moment of folly she is

seduced by somebody, perhaps after she has had a family.
I understand that under Scots law the whole of her
property would go for ever?—Yes, that is right.

6054. And she is then a beggar and her husband has
her whole fortune?—Yes, I am afraid so.

6055. And her children would be rich?—Yes.

6056. Now that kind of case is perfectly simple to deal
with provided the court is entitled to vary settlements. In
other words, assume you adopt the law that has operated in
England, and which has allowed the judge a complete
discretion, that is, since 1859, or, in cases where there are
no children, since 1878. The judge deals with the wife as
seems fair, bearing in mind the fact that she was guilty
but that the money was all hers to begin with. That
would be useful for you in Scotland in dealing with cases
which, though not as extreme as that, present features of
that sort?—Yes, I think it would.

6057. Another class of problem we in England deal with
by varying settlements is where the innocent wife who,
say, has a large sum of money, wants to re-marry. Under
the terms of her settlement she is entitled to re-marry when
she is a widow. But the terms of the settlement would not
allow her 'to settle sums of money on a husband taken by
her during the life of her divorced spouse or on any
children of that marriage. In that case it is a great hard-
ship for a perfectly innocent woman to have one family
which is extremely rich and not to be able to settle any-
thing on the children of 'the second marriage. That, of
course, lis a perfectly simple case that is dealt with again
and again without difficulty under this power. Do you
think, on the assumption that the power has worked well
in England, that it would be valuable in Scotland?—I think
so. I have a recollection—though I cannot put my finger
on it .at the moment-^that one of the learned judges did
say in some case that he wished they had in Scotland that
power which judges have in England.

6058. A similar power could either be taken on the
lines of the wording of the statute as it was first drafted
in 1859, or in the light of judicial decisions since. The
Court of Appeal and judges of first instance have deliber-
ately said again and again that it is their duty to interpret
the wording of the statute as liberally as possible. Indeed,
perhaps if one were starting anew from the words of the
statute, one might find difficulty in accepting the construc-
tion that has sometimes been placed upon them. Take
the case which is very common today where, after mar-
riage, the family put all their money into a house, without
drawing up any deed at all. That is intended, of course,
as the family fortune, and that has been construed as being
a post-nuptial settlement. Would yon think it wise to take
on the 'accumulation of judicial decisions that have gone
with the words of this statute? You can either take the
statute and try to work out its liberal intention for your-
self, or take the power as it now exists as a result of

judicial interpretation, and which would include, say, a
house into which some not very well-to-do family have
put their fortunes?—It would be, I suppose, ideal if

something 'like a consolidated statute could be drafted
which would incorporate the views expressed in various
judgments—as was the case with the Sale of Goods Act.
I do not know whether that would 'be easy in a matter
of this sort.

6059. I think it might be possible. Then you say that
there should be no allowance to the guilty party. You
expressly say that, do you not?—Yes.

6060. I wonder if that is a wise fetter to put on the court.
Let us take an extreme instance, because that always
makes so much more clear the essential point at issue.

Suppose a very rich husband, whose wife has 'produced
a family and then at an advanced age she goes off in

a moment of folly with somebody else, and then is left

by that man. Probably in the ordinary course of decency
a husband would do something for her rather than leave
her to starve. In England we have power to order that

there should be a payment 'by that rich husband to keep
his wife from starving—it used to be called a compassion-
ate allowance and by the Bar it is still called so, but
that is not a technical expression. Would it not be advis-
able to leave to the court power to make an order for
some payment in favour of a guilty spouse, bearing in

mind that in matrimonial cases it may be that one can-
not say that one of the parties is wholly beyond blame
and that the other is wholly blameworthy?—It is very
difficult for me to say more than this. That does not
seem to 'be the opinion of the Faculty. They certainly
were quite definite about that.

6061. (Chairman) : Mr. Shaw, may I clear up one point?
Did I understand you to assent to this—-that .if a rich

woman settled her fortune on herself for life, then on
her husband for life, then on 'her children, and thereafter
she committed adultery and was divorced, she would have
nothing left? Would she forfeit everything?—She would
forfeit the life interest. {Chairman)

:

I am much obliged.

For the moment that startled me.

6062. (Mr. Justice Pearce)-. It startled me too, but it

seemed to me that that must be the answer.—She would
forfeit it under the Statute of 1553. (Lord Keith)

:

She is

treated as if she were dead. (Chairman)

:

In England
the court would consider the settlement and decide what
variation was proper in the circumstances.

(At this stage Mr. Shaw withdrew.)

6063. (Mr. Justice Pearce): Miss Kidd, on the ques-
tion of the disposal of savings from housekeeping money
when the 'home is broken up, would you say that the only
satisfactory way of dealing with it, if the court is to
deal with it at all, would be to leave it to the court to

make such order as may be just?—

(

Miss Kidcl) : Yes.

6064. Mr. Johnston referred to the difficulties in trying

to find out the intention of the parties about housekeeping
savings. Would you not say that in the average family
in which .the question of housekeeping savings arises there

is rarely any exact intention at all at the time the savings
are being made?—I think that it is only on a very rare
occasion that you can prove what the intention was.
Speaking personally, and not on behalf of the Faculty, I

have always felt 'that these cases might have been argued
in a different way from that in which they have been.
One might have proved that really the common law of
Scotland now was that 'the housekeeping savings belonged
to the wife, but nobody has ever argued like that. Instead,

it is always assumed in Scotland that that is the wife’s
praepositura—that she is acting as the husband’s agent.

6065. That is 'the difficulty about (making it a legal

matter. When you are dealing with ordinary people,
say, a young couple who put their savings into the Post
Office for themselves and their children, you find that

they never work out what would happen if their marriage
broke up?—No, of course not.

6066. The only convenient way of dealing with 'the

problem would be to allow the court to make what order
may be just about the housekeeping savings? Would
you think that was reasonable?—Yes.
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6067. The court would then take into account the fact

that the wife was thrifty, that it was largely she who was
responsible for the savings, and all the other household
matters. If it could be dealt with in that way, do you
think if would 'be a useful power of the court for effect-

ing the disposal of these savings about which something
has to ibe done when the marriage breaks up?—I think

that so far as the Scottish cases go the judges might be
influenced by the idea of the pmepositura. I think that

has been the real difficulty, and sometimes the deciding
faotor, for there is nothing to hinder either party adduc-
ing evidence at the present time as to what the under-
standing was.

6068. There have been suggestions put to .us in England
that the court ought to have power on the break-up of
the home to make such disposition of the furniture and
so forth as may be just. At present we have a system
whereby the .parties can come before the court to argue
to whom they belong, but again, in dealing with wedding
presents and so on, that is not always very satisfactory.
Would you think it reasonable to have a general power for
the court to decide what was a fair disposition, considering
all the circumstances?—Yes, I think so ; I think that the
Faculty would have agreed to that.

6069. Mr. Johnston would not?

—

[Mr. Johnston): I
would not speak for the Faculty.

6070. {Chairman)-. In that event, the court would not
be deciding legal rights at all. The judge, would be, so
to speak, sitting under a palm tree and doing what he
thought was just in all the circumstances. I do not know
whether the Faculty would approve of that?—It is a
novel proposition to me, and certainly one which the
Faculty did not consider. (Miss Kidd) '- I think that it

is fair to say that the Faculty would feci that there had
been some very hard cases under the present law.

6071. {Mr. Justice Pearce): I was only trying to meet
your objection to the view that the only way of getting

the matter straightened out would be simply to leave a
discretion to the court. Otherwise, I think Mr. Johnston
agrees, it seems insoluble?—That would certainly solve

the problems in equity, but it might have little or no
bearing on the existing legal position. While I see the

force of it on equitable grounds as an individual

aliment . . . {Mr. Justice Pearce)

:

It seems more revolu-

tionary where there is no power to provide for aliment.

Where there is such a power it does, as my Lord has
said, mean that the judge sits under a palm tree saying
what is a fair sum for one party to pay the other. There
is no rule of law about that at all.

6072. Miss Kidd, dealing with enforcement of decrees

of custody of children, is it your view that there is no
satisfactory solution to the problem? You do not make
any recommendation but you say that you doubt if it

is within our terms of reference. Although I must be
guided by my Lord on that, I should have thought that

anything which enabled the court to enforce its jurisdic-

tion over children might possibly be within our remit.

You have found the same difficulty that we have in

England. When some mother wants to take her son to

holiday in Scotland, then there is the question of her going

out of -the jurisdiction of the court in England, and a

nervous husband may say, “Once across the Border she

will never come back again with the child". We thus

get complications, which one would have thought need

not exist between two countries so closely allied. Would
you feel that there would be any real difficulty in the

courts of the two countries enforcing one another’s orders?

It could be done by a mutual abrogation of judgment in

this respect : namely, that if the English court said that

a child must be brought back to England the Scottish

court would accept that, and vice versa. That would be

one possible way. The other way, of course, would be

for the Scottish court to investigate the matter, giving

weight to the decree of the English court. Do
you follow what I mean? The Scottish court would
not bind itself in advance, but as a matter of comity, would
probably come to the same conclusion as the English

court. Which of those two do yon think would be
preferable? Neither involves any loss of sovereignty to

either jurisdiction.—The Faculty made no recommendation

on this matter and thus I can give only a personal view,

but I feel that it is desirable that the court of the country

where the child actually is should always investigate the

matter itself, giving due weight, of course, to any repre-

sentations from the other side of the Border. It seems

to me that all the questions of custody are such important

questions and that they really require investigation on the

spot.

6073. I see the force of what you are saying, but the

difficulty of your proposal is this. Suppose that the mother

wants to get leave to take her child to Scotland for a

holiday, and the husband is afraid that the child will not

be brought back. If it is thought that the mother may
be able to go to a Scottish court and persuade it that

she ought to keep the child in Scotland, then the alarm

is there and the ill which I would wish to see cured is

not cured. It really is the English court that knows all

about that child (and similarly the Scottish court in the

case of a Scottish child coming South). Would that

weigh with you against your view that the court of the

country in which the child is immediately resident should

be the court exercising jurisdiction?—It might, but there

are so many different circumstances that one can envisage.

6074. {Lord Keith): Miss Kidd, supposing the mother

has been awarded the custody of the children, say, in

Scotland by a Scottish court. She then goes to England

and settles there with the children, and the father then

wishes to have the order for custody varied. On the view

which Mr. Justice Pearce has been presenting, would the

father have to go to England in order to get the order

varied? Or would he go to Scotland because Scotland

was the country which gave the mother the custody

originally, to .get the order varied there, and then, having

got it varied, would he then go to England and get the

English court to enforce the order?—Yes, I think that on

/the argument postulated by Mr. Justice iPearce the father

would go to the Scottish court first ; my theory was that

he .would go to the English court in the case envisaged.

6075. Because the children are in England and may have

been there for two or three years. The facts have already

changed, the order originally made has become a stale

order. The question is whether it is more convenient for

the Scottish court to investigate anew the new situation,

or whether that should be left with the court of the country

where the children are?—My view is that from a practical

point of view it is better to have at least some jurisdiction

;n the country where the children are.

6076. {Chairman): You see, in both B—’s Settlement

and McKee, the view taken was that here was a child in

this country and it had to be decided what was best for

that child in the circumstances which existed. In the case

of B—’s Settlement if was a Belgian child, if I remember

rightly, who had been brought over to England by the

mother and was at that time still in England, and the

question was whether the court had to give automatic

effect to the order of the Belgian court giving custody to

the husband ; or whether it had to consider what was best

for the child, giving due weight to the Belgian order and

making up its own mind. The court adopted the latter

course. But of course England and Scotland are so close

together that this is rather a different problem.—Quite.

6077. (Mr. Justice Pearce): A half-way house might

be found if you were to leave the court of the country

of residence to decide, .provided the child had .been resi-

dent for more than a certain .period. The problem that

seems to me rather a ridiculous one is that of the “ holiday

child”. In a case of that kind, the fact that the child

has crossed the Border either south or north, means that

the court which 'has 'been dealing with this child, possibly

for years, ceases to have any .power over it. Between

England and Scotland I feel that it should be possible to

make some arrangement.—It might be possible to keep a

process alive, as it were, in either country.

6078. .Miss Kidd, there is one further question I want

to put to you—you will .probably feel that you can give

only a personal view and not a view on behalf of the

Faculty of Advocates on it. You have not got the prin-

ciple of constructive desertion in Scotland?—No.
6079. Do you not think that there is something to be

said for this doctrine? Supposing with regard to desertion

you take this view: that desertion is desertion from a state

of affairs, namely, the .breaking up of a home. You must
then find out who was responsible for the break-up of the

home. Suppose a husband made things so intolerable
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that no reasonable wife would stay with him. The wife

has thus to leave the home, and though the husband
continues to stay in the home it is he who has broken
it up. Would it not be an improvement on the existing

law of Scotland if one were able to say that the intolerable

husband who has driven out his wife by his conduct is

at that time deserting her?—The Faculty, of course, had
not considered that view, and I can give only a personal

answer to your question. I personally consider that it

would assist our system of law if that view could be taken.

6080. {Chairman) : Might I ask if 'Mr. Johnston would
share that view or not?—

(

Mr. Johnston): It involves a
complete departure from the present concept of desertion
as known in Scotland, and I personally am not satisfied

that there are a sufficient number of cases in which no
other solution is possible to warrant that innovation.
There are of course many cases in which a spouse leaves
the matrimonial home but is nevertheless deserted by
the other spouse. The case I am thinking of is where
the husband says to ihis wife, “ Get out, I want nothing
more to do with you ”. It is the wife who leaves, but
it is the husband who is in desertion.

6081. (Mr. Justice Pearce): I was leaving those aside.
Those I would consider as cases of .physical expulsion,
where the husband drives the wife out deliberately. But
do you not find that there are a large number of wives
who are driven away by an impossible state of affairs

without .any words of expulsion being used?—I have had
experience of that, but in a very, very few cases.

6082. There is no real remedy?—No, there is no real
remedy.

6083. It may be that such cases exist but that you do
not see them. In England we find that quite a large
proportion of the desertion cases are of that type. And
if in addition to recognising constructive desertion as a
ground of action, the court has power—as it has in
England—.to award maintenance when there has been
neglect to maintain, it means that the wife so driven out
by intolerable conduct can at once come to the court for
maintenance, and at the end of three years secure a
divorce on the ground of desertion. Nothing of that kind
exists in Scotland?—(Miss Kidd)

:

No.
6084. (Chairman): And the .proposal in the first sentence

of your memorandum would not cover ithat?

—

(Mr
Johnston>: No. (Miss Kidd): I do not think so.

6085. (Mr. Justice Pearce): One final question on that
first paragraph. If that first paragraph were agreed to
then would you deal with adultery committed by a pursuer
during the desertion in the same way as the English
courts do, namely, that that adultery would be no bar
provided it was either not known to the other spouse
or, if known, did not affect his or her conduct?—Yes
that is my understanding of the Faculty’s position. (Mr.
Johnston)

:

I think that the idea is simply that if there
is desertion ab initio and the deserting spouse does not
return, does not ask to be taken back, then there is
a vested right to divorce at the end of the three years.
It, of course, the other spouse asks to return, then the
pursuer would be bound to take the deserting spouse
back. In that aspect of the matter the question of the
pursuer’s adultery does not arise.

6086. (Sheriff Walker)-. I think I am right in saying
that in Scotland if both spouses have been guilty of
adultery that does not prevent either .getting a divorce?

—

(Miss Kidd)

:

No, there could be a cross-action.

6°87
;.
And’ of c°urse if they came to judgment at thesame time you could have a decree of divorce at the

instance of the husband and a decree of divorce at the
instance of the wife?—Yes.

6088. That would have an odd effect, would it not
on the property rights—each would be assumed to be
dead?—Yes.

6p89. How is that trouble got round? How is that
avoided in practice?—You mean in relation to settle-
ments?

6090. I mean that if each spouse has his action against
the other for adultery, both coming on at the same time
and both proved before the same judge, what is the
form of decree?—There will be two decrees, I should
say. I do not know really whether the property rights
are dealt with in the same decree or not.

6091. Or whether a decree is pronounced in the one
action and refused in the other because there is no
marriage to dissolve? Can you remember what the
practice is?—I think that the practice is to pronounce
a decree in both cases.

6092. Then that would have an effect on the property
rights?—Each party would claim. Each would be entitled
to his or her rights.

6093. And each would forfeit his rights?

—

(Mr.
Johnston): I do not see that there is any difficulty from
the practical point of view, because if their estates were
equal there would be no point in either party making
a claim, and if one had a great deal more than the other,
then the more impecunious would benefit at the expense
of the other.

6094. (Lord Keith): Might I intervene? If there are
cross-actions of divorce and each party obtains a decree
of divorce, I am not quite clear, Miss Kidd, what it was
that you assented to with regard to legal rights. Is it nol
the case that neither party would get any legal rights out
of the other’s estate? There would be no question of
legal rights if each party were successful in a cross-action
of divorce. Each party has forfeited all his rights out of
the other’s estate. How could there be any rights?—(Miss
Kidd): I think that your Lordship has provided the
correct answer.

6095. (Sheriff Walker): In the case of divorce for
cruelty, is there any reason in Scotland why each spouse
should not be able to pursue the other for divorce for
cruelty—-for example, the husband complaining that his
wife had been mentally cruel and the wife complaining
that her husband had been physically cruel? Is there
anything, as far as you know, which would prevent cross-
actions of divorce for cruelty?—No. But, of course,
cruelty is always much more difficult to establish than
any other offence—at least, that is the general experience.

6096. You assented to Mr. Justice Pearce’s suggestion
that the doctrine of constructive desertion is not known
in Scotland. But in the days before cruelty became a
ground for divorce, supposing that the wife had left the
home because the husband had been cruel to her, would
you say that she could not have pursued her husband
for constructive desertion?—She might have tried, but
I think that it would have been very difficult for her
to succeed.

6097. If the alteration proposed in paragraph 1 were
made, it would be possible, would it not, to have a wife
pursuing her husband for divorce for desertion and a

husband pursuing his wife for divorce for adultery? That
would make cross-actions of that kind possible?—Yes, I

think it would.

6098. There is only one further question 1 want to

ask—about the effect of divorce on property rights. In

the case of divorce of a domiciled Scotsman, then of

course the legal rights arise on the divorce. But if, where
the parties are domiciled abroad, the defender owns
heritage in Scotland, am I right in thinking that the

legal rights to property arise?—I could not answer that.

(Mr. Johnston)

:

I may be wrong about this, but my
recollection is that these rights only arise if the husband
is domiciled in Scotland because they are rights affecting

the domiciled Scotsman.

6099. 1 want to ask about the statement in paragraph 13

of your memorandum where you refer to the powers
of the court in England, on pronouncing a divorce, to

enquire into settlements and to vary their terms. I think

that there have been at least two cases of ante-nuptial

settlements between, say, an English lady marrying a

Scotsman, which contained a clause that the settlement

had to be interpreted according to the law of England,
and as if the parties were domiciled in England, whereas
in fact they happened to be domiciled in Scotland and
it fell to the Scottish court to pronounce a decree of

divorce. What happens in such a case about the settle-

ment?—As I understand it, the parties have agreed that

the settlement is to be construed according to the law of

England and the construction is given in accordance with

that agreement.

6100. And the Scottish divorce, I take it, would not

accelerate any rights under the settlement?—-Not unless
that was the effect of the settlement—construed according
to the law of England.
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6101. And the court in Scotland would not have the

power of the English court to modify the terms of the

settlement?—They have not at the moment, nor could

they have power in the circumstances you postulate.

6102. I suppose the court in England would not have

any power either, because it did not pronounce the decree?

—Yes, I think that situation might arise.

6103. Is that kind of international complication, if I

might put it that way, in your view a reason for giving

the Scottish court a similar power to the English court?

—I think it is a Very cogent reason.

6104. (Mr. Lawrence): Like Mr. Justice Pearce, I am
a little troubled by the wife’s position after decree of

divorce. May I draw your attention to heading (b

)

of

your supporting arguments under paragraph 12:—
“ According to the existing law of Scotland only the

innocent party has any claim on the estate of the other

on divorce. This is considered to be preferable on
grounds of equity to the English rule that a husband
is always liable for the maintenance of his wife after

dissolution of marriage. . .

.”

May I say that, as I understand the matter, stated like

tihat there is an inaccuracy? The English rule is not that

a husband is always liable for the maintenance of his wife

after dissolution of marriage. The English rule is that the

wife has a right to apply to the court for maintenance

in all circumstances, but the discretion of the court

ordinarily is not exercised in favour of the wife whose
conduct has resulted in the termination of the marriage.

There is, however, a residuary discretion in the court in

a proper case to grant even a guilty wife some main-

tenance.—It might be better to say that the husband alone

is liable for the maintenance of the wife because there is

no liability on the wife to support the husband. That

was the point.

6105. That is another matter. What I was drawing

attention to is this: that in all cases of maintenance in

England the court, irrespective of the guilt or innocence

of the parties, has a discretion to hear and determine a

wife’s application. May I ask you to turn back—I am
trying to clarify what is in my mind—to paragraph 12?

After recommending that there should be a liability to

aliment the innocent party after a decree of divorce—

a

discretionary addition to the legal rights to mitigate a

case of hardship—you then go on in proviso (a

)

to

indicate the matters to which the court should have regard

in determining the amount. And as I read that proviso,

it is no accident, is it, that, among the matters to which

the court has to have regard, there is no mention of the

conduct of the parties, because of course that would be

irrelevant if the application can be made only by the

innocent party?—Quite.

6106. Then again, in England, substantially the two

matters to which the court has to have regard on hearing

these applications, are the resources of the parties and

their conduct interpreted in the widest possible sense

and not merely limited to matrimonial offences. Am I

also right in thinking that the Mackintosh Committee,

which made a recommendation which differs from yours

in the way you have already indicated, still limited the

right to apply for maintenance to the innocent spouse?

—

That is so.

6107. May I draw the attention of the Faculty to this?

Take the case of a wife, with no means of her own,

who has suffered for years from unsympathetic, unkind

conduct on the part of her husband falling short of a

specific matrimonial offence, and through a conjunction

of circumstances, including perhaps her own frailties of

character, she commits one isolated act of adultery and is

divorced. Let us postulate that she is without means in

those circumstances at all, and is also ailing. Now, as

I understand it, in Scotland such a woman would have

no right even to apply to the court for enough main-

tenance to save her from extreme destitution and penury.

Is that right?

—

{Miss Kidd)

:

Yes, that is the position.

6108. You understand that in England she would have

a right to apply for maintenance and it would be open

to the court in hearing the application to consider not

merely the resources of the parties but their conduct

throughout the marriage, in its widest sense. I have

fully in mind the deep-seated distinction that you talk

about between the Scottish and the English law in this

respect, but would the Faculty not think that perhaps a

law which denied an erring wife, in those circumstances,

even the right to apply for a small amount of main-
tenance, was open to criticism on the ground of harsh-

ness?—We have made our recommendation, and I can
only say that the Faculty have decided to recommend
that the law should remain in that respect as it is now.

(At this stage the Commission adjourned for a

short period.)

6109. (Mr. Lawrence): I want to follow up just for a

few moments what 1 was asking you about before the

adjournment. Let us take the case where there have been

cross-decrees, which you were discussing with Sheriff

Walker. Am I right in thinking that by virtue of the fact

that a decree was obtained in such a case by the husband

against the wife, that by itself would preclude her, both

under the present law and under the proposals of the

Faculty, from making any application for aliment?—Yes.

6110. Notwithstanding the fact that she had also

obtained a decree against her husband, and notwithstand-

ing the fact that in a given case he might be much more
gravely at fault, both in the matter of specific matrimonial

offences and otherwise, than she? It might
_

appear to

some people, might it not, that that law was a little harsh?
—ilt might, yes.

6111. Now may I add to both those cases the hypo-

thesis that the wife was destitute of money of her own
at the time of .the divorce, though she had not always

been destitute but had brought her fortune into a marriage

settlement at the time of the marriage? I gather that

under the present law, both in the case that I put before

the adjournment—where she was guilty of one isolated

act of adultery, perhaps in some ways driven to it by
her husband—and in the case where a decree was pro-

nounced against her although she had also had a decree

in her favour against her husband, she would, on the

decree being made against her, have forfeited completely

her position under .the marriage settlement?—It might

depend on the terms of the marriage settlement.

6112. Suppose that it was in the ordinary form, a con-

veyance to trustees of her property upon trust, the wife’s

for life, after her death to her husband and then to her

children. The decree of divorce would operate to ex-

tinguish her rights entirely, as if she were dead, would it

not, under the present law?—(Mr. Johnston)

:

Under the

present law, yes. (Miss Kidd)

:

Her right in her husband’s

estate would be extinguished.

6113. But would not her right to her own fund, the

income of her own fund, be extinguished also?—I think

that would depend upon the terms of the settlement.

(Mr. Johnston): Assuming that that is so in particular

circumstances, if the law were to be altered by giving the

Scottish court the power to vary the terms of settlements,

any inequitable result could be rectified.

6114. I appreciate that, because you have stated, sub-

ject to being satisfied as to how it works in England, that

there may be a good case for the introduction of a

similar provision in Scotland. But I just wanted to get

clear what the present position is, because it arises out

of the questions I was asking you as to whether there

should not be a discretion vested in .the court to consider

the case of the guilty wife, as in England. Did the

Faculty consider specifically the question as to whether

the recommended provisions as to aliment might in cer-

tain cases be operable in favour of a guilty wife, or not?

—The reasons for the recommendation are clearly stated.

I think that does demonstrate that the Faculty did apply

its mind to this particular point, and recommended that

only the innocent party should have a claim.

6115. Yes, but I see you say, “The distinction is deep-

seated in respect that the Scottish principle is that the

guilty spouse forfeits all claims against 'the other on com-
mitting a matrimonial offence ”. I fully appreciate that

if the court is to be given the discretion that I have indi-

cated, it would be ,a departure from established principle

in Scotland, but maybe there comes a time when prin-

ciples have to be reconsidered. I do not know—what does

the Faculty think?—The Faculty’s view -was that the

innocent party only should be entitled to aliment.
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6116. (Lord Keith): On that last topic, may I try to
clear up what may be a -misapprehension? Take it .that

there have been cross-actions, and each party has got a
decree of divorce, ,and there is a marriage contract; is it

clear that the one spouse or the other would not con-
tinue to enjoy the rights under the marriage contract?
I cannot recall the case ever having come up, but there
may toe some decision on it. You see, the husband is not
going to get any rights out of the contract adverse to his
wife, and the wife is not going to get any rights adverse
to the husband. Does that not leave the position as it

was, the wife enjoying such contractual rights as are there?
Or are you not in a position to answer the question?

—

Personally, I am not aware that the question has ever been
considered toy the courts. (Chairman): I am glad Lord
Keith mentioned that question again, because 1 am very
puzzled. It was suggested that a rich woman settles her
property on marriage so that she gets the income during
her life, her husband gets it on her death, and then it goes
to the children—not an unusual provision ; and it was
suggested, >if I understood it aright, that if she committed
adultery and was divorced she would forfeit her life inter-

est -under her marriage settlement. Is that really -the law?
I can quite understand that anything to which she was
absolutely entitled might toe affected by divorce, but does
she really (forfeit a life interest which is vested in trustees

upon trust to -pay the income to her for the rest of her
life? Do you mean to say that she forfeits that entirely

if she is divorced? (Lord Keith)

:

That plain case is not
so difficult, because she is supposed -to be dead. The

husband gets .the life interest after her death. (Chairman)

:

I see, she is supposed to be dead, therefore the husband
gets it immediately. (Mr. Mace)

:

1 would like to ask a
question arising out of that, if I may. Assume .that both
husband and wife put their estates into a marriage settle-

ment, and then there is a divorce on the wife’s adultery.

In the present law of Scotland, would she lose the whole
of the interest under the settlement, or would she -lose only
half? (Chairman): She would apparently lose her life

interest in her own estate, because she is presumed to be
dead, but clearly she could not take any life interest she
had in the husband’s funds because equally she is supposed
to toe dead. Is not that right? (Mr. Mace)

:

I thought that
she might succeed to the interest on her own money,
because that would not be arising from the husband.
(Chairman): I understand that the plain proposition is,

she is dead, and all life interests are at an end. I must
say that it sounds very startling -to o.ne who has been
brought up on English law. (Mr. Lawrence): May I put
this supplementary question? In the case of cross-decrees
both parties are presumed to be dead, therefore if there

are any children I suppose the children’s interest is

accelerated pro tantol (Lord Keith)

:

No, that does not
follow. (Chairman)

:

I do not think that the witnesses are
prepared to commit themselves upon that, and it is not
surprising.

(Chairman)

:

Thank you very much, we are indebted to

the Faculty for their memorandum, and to you and to

Mr. Shaw for helping us today.

(The witnesses withdrew.)

PAPER No. 72

MEMORANDUM SUBMITTED BY THE COUNCIL OF THE SOCIETY OF
WRITERS TO HER MAJESTY’S SIGNET

1. lit may toe remarked generally that there does not seem
to have been any special agitation in Scotland for reform
in .the law and its administration, and it accordingly seems
unlikely that, quoad Scotland alone, any such elaborate

inquiry would have been initiated. It is, however, the

case that certain matters within the scope of the inquiry

have been ventilated .in this country since the passing of

the Divorce (Scotland) Act, .1938, and .in this sphere it

is desirable .that the law of Scotland and England should,

where the same considerations apply in both countries,

be assimilated.

2. On question (a): what, if any, changes should be
made in the law -of Scotland concerning divorce and other

matrimonial causes:

—

(1) Divorce for desertion. Under the Divorce (Scot-

land) Act, 1938, Seotion 1, it is competent for .the court

to grant decree of divorce, on the ground, inter alia,

that the defender has wilfully and without reasonable

cause deserted the pursuer and persisted in such deser-

tion for a .period of not less than three years. There is

nothing said about “privy admonition” on the part of

the .pursuer, which was an essential condition for such
divorce -under the Act, 1573, C. 55, which was repealed

toy the Act of 1938. The courts have, however, con-

sidered themselves 'bound by precedent to insist on evi-

dence of the .pursuer’s willingness to adhere during the

•whole period of three years. It is freely admitted by
•the courts, and strongly felt by the profession and the

public, that this onus on 'the pursuer is or may in par-

ticular cases toe unjust in the extreme. The pursuer may
have, during the three years, passed “ from hope,

through disillusionment and despair, to indifference and
antagonism ”, and not be prepared to perjure himself or

herself by denying the latter phase. The more honest

-the pursuer the more hopeless the case, the corollary

being that there is a .premium on prevarication. An
example of .this hardship is the case of Macaskill v.

Macaskill, 1939, S.C. 187. It is considered that such

a state of affairs, apart from the hardship which may
be involved, tends to bring the law into disrepute.

In Scotland adultery of the pursuer during the statu-

tory period of .three years is an absolute bar to divorce
for desertion. The position is different in England,
provided the petitioner’s adultery did not contribute to
or influence the respondent’s desertion. It is considered
that in Scotland also the court should be given a discre-

tion in the matter. It may in a particular case be a
great hardship on the pursuer that an act of adultery,
perhaps wholly un,premeditated, and it may well be
resulting from the desertion itself, should be a complete
bar.

It is recommended—
That legislation be introduced by way of amendment

or clarification of the Divorce (Scotland) Act, 1938, to
the effect that the court may competently grant divorce
if satisfied that the alleged desertion was truly desertion
and not separation by mutual consent.

That legislation be similarly introduced making
adultery on the part of the pursuer during .the triennium
a discretionary bar only.

(2) Divorce for cruelty. This also stands upon the
Divorce (Scotland) Act, 1938, Section 1, divorce being
competent if the defender has been guilty of such cruelty
towards the pursuer as would justify, according to the
law and practice existing at the passing of the Act, the
granting of a decree of separation a mensa et thoro,
the innovation being to provide divorce as a remedy
alternative to judicial separation on the same terms and
conditions.

There is an aspect of -this matter which is at least a
potential hardship to a pursuer, and in which the law
of Scotland, quoad divorce, differs from the law of
England. Stante the decision in Dunlop v. Dunlop,
1950, S.C. 227, the position in Scotland is -that the

court must consider the .position as it exists, not at

the date of the last act of cruelty or -the consequent
actual separation of the spouses, but at the time when
the court hears the case and is asked for a decree.
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For the pursuer to succeed, the court must be satisfied

that cohabitation cannot be resumed, with safety to the

pursuer, at the date of the proof. The point is that the
conduot of the defender after the actual separation of
the spouses is a relevant consideration. This is or may
be a very serious hardship, and throw a very unfair
onus on the pursuer. The Court of Session seems
uncomfortable on the matter, and doubts have been
expressed in the House of Lords. Take the case of an
injured wife who leaves her husband .through desperation
at his conduct. She may, on praiseworthy grounds,
be strongly averse to dissolving the marriage, and it may
be a long time before her doctor and other advisers
persuade her of the necessity. The more loyal the
wife, the longer the delay. Also the judicial proceedings
themselves may be protracted. Meantime the husband
has been called to his senses and may, inter alia, have
been advised of the proprietory results of divorce.
Having been a savage, he may in this interval have
paraded himself as a reformed character, perhaps even
as having been religiously converted. Having been a
habitual drunkard, he may have been an ostentatious
teetotaller during this important period. The wife’s
position as pursuer becomes precarious indeed.

English law is different on this aspect of divorce on
the ground of cruelty. In terms of the Matrimonial
Causes Act, 1937, Section 2, repeated in the Matrimonial
Causes Act, 1950, a petition for divorce may be pre-
sented on the ground, inter alia, that the respondent
“ has since the celebration of the marriage treated the
petitioner with cruelty ”, in the light of which it appears
generally that, once .the cruelty has been inflicted, the
injured spouse has a vested right to the remedy, the
respondent’s subsequent conduct not being a relevant
factor. It is submitted that, on an over-all view, this

is in the interests of justice.

It is recommended—
That legislation be introduced, by way of amending

and supplementing the Divorce (Scotland) Act, 1938,

aligning the position with that created by the English
Act of 1937, and applying the innovation to judicial

separation as well as divorce.

3. On question (b)—Jurisdiction.

It is considered that no change is called for in Scot-

land. The question has perhaps been raised mainly

because of the appointment of divorce commissioners

in England, bint the reason for that was intolerable

congestion and delay, which does not exist in Scotland.

Legal aid has eliminated any hardship in divorce and
nullity cases being confined to the Court of Session,

and the vast majority of divorce cases are undefended.

The jurisdiction of the inferior courts in other matri-

monial causes works perfectly well.

4. On question (c)—Property rights of husband and

wife, either during marriage, or after its termination other-

wise than by death:—
Property rights during marriage. It is considered that

no change in the law of Scotland is desirable.

Property rights on divorce. Reference is made to

the Report of the Committee of Inquiry into the Law
of Succession presided over by the Hon. Lord

Mackintosh, submitted to the Secretary of State on 9th

December, 1950—Cmd. 8144. The terms of reference

included inquiry in regard to the legal rights of spouses,

and, as regards divorce, the Committee made a

unanimous recommendation to the following effect:

That on divorce the innocent spouse should no

longer be able to claim legal rights out of the other

spouse’s estate but that it should be left to the

court in each case to adjust the nature and extent

of the provision, if any, to be made for the innocent
spouse and that the court should have power to

make such provision either by way of a capital sum
or by annual payment or partly by the one and
partly by the other as might seem best to the court

•in the circumstances of the particular case, and on
a change of circumstances to vary or terminate the

provision so made.

The Council respectfully concurs in the recom-
mendation, which is likely to receive legislative sanction

independent of the present inquiry.

The Mackintosh Committee referred to a widespread
opinion that a husband divorcing his wife should be
entitled to jus relicti out of the wife’s estate. This is

not the case at present. It is suggested that the existing

position is out of touch with present-day conditions,

particularly as an indigent husband has since 1920 been
entitled to aliment from a wife having separate estate

more than sufficient for her needs. It is submitted that

the proprietory results of a divorce at a husband’s
instance should be similar, mutatis mutandis, to the

results accruing in the case of a divorce at the instance

of the wife.

Case of divorce on the ground of insanity. Reference

is made to the provisions of the Divorce (Scotland) Act,

1938, Section 2 (2), which relates to the effects on pro-

perty rights in the case of divorce on the ground of

insanity. The sub-section provides for an order by the

court for payment by the pursuer, or out of any estate

belonging to him or held for his behoof, or, in the

event of his pre-deceasing the defender, by his execu-

tors, of a capital sum or an annual or periodical allow-

ance to or for behoof of the defender and any children

of the marriage.

•It is considered, consistently with the suggestions

already made in this memorandum, that the court should

be empowered to make an order, in suitable circum-

stances, for the support of the pursuer (whether husband
or wife), as well as for any children, by the defender

or out of his or her estate. A husband of substantial

means may :be divorced on the ground of incurable

insanity 'by a wife who has little or no means, and
who, along with children, may in consequence be
reduced to something much below the standard of life

to which the family as a whole have been accustomed,

the husband’s estate being possibly much more than

necessary for his maintenance. Any order of the

court should be based on a consideration of the respec-

tive means of the spouses.

It is recommended—
That, subject to the over-riding recommendation of

the Mackintosh Committee as to adjustment by the

court in cases of divorce on grounds other than insanity,

legislation be introduced making the results of a divorce,

at the husband’s instance, similar, mutatis mutandis, to

the results accruing in the case of divorce at the instance

of the wife.

That, as regards divorce on the ground of insanity,

Section 2 (2) of the Divorce (Scotland) Act, 1938, should

be amended to the effect of empowering the court to

make an order in favour of either the defender or the

pursuer, against the other, taking into account their

respective means.

5.

On question (d)—'The administration of the law

relating to any of the above subjects:—
No change is recommended, save only any minor

adjustment which may be consequential upon the fore-

going recommendations.

(Dated 14th November, 1951.)
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6117. (Chairman): We have before us Sir Ernest
M. Wedderburn, Deputy Keeper of the Signet, and Mr.
J. L. Falconer and Mr. D. G. McGregor, who are both
Writers to the Signet. We have of course read and
studied your 'memorandum, and I have very few questions
on it, for this reason, that it follows so closely the lines
of the memorandum presented by the Law Society of
Scotland, and we have already gone into many matters
with them which we might otherwise have had to go
through with you. Before I ask any questions, is there
anything that you would like to add orally to your memo-
randum?

—

(Sir Ernest Wedderburn): I do not think so,
my Lord. I would like to explain that there was no
collusion between the Law Society and our Society. The
procedure adopted in framing this memorandum was that
our sub-committee prepared a draft, which was then
considered by the Council. The Council did not accept all

the recommendations of the sub-committee. The report
was then printed and submitted to the Society as a whole,
and any representations made by individual members
were again considered by the Council.

6118. Would you turn to your first recommendation in
paragraph 2 (1):—

“That legislation be introduced by way of amend-
ment or clarification of the Divorce (Scotland) Act,

1938, to the effect that the court may competently grant
divorce if satisfied that the alleged desertion was truly

desertion and not separation by mutual consent.”

Although you do not set out the terms of the proposed
Section, your proposal is really to get rid of the necessity

for adherence throughout the three years?—That is so.

6119. Then you continue:—
“That legislation be similarly introduced making

adultery on the part of the pursuer during the triennium

a discretionary bar only.”

We went into that with the Law Society of Scotland, and

I venture to suggest that what you have in mind here is

not exactly a discretionary bar, in the usual sense of the

word. I thought that what you and they both had in

mind was this. That if, for instance, a wife was bringing

an action for divorce on the ground of desertion and she

had committed adultery during the triennium, but the

adultery had not in any way conduced to or contributed

to the desertion, then she should get her decree ; that is

to say, it is not a discretion in the true sense of the word,

it ds a case of satisfying the court on,a particular matter

of fact, and then if the court were satisfied on that she

would get her decree. Is that your intention, or do
you think that even where she has satisfied the court on
these matters, the court should have a discretion to say,
“ Notwithstanding that your adultery in no way contri-

buted to or caused the desertion, you shall not have your
decree”? Which of these alternatives had you in mind?
—I think we had in mind that there should be a full

discretion in the court.

6120. (Lord Keith): That means that even if it con-
duced to the desertion the court would still have a dis-

cretion to grant a decree?—Yes, I think so.

6121. (Chairman): And even if it did not conduce to

the desertion, even if the other party did not know of the
adultery, the court would still have the discretion to say,

“We will not give you a decree”?—-That is so.

6122. Would you turn to paragraph 4, which deals
witih property rights of husband and wife? There you
state that your Society concurs in the recommendation of
the Mackintosh Committee. The Mackintosh Committee,
you note, recommended:

—

“That on divorce the innocent spouse should no
longer be able to claim legal rights out of the other
spouse’s estate but that it should be left to the
court. ...”

Then you continue:—
“ The Mackintosh Committee referred to a widespread

opinion that a husband divorcing his wife should be
entitled to jus relioti out of the wife’s estate. This is not

the case at present. It is suggested that the existing
position is out of touch with present-day conditions. . .

.”

and then you explain why, and you go on :
—

“It is submitted that the proprietory results of a
divorce at a husband’s instance should be similar,
mutatis mutandis, to the results accruing in the case of
a divorce at the instance of the wife.”

If the Mackintosh Committee’s recommendation were
accepted, that of course would be so. The spouses would
'have no legal rights one against the other, but the court
would have this discretion. But have you in mind that if

the Mackintosh Committee’s Report is not accepted the
husband shall have a jus relicti under his wife’s estate?

—

That is the intention.

6123. Of course, if the Committee’s recommendation
is accepted, all questions of legal rights are gone?—Yes.

6124. You have expressed no opinion on the question
of whether a man should be able to marry his divorced
wife’s sister?—No, we express no opinion.

6125. (Lord Keith): There is really little I want to ask
you, Sir Ernest, because a good deal of what is said here
has been covered by the proposals which we have had
from the Law Society and others. In the case of deser-
tion you are proposing, as other societies have done, to
abolish the necessity of proving willingness to adhere?—
Yes.

6126. I think we understand that, and l do not want
to go into the matter further. There is just one question
I might ask you on desertion. As you know, at the present
time there is a vested right to a divorce after three years’
desertion?—Yes.

6127. That three years normally would begin to run
when the desertion begins. Has the Society considered
whether the three years should be rather the three years
immediately preceding the raising of the action, rather
than the three years running from the commencement of
the desertion?—I do not think any consideration was given
to that at all.

6128. It has just been accepted that the law in Scotland
is a triennium running from the commencement of the
desertion?—Yes.

6129. May I now pass to paragraph 2 (2), which deals
with divorce for cruelty? You recommend:—

“That legislation be introduced, by way of amending
and supplementing the Divorce (Scotland) Act, 1938,
aligning the position with that created by the English
Act of 1937, and applying the innovation to judicial
separation as well as divorce.”

I have raised this question before with other witnesses.
It did strike me that you and they were reading more
into the cases in England and Scotland than the position
warrants. In other words, there is really no radical dis-
tinction between divorce for cruelty in the law of England
and in the law of Scotland. I gather that the Society
took a rather different view on the matter?—The Society
is not very clearly instructed as to what English law is,

but the view which they held was that in regard to cruelty,
where cruelty was such as to justify a divorce, it gave
the offended spouse a vested right to a decree of divorce.

6130. I think you set that out in your supporting argu-
ment?—Yes. (Lord Keith)

:

Of course, if the Society has
got the wrong view upon that matter, then this recom-
mendation really disappears?

6131. (Chairman): But may I say that I think the
Society has got the right view on this matter? Under
the law of England, if there has been cruelty, sufficient
to justify a divorce, then it is a fact that from that time
on there is a ground for divorce. I understood your
suggestion to be that that was a better rule than the
existing rule in Scotland, under which the court looks at

the cruelty as at the date of the hearing?—Yes.
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6132. It is not, as I understand it, that you are sug-

gesting that the test of what is cruelty is different, but

the timing, so to speak, is different?—! think that puts it

very clearly.

6133. (Lord Keith): I quite appreciate, if that is the

position, that you want the Scots law to be brought into

line with the English law?—-Yes.

6134. My only doubt, and it might be a personal doubt,

is as to whether there is that distinction between the two

laws, and of course if there is no such distinction then

this recommendation disappears. Let me put my difficulty

in this way. You will appreciate that if there is a vested

right to divorce for cruelty, that is the end of the matter

and it does not matter what happens, from the defender's

angle, after that. In other words, the defender’s position

or character may have changed so completely that any

possibility of cruelty has now vanished. In that case, the

wife would get a decree of divorce against him notwith-

standing his reformation?—That, I think, is what the

Society considers should be the position.

6135. Then I note from paragraph 3 that you do not

consider that there should be any change in the jurisdiction

to deal with divorce cases. In other words, you are against

any transfer of jurisdiction from the Court of Session to

the Sheriff Court, or against any concurrent jurisdiction

in the Sheriff Court?—-That is so,

6136. Now may I come to paragraph 4? You see no

reason for any change in property rights during marriage,

and in property rights on divorce you are adopting the

recommendation of the Mackintosh Committee. I think

vou heard some evidence, given earlier today by members

of the Faculty of Advocates on the position with regard

to marriage contracts?—Yes.

6137. I have no doubt, Sir Ernest, that from your

experience you will be able to give some help to us on

the position in the matter of rights on divorce, in respect

of marriage contracts. Take the plain case, the simple case

which was put to the Faculty by my 'Lord Chairman a

marriage contract, under which the wife gets the income

of the marriage contract funds during the subsistence of

the marriage, the husband gets the income if he survives

his wife, and after his death it goes to the children. In

that case, if the wife has been divorced is there any doubt

that, under the present law of Scotland, she forfeits her

income provision under the marriage contract? I think

that there is no doubt.

6138. And the husband would then take his income pro-

vision immediately?—Provided that the marriage contract

were in terms such as to give him that income.

6139. Yes, with that proviso. Under the marriage

contract he gets the income if he survives his wife?

Yes.

6140. And divorce would be taken as operating in

his favour as if survivor?—Yes.

6141. Take a more difficult case of a marriage contract.

Cross-actions of divorce are raised, each of the actions

succeeds, the wife gets a divorce from her husband and

the husband gets a divorce from his wife—what would

then be the position under that marriage contract pro-

vision?—I am afraid that is a matter on which we would

take the advice of counsel.

6142. Then may I take it that it is not a case which

has ever come under your notice?—I have never seen

such a case,

6143. It is a case that could happen quite easily. Cross-

actions of divorce are not unknown, and are not unknown

to succeed?—Yes, but I think there would probably be

a family arrangement in a case of that sort.

6144. But there might not be a family arrangement,

and you might have to apply to the courts to decide.

You might.

6145. It occurred to me that it might be possible to take

the view that as the husband had forfeited his rights out

of the marriage contract, the marriage contract provisions

did not fall as regards the wife. But you have not

ever had to consider that question?—I have never had

to consider that.

6146. I will now come to divorce on the ground of

insanity. You have one proposal here which, so far as

I know, has not been put forward by any other legal
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body. At the present time, if a person is divorced on the

ground of insanity, the court can make an order for pay-

ment by the pursuer to the spouse who has been divorced,

for his or her maintenance. You are proposing that it

the circumstances require it the court should also be able

to make an order for a payment out of the divorced

spouse’s estate to the person obtaining the divorce?—That

is so,

6147. That obviously would be a rule to be applied,

for instance, where a wife, who 'brought the action of

divorce, was left with children to maintain, and the

divorced husband had a substantial estate. In such a case

you see no reason wihy the wife should not get mainten-

ance out of the estate?—If she is looking after the family,

I see no reason why she should not.

6148. And there is no provision for that at the present

time, either under the Divorce Act, 1938, or in common

law?—That is so.

6149. (Sheriff Walker): Can you tell me from your

.experience, in a case where a divorce is refused, be it a

defended case or an undefended case, what is the fate

of the parties? Do they come together again, or do they

live apart and form' other associations? Is there any

information as .to what happens?—I am not aware of any.

6150. Can you tell me whether it is common to have

policies of assurance, under the Married Women’s Policies

of Assurance Act? Is that a common practice?—That is

quite a common practice nowadays.

6151. I think that there is a special Act which applies

to Scotland, which is similar ito but not quite the same as

the English Act?—That is so.

6152. Take the case of a married man who effects a

policy of assurance on the life of his named wife. In

that case when the husband dies the policy money is

treated by the Inland Revenue as not to be aggregated

with his general estate, because he never had an interest

in it. Is that so?—Yes, in general.

6153. And I .think 'that that stems from a decision of

the English courts, does it not?—There are Scottish deci-

sions, too.

6154. Are you aware that in at any rate one case in

the Outer House, the case of Wallace v. Wallace, it was

decided that on the wife being divorced a policy in these

terms reverted to the husband?—I had not that before me.

.6155. Of course, if that was good Scots law, it would

seem to follow that on the husband’s death, in Scotland,

the policy moneys would have to be aggregated with has

estate, because he had a contingent right in the policy?—

I think that there are a number of questions which the

Estate Duty Office would raise along these lines.

6156. What I am trying to ascertain, Sir Ernest is

whether there is a case for assimilating Scots and English

law more closely in relation to married women’s policies

of assurance?—That is a very difficult question to answer.

6157. R is rather outside your memorandum, but I

wondered whether from your large experience you could

give us some assistance?—It is a matter which solicitors

generally have in front of them, the differences between

the terms of the English Act and the Scottish Act. There

are circumstances under which it seems to be preferable to

have a policy written under the English Act, and others

in which it would be more convenient to have it written

under 'the Scottish Act, and the assurer can pretty well

choose which Act he prefers.

6158. I was wondering whether you knew of this prac-

tice, that some insurance companies insuring a Scots life

insert in the policy a statement that the policy os issued

under the English Act, and not the Scottish Aot?—Yes,

that is done. Sometimes the husband gives the address

of a club in London or a bank in London.

6159. (Mr. Young): In paragraph 5 of the memoran-

dum, Sir Ernest, you say that you have no changes to

recommend in the administration of the law. If has been

suggested in the evidence before us that there might .be

a change of procedure in the Sheriff Court, by allowing

actions of aliment in the Sheriff Court to proceed on

the lines of our small debt procedure. The present pro-

cedure is criticised as being rather cumbrous, slow and

expensive. Have you any observations to make on that?

_,May I ask Mr. Falconer to deal with this, as it is not
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a matter on which I know very much? (Mr. Falconer)

:

It is always possible (in the small debt court to start an
action for interim aliment, under which the wife can
obtain up to £20. Provided the wife has good grounds,
it is possible, wthen lodging the initial writ in the Sheriff
Court, in an action of separation and aliment or adherance
and aliment, to ask for interim aliment, i.e., for aliment
pendente life. There cannot therefore be very much delay,
or, since the introduction of the -Legal Aid Scheme, very
great expense involved, so far as the wife is concerned.

6160. Let me present another case to you: supposing
a husband wants to vary aliment, he cannot do it just as
simply as that?—I agree. If a husband wishes to vary
aliment, he requires to lodge a minute in the original
process in the court. That generally results in the wife
being allowed to answer by pleadings of her own, and so
another small action is started. It is perhaps difficult
to visualise a scheme under which a fair result can be
obtained, however, without such, pleadings, which afford
the court the necessary information.

6161. Could you not get that information in the small
debt procedure quite easily, without the expense?—By a
proof?

6162. By a proof.—Yes, that is possible.

6163. Would it be fair to say that the result of the
present procedure, in respect of variation at any rate, often
is that a husband is advised that while he might get a
reduction in the amount of aliment which he is required
to pay, the expense in getting it reduced would outweigh
the benefit of that reduction?—I agree that that sometimes
happens.

6164. (Mr. Beloe): Mine are two layman’s questions,
and I hope that they will be intelligible to you. The first
is this : I gather that you wish the cruelty rules to be the
same as now exist in England?—

(

Sir Ernest Wedderburn):
Yes.

6165. In the case of a wife to whom her husband had
been cruel and who took him back again, would you still

say that at any time during the future she could petition
for a divorce?—I think that the fact that she took him
back again would act as a bar. That is my personal view.

6166. The other point is this: with regard to marriage
settlements, is the risk of divorce now so great that in
drawing up a marriage settlement it is usual to say, “ This
shall be applied according to the law in England, and
not the law of Scotland ”?—No, I cannot say that that
is usual at all.

6167. So most marriage settlements are still drawn up
according to the law of Scotland?—Perhaps I should
mention that most marriage settlements bar legal rights
altogether, and provide that neither spouse nor children
shall have any legal rights in the other’s estates.

6168. And it is permissible to do that under the law of
Scotland?—Yes, it is done.

6169. You can renounce legal rights?—Yes, and you can
bar the children’s rights also.

6170. (Chairman) : But I suppose in order effectively to
bar the children’s rights you must make some adequate
provision for them?—Yes, adequate as at that time, which
may be very inadequate indeed at the time of the parents’
death.

6171.

(Mr. Brown): Under the system of arrestment of
wages a certain amount of money must be left to the manm his wage packet. Can you tell me what is the amount
which must be left?—(Mr. McGregor): The amount at
present, Sir, is 35s. per week.*

6172 I raise that question because the amount of 35s.,
which has been mentioned to me before, seems to be a
quite unrealistic figure at the present day, and may very
often lead to a man leaving his work. Can you tell me
off hand when the sum was laid down? How old is that
provision?—I cannot give you the date when that sum of
35s. was fixed, but I know it has been fixed for some
considerable number of years.

, o
*„Sect'0

!\
4 °f the Wages Arrestment Limitation (Scotland) Act

1870, provides, inter alia, that the statutory limitation on arrest-
ment of wages shall in no way affect arrestments in virtue of
decrees for alimentary allowances.

6173. (Chairman): It is, I understand, the minimum
which must be left to him?—Yes, that is the sum fixed
which must be left to the employee on the wages being
arrested.

s

6174. (Lady Bragg)

:

From the legal profession in Scot-
land, Sir Ernest, we have heard little about reconciliation.
What are we to infer from that?

—

(Sir Ernest Wedder-
burn) : I think the answer to that depends on whether the
lawyer who is consulted is a family lawyer, in the old
sense, or whether he is someone who has been consulted
after his client has made up his or her mind. In that case
any proposal for reconciliation is too late, and the solicitor
would simply take his instructions. But if he is consulted
as a family adviser, then I think every solicitor of any
standing will do his best to effect a reconciliation, arid
only as a last resort will take instructions to proceed with
an action.

6175. Would you like to see a reconciliation officer
attached to the Court of Session for that purpose?—

I

think that when proceedings reach a court there is usually
too much exacerbation to make reconciliation very likely.

6176. (Mr. Mace): Sir Ernest, may I discuss -the ques-
tion of reconciliation a little further? What would be the
views of your Society if there were a recommendation that
every party for a divorce, before the petition was launched
in the courts, had by compulsion to see a reconciliation

—That is, not a matter on which I can speak on
behalf of the Society at all. That has not been considered.

^1' TJ
1611 wou^ you feel able to give us your personal

views? Could we have the views of the three of you
y? llr personal experience as practising Writers toH.M. Signet? (Mr. McGregor): Personally, Sir, I think

that recourse to a reconciliation officer at an early stagewould be a very good thing, and I think—speaking of
course, for myself—that the W.S. Society would be very
wil ing to give attention to any such suggestion. I think
that no solicitor, at any rate no member of the WS
Society, as keen to have actions of divorce, and if theycan be avoided then I think all (possible measures should
be taken to avoid them. The possibility of a tactful
reconciliation officer having access to parties before .pro-
ceedings are taken .might in some cases have a good result.

6178. Accepting that one answer for the moment, I put
to you whether it would be good that the visit to the
reconciliation officer should be compulsory before a
petition is launched. D,o you think that if it were com-
pulsory for everybody it would fall into disrepute and
become a mere formality?—I would not be in favour of
any compulsory measure.

6179. But, on the other hand, if a solicitor had to sign
a declaration that he had explained to his clients that
there were facilities for reconciliation, and thus satisfy the
count that the client had had the opportunity to take
advantage of such a procedure, would you favour such a
proposal? Yes, I think that would be entirely sufficient
and quite satisfactory.

6180. Do you think that it would serve a good purpose
and be worthy of the public expense which it would entail?—Yes, I think so.

6181. (Chairman): Would you, Sir Ernest, and Mr.
Falconer, comment on -this matter so that we may have
your views alsol—(Sir Ernest Wedderburn): I am very
sceptical as to the results which would follow from a
visit to the reconciliation officer, and very doubtful as
to whether ithe appointment of such an officer, paid at
public expense, would be justifiable. The fact that he
was simply an official would rather militate against any
influence he .might bring to bear. If he were a voluntary
officer entirely, then he might have more influence.

6182. If he gave his services for nothing, you mean?

—

Or not as a servant of (the State.

6183. I do not understand that. Either he is voluntary
and gives his services for nothing, or else presumably he
has (to be paid by the State.—He may be an officer of a
voluntary association.

6184. Yes, I see. You think that he would then have
more influence?—I think that he would have more
influence.

6185. Have you any views .to express, Mr. Falconer?

—

(Mr. Falconer): Speaking as an individual, my Lord, I
would not be in favour of compulsion for all cases. I
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have always thought, however, that harder standards of

divorce should he made where there are children than

where there are no children. It is difficult to visualise

how that could he worked, hut where there is divorce it

is the children who seem to suffer.

6186. And dBrotn that what do you deduce, on this par-

ticular topic of reconciliation?—Some system might be

evolved under which parents might be asked to see the

reconciliation officer, who should be satisfied perhaps as

to the future .arrangements for the children, before the

petition wias brought. That is my personal view.

6187. (Mr. Mace)\ Now may I put to you another

situation? Let us disregard for the moment the suggestion

of having a signed declaration by the solicitor before the

petition is granted. Instead, let us assume that there is a

welfare officer attached to the count. We can ignore

for 'the moment whether he should be a permanent official

employed by the State, or a member of a marriage guid-

ance council or some other voluntary body financed by

the State. When any 'petition comes before the court,

the court can then at any time refer a case to the welfare

officer. Would you agree with that suggestion? Would

you think it preferable to my first suggestion?

—

(Sir Ernest

Wedderburn) : If I may say so, I think that would be

a much better suggestion 'than 'the previous one. (Mr.

McGregor) : Yes, I think that would be a good suggestion.

6188. And the parties would not be compelled to go

to him by the court, hut a suggestion might be made by

the court that they should go to him?—Yes, I would

agree with t'ha.t as being a good suggestion.

6189. Mr. Falconer?—(Mr. Falconer): 'It is sometimes

difficult, I think, to enforce suggestions.

6190. As a practising Writer to the Signet,

you know how to advise your client, if he is not going

to agree with suggestions which come -from the court.—

I

agree, but I think 'it would have to be more than a sug-

gestion to the litigants that they go and see the officer.

The court would have to have power to instruct them

to go for interview.

6191. Now may I turn to judicial separation? As I

understand it, a separation case comes before the Sheriff

Court and 'there are pleadings, so that when the matter

comes to the court the judge knows what he is going

to try and each of the parties has an idea of what the

other is going 'to say before the matter comes into court.

The delay from the issue of ithe original summons to the

trial can be as much as four to six months?—That is

6192.

Has it ever been considered by your Society

that in matrimonial work there should be a tribunal,

similar to the magistrates’ court m England, where a

summons can 'be issued on Monday, returnable tor

Friday of that week if necessary, or perhaps an a fort-

night’s time at ithe longest. The parties then come before

the court with no pleadings whatsoever, and very often not

represented by a lawyer. Three magistrates—having the

advantage of advice from a clerk with legal knowledge

hear Ithem both and make their determination or adjourn

the case. Has that ever been considered by your Society

as one solution to matrimonial problems?—(Sir Ernest

• No. that has never been considered.

(Chairman)

:

Thank you very much for your memo-

randum and for your attendance here today. It has been

most ‘helpful.

(The witnesses withdrew.)

PAPER No. 73

MEMORANDUM SUBMITTED BY THE SOCIETY OF SOLICITORS IN THE
SUPREME COURTS OF SCOTLAND

The (Society do not consider that there is any justifica-

lion for any substantial alteration in the law of Scotland

concerning divorce and other matrimonial causes. The three

Acts of Parliament, namely, the Divorce (Scotland) Act,

1938, 'the (Marriage Act, 1939, and the Marriage (Scotland

Act 1939, reotified certain anomalies and satisfied general

criticism. It appears, however, to the Society that certain

modifications might be usefully made in the law as it

presently stands.

1. Question (a)—what, if any, changes should be made in

the law of Scotland concerning divorce and other

matrimonial causes?

(1) Divorce for desertion. The Society consider that the

existing law, whereby the injured party must have been

willing to adhere to the guilty spouse for a period of three

years, should 'be modified. They are of the view that three

years is a reasonable period, and do not propose any altera-

tion on the period of time. At present, however, the courts

insist on evidence that the pursuer was willing to adhere

during ithe whole period of desertion. The Society do not

consider it reasonable to expect the innocent spouse to be

able to maintain an attitude of forgiveness and willingness

to resume cohabitation for the whole period. Human

nature being what it is, there must be in the mind of the

injured party resentment, disappointment and disillusion-

ment. The evidence given by the pursuer in such cases

would be much more genuine and much more honest if the

evidence required were to be restricted to evidence which

shows that the pursuer did not concur nor connive in the

original separation, nor subsequently refuse any reasonable

offer of reconciliation. The Society consider that this

opportunity should be taken to reconsider the present

position whereby the adultery of the pursuer at any time

during the .prescriptive period is an absolute 'bar to divorce

for desertion. They consider that the court should be

given a discretion in the matter.

It is recommended (i) That legislation be introduced by

way of amendment of the Divorce (Scotland) Act, 1938,
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to the effect that the court may competently grant divorce

if satisfied that the alleged desertion was truly desertion,

and not a separation by mutual consent.

(ii) That legislation be similarly introduced making adul-

tery on the part of the pursuer during the period of three

years a discretionary bar only.

(2) Divorce on the ground of cruelty. The present

position is that it is a sufficient ground for divorce on the

head of cruelty if there have been personal violence, or

threats of violence inducing the fear of immediate danger

to the person, or conduct which leads to injury causing

danger to life or health. The Society are of the view that

the definition of cruelty .according to the Act of Parliament

is too rigid, in respect that it does not fully cover acts or

conduct which render life intolerable for the spouse or
_

the

children of the marriage. There are forms of cruelty which

are harder to bear than physical assault, and which make

life more intolerable for the assaulted party than blows

dealt in rixa. It is within the experience of most practis-

ing solicitors that deliberate and calculated mental cruelty

is much harder to bear, is less easily forgiven and is

capable of reducing 'either spouse to a state of mind which,

frequently results in nervous breakdowns. Nevertheless,

the guilty spouse may never have laid a hand on the other

party. It is considered, therefore, that the definition of

cruelty should be extended so as to include such cases, and

a discretion should ’be allowed to the judge to admit

evidence supporting any such allegations.

It is recommended that legislation be introduced by way

of amendment of the Divorce (Scotland) Act, 1938,

so as to include as a ground of divorce a course

of conduct wilfully persisted in by one spouse

towards the other spouse or towards the children

of the marriage of such a nature as, in the opinion

of the court, shows an unwarrantable indifference to, or

disregard of, the normal obligations of marriage such as

to render the married life of the spouses intolerable to the

other spouse.
B 2
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(3) Divorce on the ground of insanity. Reference is

made to ithe provisions of Ithe Divorce (Scotland) Act,

1938, and it is recommended th'at the words “ other than
treatment as a voluntary ipatient ” ibe deleted from the Act.

2. Question (b)—what changes, if any, should be made in

the powers of courts of inferior jurisdiction?

The Society consider that this matter was fully dealt
with toy the Report of the Royal Commission on the Court
of Session (the Clyde Report, 1929), and in that Report the
Commission expressed the view that actions of divorce
should continue to be heard by the Court of Session only.

The Society are .proposing recommendations which will in-

volve the discretion of the judge. It is undesirable, they
consider, that this discretion should be entrusted to inferior

counts scattered throughout the country, as it would be
unlikely that uniformity of practice would follow, and it

would toe very undesirable if differences in practice were to
prevail in different parts of the country. They consider
that it is important that the Court of Session sitting in

Edinburgh with the judges having the benefit of daily con-
sultation, should alone have the discretion to deal with the
matters suggested by the Society.

3. Question (c)—what, if any, changes should be made in
the law relating to the property rights of husband and
wife?

No change is recommended. It is, however, considered
that decrees of divorce should be registeratole in the Register
of Inhibitions, or some public register, so that any claim
to a wife’s terce, which may emerge as a result of the dis-
solution of the marriage, should be ascertainable on exam-

ination of the Search for Incumbrances over the property.
It is not uncommon for a purchaser of a house in good
faith to find, after the transaction has been settled, that
there 'is a claim for terce outstanding.

4. Question (d)—the administration of the law relating to
any of the above subjects.

No change is recommended.

5. Question (c)—changes in the law prohibiting marriage
with certain relations by kindred or affinity.

Attention is drawn to the anomaly that a man may
marry his deceased’s wife’s sister, but not his divorced
wife’s sister. Exceptions have been made to the rules of
the common law toy the Deceased Wife’s Sister’s Marriage
Aot, 1907, toy the Deceased iBrother’s Widow’s Marriage
Act, 1921, and toy the Marriage (Prohibited Degrees of Re-
lationship) Aot, 1931, but these all refer to previous mar-
riages of one or the other spouse, which have been dis-
solved by death. It is considered that 'the exceptions to
*he common law should toe extended so as also to permit
the marriage of persons whose previous marriage has 'been
dissolved toy divorce.

Civil marriage with a deceased wife’s sister or with a
deceased husband’s brother is permitted. There seems to
be no reason in principle why marriage with a descendant
of the sister or brother, respectively, should toe prohibited.
It is considered that legislation be introduced to effect this
extension.

(Dated 4th December, 1951.)

EXAMINATION OF WITNESSES
{MR. W. MACDUFF URQUHART, S.S.C. and MR. NEIL WATSON, S.S.C.

, representing the Society
ofSolicitors in the Supreme Courts ofScotland; called and examined.)

6193.

{Chairman): Mr. W. MacDuff Urquhart, S.S.C.,
Vice-President of the Society, and Mr. Neil Watson, S.S.C.,
before we ask you any questions would you like to make
any preliminary statement?—(Mr. Urquhart)

:

I might
perhaps sum up the memorandum by saying that this
Society does noit consider that there is any justification for
any substantial alteration in the law of Scotland concern-
ing divorce and other matrimonial causes. We consider
that the law as it stands is clear, concise, and is well
understood 'by the people. It is considered that it is not
possible for the legislature to remove all hardships in
marriage because in the last analysis marriage depends
largely on an emotional human relationship. The law need
not be materially altered, and we are against making
divorce easier. We consider that what does need to be
altered is the attitude of mind and behaviour of those
entering into Ohristian marriage. We would commend
this problem to the Church and to the leaders of youth
organisations, who should stress that marriage is not to
be lightly entered into, and their aim should be to inculcate
that marriage is a permanent partnership. It will also
be observed that we do not favour any alteration in the
law as to property rights. I should explain that this was
a majority decision. The attitude of the majority was
that the positron as to property rights is well and generally
known, and that the advantage in heating the guilty
spouse as dead is. that it brings this unfortunate marriage
to a final and logical conclusion. The minority, however,
did consider that even if a man had no capital, some pay-
men,t ought to be made, if only 'based on his expectation

i j
lbecause had he died his widow would have been

entitled to some right to pension, insurance or other benefit.

Finally, the Council do not see any real advantage in
an assimilation of the Scots law to the English law except
in respect of certain particular modifications which have
been found to toe advantageous there and which are absent
from Scots law. In this connection I regret that my
friend and I are unable to express ourselves as to the
doctrine of constructive desertion, which I heard discussed
this morning in connection with the evidence of the Faculty
of Advocates. This matter has, of course, been ventilated
quite considerably before you, but in our opinion insuf-
ficient attention has been given to the idea here in Scotland
to justify us in making any recommendation,

6194. Arising out of what you have said, I would like
to ask this—what were the reasons of the majority for
rejecting the Mackintosh Committee’s recommendation
that the court should, in divorce, toe given a complete
discretion for making out of capital or income such pay-
ment as might toe just at the time, because there again
the whole matter could toe brought to an end so far as
capital is concerned by an immediate order. What were
the reasons whioh led the majority to reject the Mack-
intosh Committee’s suggestion?—I think that what wasm the minds of the majority was that the Mackintosh
Report is at the moment only a report, and that they
did not consider that they should recommend to this
Commission any substantial alterations in the capital
payment or aliment payment in view of the fact that the
Mackintosh Report was under consideration, and that
legislation might follow.

6195. Yes, I follow that, but at the same time the
Commission invited you to answer 'this question:

—

“What, if any, changes should be made in the law
relating to the property rights of husband and wife?”

and, in paragraph 3 of your memorandum, you say that
no change is recommended. I should have thought that
in considering the answer to' that question, one of the
matters which you would have to consider would be the
changes recommended in the Mackintosh Report, and
that you would have formed a conclusion as to whether
you agreed or disagreed with the suggested changes. Did
your Society not do that?—I think the majority considered
•that the law as it stands is satisfactory in respect that it

is clear and well understood.

6196. Yes. I wonder what your answer would be to
the point, which has been made so often before us, that
you might, for example, get a case of real hardship to a
wife. A wife divorces her husband, who has got no
capital at all but is earning a very substantial income.
As the law stands at present, her property rights are quite
useless to her and the court has no power to improve
her position by making an order for payment of aliment.
Did you consider that objection to the present position?

—

Yes, we considered it, my Lord, but hard cases make bad
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law and we felt that one could not attempt to legislate

for every possible variation in the circumstances of the

spouses.

6197. (Lord Keith): After your very clear opening

statement there are no general questions I wish to ask

you. I will turn to the first question you deal with in

your memorandum, namely, divorce for desertion. Your
recommendation is that the court should grant divorce if

satisfied that the alleged desertion was truly desertion

and not separation by mutual consent. In effect that

means that you are doing away with the necessity to prove

willingness to adhere?—That is so. It was felt that

willingness to adhere and oaths to that effect were some-

limes almost perjury. We felt that the present require-

ment was no true criterion, and human nature being wihat

it is, it was almost impossible to expect a wife or a

husband to remain in the same state of mind three years

afterwards towards the deserting spouse. At the same

time we felt that marriage had to be safeguarded, by the

court being assured that there was no arrangement between

the parties and no mutual separation.

6198. Will you come to the next point? You put it that

adultery on the part of the pursuer during the period of

three years should be a discretionary bar only?—Yes.

6199. One view has been put to us that it should be a

defence if the adultery conduced to the desertion.—What
was in our mind, my Lord, was that where there is a

separation, there is great emotional stress and strain and

the pursuer may slip up by way of adultery on one

occasion. That is a very different matter from a course of

adultery during the triennium, and that was why we felt

it should be in the discretion of the court alone to enquire

into and satisfy itself that this was an isolated emotional

outbreak or something of that sort, and which it was

reasonable to assume was not a sustained course of

conduct.

6200. Suppose there was a course of adultery—the

pursuer who had been deserted had taken up with some-

one and lived with that person for a term of years, but

the defender who had deserted had perhaps gone out ot

the country. He had gone away and really was not

caring one bit what the pursuer did, and perhaps did

not even know of this illicit union that the pursuer had

formed. In that case would you still make the adultery

subject to a discretionary bar? Would you leave it to

the court to say whether divorce for desertion should be

refused or not?—I cannot bind my Council, my Lord,

because that particular set of circumstances was not, 1

think, considered by us, but generally the opinion ot the

Council was that this question of adultery on the part

of the pursuer should be left to the discretion of the

court. My own view is that if there is a course of adultery

over the whole of the triennium that should be an absolute

bar.

6201. Whether it affects the deserted spouse or not?—

But I think that could be left to the discretion of the

court, which could make special enquiries as it thought ht.

6202. But I wanted to get it quite clear—it is a dis-

cretionary bar you are thinking of—a matter which the

court has got to take up and deal with, and either grant

or refuse divorce?—That would be the view of my

Council.

6203. In paragraph 1 (2) you deal with dirane for

cruelty. I think you adopt there an extended definition

of cruelty which is on the same lines as that proposed by

the Law Society?—-Yes.

6204. We discussed that matter very funy with the

Law Society and I do not want to go into
_

the matter

again, but there is one question I want to ask you on it.

Take the last sentence of your narrative in that sub-

paragraph:— .
.

“It is considered, therefore, that the definition of

cruelty should be extended so as to mclude such case^

and a discretion should he allowed to the judge to

admit evidence supporting any such allegations.

I do not understand what you mean b>y “^iscretia

^

If there is to be an extended definition, and if the

pursuer comes in alleging certain “ m sg“rl0
n
(

cruelty under the definition, there could be no discretion,

surely, to the judge to admit evidence?-No, my Lord,

but we have not got the definition.

6205. No, but granting you the definition as you have

stated it here, there would be no question of a discretion?

—I should imagine, my Lord, that in the relationship of

husband and wife, it would be impossible to define the

variations in conduct which might be included in that

definition. Our view is simply that the matter will be in

the hands of the court with complete discretion on its

part to call for any evidence which would support allega-

tions which might otherwise, if it were a defended action,

be deemed to be irrelevant.

6206. Would it not rather be this, that the party would

lead such evidence as he or she thinks proper to support

the allegation of cruelty under the new definition, and

that the court, having heard all the evidence would decide

whether the divorce should be granted upon the new
definition?—I think that was what was in the mind of our

Council when we came to frame this answer.

6207. Would you turn to the question of divorce on the

ground of insanity? What you want to do here is to make
treatment as a voluntary patient evidence of incurable

insanity?—The position, my Lord, is that it might be

possible for someone who has recurrent fits of insanity

to escape the penalties thereof, so far as marriage is con-

cerned, by entering a home as a voluntary patient, and

thereby leading .the other spouse a cat-and-dog life. In

such a case, if the patient’s mental health deteriorated to a

certain extent he or she could seek refuge in a nursing

home as a voluntary patient and the other spouse would

be left without any remedy.

6208. Then you would admit voluntary treatment as

evidence of insanity?—I think it is a question of medical

evidence, my Lord. If the medical evidence is quite clear,

then there ought to be no doubt on the remedy, irrespective

of whether the unfortunate spouse is in a nursing home or

mental home, voluntarily or otherwise.

6209. But would you turn to your recommendation?

You say:

—

“ Reference is made to the provisions of the Divorce

(Scotland) Act, 1938, and it is recommended that the

words ‘ other than treatment as a voluntary patient ’ be

deleted from, the Act.”

I would like to point out to you that these words appear

in a sub-section which is dealing, as I understand it, with

care and treatment in England. It has nothing to do with

care and treatment in Scotland. It reads :

—

“ While he is under care and treatment (other than

treatment as a voluntary patient) within the meaning of

section one hundred and seventy-six of the Supreme

Court of Judicature (Consolidation) Act, 1925, as

amended by the Matrimonial Causes Act, 1937 ;

”

These are English Statutes and this obviously has reference

to care and treatment in England.—Why was it included

in the Scottish statute, my Lord?

6210. For obvious reasons. If a person is under treat-

ment in England we want it to be a ground of divorce

in Scotland in an appropriate case. I do not know that

there is any difficulty, Mr. Urquhart, as long as I under-

stand what the recommendation is in substance, and I

thought I understood it simply to mean this: that treat-

ment as a voluntary patient should be a relevant con-

sideration for a court asked to give a decree on the ground

of insanity.—That is exactly what is meant.

6211. I see that your Society recommends in paragraph

5 of the memorandum that a man should be allowed to

marry his divorced wife’s sister and, similarly, that a

woman should be allowed to marry her divorced husband’s

brother.—Yes, my Lord.

6212. Have you anything to add on that point as to the

reasons that moved the Society or any argument you

wish to advance in support of that?—No. There did not

seem to be any reason why, when a man can now marry

his deceased wife’s sister, he should be prohibited from

marrying his divorced wife’s sister. It seems neither law

nor common sense to make the exclusion, in view of the

amendments that have already taken place.

6213. There has been a suggestion that to allow a man
to marry his divorced wife’s sister might tend to introduce

trouble into the matrimonial home. That is a social

question, of course. I do not know whether your Society

considered it from that angle?—I do not think that we

did my Lord. On the other hand, other things being

equal one might have thought that if there were children
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of the marriage, their aunt would be more likely to take
a friendly and motherly interest in them than a complete
stranger. {Lord Keith): I think that the last part of
paragraph 5 of your memorandum, Mr. Urquhart, would
disappear. I do not know if you remembered that the
Marriage (Prohibited Degrees of Relationship) Act, 1931,
covers the question of the descendants of the deceased
wife’s sister and deceased husband’s 'brother.

6214. {Chairman)-. Would you turn again to paragraph
1 (2), in which you deal with divorce on the ground of
cruelty? In the middle of the paragraph you say :

—
.

“ It is within the experience of most practising soli-
citors that deliberate and calculated mental cruelty is

much harder to bear, is less easily forgiven and is

capable of reducing either spouse to a state of mind
which frequently results in nervous breakdowns.
Nevertheless, the guilty spouse may never have laid a
hand on the other party. It is considered, therefore,
that the definition of cruelty should be extended so as
to include such cases . .

.”

If it were proved that there had been deliberate and calcu-
lated mental cruelty, which was in fact reducing the spouse
to a state of mind resulting in nervous breakdowns, or
that there was reasonable ground for apprehending that,
then under the existing law in England a divorce would
be granted on the ground of cruelty. Is that not the
law in Scotland?—It is the question of the danger to
health that is emphasised, my Lord. And it is all a
question of degree. There may be no apparent or easily
provable deterioration in health ...

6215. Yes, but are you suggesting that some test other
than deterioration, or apprehended deterioration, in health
should be applied?—It would depend on whether the
proposed definition of cruelty were wide enough.

6216. I note the proposed definition which, as Lord
Keith has said, has been fully discussed already. Turn-
ing again to paragraph 5, you begin by saying:—

“ Attention is drawn to the anomaly that a man may
marry ihis deceased* wife’s sister, bu,t not his divorced
wife’s sister.”

Did you in fact consider any argument which was put
forward against a man being allowed to marry his
divorced wife’s sister, or did you simply think that this
is anomalous and that there is no reason why the anomaly
should not ibe removed?—I do not think that the other
point of view was canvassed to any extent by the Council.

6217. {Mr. Justice Pearce): I was not quite clear about
your answer to my Lord Chairman when you spoke of
the standard of calculated mental cruelty which is liable
to lead to nervous breakdown. That is already covered
by the law of cruelty in England. What exactly are you
saying with regard to the law of Scotland—that conduct
of that kind is not covered by the present definition of
cruelty?—Cruelty of that kind is extremely difficult to
prove.

6218. That is rather a question of whether the case
is genuine, is it not? If you can prove that there has
been a calculated course of mental cruelty causing injury,
or apprehended injury, to health, can you get a decree
in Scotland as well as England?—Yes, if it is contributing
to a deterioration in health. Health is the prime
consideration.

6219. So the definition is not the trouble. The diffi-

culty lies in proving the facts? You follow my point?—
Yes, I quite see.

6220. Thus the definition under the existing law on the
subject of cruelty is satisfactory, provided you can prove
it to the satisfaction of the judge. Is that right?—It is

suggested that the standard of proof required is perhaps
too high. We are dealing with husband and wife, and
proof is not always easily obtained because there are no
third parties and one is dependent upon medical evidence
probably.

6221. In England, I do not know if it is the same in
Scotland, it is merely a question of the judge trying to
find out what he believes to be the truth of the matter.
And provided there is a wife who can give evidence of
the matter, then it is his affair to find out whether she
has really been suffering in the matter she complains of.
Is there an additional ruling in Scotland that makes it

harder to prove? {Lord Keith): Yes, corroboration is

required.—Often a wife will come forward and there is

not a mark upon her; she has not been physically ill-
treated at all. Yet a client of mine, who was a wonderful
singer and great musician, was driven nearly mad because
her husband deliberately put her radio on to a flat key,
holding it there. That sort of thing is impossible of
proof. There was no material damage done to the poor
woman but it drove her nearly mad.

6222. (Mr. Justice Pearce)

:

I do not follow why it was
impossible of proof.—Lack of corroboration.

6223. I quite understand thait there may be a technical
rule of corroboration which leads to a large number of
these cases not obtaining the relief they ought to have
because of that technical difficulty. But is that really what
you are saying, Ithat the rule of corroboration in these cases
is too strongly held?—I think it comes to that.

6224. I am only trying to find out what the substance
of your complaint is. I follow that you may say the rule
of corroboration in these cases destroys a pursuer’s case
which on merit ought to be successful. That is really what
you are saying?—That is really what it comes to.

6225. Then you spoke of conduct that renders life in-
tolerable for the spouse. If it is conduct which renders
the continuance of married life impossible so that the home
is broken up, in England that would be considered deser-
tion by the party who is responsible for the break-up of
the home. Would it meet part of your objection if that
were held to be so in Scotland? Tf conduct, though not
necessarily cruelty, was such that no spouse could reason-
ably be expected to put up with it, and that spouse was
thereby compelled to leave the home, that in England
would be considered constructive desertion. Wo.uk! it meet
part of your problem if that were adopted in Scotland?—
That the person who leaves the house is not the deserting
party at all?

6226. Certainly.—I doubt if my Council would regard
that theory with favour.

6227. In fact, I think you said that they did not con-
sider constructive desertion ; the term is unfortunate, as
it suggests that there is something artificial about it,

whereas it is very real.—It is a new conception to us,

and the Council, as such, ihave not considered it, and
therefore I am unable to express any view on it.

6228. Yet it would seem to meet part of the difficulty
that you mention in paragraph 1 (2)?—It is so open to
abuse, my Lord.

6229. (Mr. Beloe): In your opening remarks you re-

ferred to those who enter Christian marriage. Are there a

large number of people in Scotland who do not enter
marriage by means of a Christian service?—I am quite
sure of it. As a matter of fact the term “Christian
marriage” probably .was not the right expression to use.

What we had in mind was marriage, as understood in
Christian countries. We were not drawing distinction
between a marriage in a registrar’s office and a marriage
in a church, because it is very common, 1 think, to have
a marriage without a religious service.

6230. Yes, I see.—Particularly following upon—though
iit is now of course not competent—the old Scots form of
marriage by declaration de praesenti.

6231. You would consider, though, that the nearer
marriage could approach to the Christian ideal, the better.
Was that really what you were suggesting?—That was
really what I was trying to convey, and ithat the Church
and youth organisations had a great opportunity to im-
prove what is admittedly a lamentable state of affairs.

6232. Might I ask a question about property rights of
husband and wife? I gather you are of opinion that the
law should not be changed in that respect in Scotland.
Am I right in thinking that the law does not apply where
a marriage settlement has been drawn up that provides
that the parties forego these property rights?—That is

true. It is a question of the wording of the deed.

6233. I was thinking of the case of a rich husband and
a not so rich wife, who have a marriage settlement. In
that marriage settlement is iit competent for the wife to
renounce her legal rights?—Yes.

6234. So that in fairness, although you are saying that
the law ought not to be altered, any solicitor can and will
draw up a settlement which makes the law nugatory?

—

With the consent of the parties.
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6235. But you can still say 'before you get married, “ If

I divorce my husband, I will not pursue my rights ”. That

is so, is it?—Yes.

6236. (Lord Keith) : Mr. Urquhart, is that a very com-
mon form of .marriage settlement?—I do not know that

1 have ever met it Usually in (the first flush of enthusiasm

of a marriage contract, divorce is considered to be
impossible.

6237. 1 think perhaps you should explain to Mr. Beloe

that whereas in a marriage settlement the parties may re-

nounce their legal rights, that is in return for other con-

tractual rights they are getting under the settlement?

—

That is perfectly true. People are putting into the pool
certain sums of money or certain properties, and it is a
contractual arrangement. It is not for nothing that they

renounce their legal rights ; it is a contractual arrangement.

6238. (Mr. Young): Will you turn to paragraph 3 of

Ihe memorandum, which deals, inter alia, with registration

of a decree of divorce in the Register of Inhibitions?

Suppose 'that it were possible to register a decree of

divorce in the way you suggest. Do you mean that if

the party wiho has a right to register the decree does

not do so, then he or she loses his or her legal rights?

—

No, what was in our mind was the protection of the bona
fide third-party purchaser.

6239. That is ibhe same thing, almost. If a wife or
-husband who is entitled to register a decree of divorce

does not do so, and the property is sold without notice,

then that husband or wife will lose any rights in that

property in favour of the third party?—We did not go so

far as that, but it is a reasonable assumption, I think, that

if you fail to register in the Register of Inhibitions,

then you cannot claim your right of terce from an

innocent third party who has purchased the property.

6240. One question on the subject of arrestment of

wages. Can either of you, from your personal experience,

make any comment as to the effect of arrestment on a

working man’s wages?—You mean in respect of employ-
ment?

6241. Yes.—il think that varies with almost every

employer. There are some employers who will not be
bothered with arrestment of wages, and if a man’s wages
are arrested, .then he loses his employment. That is not

general at al'l. I think that perhaps Mr. Watson might

like to say something on this. (Mr. Watson): Mr.
Urquhart has expressed exactly my own views on that.

It all depends on ithe individual employer.

6242 (Chairman) : Does it often happen that the man
changes his employment because there has been an arrest-

ment of wages?

—

(Mr. XJrquhart): That does happen, in

an endeavour to avoid his legal obligations. It depends on
the type of man in that oase.

6243. (Mr. Young): Were you present when I was
asking the witnesses representing the Society of Writers

to the Signet about a proposal that aotions for aliment

should be dealt with under a procedure akin to the small

debt procedure in Sheriff Courts?—Yes, I heard it all.

6244. Have you any views as to whether it would be a

good thing or a bad thing to introduce?—Could the

Sheriff, without written pleadings, be in full possession of

the facts?

6245. May I ask you to consider the corresponding

.procedure in England? In England there is a very sum-

mary procedure whereby aliment is obtained by a simple

summons being taken out without written pleadings and

in a very quick and inexpensive way. Do you not think

that we might consider adopting that procedure in Scot-

land in some form or other?—If it is going to help the

wife in obtaining aliment, it seems to me that no stone

should be leflt unturned. It might be tried if it is going

to result to the advantage of a wife, who otherwise cannot

get support from her husband.

6246. People are always thinking about wives ; I would
like to consider husbands for a ohange. Consider also

the husband who has been made liable to pay, say, 30s.

a week and then, because he changes his employment, or

loses his employment, cannot pay that amount of money
and wants the order varied. Do you not think that our

present procedure to get that variation is rather cumber-

some and expensive?—I am sure it is.

6247. Has either of you ever had the experience of
having to advise a husband that the expense under the

present procedure of attempting to get a variation of

aliment would be more than the variation of aliment

amounted to?—I think I have, but I have not been in

this field for some time now, I would not like to say.

But I think that must be a common experience.

6248. It is also subject to appeal—not only to the

Sheriff Principal but also to the Court of Session?—Yes.

6249. (Sheriff Walker)

:

In paragraph 5 of your memo-
randum, you deal with what you call the anomalous situa-

tion that a man may marry his deceased wife’s sister but

not his divorced wife’s sister. Have you considered that

from the point of view o>f the relationship between the

prohibited degrees of marriage and the criminal law of

incest?—No, I cannot say we did, Sir.

6250. You know that the three Acts you have mentioned

apply both to England and Scotland?—Yes.

6251. And did you know that certain doubts that they

raised in Scots law were cleared up by Section 13 of the

Criminal Procedure (Scotland) Act of 1938?—No, we
did not have that Act before us.

6252. That Section of the Act, Mr. Urquhart, states

that intercourse bet'" ten a man and a woman whose
marriage is authored by these Acts or would be so

authorised on the death of any person, is not to be

held to be incest. Do you see?—Yes.

6253. Does that not indicate, Mr. Urquhart, that at

least in Scots law there is a pretty close relationship

between the prohibited degrees and the law of incest?

—

Yes, I suppose that is a reasonable inference.

6254. And if it is not incest for a man to live with his

wife’s sister while his wife is alive whether she is divorced

or not, is there any good reason why he should not be

allowed to marry her on his wife’s divorce?—No, we see

none.

6255. Suppose for a moment that the law—as a matter

of policy—said that it was desirable that a husband should

not form an association with his wife’s sister, in order to

maintain the purity of the home. Could that, in your

view, be made properly effective by the law saying to him,
“ You may lawfully live with your wife’s sister,^but you

must not marry her unless your wife is dead ”? You
follow what I am trying to get at?—I am not very clear.

6256. Let me try again. If you read the Act of 1938

it looks very much as though Parliament in the earlier

Acts had authorised marriage between people between

whom intercourse would amount to incest. That would,

of course, be quite anomalous, would it not?—Yes.

6257. But if you put it the other way round, that it is

not in law incest for two people to live together, and yet

they should not be allowed to marry—do you think there

is a difference there?—Mr. Watson suggests that what

was in the mind of the Council was that the divorce was

to be considered as equivalent to death.

6258. (Mr. Maddocks): I would like to follow up the

answers that you gave to Mr. Young. What kind of

information does a Sheriff or a Sheriff Substitute get from

the pleadings which are before him in an action for

aliment, or an application to vary an order for aliment,

which cannot be got from the parties themselves on an

original hearing?—“ Which cannot be got from the parties

themselves ”? In essence, of course, the pleadings are

merely an extension of the statement by the pursuer or

the plaintiff, which are capable of proof.

6259. As I understand pleadings, they merely set out

the names of the parties, the date of marriage, the cause of

action, and possibly some particulars. Why cannot one

get all that information from the parties when they appear

before the court and then, if necessary of course, adjourn

the case if the defender is taken by surprise?—The pursuer

has a series of condescendences in which are set out the

act or acts complained of, and that must be capable of

proof by the Sheriff. The defender in his answers denies

or modifies or varies in some way the allegations contained

in the article of condescendences, and that constitutes the

written pleadings which require to be set out by proof

of third parties. Now whether that can be done orally

without advice or without help, as I understand is the

practice in England, is a matter on which we cannot

express any view, because we have no experience of it.

But if it is the experience in English courts that that works
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satisfactorily and that substantial justice is done to all

parties, I am sure that it would be taken very carefully

into consideration by the Sheriff Courts here.

6260. I want to put a case to you as to your answer on
the question of cruelty to Mr. Justice Pearce, and see if

it is not the kind of case you had in mind when you
framed this definition. Take the case of a woman who
comes to court and says, "My husband does not knock
me about ; he gives me enough housekeeping money, but

I never see him. He gets up in the morning and goes to

work ; I never see him again until he comes and tries to

get into my bed at night, usually under the influence of

drink, and wants to have sexual intercourse with me. That

is the last I see of him. Although it is not affecting my
health—I cannot say it is—I cannot stand it any longer

Is that the kind of case you want to embrace in your
definition of cruelty?.—I should think not ; it would need

to be very much more intolerable for the wife than a set

of circumstances such as you have envisaged.

6261. That kind of case is not bad enough?—I do not

think so. After all, with a very slight change of emphasis
—here is a man who slaves from early morning till late

at night in order to support his wife in the station of

life to which she has been accustomed, and to give her
all the comforts she could possibly desire. He has too

little leisure to spend time holding her hand. A slightly

different emphasis and you put an entirely different case.

That is a very different matter from a woman who goes
in terror of her reason or of her body because of assaults,

mental or physical, by her husband.

6262. I thought that you were, by your definition,

desirous of getting rid of the necessity to iprove injury

or likelihood of injury to health?—I do not think that

it would be .possible to avoid the necessity of some sort

of evidence, whether it be medical evidence or merely
evidence of physical blows—there must be some evidence
of conduct which makes life intolerable for the spouse.

I do not think that the case you visualised was an example
of intolerable life at all, bearing in mind a recent definition

of “ intolerable

6263. There are a number of women who do find

that sort of thing intolerable. But I thought that the
whole point of your definition was that you wanted to
get rid of the necessity for having evidence of injury

[Continued

to health or the apprehension of injury to health?—The
object of our recommendation is. Sir, to include as a

ground of divorce a course of conduot wilfully persisted

in by one spouse towards the other of such a nature as,

in the opinion of the court, is an unwarrantable in-

difference to, or disregard of, the normal obligations of
marriage, so as to render married life intolerable to the
other spouse.

6264. So far as your Society are concerned, it is not
your objeot to get rid of the present necessity to prove
injury or likelihood of injury to health, in establishing

oruelty?—We think that it is necessary to establish danger
to health.

6265. {Mr. Mace): Following on that, where are the

words in your definition which convey to the court the

necessity of hearing evidence of danger to health ?—

A

discretion should be allowed to the judge to admit evidence
supporting any such allegations, the allegations being de-
liberate and calculated mental cruelty capable of reducing
the spouse to a state of 'mind frequently resulting in

nervous breakdowns, even though the guilty spouse may
never have kid a hand on the other.

6266. May we leave it this way : in spite of the defini-

tion of cruelty that you have set out in paragraph .1 (2),

you still desire the court to have cognisance of danger
to health?—Yes.

6267. One further point on the question of cruelty. We
have been told that 'the present rule in Scotland is that

the cruelty must be taking place up to the .time of the

divorce. Certain witnesses have suggested to us that tihe

law should be changed, that a spouse should have a

vested right to a divorce on grounds of cruelty, the cruelty

not having taken place possibly for many years prior to

the divorce. Do you support that recommendation?

—

Our Council do not support the idea that isolated acts

of oruelty constitute a vested right in the injured spouse.

They consider that the act or acts of cruelty must continue
approximately up to the date of service of summons,
bearing in mind the possibility that the spouse may have
signed .the pledge, been converted, or 'have otherwise
changed his mode of life.

(Chairman)

:

We are nuioh obliged to your Society for
their memorandum and to you for coming to 'help us

today.

(The witnesses withdrew.)

(Adjourned to Tuesday, 4th November, 1952, at 10.30 a.m.)
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PAPER No. 74

MEMORANDUM SUBMITTED BY PROFESSOR AND MRS. T. B. SMITH

GENERAL
This memorandum is concerned only with .the law of

Scotland, and -we would submit in limine that the separate

development of the Scottish and English systems of con-

sistorial law, property 'law, and of ;Churchl government

make undesirable any attempt to assimilate by legislation

the law of Scotland and of England upon the matters to

be considered by the Royal Commission.

On the question as to what changes should be made

in the law of Scotland concerning 'divorce and other

matrimonial causes, we would submit for consideration

the following proposals.

GROUNDS FOR DIVORCE
Desertion

1.

That a pursuer in an action for divorce upon the

ground of desertion should not be required to prove

willingness to adhere throughout the full triennium. We
would respectfully adopt the reasoning of Lord Keith s

dissenting opinion in Borland v. Borland, 1947, S.C. 43

at page 442 et seq. Divorce by consent is not suggested.

For desertion to run at all we assume that the defender

must have left the pursuer against the latter s wishes

;

and that a period of desertion would be broken in any

case where the defender offered to resume cohabitation

during the triennium. It might well toe that the spouse

who had been deserted would be justified in refusing

to resume cohabitation if the absent party had given

reasonable ground to justify such refusal. Even so, we

suggest that a genuine offer by the defender to resume

cohabitation within the three-year period should preclude

an action for divorce on grounds of desertion but without

prejudice to the pursuer’s right to rely upon other inde-

pendent grounds of divorce such as cruelty or adultery.

2. That, in an action of divorce on grounds of desertion,

adultery of the pursuer during the triennium should not

be an absolute 'bar to divorce, as is the case at present.

A fortiori do we take this view in cases where there

is no evidence that the adultery was known to, or in tact

influenced, the party who had withdrawn from cohabita-

tion. It is no bar to an action founded on adultery that

the pursuer has himself committed adultery, and it seems

inequitable that the party originally responsible tor the

breakdown of the marriage, by abandoning the other,

should be in a stronger position in law than one who.

after being abandoned, has committed adultery.

3. That the present ambiguity of the law should be

clarified on the noint whether reasonable grounds for a

spouse refusing to adhere must amount to a substantive

consistorial offence such as cruelty or adultery, and,

further, that it should be specifically declared that a

defender may establish reasonable grounds for xelusai

to adhere by proving that the pursuer has been guilty

of serious misconduct in relation to the marriage, albeit

such conduct may not amount to a substantial ground

for divorce. (See also paragraph 5 infra.)

In England, not only may conduct falling short of a

matrimonial offence justify a spouse from ceasing to live

with the other, but, further, a doctrine of constructive

desertion ” has been developed, whereby a spouse who has

removed physically from the conjugal home may yet

maintain a successful action for divorce on proot or

misconduct by the respondent which would not amount to

“ cruelty This doctrine was countenanced in the Uuter

House in Gow v. Gow, 1887, 14 R. 443, but has not since

taken root in Scotland.

Even though it may be undesirable for the Scottish

courts to extend further by judicial interpretation the

accepted scope of existing grounds of divorce already

available to a pursuer, it seems at least desirable that the

law should recognise the right of a defender to refuse

to adhere on proof of serious misconduct of the pursuer

falling short of a substantive ground of action as the law

stands at present. There is at present a considerable body

of dicta for and against the view that facts which could

suDDort a good defence in an action of adherence must

amount to an independent ground of acton

or separation. Thus, in McLachlan y
McLachlan 1945,

SC 382 at page 388, Lord Moncneff observed that a

decree of adherence “is the exact obverse of a decree of

separation See also Gibson v. Gibson, 1894, 21 R. 470,

Murray v. Murray ibid, 723 ;
Mackenzie v Mackenzie,

1893 20 'R. 636, especially at page 670, Chalmets v.

Chalmers, 1868, 6 M. 547 per L.P. Inglis at page 550;

McEwen v. McEwen, 1908, S.C. 1263 per U>vd Dundas

at page 1266. On the other hand, in Mackenzie v.

Mackenzie, 1895, 22 R. (H-L.) 32 the Lori(M«jtnd

Lord Watson reserved their opinion on the point whether

or not conduct insufficient in itself to justify a decree of

separation might be .pleaded successfully as a defence to

an action of adherence. They both, however, indicated

a fairly clear provisional view that it might ,
and the Lord

Chancellor seems to have favoured the doctrine of

personal bar in such cases. See also the authorities cited

by Lord Keith in Borland v. Borland (sup czf.) and

Lord Robertson in Bastings v. Hastings, 1941, S.L.T. 323.

The same point was also reserved, though an indication

was given favouring the view more fayoumble to the

defence by Lord President Normand in Wilkinson v.
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Wilkinson, 1942, S.C. 472 at page 477, and by Lord
Merriman in Lennie v. Lennie, 1950, S.C. (H.L.) 1 at page

4.

It would 'be a surprising position if the wife pursuer in

Lennie, who had left her husband to emphasise, as the law
then required, her non-acquiescence in his refusal to live

a normal married life, should now be regarded as in

breach of her own conjugal obligations. (See further

paragraph 5 hereof for our suggestion regarding the pro-
vision which should be made for cases such as Lennie.)

Cruelty

4. That the law should be altered to the effect that

where cruel conduct affects or endangers bodily or mental
health, proof of this should be a sufficient ground of

divorce, irrespective of whether or not the defender can
establish that he has reformed by the time of the action.

The decision of the Second Division in Dunlop v.

Dunlop, 1950, S.C. 227, has recognised that, under the

present law, a pursuer is not entitled to divorce on grounds
of cruelty if the defender can establish that the pursuer

would no longer be in danger were cohabitation resumed.
It may be observed, however, that the effect of the

Licensing (Scotland) Act, 1903, Section 73, and of the

Habitual Drunkards Act, 1879, is to regard as the equiva-
lent of cruelty the incapacity of a habitual drunkard to

manage himself or his affairs, albeit there is no actual

danger to the pursuer. It would be an even more remark-
able situation if a man who, by reason of factors outside

his own control such as injury or imprisonment, had been
deprived of the capacity to commit further brutal assaults

on his wife, could successfully defend an action for
divorce on grounds of cruelty because it was no longer
in the defender’s power to continue his cruel conduct.

General clause

5. That consideration be given to the introduction of a

general section which would remove the occasion for
casuistic and forced interpretations of certain specific

grounds of divorce.

Thus, it is considered that the species fcicti proved in

Lennie v. Lennie (sup. cit.)—i.e., unreasonable refusal

of marital relations, should be recognised as a valid ground
of divorce, though it is appreciated that such a conclusion
may seem to overstrain the concept of “ desertion ”. There
are other cases of serious misconduct which fall short

of saevitia, but which might reasonably be thought to

justify divorce. Without overstraining the interpretation

of “cruelty” such cases might be dealt with under a
general clause. As an example of what we have in mind
we quote Section 43 of the German Marriage Law (Control
Council Law No. 16 of 1946), though we do not suggest
literal adoption thereof. We are obliged to Dr. Julius
'Fackenheim, Lecturer in Comparative Law at the Univer-
sity of Aberdeen, for a translation, and also for the
information that the interpretation of Section 1568 of
’the German Civil Code is still authoritative under this

Control Council 'Law and that the general clause includes
the species fact

l

of Lennie. Section 43 is as follows:
“ A spouse may bring an action for divorce if the other
spouse, by reason of a serious violation of marital duty,
or by reason of dishonourable or immoral conduct, is

responsible for disrupting the foundations of the marriage
to such an extent that restoration of common life in the
true conjugal sense can no longer be expected ”. (There
'follows a general clause in favour of the defender which
bars a pursuer from relief if he has himself acted in gross
disregard of marital duty.)

We appreciate that such general clauses would inevitably
cast a burden of interpretation upon the judges in the
period immediately following enactment thereof, but we
believe that this disadvantage would soon be outweighed
by the element of flexibility which the clause would intro-
duce, and by the removal of the occasion for forced inter-

pretations of such grounds as “ desertion ” and “ cruelty ”.

Presumption of death

6.

That the present law regarding the effect of a decree
of divorce under the Divorce (Scotland) Act, 1938, Section
5, on grounds of the presumed death of a spouse, be
supplemented by provisions dealing specifically with the
eventuality of a spouse who has been presumed dead later
reappearing. Further, that in a case where the spouse in

whose favour the decree was pronounced has re-married,
he or she shall be entitled to elect between the former

and the subsequent spouse within a period of six months
from the establishment by the person presumed dead of
his or her identity before a court of law. iFurther, that
provision be made to secure the legitimacy of children
who may have been born of a subsequent marriage
dissolved on the grounds of the reappearance of the
former spouse.

The Third Edition of Walton on Husband and Wife, at
page 122, concludes that, as the law stands, the court would
be bound to reduce a decree pronounced under Section 5
aforesaid were the person presumed dead to reappear and
were that person or the original petitioner to bring an
action to reduce the decree. The learned editors conclude
that a subsequent marriage would thereupon be dissolved.

Section 5 was presumably designed to permit the supposed
survivor to start life afresh. To concede an unrestricted

right to reduce the decree of divorce will in sonic cases

provide opportunity for blackmail, and one can anticipate

other cases of hardship. It may be recalled thait this

country has lately been at war with a Power which dis-

regarded civilised conventions with regard to prisoners of

war, that there is current difficulty with regard to certain
United Nations prisoners taken in the Korean campaign,
and that any future war in which Scotland may be involved
may well be with a Power which does not conform to

standards hitherto recognised by Western Powers of identi-

fying and classifying prisoners of war. It is thus expedient
to provide for cases where a soldier may be presumed
dead and decree accordingly be granted to his wife. She
may thereafter re-marry—possibly less for love than for

affection, for security for her children, and for stability of
family life. Were her first husband eventually to reappear,
his former wife might well wish to return to him. On the

other hand, in particular if there were children of the

second marriage and the husband had greatly changed in

character during captivity, a woman might prefer to remain
with her second husband. We respeotfully submit that the

only person who is qualified to make the decision is the

party who holds the decree, and that the matter cannot be
resolved by an automatic rule of law. It is, however, in the

interests of .all parties that a time limit should be placed
on the exercise of the option, and that its exercise should
be endorsed by judicial recognition.

It does not seem to us desirable that a decree made under
the Presumption of Life Limitation (Scotland) Act, 1891,

Section 3, should actually be effective as a decree of
divorce. On the other hand, we consider that it would be
advantageous to draft an entirely new Act covering the

various contingencies which can result from presumption of

death, and thus supersede the need for separate procedure
in respect of property and of marriage.

GROUNDS FOR NULLITY OF MARRIAGE
7. That it should be made a ground for declaring a

marriage null that the defender was at the time of the

marriage pregnant by some man other than the pursuer.

This should be made subject to limitations similar to

those enacted in the law of England. Though in Lang v.

Lang, 1921, S.C. 44, pregnancy per alium was rejected as

a ground of nullity, it may be observed that in Hastings v.

Hastings (sup. cit.) Lord Robertson considered that such
a circumstance would justify :the husband in refusing to

adhere. We consider that the justification of recognising
pregnancy per alium as a ground of nullity is not because
consent is vitiated on grounds of the wife’s unchastity, but
because account must be taken of the third life, albeit it is

still in utero.

LAW RELATING TO THE PROPERTY RIGHTS OF
SPOUSES

8. On the question of property rights we would make
the following submission.

That the present system of granting to the innocent
pursuer legal rights in ithe estate of the defender should
be superseded ; and that the court should be empowered,
when granting decree of divorce, to award to the pursuer
a capital and/or periodic sum according to the financial

position of the parties ; and, further, that the court should
also have power to vary the terms of marriage settlements.

In present circumstances, when the great majority of

men own very little capital and yet may live on a substan-
tial salary or wage, it seems to us that the law should have
regard to the realities of present economic conditions in

this country.
(Dated 10th January, 1952.)
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EXAMINATION
(PROFESSOR T. B. SMITH,

6268. (Chairman): Professor Smith, you are Professor

of Scots Law at Aberdeen University ?—(Professor

Smith): That is so, my Lord.

6269. And this memorandum is submitted by you and

your wife jointly, but you are speaking for both?—I am,

yes.

6270. 1 am going to ask Lord Keith to deal with the

many points of .Scots law that you raise, but do you wish

to add anything to the memorandum before we ask you

any questions?—I would like to make a few brief remarks

on matters which have emerged since my memorandum
was written. First of all, on the question of assimilation

of the law of Scotland and the law of England, which I

have seen mentioned in the Press accounts of evidence

which has been given to the Commission. In supplement

of what 1 said in my memorandum I would like to submit,

with respect, that whereas each system may with advan-

tage borrow ideas from the other, an attempt to assimilate

these systems would be most undesirable unless the Com-
mission had in mind the drafting of a matrimonial code

which would supersede reference to the law which has

been in practice hitherto, il think, so far as Press accounts

of the evidence made out, that those who have suggested

assimilation have failed to note that the same word even,

in the two systems may mean very different things—for ex-

ample, “ desertion ”. My Lord, you are well aware of the

differences in meaning which this word has in the two

systems. Therefore, to say that both Scotland and Eng-

land give divorce for “ desertion ” does not necessarily

imply the same thing. Further, when one construes a

ground of divorce together with the bars, defences and

exceptions to it, the differences become very much more
apparent. If one takes adultery and considers that in Eng-

land there is recrimination, and .that, especially since the

case of Riddell recently decided in the First Division, the

defences and bars like collusion, condonation and leno-

tinium are very different in the two systems, I suggest

that there would be great difficulty if assimilation were

attempted except by a codifying matrimonial statute which

forbade reference to the previous law. One could illus-

trate the same points from desertion and also from
cruelty.

Secondly, there recently have been discussions of in-

sanity as a defence in actions granted for cruelty. Mr.

Justice Pearce, for example, had such a case himself. The

law of insanity as a defence to a criminal charge in

Scotland and in England is substantially different, and

therefore in a field such as divorce a difference which was

not apparent on the surface might lead to complications

in .practice.

6271.

(Lord Keith): When you refer to the law of

insanity, do you mean divorce for insanity, or are you

dealing with insanity generally?—Insanity generally as a

defence. I think, my Lord, that no one has yet laid down in

Scotland what the test of insanity in questions of divorce

would be, whereas in England it has certainly been dis-

cussed in at least two cases—as a defence to an action

based on cruelty.

Thirdly, on the law of cruelty I referred in my memo-
randum to the preferable view taken by the law of Eng-

land in the case of Meacher v. Meacher. In view of

certain obiter dicta by Lord Merriman and Lord Tucker

in the recent Scottish appeal, Jamieson, it may or may not

be that the view stated in my memorandum is the right

one. If one looks to future protection, again Jamieson has

raised the possibility of two views as to what future pro-

tection is. In the first place, it may be looking at the

facts as they are when the action is brought, and if a

man is, say, in prison or a lunatic asylum, the pursuer

would not be in danger. On the other hand, as Lord

Normand suggested in Jamieson, following the late Lord

Justice Clerk Aitchison, it may mean—would the pursuer

be in danger, were the defender to be called on now to

resume cohabitation? But, as I submitted in the memo-
randum, it is preferable to look to whether there has

been cruelty in the past. If I might isay just one final

word on cruelty, again with reference to the defence of

insanity or, as in the case of McLachlan in 1945, the

defence of epileptic seizure falling short of insanity. It

seems to me, with respect, that the judges, realising the

18683
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tragic position in which the pursuer was placed, deli-

berately strained the logic of the law to grant a remedy.

Indeed, Lord Moncrieff virtually said so in McLachlan.

I wonder if, however, by granting a divorce on grounds of

cruelty, albeit the defender might have no volition in the

matter, it was realised that the pursuer could exact from

his estate the same legal rights as could have been exacted

had he been in full possession of his faculties. In short,

the same concessions as are made to a person divorced

on grounds of insanity are not made where divorce is on

grounds of cruelty albeit the defender was insane. In

my submission, cases where physical harm has been

caused by someone who is not fully responsible would

'be better treated, not under the law of cruelty, but under

such a general clause as I have already recommended to

the Commission.

6272.

(Chairman): Thank you very much. I am sure

that the Commission will very carefully consider the

additional suggestions which you have made in this open-

ing statement. My first question is directed to the first

sentence in your memorandum where you say this:—
“This memorandum is concerned only with the law

of Scotland, and we would submit in limine that the

separate development of the Scottish and English systems

of consistorial law, property law, and of Church govern-

ment make undesirable any attempt to assimilate by
legislation the law of Scotland and of England upon
the matters to be considered by the Royal Commission.”

One appreciates the difference in the development of the

systems, but you do not now go so far as to say that any

attempt to assimilate by legislation is undesirable. What
you do say is that each country may perhaps borrow from

the other with advantage, but that assimilation, if it is

going to be done at all, should be done by consolidating

statutes.—Yes, excluding reference to the previous laws.

6273. And possibly containing definitions which would

leave no doubt (if definitions ever leave no doubt) as to

exactly what is meant by particular words in the statute?—

That is so.

6274. I follow that. I was a little startled by the

suggestion that it was in itself undesirable to try to assimi-

late by legislation to any extent, because, of course, both

countries have borrowed with advantage, and may borrow

with advantage in the future, from each other.—If I might

go further, my Lord: if a codifying statute were con-

templated, we might also consider the systems which have

been arrived at on the Continent—which it may be the

Commission has already considered.

6275. I can assure you that the Commission has got very

extensive information as to other systems of law, which

will be very carefully considered in due course. Before

I ask Lord Keith to put his questions, we should like to

know your age, experience and qualifications?—My age

is thirty-seven. I am a member of the Scottish and

English Bars. My practical experience is by no means

extensive ; I practised just before and after the war but

was away between 1939 and 1946 in the Army.

6276. You practised at the Scottish Bar?—Yes, and the

English Bar. My admission to the Scottish Bar had to

await the conclusion of the war. Therefore in the sub-

mission which I put before the Commission, I do so as an

academic lawyer and not from extensive practice.

6277. Would you tell us your qualifications as an

academic lawyer?—I am a Master of Arts of Oxford

University where I was Eldon scholar; and I was ad-

mitted to the Scottish Bar by examinations of the Faculty

of Advocates. I have been Professor of Scots Law at

Aberdeen since 1949.

6278. (Lord Keith): I do not know that I have very

many questions to ask you, Professor Smith, but perhaps

we might start with desertion, the first point you deal

with. You take the view, adopted, I think, by nearly all

the legal bodies that we have heard in Scotland, that the

necessity of proving willingness to adhere during the

triennium should be abolished?—Yes.

6279. I notice that you say there :
—

“It might well be that the spouse who had been

deserted would 'be justified in refusing to resume co-

habitation if the absent party had given reasonable

ground to justify such refusal.”
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You go on :
—

“ Even so, we suggest that a genuine offer by the
defender to resume cohabitation within the three-year
period should preclude an action for divorce on grounds
of desertion. .

.

What I want to know is this: what is your view of the
position where the deserted spouse has a ground for
refusing to resume cohabitation, which would not amount
to cruelty, and the deserting spouse wishes to come back
within the three years. There is a deadlock, is there not?—As the law stands, yes.

6280. How would you resolve that deadlock in this

situation that you have envisaged?—In the first place, I

should introduce, as I have suggested, a general clause
which would cover matters not necessarily amounting to

cruelty in law, as it stands.

6281. Is that the general clause we find in paragraph 5?

6282. The one that is taken from the German Civil

Code?—I think that the wording of the clause could be
greatly improved.

6283. But it is a clause of that type which you have in

mind?—Yes.

6284. I see. And therefore you would resolve the dead-
lock in that way. Supposing the cause for refusing to

take back the husband—shall we say—was a cause that

had emerged after the desertion. How would you apply
your general clause then? You see, the cause would
not have operated in any way on or against the wife.

It was not an offence, or conduct, that would have taken

place during the consortium
;

it is something which would
have happened after the desertion which would give the

wife some reason for saying, “No, I will not have you
back now because of what you have done since you left

me ”. How would you apply your general clause there?

—I would allow the pursuer to found on the general

clause.

6285. Although the offence or conduct had taken place

after the desertion started?—Yes.

6286. Would you turn to paragraph 2? You wish to

do away with adultery as a bar to divorce when com-
mitted during the triennium?—As an absolute bar, yes.

6287. Two views 'have 'been put forward. One is that

unless the adultery conduced to the desertion or influenced

the deserting party it should not 'be a defence at all. The
other view is that 'the whole question of adultery should

be left in the discretion of the court and the court should
exercise its discretion simply to overlook the adultery or

to say that it is a sufficient ground for the court refusing

divorce. Which view do you favour? One view really

fixes the oiroumstances in which adultery is going to 'be

a defence ; the other leaves the whole thing in the dis-

cretion of the court,—I should prefer the view that, unless

the defender took the defence of adultery, it should not
operate at all, but that if .the defender did take 'the defence
of adultery, then it should be in the discretion of the

court

6288. I see. So that the .pursuer in 'bringing his or
her action of divorce on the ground of desertion would
disclose any adultery committed during the triennium,
would he, or would that not be necessary if no defence
was entered?—I think that a discretion statement would
not be desirable.

6289. And therefore there would be no need to dis-

close Che adultery, but it would be 'left to the defender,
the deserting spouse, to come in and plead, “You have
committed adultery inside the three years and therefore
I have a good .reason for not 'going back to you ”, and
the court would then have to resolve that conflict?—
Yes, precisely.

6290. (Chairman) : Might I, instead of coming back to
that paragraph later, just add a question here? If you
are going to put it on the basis which you suggest, would
there not 'be advantages in laying down a standard? That
is to say, if the defender raises the matter at all, toe
court has to enquire whether the adultery conduced to
the desertion—and if it finds that it did not, grant the
decree, and if it finds that it did, refuse the decree. You
see, otherwise you are leaving a great deal to what is
sometimes referred to as the length of the judge’s foot—
That is so, my Lord, but I think that the consensus of
opinion in Scotland is that the discretion should be left

to the judges of the Supreme Count—they all live in

fairly close contact. Admittedly, there would be some
divergences of standard, but 1 think that it would be
preferable to leave the matter to the judge’s discretion.

6291. If that discretion existed it might be another
argument against spreading the jurisdiction too widely. I

understand you suggested that?—Yes.

6292. (Lord Keith) : Following up that point, Profes-
sor, the counts in Scotland have never operated a dis-

cretion in divorce. Is that not so?—That is so.

6293. Do you think it desirable that that element
should be introduced? Why should it not 'be left, as my
Lord Chairman said, to a question of considering how
far ithe adultery had influenced the deserting spouse in

refusing to go back? If it did not influence him at all,

and he did not really care 'twopence about it, what is

the point in asking the court to exercise a discretion?—In that case, I do not think that the court should con-
sider the matter at all unless the defender suggests that
his continued desertion was influenced by the adultery.

6294. Supposing the defender did come forward and
say that, and the court decided that this defence was not
genuine, and that the defender had not been really in-
fluenced at all by it. Is that not just considering a
defence, not exercising a discretion?—You might get the
case in which the deserting spouse’s mind had been
influenced by the pursuer’s adultery, 'but, on the other
hand, it was the circumstances in which tihe pursuer had
been left that had resulted in her committing adultery.
In that case, I do not think it would be desirable that
the defender should be in the position to divorce on
grounds of adultery, but the pursuer would not be entitled
to divorce for desertion.

6295. It comes to this: the discretion which you want
is a discretion tihat should be exercised where Uhc adultery
was an influencing cause on the mind of the deserting
spouse, hut not otherwise?—Yes.

6296. [Mr. Justice Pearce): May I intervene with one
question? If iin fact the adultery influenced the deserter
so as to keep him away when he would otherwise have
returned, there is no desertion because he is not desert-
ing without reasonable cause. Therefore if you are going
to give a judge a discretion you are giving him a discre-
tion to find desertion where it is known there is no
desertion. Do you follow what I mean?—Yes, I do.

6297. That would seem to be wholly wrong?—-I am not
quite sure that I would agree on that. As the law stands,
admittedly the party deserting would have reasonable
grounds for refusing to return. (Mr. Justice Pearce):
I am. only putting this—.this is an example of how this
provision works in England, so it is not an academic
question.

.

If a wife deserts and then a husband commits
adultery, if that did not affect his wife or was not known,
then of course it is a matter for the court’s discretion
to grant the decree. But if the wife knew and o'bjectefl,
and that was her reason for not returning in the last
year, the court would decide that there had not been
desertion for three years. There had been desertion for
two years wihich terminated when the husband, so to
speak, kept his wife away by committing adultery.
(Chairman) : In the latter case there would be no room
for discretion.

6298. (Lord Keith): I am not sure. Professor Smith,
that you are not getting into a maximum of complica-
tion here by introducing two conceptions—one, adultery
as a defence, and the other, the idea of the discretion
in the court to waive the adultery. Do you not think
that it is better to come down on one side of the fence
or the other?—In that case, I come down on the side
of adultery as a defence, but only when pleaded and
established to have influenced the defender not to return
to the pursuer.

6299. I do not know whether that would be more jn
line with Scots practice or not, but that is your view.
Would you come ito paragraph 3? What you are sug-
gesting here is that the law should be clarified to establish
what reasonable grounds there may be for refusal to
adhere, apart from the grounds that would justify
separation, namely, adultery and cruelty?—Yes.

6300. You examine the legal position here very fully,
but what I want to know is—to what would you apply
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this clarification—if it could be clarified—as to what con-

duct less than cruelty or adultery would justify non-
adherence? What bearing would iit have on the law of

divorce, let me say? I could understand it, you see, if

you said that some other conduct, perhaps of a less serious

character than cruelty or adultery, should be a ground for

divorce. But that is not what you are saying. You are

saying that it should be declared what other conduct

would justify a refusal to adhere. Now I cannot see that

that has any bearing in divorce except as a defence.—As
a defence in the present context.

6301. To an action on the ground of desertion?—Yes.

6302. In other words, not as a positive ground for

getting a decree of divorce but as a ground for stopping a

decree of divorce?—In paragraph 3, yes, my Lord. In

paragraph 5 similar conduct, I would suggest, would found

aa action of divorce.

6303. That we will come to in a moment, because I

think that is really an extension of the definition of

cruelty.—-With respect, my Lord, I agree that it might be

so construed. I had an opportunity to read briefly, coming
down in the train, the evidence which was given by the

English Bar and their proposed statutory definition came
very close to what my 'Lord has suggested. But my
suggestion would be that it should not be treated merely

as an extension of the law of cruelty.

6304. Then you are just saying again that it should be

treated as a defence?—In paragraph 3, as a defence.

6305. As a defence in an action of divorce for

desertion?—Yes.

6306. Therefore if the conduct, which you suggest we
should clarify, was a cause of the spouse leaving the

matrimonial home, and the spouse who had been left

brought an action of divorce for desertion, the deserter

would say, “ Your conduct was such as really to compel

me to leave the matrimonial home”. Is that right?

—

Yes, that is so.

6307. That seems to me to approximate rather closely

to the English conception of constructive desertion, except

that you are applying it differently—as a defence to an

action of divorce, whereas in the English law, as I under-

stand it, it is a substantive ground for the spouse who
has left the matrimonial home to raise an action of

divorce against the other for desertion?—Yes, that is so.

6308. I am not quite clear whether you are suggesting

that this should work both ways.—I am suggesting so.

I am suggesting that instead of adopting constructive

desertion as a ground, or straining “ cruelty ” beyond its

natural limits, there should be a general clause justifying

divorce in certain other circumstances.

6309. I see.—Which would be covered, indeed, by the

type of case which in English law founds a petition on

the ground of constructive desertion.

6310. Therefore, in Scotland, under your new definition

the spouse who had been affected by this conduct could

bring an action of divorce based not on any view of

desertion but based on the actual conduct thait had been

committed against him?—Yes.

6311 That approximates much more nearly to divorce

on the ground of cruelty?—In England, constructive

desertion and cruelty seem in many cases more or less

to run into each other.

6312. {Chairman): Might I just add something while

we are on this subject? I think that Mr. Justice Pearce

would probably agree with this—you can get divorce in

England on the ground of cruelty, and I will not go into

the definition because it has been defined in several cases.

But where you get conduct short of cruelty as defined—

conduct such that a reasonable spouse could say, “Really,

I cannot be expected to live any longer with this man

or this woman ”—then that sort of conduct operates in

this way : the spouse who has been suffering from conduct

of that kind can say, “ I am going away ”. Not only is

that a ground for defence in an action of desertion by

the other spouse, but the spouse who has been compelled

to leave by the conduct of the other, is entitled to bring

an action for desertion, on the ground .that the break-up

of the home was caused by the other spouse, although

the pursuer in fact was the person who went away. I

will not use the words “ constructive desertion because

to my mind that suggests something artificial and there

is nothing artificial in this scheme, whether it is right

or wrong. Would that commend itself to your mind
or not? You do not alter the definition of cruelty but you
have as a ground for resisting an action for desertion, or

even for bringing an action for desertion, conduct of the

kind I have suggested. The result is not that you give an
immediate divorce for that sort of conduct, but that at the

end of three years, if there is no reconciliation and no
coming together again, you get a divorce for desertion.

And that does give the parties time for reflection and
possibly for making it up. What do you say to that

scheme?—I recognise its merits, but I also feel that the

law of “ cruelty ” has been over-strained in cases, such as I

mentioned in my opening statement, where a man may be

found guilty of cruelty which imports moral turpitude, and

may be made responsible in his estate to the pursuer,

although his acts were not of volition.

6313. That is rather a different point—the question of

whether you should consider his mental state. That is

a rather separate point from defining cruelty.—If you will

take the case of the epileptic in McLachlan, whose conduct

would have endangered his wife had cohabitation con-

tinued. Although justice was done on the facts, I was not

very happy that that type of case should be described

as cruelty.

6314. Assume for the moment that the definition of

cruelty wants overhauling and altering—assume that that

is done. Would you think that the scheme I put before

you, which is, I think, the scheme operating in England,

was a good one or not?—I 'think that there are merits,

when the defender had conducted himself in such a way
as to make it unreasonable to require the pursuer to

return, that a period of reflection, such as your Lordship

has suggested, might be added as a qualification before

bringing the action. But as to whether it should be

brought within the heading of desertion, I prefer to main-

tain my view that my suggestion of a general clause is

better.

6315. <Lord Keith): Professor Smith, could we turn now
to paragraph 4? Here you wish the law altered to the

effect that where cruel conduct affects or endangers bodily

or mental health, proof of this should be a sufficient

ground of divorce, irrespective of whether or not the

defender can establish that he has reformed by the time

of the action. In other words, you wish to have a vested

right to divorce in respect of cruelty?—That is so.

6316. And, therefore, the court will only look at what

has happened in the past and will have no regard at all

to whether the cohabitation could be resumed with perfect

safety to the spouse?—That is so.

6317. That view has been put before us in other memo-
randa, and that, of course, would be quite a substantial

change in the law as far as Scotland is concerned?—It

would.

6318. I will say nothing about the law of England—

I

am not quite clear how the law of England stands now

in that matter. I see you say in further elaboration of the

point in the last sentence of the next paragraph:—

.

“ It would be an even more remarkable situation if

a man who, by reason of factors outside his own control

such as injury or imprisonment, had been deprived of

the capacity to commit further brutal assaults on his wife,

could successfully defend an action for divorce on

grounds of cruelty because it was no longer in the

defender’s power to continue his cruel conduct.”

You are not suggesting, Professor, that at the present time

in Scotland that would be a defence to an action based

upon cruelty?—I sincerely trust not, my Lord, but if one

considers, for example, the case of Macfarlane, which I

think is reported in the 1952 Scots Law Times, page 8,

one can find some authority for that view. _

6319. Perhaps you can give us a short summary of what

the case was and how it was decided?—May I start at

the case of McLachlan in 1945, where there was an

epileptic who was not certifiable but whose frenzies were

calculated to recur? A judicial separation was granted

and in his judgment Lord Moncrieff pointed out that the

law had to do something to protect the pursuer. The

position would have been different if this man had actually

been certifiable, because the pursuer would already have

had the protection of his being in an asylum and, there-

fore, had these circumstances arisen, it would have been

unnecessary to grant the decree. In Macfarlane these

circumstances did arise—the defender had been guilty of

violent conduct and he was in an asylum, and I think
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it was before Lord Blades—his curator successfully main-

tained the defence that the pursuer was consequently not

in danger. I believe that there is another case sub judice

at the moment.
6320. The case of Macfarlanc, to which you referred,

was a single judge decision?—Yes.

6321. So far, at any rate, it has not come before the

Inner House. We do not know yet what the law would

be if it did, shall I say. Let me put it in this way : is not

the test at the present time this—not whether in fact there

is an improbability or impossibility of the two parties

cohabiting, 'but whether if they did cohabit there would

be danger to the wife from the husband’s conduct? Is that

not the test?—I hope that is so. It certainly was the one

mentioned by Lord Normand in Jamieson and by Lord

Justice Clerk Aitchison in McDonald.

6322. Can we go now to your next paragraph, because I

want to see where this is leading us? You want to remove

the occasion for casuistic and forced interpretations of

certain specific grounds of divorce, and in order to do this

you suggest the introduction of a general clause.

Is the general clause you have in mind supposed to be

going to cover both the illustrations you have given,

namely, unreasonable refusal of marital relations and

serious conduct short of saevitial—Yes.

6323. You refer to a clause that you have taken from

the German Civil Code—perhaps I might read it :
—

“ A spouse may bring an action for divorce if the

other spouse, by reason of a serious violation of marital

duty, or by reason of dishonourable or immoral con-

duct, is responsible for disrupting the foundations of the

marriage to such an extent that restoration of common
life in the true conjugal sense can no longer be ex-

pected.”

It is a clause of that kind that you have in mind?—Instead
of such cumbrous phraseology, if I might suggest an

adaptation of one which was suggested to the Commission

—a variation of what was suggested by the English Bar

—which would read:

—

“ Such conduct by one spouse as would make it un-

reasonable to require the other to continue cohabita-

tion.”

6324. Yes. That is a little more general and perhaps

wider than this definition that we have before us?—That
is so. It would largely depend on what the Commission

decided should be included in this clause which would

determine how precisely it should be drafted.

6325. Have you seen a definition that the Law Society

proposed to us?—I have not it in my mind.

6326. I will read it to you:

—

“ It is suggested that there are good grounds for

asserting that one spouse should be entitled to divorce

(or separation) where the other . .

.”

and here are the material words

—

“. . . has been guilty of a course of conduct wilfully

persisted in towards the pursuing spouse or towards the

children of the marriage of such a nature as in the

opinion of the courts shows on the part of the defender

an unwarrantable indifference to, or disregard of, the

normal obligations of marriage, and renders the married

life of the spouses intolerable to the pursuing spouse.”

—That alone, in my opinion, would not be the complete

answer to what I had in mind, because I envisage that

this general clause would include cases where there was

no volition on the part of the defender, and therefore he

could not, strictly speaking, be said to be guilty or wilful.

6327. I see. In other words, the distinction between

your definition and this definition is that this one is sub-

jective, in the sense that it has regard to the intention

of the offending spouse, whereas yours is objective and

has regard simply to the conduct irrespective of the ques-

tion of intention?—That is so, and also under my clause

the conduct would not necessarily be directed against a

spouse.

6328. That, I think, would follow if the test was objec-

tive. There is no intent then, and of course the question

of direction against the other spouse disappears. I think

I see the difference that lies here, and you prefer the

objective test of looking to the conduot, irrespective of

intention?—Yes.

6329. Now might I pass to paragraph 6, where you deal

with presumption of death? You point out here a diffi.-

culty—referred td by other witnesses—where the person

presumed dead reappears, and it may be that the wife,

who had brought a petition of presumption of death, has
re-married.—That is so.

6330. And you suggest that the wife, for example, should

have a right of election?—That is so.

6331. Either to reduce, I suppose, the decree that has

been pronounced, or to leave it standing. Supposing

she reduces the decree and then finds that her first husband
is not willing to come back and live with her. That would

not be very muoh help to her, would it?—It would not.

6332. And you could not compel him to come back?

—

You could not compel him. (Lord Keith)

:

All you could

rely on then would be an action for desertion. (Chair-

man)

:

Before making up her mind .the lady could con-

sult the first husband and say, “ Do you want to come
back?” and then she could make up her mind after that.

6333. (Lord Keith): It might be that she wished to

get rid of her second husband, and did not very much
care whether .she went back to the first one or not.

—

I agree that there might have to be a safeguard regarding

that contingency.

6334. I am not quite clear how .the safeguard would be

introduced. At any rate, you would just leave the matter

to her eleotion?—I would. I suggested, since obviously

this must not be allowed to trail on, that the time of

the election should be exercised within a period of six

months. On reflection, it might be better to make it

rather longer in case a period of gestation were involved.

6335. (Chairman): Perhaps twelve months from the

time the first husband reappeared? Would you agree

with that?—Yes, I would.

6336. (Lord Keith)

:

In paragraph 7, you say that you

wish to introduce as a ground of nullity the fact that the

defender was at the time of marriage pregnant by some

man other than the pursuer. We have had that very

fully canvassed before us. Professor, and I think there is

nothing that I wish to ask you further on that mutter.

Do you wish to add anything on that point?—I have

nothing to add.

6337. And then, under paragraph 8, I think that you,

in effect, approve of the recommendation of the

Mackintosh Committee?—Yes.

6338. It was suggested yesterday by one legal society

that legal rights should :be retained, but with an additional

power to the court to award aliment where there were no

legal rights worth having. Have you any views upon that

matter?—Frankly, no. I think that those who have

practical experience could answer this question better than

I can.

6339. You would not very much mind so long as sonic

provision is made for the care of the party whose legal

rights were valueless?—Yes.

6340. (Chairman): Lord Keith has put all the questions

that I meant to put, save one. In the last paragraph ot

your memorandum, you do add something which is not

expressly mentioned in the Mackintosh Report, though il

may be implied. You suggest that the court should have

power to vary the terms of marriage settlements. You
think that would be useful?—I think so.

6341. (Mr. Justice Pearce) : May I return to paragraph

1 of your memorandum? I gather that you feel difficul-

ties about this question of an offer to resume cohabitation

where there has 'been a breach. Are not the difficulties

really caused by talking about “ a genuine offer ” without

saying, “ a genuine offer which it is reasonable for the

other person to accept”? If you .put in those words does

not the whole thing become perfectly simple as a rule to

apply? (Admittedly, of course, it is one of the most
difficult things to apply the rule to the particular facts

—

that is a matter for the judge.) Now, the test of an offer

to resume cohabitation is, firstly, that it must be genuine ;

secondly, it must be reasonable for the other person to

accept. If, though genuine, it springs from a piece of

penitence which everybody knows will vanish the .next day,

then it is not reasonable that that offer should be accepted.

Thus, you have to look at all the surrounding circumstances

and see whether the offer was one which the other party

ought to have accepted. If it was reasonable, yet he or she

did not accent it, then .the desertion ceases to run. Is that

not right?—Yes, if I followed you correctly, that is right.
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6342. You see, you have to mate that limitatiou, «56. £»J****«
because, until you consider all

,

the siinoiindma
!

outside person should come in and see whether

stances, you do not know whetherjU was right or wrong that ™ we S,iag the right .thing or not?—This in-

for the person to refuse the offer. Yes. the^p
removing children from the parents

the „ho,e^^ -

6344. {Lord Keith): You mean that you retain the law
f*amed lawyer who has come here to suggest

of cruelty, where volition comes into the matter, out -

n changes ,;n the law, hut he does not profess to

where volition does not come into the matter, you intro-
haye had an eat ,praotical experience in the courts. I

duce some other ground, an objective ground of conduct/ ^ t that ,perhaps it is not quite fair—although I

—That is so. kno.w Mr. BeLoe did not for one moment mean to 'be

6345. (Mr. Justice Pearce): With volition do you also unfair—to ask him his opinion on these rather far-

include intention, because if you look at the intention of reach ing matters, to which perhaps 'he has not given has

the doer you get into deep seas, do you not?—That is so, best attention. They are not mentioned in his memo-

6346. But when talking of volition you are dealing with

the case of the person who is insane? That is at the back

of your mind?—Yes.

randum.

6358. (tMr. Beloe)

:

I was rather interested as to whether

an academic lawyer took a view of .principle about what

should happen to children, as to whether it was the job

6347 But is it really worth dealing with that at length, o£ the parents alone or whether the State should mter-

because it is cruelty, although to those who know the vene . But I am perfectly happy .to leave it where it is.

facts the man was insane? The case which you are
j may say that I shall read with great attention the

worrying about is, I think, the case oi Lissack, of a man Report of this Commission on the matter,

who deliberately murdered his wife’s child
> fi359 (Tndv Braes’)

:

May I turn to paragraph 7? I did- sentence

Smith. You say:-

“We consider that the justification of recognising

pregnancy per aliuin as a ground of nullity is not

because consent is vitiated on grounds of the wires

unchastity, tout .because account must toe taken of the

third life ...”

be guilty 'but insane when he was tried for the murder? r-

With respect, I would say that with the law as it stands

the just solution was reached toy extending what one would

expect to infer from cruelty.

6348. But it is rather a small point, really, is it not,

because the number of people who are guilty of cruelty
, .

through mental defect, through insanity, is fairly small, Does ltha,t mean that it is not the pregnancy you are

is it not
1?—That is so. The number of cases is small, but considering, but .the actual toirtih of the child? If in fact

the point is not unimportant. no child is born—'the pregnancy ceases--would that be a

,.. n p . t oa ihp r from vour memorandum good defence?—I had not considered this aspect, and I

6349. (Mr. Beloe)

.

I gather from y b
material point, that the pregnancy might

that on the whole you are content with the law or ocoi uun* is a
y h * that the time at which one

land with regard to divorce, subject to certain modifica cease. ^ matter would be at the date
tions? Yes.

u . . _ .
. ^ 0f marriage itself. The reason I included that sentence,

6350. Modifications rather than alterations/ inat is so.
which might ,have been. more happily phrased, was that

6351. So that you do not feel that it would be right
hitherto this matter has been largely discussed in connection

to import .into Scotland the principle of Mrs. White s
with con tracts impetrated by fraud, and if one goes back

Bill?—i myself would not press for it, no. t0 the institutes of Stair, the greatest of our legal writers,

6352 You feel that where a person has made a con- he points out that if one marries believing one s wife to be

tract and the other person is unwilling to release him. chaste, whereas in point of fact she is an unchaste woma ,

the latter iwrson should carry the day?—To be quite that in itself, once the marriage is complete, will not for-

frank it .is a matter on which I prefer to reserve my feit the contract of marriage. Therefore, what I aTr
|

saymg

opinion and confine my remarks merely to dealing with bere is that it is not because the contract has been induced

the law more or less as it is, without suggesting much ;by err0r, that we say that .this manage should be

n the wav of reform. annulled, but because there is a possibility of a third

6353. But on the whole that is your considered life coming into being, of which the husband is

opinion that .that is the right .thing to do for Scotland father.
.

a? the .present day?-If I am to express a view, yes. 636o. Does it matter, then, if that possibly taken

awav—.1 can imagine circumstances in which the wife

might get rid of that condition?—I feel that one would

have to decide at a particular time whether the marriage

was null and that the time which one should consider

is the time at which the contract of marriage was

completed.

6361. (Chairman): I gather that you do not suggest that

it should make any difference whether the child is born

or not?—No, my Lord.

6362. And, of course, there might be a great danger

— —
£ - - . , . in taking any other line, because if the wife, as Lady

it, there may, of course, have been some form of bar-
has said) wjshed that the marriage should stand,

gain in .the background—where they have decided what
she mjgbt possibly take certain steps. . . .—To terminate

is right for the children, and there is no question of ^ pregnancv yes .

sssTiiisritsrs £& Thank youH « -o.
my first impression, yes. randum, and for coming to 'help us .this morning.

6354. My next question is about the ohildren of

divorced parties. You have not mentioned custody at all.

Are you satisfied, as an observer, and obviously an in-

formed observer, that the law of Scotland works in the

interests of the children as regards custody?—There,

again, I feel that those in daily contact with .these cases

can express weighty opinions, whereas mine would not

carry much weight on that point

6355. Could I put to you just one question? Do you

feel .that where the .parents have decided what is right

for the children—we will not say why they have decided

(The witness withdrew.)
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PAPER No. 75

MEMORANDUM SUBMITTED BY THE ROYAL SCOTTISH SOCIETY FOR
PREVENTION OF CRUELTY TO CHILDREN

(A) SUMMARY
1. This Society is concerned with the status or position

of children as affected toy the law of Scotland relating
to marriage and divorce. With regard to marriage, it is

considered that two instances of the old Scottish practice
of irregular marriage, namely, (a) by habit and repute, and
(6) promissio subsequente copula, have much to commend
their retention. Each provides a measure of protection
for ithe parties concerned and any children of the union.

2. Wemaintainthat the first principle of marriage, namely,
the procreation and suitable upbringing of children, should
be kept in the forefront, if necessary by the introduction of
pre-marriage regulations designed to safeguard and protect
the health and well-being of future children. For instance,
the age and suitability of two persons to enter a contract
of marriage, the making of ante-nuptial marriage contracts
denying to unborn children their full legal rights, are
matters which seem to call for amendment. With regard
to dissolution of marriage or other matrimonial causes,
there appear to be few grounds for recommending any
alteration in the law of divorce in Scotland, but many for
changes in the administration and in the powers of the
courts. The weight of evidence required in proving cruelty
or insanity in actions for divorce would seem to require
revision and the jurisdiction of courts in Scotland restric-
ted by domicil should be extended in matrimonial causes.
There is ample justification for seeking that in matri-
monial causes where there are children, the rule in other
actions affecting children should be introduced and
emphasised, namely, that primary consideration be given
to the well-being of the children. It is evident that exist-
ing practice fails lamentably to assess the needs of children
materially, morally and financially. To this must be added
some sanction criminally or #«ai'/-criminally to deal with
a party to an action failing to obtemper a decree of the
court.

(B) MARRIAGE
3. Marriage considered (as in Scots law) as an inter-

change of consent between a man and a woman is in
effect a contract. While the statutory marriageable age is
sixteen years it would seem reasonable that approval and
consent be obtained for this as for any other contract
undertaken by a minor.

4. It is suggested that consent and approval might be
made available by application to the Sheriff and granted by
him after due enquiry extended to include medical reports
‘ on soul and conscience ”. The purpose of the Sheriff’s
enquiry would ensure that no incapacity of consent to
marriage exists either from non-age or mental infirmity
and that both parties are capable of undertaking full con-
jugal duties. The health and well-being of future children
might also thereby be safeguarded.

5. Any ante-nuptial marriage contract which restricts or
denudes any unborn child of .the enjoyment of his full
legal rights should be void. It is not unknown in ante-
nuptial marriage contracts for the income to be allocated
between each spouse and the capital divisible on the dis-
solution of the marriage with small provision for any child
in full satisfaction of legal rights.

(C) DIVORCE AND OTHER MATRIMONIAL
CAUSES

.f
-

.

Divorce and other matrimonial causes should fall
within the jurisdiction of the Court of Session and Sheriff
Courts in Scotland when the contract of marriage has been
entered into in Scotland. This would obviate the necessity
for either spouse having to seek a remedy furth of Scot-
land. It seems reasonable that those who enter into a
contract of marriage in Scotland should have the protection
and remedies afforded by the law of Scotland through the
Scottish courts. The principle has to a limited degree been
introduced <by the Maintenance Orders Act, 1950.

,. ^ i

'^vor?e or Ie8a
j
separation on the ground of cruelty

(including habitual drunkenness) places on the pursuer a
duty which is not easily discharged owing to the limited

manner in which the courts apply the rules of admissible
evidence. The incidence and effect of cruelty is really a
question of fact rather than one of law and possibly the
introduction of a jury in the hearing of such cases would
widen the scope of enquiry.

8. Again, in actions of divorce on the ground of
insanity the scope of admissible evidence is extremely
narrow and it is suggested that it should not be restricted
to statutory insanity but extended to include persons who
have been voluntary inmates of mental homes.

9. In actions for separation and divorce the court has
the widest and most general discretion to make interim
and final orders as to custody, maintenance and education
of pupil children of the marriage during pupillarity but
only before decree of divorce or separation is pronounced.
It is only too evident that the court is failing to exercise
its discretion according to the whole circumstances, and the
practice has developed of making no order concerning the
children in the absence of any plea thereanent. This is

perhaps the most serious criticism of procedure in Scot-
land in divorce and other matrimonial causes. There has
been in the law of Scotland no general rule that the guilty
father shall be deprived of his common law right to the
custody of the children and this has no doubt given rise
to the practice of requiring a plea as to custody. When
the mother is the guilty party the position is even worse.
Seldom is there any other than the most cursory enquiry
as to the children’s care and well-being and they are not
infrequently left in the care of a mother whose behaviour
as a wife has been proved to be such as to lead to the
dissolution of the marriage and in effect shows her to
be incapable of properly carrying out her conjugal duties.
A father divorced for cruelty as a habitual drunkard
may be left with the custody of the children.

10. It is recommended that in divorce and matrimonial
causes, where there are children of the marriage, the court
direct at a preliminary hearing that a full report be sub-
mitted by an independent commission on the whole circum-
stances relating to the children and the provision to be
made for their future, and receive and consider 3uch report
before considering the merits of the cause and pronouncing
decree.

1 1. Review of the awards of aliment for children in
divorce actions and in actions of legal separation is long
overdue, as the present sums awarded as weekly aliment
are far from sufficient. According to the law of Scotland
a father “ in the lower ranks ” was bound to give aliment
till the child was able to earn a livelihood and “ in the
higher” still longer. His responsibility for alimenting a
daughter was in certain cases more onerous. No standard
appears to be operative today other than a more or less
fixed rate, which appears to have been arbitrarily fixed
some years ago in an Outer House decision and largely
followed in that and the inferior courts. The standard
payment by local authorities in respect of what was
formerly known as “ the poor law child ” (and might be
considered as analogous to the “ lower ranks ”) was always
very much higher than that fixed by the courts in awards
of aliment. Rates approved by the Scottish Home Depart-
ment and paid by local authorities for children boarded
out by them are almost double that fixed by the courts.
It is not unknown for mothers to have to seek supplemen-
tary assistance (public relief) in spite of having successfully
obtained payment of an award of aliment from the court.

12. Non-compliance with court orders in divorce or
other matrimonial causes should be considered and treated
as a criminal or ^Kori'-criminal offence, and prosecuted
either ex proprio motu by the court making the order not
complied with, or summarily on receipt of a complaint
by or on behalf of the injured party. The practice of
leaving the injured party to proceed further by civil action
has given rise to hardship and it would appear unreason-
able that the court providing a remedy takes no action to
provide enforcement of that remedy other than by further
civil process. It has been found that criminal action
against a father for failing to provide for his children
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has 'been .prejudiced by the existence of a decree of divorce

with an order for maintenance which the mother has been

unable to enforce.

13. Aliment for the wife who has been successful in an

action for divorce is suggested where there are children

of the marriage. Where the successful litigant has been

the husband but the court, looking to all the circumstances,

has left the children with the mother, it is also suggested

that ithe measure of aliment awarded for the maintenance

of the children should be such as to include an allowance

for the mother in respect of her care of the children. It

is contended that to a wife and mother her existing rights

of property on divorce may prove illusory and she may be

no better off than if she had been the guilty party. Her
position quel the children might be regarded extra-

judicially and considered in the light of the person who
has the charge and care of the children and the aliment

assessed accordingly. The decree of divorce or separation

awarding custody of children to either spouse should

warrant any necessary transfer of tenancy of the house

formerly occupied by the family.

14. It is suggested that all awards of aliment in divorce

or other matrimonial causes be paid into court to the

clerk of court or other court official appointed for this

purpose.

(Received 22nd December, 1951.)

EXAMINATION OF WITNESS
(MR. C. A. CUMMING FORSYTH, representing the Royal Scottish Society for Prevention of Cruelly

to Children; called and examined.)

6363. (Chairman): Mr. Forsyth, you are the General

Secretary of the Royal Scottish Society for Prevention

of Cruelty to Children. Before I ask you any questions,

do you wish to add anything to your memorandum?—
(Mr. Forsyth)

:

May I just give the Commission some idea

of how I prepared the memorandum, and from what

sources I received my evidence?

6364. Yes, that would be very interesting.—The Society

has about thirty branches throughout Scotland, and about

a hundred district committees. When the questions were

put to me by the Commission I sent a letter to all the

district committees asking them for their views. In

addition, we have some sixty inspectors, with a concentra-

tion of inspectors in Glasgow, Edinburgh and Dundee,

where we maintain training schools for inspectors. I also

wrote to these inspectors to ask them to give me cases

illustrative of points in answer to the questions raised in

the Commission’s letter. The memorandum was then

compiled by me from the various replies, and circulated

to the members of the Council of the Society. I confess that

I am myself responsible for the first paragraph, which is

based mainly on my experience at the Edinburgh Legal

Dispensary, and upon cases referred to me by inspectors

for advice. The Society, of course, as is mentioned in the

memorandum, is concerned with the status or position

of children, and any recommendations which I received

from district committees which did not to my mind seem

primarily concerned with the effect on children have been

excluded. On the reference to .marriage of minors, the

suggestion which I received was to increase the age of

marriage to eighteen years, or to require consent to the

marriage of any minor. I have used the analogy of the

law of Scotland relating to the contractual obligations

of minors in this instance.

On my reference to domicil, this, I think, properly

relates to actions for custody of children arising from

divorce or other matrimonial causes.

In paragraph 9 the suggestion is made that the question

of custody and maintenance of children of the marriage

should be considered before pronouncing decree. It has

been suggested to me that it would be wiser, and would

perhaps save expense and time, if the question of custody

and maintenance of the children of the marriage were not

enquired into until after the court had decided to dissolve

the marriage, instead of setting iip a commission prema-

turely to enquire into the well-being of the children.

In paragraph 11 the implied criticism relates more

particularly to the Court of Session. The Sheriff Courts

have recently been awarding much higher amounts tor

the maintenance of the child.

6365. But the Court of Session, you think, is awarding

rather low amounts?—Indeed, yes, my Lord.

6366. I shall leave Lord Keith to deal with that para-

graph.—I have obtained from my inspectors a brief note

of cases available, in order to illustrate most of the

points which have been incorporated in the memorandum.

I do not know whether you would wish me now to take

each paragraph, as it were seriatim, and refer to the cases

illustrating them, or perhaps leave them until the questions

arise?

6367. I think that the best plan would be for the Com-
mission to ask questions—are the cases numerous?—No,

and they are very briefly stated.

6368. Then I think the best plan would be, as we reach

each point where you think a reference to a case would

be helpful, for you to refer to it. Then we shall see

the drift of the cases more easily. Is that all you wish

to say by way of introduction?—Yes, my Lord.

6369. You start by saying:—
“ This Society is concerned with the status or position

of children as affected by the law of Scotland relating

to marriage and divorce. With regard to marriage, it is

considered that two instances of the old Scottish

practice of irregular marriage, namely, (a) by habit and

repute, and (b) promissio subsequente copula, have much
to commend their retention. Each provides a measure

of protection for the parties concerned and any children

of the union.”

I appreciate that this suggestion might benefit the children

of such a union, if any children are bom, but is it not

better to encourage church or registry office marriages,

because then, at any rate, the matter is clear and definite

and everybody knows that the people are married? Do
you not think on balance that it is perhaps better to leave

old forms of marriage in the realm of forgotten things?

But I think that Lord Keith would like to add something.

(Lord Keith)

:

Mr. Forsyth, you do know that these old

forms of Scottish marriage have now been abolished?

—

Not marriage by habit and repute, my Lord.

6370. Habit and repute still stands, but the declaration

de preesenti and the promissio subsequente copula have

gone.—Yes, that recommendation should have been to

re-introduce promissio subsequente copula.

6371. (Chairman): You want to re-introduce a form

of marriage which no longer exists?—Yes, solely for the

protection of the child.

6372. I thin'k that the proposal is clearly outside our

terms of reference, although we are described as a Royal

Commission on Marriage and Divorce, but I did want to

know whether you had considered the counterbalancing

advantages of these forms of marriage being done away

with?—I think that I was basing my recommendation

mainly on the idea of contract, which has always been

present in the idea of marriage in Scotland.

6373. 1 see. Then, in paragraph 2, which is of a general

nature, you say :
—

“ We maintain that the first .principle of marriage,

namely, the procreation and suitable upbringing of child-

ren, should be kept in the forefront, if necessary by the

introduction of pre-marriage regulations designed to

safeguard and protect the health and well-being of future

children.”

I am afraid the Commission take the view that these

matters are not within itheir terms of reference, but we have

always gone on the principle of noting suggestions made
to ius, and it may be that we can refer to them dn our

Report. In the third sentence you say:

—

“With regard to dissolution of marriage or other

matrimonial causes, there appear to be few grounds for
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recommending any alteration in the law of divorce in
Scotland, 'but many for changes in the administration and
in the powers of the courts.”

Then, 'I think, each of the matters which you deal with in
regard to administration or the powers of the courts is dealt
with seriatim below?—They are, indeed.

6374. 'In 'paragraph 4 you say:

—

“ It is suggested that consent and approval might be
made .available by application to the Sheriff and granted
by hint after due enquiry extended to include medical
reports ‘ on soul and conscience The purpose of the
Sheriff’s enquiry would ensure that no incapacity of
consent to marriage exists either from non-age or mental
infirmity and that both parties are capable of undertak-
ing full conjugal duties. The health and well-being of
future children might also thereby 'be safeguarded.”

I was not quite sure whether you meant that to apply to
all marriages?—No, my Lord, that only applies to minors.

6375. You mean that that should be so in the case of
all marriages of persons under twenty-one or under some
other age?—Under twenty-one.

6376. In paragraph 5 you deal with ante-nuptial con-
tracts, .and you consider that it should -be unlawful for
children to he deprived of the enjoyment of their full legal
'fights 'by such contracts. If that could not be done I
imagine that there would be many fewer ante-nuptial con-
tracts. Do you think that on the whole they are good
things, or do you not like them?—Again, my Lord, the
memorandum is directed to the protection of the child

;

the whole 'bias of this memorandum is obviously directed
to that.

6377. {Lord Keith) : I was a little surprised at this para-
graph, iMr. Forsyth. It seemed to me to he a little out-
side your line of country. You do not deal with many
children of wealthy parents, parents who are so wealthy
as to be able to enter into marriage contracts, do you?

—

Our work, of course, is not restricted by questions of
wealth at all.

6378. It is not, I quite agree
; it is restricted to cases

of cruelty ito children.—'But the answer there, my Lord,
is that this suggestion came directly from a committee,
most of whom are practising lawyers.

6379. {Chairman) : If we may turn to paragraph 6, you
say in the opening sentence:—

“Divorce and other matrimonial causes should fall
within the jurisdiction of the Court of Session and Sheriff
Courts in Scotland when the contract of marriage has
been entered into in Scotland.”

The purpose of that is made obvious by the next
sentence :

—
“This would obviate the necessity for either spouse

having to seek a remedy f-urth of Scotland.”

,£
re y°u incidentally making a suggestion that the

Sheriff Court should have divorce jurisdiction?—No, my
Lord., that was badly phrased. It was not intended to
mean that the Sheriff Court should have divorce jurisdic-
tion.

6380. Thank you for clearing (that up. The next para-
graph states :

—
“'Divorce or legal separation on the grounds of cruelty

(including habitual drunkenness) places on the .pursuer a
duty which is not easily discharged owing to the limited
manner in which the courts apply the rules of admis-
sible evidence.”

Would you mind expanding that? To whait are you referr-
ing in the phrase “the limited manner”? Were you
referring to the necessity for corroboration?—No, I think
that again the paragraph is not particularly happily worded.
Tt was really intended to recommend that the court should
have wider powers in interpreting cruelty.

6381.

I see. In paragraph 10 you say:—
It is recommended that in divorce and matrimonial

causes, where there are children of the marriage, the
court direct .at a preliminary hearing that a full report
be submitted by an independent commission on the whole
circumstances relating to the children and the provision
to be made for their future, and receive and consider
such report before considering the merits of the cause
and pronouncing decree.”

I understood from your opening statement that you have
changed your views on that, and you think that first of
all the court should hear the case for divorce or separation,
then, as I understand it, .get the report by the independent
commission and then decide about the children. Is that
right?—That is correot, yes.

6382. I want to ask you one or two questions on that.
First of all, would you suggest that that should be done
in every case where there are children, even if the parents
are agreed, for example, that .the child should be with
its mother? Or are you suggesting that the court should
have a discretion either to refer the matter to the indepen-
dent commission or not?—I .think that perhaps in every
case .the court should decide, whether or not there is a
plea by the parent as to custody.

6383. When you say, " the court should decide ”, that
was not quite the question I asked. The court must decide,
of course, but I was asking, do you think that there should
be a reference to .this independent commission in every
case, even if the parents were agreed, for example, that
the .child should be with the mother?—I think that there
should be a reference to an independent commission in
every case. May I also say in connection with your
statement there, my (Lord, that the court must decide—in
our experience the court does not always decide as to
the custody of the child, in Scotland?

6384. You misunderstood me, or I did not express it
properly. What I meant was that any decision which is
taken with regard to the child must be the decision of the
court and not the decision of the independent commission.—Indeed, yes.

6385. The next question is, what do you mean by an
independent commission? What had you in mind? Had
you in mind more than one individual, or just one indivi-
dual who was specially trained and available for the
purpose?—I think that more than one individual was
intended. It was a recommendation by one or two district
committees, and in each instance it was intended as more
than one individual. I should imagine, on the question
of the type of commission which might be set u.p, that it
would be very similar to, say, the constitution of a juvenile
court. There, there must be at least one woman who has
some knowledge and experience of the care and upbringing
of children, not necessarily somebody who by sundry
qualifications in child psychiatry or psychology is sup-
posed to be qualified to know about the children, but a
person who has had some practical experience of and
concern for the upbringing of children.

6386. I am sure you appreciate that that independent
commission could not do its work without, for example,
finding out about the home and the financial arrangements
being made?—That could be done. When the Sheriff
Court is acting as a juvenile court and a child is brought
before it, information is laid before .the court as to the
child’s home circumstances, educational standard and so
on, so the .machinery does in fact exist in the lower courts
for that.

6387. What I do not understand is this: why should
not the judge bearing the case refer it direct to the person
who makes this enquiry and finds out about the home and
education and anything else? Why interpose this indepen-
dent commission, which would very greatly add to the
delay, not to say the expense, of the court proceedings?
I do not see the point of this further commission.—

I

think, my Lord, that I might amend my reply to your
previous question. Whilst it was undoubtedly intended by
the committees who sent in this suggestion that a com-
mission should be set up, I do in fact myself .think that
procedure similar to that an the lower courts, whereby the
court receives the information from a qualified person,
would be quite sufficient.

6388. It seems to be simpler, less expensive, and shorter,
and also, instead of getting hearsay information through
the commission the judge would .get the information direct
from the man or woman who made the enquiries.—Yes.

6389. In the third sentence of paragraph 13 you state :
—

“ It is contended that to a wife and mother her exist-
ing rights of property on divorce may prove illusory
and she .may be no better off than if she had been the
guilty party. Her position qua the children might be
regarded extra-judicially and considered in the light of
the .person who has the charge and care of the children
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and the aliment assessed accordingly. The decree of
divorce or separation awarding oustody of children to

either spouse should warrant any necessary transfer of
tenancy of the house formerly occupied by the family.”

1 have two questions on that. First of all, would your
Society agree with the recommendation made by Lord
Mackintosh’s Committee, that, on any decree of divorce,

the court should be given power to review the position

generally—putting it shortly—and make such provision
for the innocent party 'by way of capital or income, as

seems fit? Would that meet your views?—That would
largely meet the views of my Society.

6390. Then, there are certain difficulties in a transfer

of tenancy, which I would call to your attention. I sup-

pose that you contemplate that if one spouse, let us say
the wife, has got the children, and the tenancy is in the

name of the husband, the court should have power to

transfer the tenancy to the wife?—Yes, my Lord.

6391. There are certain practical difficulties about that.

Let me mention two : one is that as long as the tenancy is

in the name of the husband, he is liable for the rent and

for any repairs which the tenant is liable to do, whereas if

you transfer the tenancy to the name of the wife, the land-

lord would be entitled to look to her for these matters.

That might not be altogether an advantage. The other is

that from a landlord’s point of view, you are substituting

for a tenant who is able to pay the rent, one who may
not be able to pay. Do you think possibly that some
less drastic solution might be found, for example, some
provision that the husband shall not assign the tenancy
and shall permit 'the wife to live there? You are not a

lawyer, are you?—I am, Sir, but not practising.

6392. Possibly these practical difficulties were not very

fully present to your mind?—No. I can see the practical

difficulty there, and possibly the alternative suggestion

which you have made would be quite a suitable one. Of
course, I also know that in so many of our cases the wife

and children are debarred from the asylum of the house in

which they have lived all the time.

6393. That has been brought to our attention, and we are

very fully conscious of it. It results in really great hardship

in many cases.—I have a very brief note of a case here,

though I do not know that it really gives any additional

help on the point. It refers to a father who won a con-

siderable sum of money, presumably on the football pools

—about £50,000 ; he was drinking to excess, and was 'be-

lieved to be driving a motor vehicle whilst under the

influence of drink. The wife’s nerves broke under' the

strain
;
she taunted him and reviled him until he gave her

several hundred pounds to leave the home. This happened
on more than one occasion, because she returned at inter-

vals and was always given additional money
;
she banked

all the money she got, but she went back to him, according

to our inspector, for the sole purpose of trying to save the

home. The point made in that case was that this man
will sooner or later squander 'his fortune, and it appears

that there is nothing the wife can do. If she had grounds
for legal separation and aliment, she would still be unable
to do anything to save the money, which would have
benefited the children. Therefore if the house could be
put in her name, then, in the event of her being successful

with any action and having the house transferred to her
name, at least she could give the children a considerably
greater measure of protection than is likely to 'be afforded
to them in due course, in view of what is likely to happen
in this case.

6394. Do you mean that in that case there is likely to

be a divorce? You have not stated any grounds for

divorce.—I presume there is that likelihood, my Lord.

6395. (Lord Keith): That would seem to be a very

good case, Mr. Forsyth, for the wife taking a divorce and

claiming her legal rights out of this £50,000. She would
then have a substantial sum of money and could go and
buy a house for herself.—I quite agree.

6396. (Chairman) : Is it a freehold house, or is it held

on a tenancy?—A tenancy, my Lord.

6397. That of course is rather a special case.—It does

not illustrate the point under discussion very soundly,

perhaps.

6398. I am sure we appreciate the point that you make,

that it is very often a great hardship on the wife if she

has to leave the matrimonial home, although she has got
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custody of the children. That is very fully before our
minds. I think that if you have notes of cases, unless
you would like to read them now, it would be helpful if

you handed them to the Secretary, and we could then
have them copied for the use of the Commission.—I will
do that.

6399. In the last paragraph of your memorandum you
say :

—

“ It is suggested that all awards of aliment in divorce
or other matrimonial causes be paid into court to the
clerk of court or other court official appointed for this
purpose.”

That would mean, would it not, that the wife would have
to go to the court every week to collect the money? Do
you think that that is better than the present arrangement,
by which it is paid direct to the wife?—Yes, my Lord. I
believe that this follows the system in operation in England.

6400. That may be, but what was your reason for
thinking that it should be introduced into Scotland?

—

Because so frequently husbands who have to pay aliment
in respect of their children fail to do so, and frequently
we have to chase them down into England, have them
seen there and try to persuade them to make some provi-
sion for the children. The difficulty arises if we turn to
the mother and say to her :

“ You have a civil right of
recovery here ”, And in fact it is what 'happens in many
instances when our inspectors report such a case to the
Procurator Fiscal. Where there has been a divorce, the
Procurator Fiscal invariably takes the attitude that this is

not properly speaking a case for him to deal with under
the criminal law, because there has been a civil decree
of divorce with an award of aliment against the man,
therefore the wife should take her civil remedy and recover
the aliment. She is very seldom able to take that remedy
in Scotland, when the husband has absconded to England,
and invariably it means coming back to our Society and
our asking the English Society to see the man. But we
feel that if the award of aliment made by the court were
at the same time ordered to be paid into or through the
court, the difficulties which mothers experience in these
cases would be largely obviated.

6401. I think what you really have in mind is that
not only should the money be paid into court, but it

should be the duty of the court to collect it, instead of
that task falling on the wife?—We had that also in mind,
because I think we have said in a further paragraph that
we would like to make it almost a criminal offence for
the parent to fail to pay aliment if ordered to do so by
the court. It is a sort of extension of contempt.

6402. (Lord Keith): Just to follow up this last para-
graph, do you think that there would be any less difficulty
in a court official collecting the aliment, than in the mother
or the mother’s solicitor collecting the aliment?—In prac-
tice it would be, I think, much better if the court official

were to collect the aliment.

6403. One can see that it might be better for the court
official to collect it, but the question was: do you think
that he would be able to collect it any more easily than
the mother?—I think that he would have the sanction of
the court behind him in making his collection, whereas the
mother, having’ to go to a solicitor, and having to pay
the solicitor . . .

6404. I see the expense point.— ... is not only more
reluctant in that respect, but I feel that the official of the

court would have a certain sanction of the court behind
him in collecting that money.

6405. You think that the husband would be more ready
to pay into court?—I think he would, because so many
of these cases are left to our Society, again because of
the sanction that rests in the phrase “ the cruelty man ”.

In many of these cases, where a man has had an award
of aliment made against him, the mother tries to recover
aliment, and either by reason of delay or expense is

unsuccessful in doing so ; she then comes to the
R.S.S.P.C.C. and complains to the inspector that her
husband is not providing for his children, which of course
is a presumed offence of wilful neglect. The inspector
then sees the husband, and the very fact that it is a
“ cruelty man ” who sees him has a social sanction, as

a rule, to persuade him to fulfil his obligation and pay the
money,
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6406. Then you are really doing the work which you
want the clerk of court to do?—-Indeed we are, in this
particular instance.

6407. Is not that a very good piece of work for your
Society, Mr. Forsyth?—In respect of these cases of failure
to .provide, over a long period of years we have been
doing the work of the local authorities in collecting
aliment or recovering money which they have paid out
under public assistance—and today which the National
Assistance Board has paid out. A great number of these
cases are referred to our Society because of the presumed
offence of wilful neglect. But our work could be narrowed
down very considerably, we are not debt collectors so
much as a Society for dealing with neglect and ill-

treatment of children. In many of these cases referred
to us, of failure to provide, there is really no evidence'
of neglect or ill-treatment suffered by the children. That
has been safeguarded by the State through national assist-
ance. That is why, as a matter of principle, I think
that much of .this work of debt collecting should not
properly ibe .placed on the shoulders of a Society such
as ours.

6408. Formerly, under the Poor Law, if a father
deserted his wife and children and refused to maintain
them, he could be imprisoned?—He could.

6409. Has that power gone?—No, it still exists, under
the National Assistance Act, 1948, but the machinery,
of course, is slow in operating and a great deal of that
work has been put on to us. Frequently we charge the
man with an offence under the Children and Young
Persons Act—the remedy is very much more readily
available than that which exists under the National Assist-
ance Act, and the machinery is very much more quickly
put into operation.

6410. Have you considered this, Mr. Forsyth: what
would be involved if the Sheriff Clerks—I suppose they
are the people?—They would be the people, yes.

6411. . . . had to collect the aliment in all the aliment
cases throughout the country? You would need a very
considerable augmentation of the Sheriff Clerks’ staff,
would you not?—Indeed, I am afraid we should, my
Lord.

6412. That is a practical consideration.—Yes. I think
perhaps it could be dealt with in such a way as this,
that the Sheriff Clerk would have the right of receiving
the money from the responsible parent; in other words,
the court would decree that the aliment would be so much,
that it would be paid by A.B. into the court at regular
intervals, and also that he should notify the court of
any change of address—that is a very important point

—

and the Sheriff Clerk, failing to receive such money,
could then notify our Society, or the police, for that
matter.

6413. I see all these possibilities, but what I am saying
is that that is going to involve a very great deal of work,
which the present staff of Sheriff Clerks oould not pos-
sibly tackle. It could be done only by a very large
augmentation of the staff of the Sheriff Courts—I thought
that surely if it is done in England there is no reason
why it should not be done in Scotland.

6414. Yes, but the system of magistrates and magistrates’
clerks is quite different, and the separation and main-
tenance cases in England are vastly greater in number
than the separation and aliment cases in the Sheriff Court?—Yes, I can appreciate that.

6415. There is a practical difficulty, and that is all
I am pointing out. I think you agree with that?—Yes,
I appreciate that. {Mr. Maddocks): In England, of
course, on a magistrates’ order, the amount of the order
is paid through the court and it is .the duty of the chief
clerk of the court to enforce payment after a certain
period, if it is not made.

6416. {Chairman): That is, I suppose, what you would
like to see in Scotland?—Yes, indeed.

6418. That is a very big innovation into international
tew, is it no't?—That is a suggestion made by one or
itwo committees and which I have phrased in this particu-
lar way, but I should imagine that what these committees
may have had in mind was directed mainly to the
questions of custody arising from such actions.

6419. That might be, and that would raise different
questions. I do not want to enter into the legal aspect
of Che matter. You have explained paragraph 7, which
I was not clear about.—iMay 1 say, my Lord, in connec-
tion with paragraph 7, into that recommendation I should
think would readily fall the extension of divorce for
cruelty to include such cases as a mother who has been
put in a state of alarm because of the cruel conduct of
her husband towards her child? I have one or two cases
here illustrating one of those suggestions, that, not perhaps
a first conviction of a father for cruelty to a child, but
at least a second conviction, should be regarded as
sufficient ground for divorce for cruelty.

6420. You are suggesting that cruelty to children, at
least if there has been a second conviction of cruelty to
children, should be a ground of divorce by the mother or
by the father?—Yes, where there is evidence led to show
that the mother has suffered by her intervention, or her
physical or mental health has been affected.

6421. You do not take only the cruelty to the ohildren,
you include the effect on the mother?—The mother, of
course, would be the pursuer.

6422. Yes—or it might be the father?—It might be the
father, yes. There is one case which I have noted here,
where the father had been guilty of lewd practices to the
child off his marriage ; he was convicted of this, and the
mother subsequently forgave him. He returned to her,
and she tried to save the home, but she had lost all sense
of love or affection for him, in fact her attitude amounted
more or less to one of contempt. One can imagine the
dreadful effect on children who had to be brought up
under such circumstances. The mother did in this instance
try to raise an aobion for divorce on the ground of cruelty,
but of course was quite unsuccessful. So that is another
aspect of the effect on the ohildren having repercussions
on the law of divorce for cruelty.

6423. Yes, we have had that aspect of the matter
brought before us by other bodies, Mr. Forsyth, and I
think we quite appreciate that. You have one rather
remarkable suggestion in paragraph 7, that a jury should
be introduced into cases of cruelty. Is that a considered
suggestion?—It is made by myself, my Lord. 1 think
that the suggestion arose mainly from this point of view,
that from the experience gained by myself and by the
inspectors of this Society, it seems so wrong that cases of
cruelty are, as it were, judged by a fixed measure laid
down in a statute, whereas so many of these cases of
cruelty—and .this I know from practical experience in
the Legal Dispensary—are entirely a question of fact,
and there are so many aspects of cruelty which, however
learned the judge may be, may not always appeal to
him as they would if he had the assistance of a jury.

6424. Then you think that twelve people would decide
these cases better than one?—They might assist the one.

6425. Now may I ask you to look at paragraph 9?
You say that there are many cases where no order is
made with regard to the custody of children.—That is

correct.

6426. And you say: “This is perhaps the most serious
criticism of procedure in Scotland in divorce and other
matrimonial causes ”. Do I understand that what you
are saying is that in every case where there are ohildren,
whether custody of ohildren is asked for or not in the
divorce proceedings, there should be an enquiry into the
position of the children?—Yes, my Lord.

6427. You press it all that way?—Every time, yes. I
have numerous cases and numerous illustrations where
there has been a real hardship, not only to the wife
concerned but to the children.

6417 (Lord Keith) : I see the desirability of it, Mr.
Forsyth. I am just wondering how the authorities would
react. Now may I ask one or two questions on the rest
of your memorandum? As I understand paragraph 6
what you are suggesting is that wherever a marriage
has been made in Scotland the divorce should take place
in Scotland.—That is correct, yes.

6428. I just wanted to know how far you pressed it.

I think that in fact the same proposal is made by the
English Society?—Indeed? I have not seen their
evidence.

6429. Now may I ask you to turn to paragraph 11?
You have some reference here to the amount of aliment
awarded being out of touch with the allowances made
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by the National Assistance Board. I think you said that

the Sheriff Court rates had recently 'been increased?

—

They have recently been increased.

6430. Can you tell me what the awards made in the

Sheriff Court run to?—1 think, and I am quoting from
^Dundee, that they run from 16s. ito £.1.

6431. For one child?—For one child.

6432. If there are a number of children, does the rate

tend to average at the lower figure?—It does.

6433. What is the national assistance rate?—I cannot

recall that. (Mr. Maddocks): It is 17s. 6d. a week in

England.

6434. (Lord Keith): Then what rate do you say is

awarded in the Court of Session?—I think that it is 15s.

for the first child, and 12s. 6d. for each additional child

—and that is a high award.

6435. Is 16s. to £1 a general .rate throughout the Sheriff

Courts in Scotland, or is it only in Dundee that you have

heard of this?—1 have heard of it in Dundee, and I

understand /that it is gradually being applied in other

Sheriff Courts.

6436. I think I can say that certainly there seems to be

a /tendency to increase the rate in the Court of Session,

too. Are you aware of that?—I was not aware of that.

Some time ago the Public Assistance Association—'that

was before the war—asked me if I would press the Court

of Session, and /give it evidence in support thereof, to

increase its allowances, and it was then that I ascer-

tained the manner in which the allowances were fixed.

In the Society’s memorandum, my Lord, 1 referred to the

amounts .paid by local authorities for boarded-out

children; I think that the minimum rale is about £1,

irrespective of t'he number of children. There is no ques-

tion of averaging out, and I think it is made clear in

the paragraph following that, that if the wife is to be

regarded as being in the same position as a person with

whom a child has been boarded out, then she should get

not less than what is the amount recognised by local

authorities for boarded-out children.

6437. I quite appreciate the point. Of course, some-

times local authorities might be regarded as rather more

affluent than indigent fathers.—I have a feeling that the

courts very seldom assess the amount /in proportion to

the income or the standard of living of the father.

6438. But surely, Mr. Forsyth, does not the court always

make some enquiry into the wages earned by the father?

—That is the duty of the court, I should say.

6439. It has that before it, has it not, when it tries

to fix the amount of aliment?—But the amount given is

very seldom varied, even although the incomes of the

litigants vary, so that that would suggest that the allow-

ance is not .always related to the income available.

6440. I agree that there may be some undefended cases

where the wife may not be able to speak to the earn-

ings of -the husband and cannot get an employer to come—
I quite agree with that. In that case the court has simply

to apply something in the nature of a standard amount,

has it not?—Yes, I suppose so, under those circumstances.

(At this stage the Commission adjourned for a

short period.)

6441.(Lord Keith): Mr. Forsyth, I have only one

further matter to ask you about. In paragraph 12 of your

memorandum you say that non-compliance with court

orders in divorce or other matrimonial causes should be

treated as an offence and should be prosecuted either ex

proprio motu by the court making the order not complied

with, or summarily on receipt of a complaint by or on

behalf of the injured party. What I wanted to ask you is

this; can you not apply to the Sheriff for a warrant of

imprisonment if aliment is not paid under a decree?-^

think that you are correct there, but the question that

arises is, possibly, the action which has to be taken by

.the mother to obtain that remedy, and possrbly the expense

involved.

6442. Is this not taking one back to the idea of enforce-

ment by a court official? Is that what is in your mind?

—Yes, it goes perhaps further than that, in respect that

when the decree is announced, that is, of divorce or legal

separation or adherence and aliment, the defender should

be notified then that his failure to obtemper the decree

of the court may be followed by criminal action by the

court.

6443. I do not quite see what the point of criminal

aotion is if he knows that, at the .present time if he fails to

pay, an order can be obtained :to imprison him?—He
does /not know that at the present time.

6444. There is no point in changing your procedure, is

there, if all you want is notice to him that he may be
imprisoned? Is that all you want?—I was hoping to
get some further sanction than that, because in practice,

dealing with actual cases, we do find in a very large

proportion >of these cases that the man merely snaps his
fingers at the order of the court, clears off and makes
no attempt whatever to provide.

6445. I quite see that.—In effect, the mother’s remedy
there would be presumably to go to the Sheriff Court and
ask for a warrant of imprisonment, but that involves ex-
pense for the wife. What in fact more usually happens
is that she comes to the R.S.S.P.C.C. When we, having
enquired into the facts, present a case to the Procurator
Fiscal, he turns round and says, “ The woman has a civil

decree and she has a remedy ”. While she may have that
remedy, she does not in fact avail herself of it.

6446. Does it boil down to this: instead of the wife
enforcing the decree by obtaining a warrant of imprison-
ment, you want some other party, preferably a Procurator
Fiscal or some court official, to enforce the decree and
obtain a warrant of imprisonment?—That is, in effect,

what it would boil down to in practice.

6447. Because, so far as criminal and civil imprisonment
are concerned, there would be no practical difference
between the two?—Not today, except that the latter

remedy would be more readily available if it were im-
mediately applied by the court without the intervening
necessity of applying for further process.

6448. And you spoke about the man “ snapping his
fingers ” and so on. It would not matter who was going
to enforce the decree in order to get a warrant for
imprisonment, if he snaps his fingers and clears out he
will do that in either case?—If he were informed by the
court that his failure to pay the aliment would result in

his immediate arrest and imprisonment, I think that in

practice he would be very reluctant merely to pay no
attention to that warrant.

6449. I do not quite understand this preference for

imprisonment at the instigation of a court official instead

of at that of the wife?—We cannot get the man sent to

prison because most of the Procurators Fiscal say, “No,
you should get the woman to take action, she has a civil

remedy”. But in practice the woman does not do that.

Our proposal is really for a short cut to give immediate
sanction to an order of the court.

6450. (Dr. Roberton): To return for one moment to

paragraph 9, Mr. Forsyth, are you telling the Commission
•that your Society is seriously concerned about this omission

of interim or even final orders with regard to custody?

—

Yes, we are.

6451. Xou feel that that is a serious difficulty?—We are

very concerned about that. It comes up with great

frequency in reports from inspectors.

6452. Then with regard to offences against children,

of which you have already spoken, is it your experience

that very often the mother is reluctant to report such

cases? That it is often very difficult to secure conviction

because of her hesitation to report the offence in full,

particularly with regard to cases of incest?—To report

cases to us?

6453. To the court, or possibly to your officers.—They
are reluctant to report immediately to the officers of the

court. They may readily report to our inspectors.

6454. Do you find that the “ cruelty man ” gets as much
work from the National Assistance Board nowadays as

he did formerly from the public assistance authorities and
parish councils?—Not quite so much.

6455. Then with regard to the co-ordination of the

various officials concerned with the care of children, is it

usually the children’s officer who acts as co-ordinating

officer, or do your officials sometimes undertake that

co-ordinating work?—The children’s officer always acts

as the co-ordinating official, I think.
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6456. But each local authority has the right to make its

own rules?—Indeed, yes.

6457. (Mr. Young) -. I would like, first, to follow up the
difficulty about imprisonment for aliment. Does your
experience lead you to believe that our present system
for securing aliment is not effective?—It does, indeed.

6458. Is that due to the fact that it has to be done at
the expense of the individual who is seeking it?—That
is correct.

6459. Do you think that there would be a big difference
if that were done at the expense of the State?—There
would, yes.

6460. You say in your memorandum that you would
like to restore the old Scottish practice of irregular marri-
age, namely, by habit and repute, and promissio subsequent
copula. The position in Scotland prior to 1940—correct
me if I am wrong—was that there were three forms of
irregular marriage, namely, declaration de praesenti, pro-
missio subsequente copula, and habit and repute. In 1940
the first two, de praesenti and promissio subsequente
copula, were abolished?—Yes.

6461. But there is still in existence, and this is what I
want to make clear, marriage by habit and repute. So
there is no question of having to restore that?—No, it is

left. I wonder if I could add to that, my Lord, because
it occurred to me that to Lord Keith, who questioned me
on that earlier today, l did not perhaps give a clear
picture as it appeared to me from my experience of the
marriage promissio subsequente copula? I can recall a
case from Stirlingshire where the inspector wrote me to
tell me that he had a case of some difficulty, a young
woman, engaged to be married, who was going to have
a baby. She was in great distress and her people were
in great distress. He wrote to me that he had been asked
to advise on the case. I suggested to him that he should
see the fianed and point out to him that this young
woman had a right to go to the Court of Session and ask
for a declarator of marriage, therefore he should morally
at least assume the responsibility for the child when it

came. That advice was acted upon, but I am not able
to give any information as to the outcome, because
inspectors, when they write for advice and get it, very
seldom write back and tell -me what has happened. But
on another aspect of the same question, I have not
infrequently known of cases where the putative father is

in England and we receive a complaint from the mother
that the man had promised to marry her and had gone
off and left her. One of my difficulties here when we
write to the English Society and ask them to interview
the putative father, is that they are very reluctant to do
so because of the law of criminal libel in England, and
invariably we have to send them an assignation by the
mother. In one or two instances of this kind before the
war—there are not very many, I admit—I have taken the
course of suggesting to the English Society that they should
point out to the man in question that, according to the
law of Scotland—as it then existed—the mother had a
right to go forward to the Court of Session for a declarator
of marriage and therefore that he should face up to his
responsibilities. That is an indication as to the use to
which the old form of Scots marriage was put in our
case.

6462. May I return to the question of aliment? Speaking
from your experience, do you think that it would be an
advantage in Scotland if we were to introduce a summary
method of obtaining aliment by a procedure rather like
our small debt procedure?—Yes, it would, I think.

6463. Do you find from experience that our present
system takes rather a long time?—It does, yes.

6464. And is expensive?—And is in my experience so
seldom resorted to by the mother in question.

6465. Further, when a woman wishes to recover
aliment by means of arrestment, she has of course to
bear the expenses of the arrestment in the first instance?

—

Yes.

6466. In addition to that, even if she recovers these
expenses from her husband, do you find in your experience
that the recovery of these expenses sometimes affects the
recovery of the aliment?—It is invariably swallowed up
in the first instance in payment of legal dues.

6467. So that in the end, even though you recover the
expenses, you do not recover the aliment, and vice versa.
Is that the practical result?—That is the position, yes.

6468. Lord Keith discussed with you earlier the question
of the prosecution of a father who has neglected his
children. Do you find from your experience that
prosecutions at the instance of the Procurator Fiscal do
not take place unless the case is an extreme one?—Yes.
It has to be extreme—well, not necessarily extreme,
but it has got to be very well documented by evidence
before the Procurator Fiscal will accept such a case from
us—that is, cases of failure to provide.

6469. Yes, 1 want to get that clear. It is not until
you have almost exhausted every other remedy and the
man is very badly in arrear with aliment that you can get
the Procurator Fiscal to move?—That is true, and there
is another point arising out of that. A Procurator Fiscal
will not accept a case unless we can prove that the man
is earning. If the decree of the court had the sanction
of almost criminal proceedings, then the difficulty that
so frequently arises in persuading a Fiscal to accept a
case would not be there because the Fiscal would be able,
first of all, to tell the man that he had the necessary
evidence of the man’s earnings over the period of the
charge. That is not always available at the moment.

6470. May I ask a final question? You have experience
of both the Scottish and English systems of recovery of
aliment?—Very little in England.

6471. Do you think that the English system of getting
the order is preferable to the Scottish?—I do not quite
follow that.

6472. I was just wondering if you could say out of
your experience whether you could get an English order
for aliment more quickly and less expensively than a
Scottish order?—In England you can get a maintenance
order as easily as anything, in Scotland you cannot.

6473. That is what I wanted to know. Now may I turn
to a question quite different from any that you have
been asked, arising out of your experience of the Children
and Young Persons Act? Under the Act of 1937 you
can get control of a child in need of care or protection,
and further, once an order has been pronounced under
that Act an application can be made at a later date for
its revocation. Have you in your experience heard it

suggested that all that a court needs to consider when
revocation is asked for, is that the original conditions
which resulted in the pronouncement of the order no
longer obtain?—Yes, I have heard that put forward.

6474. Following from that, do you not think that it

would be a wise thing to have a general provision in the
law that in all cases where any court has to consider
the care and custody of a child it should have in view that
the paramount consideration is the interest of the child?
—That is said expressly, I think, in our memorandum,
and certainly is our view without any doubt whatever.

6475. Whether it is under the Children and Young
Persons Act, or custody in a divorce or a straightforward
custody case, there ought to be a general provision that
the only thing that the court should keep in view is the
interest of the children?—1 thoroughly agree, yes.

6476. (Mr. Beloe) : I think that you have already agreed
to an amendment of your proposal in paragraph 10?

—

I have.

6477. You do not want the court to call for a report
on the children before the case is settled?—Before the

decree is pronounced. That is. after the court has decided
upon a dissolution of the marriage, but before giving
pronouncement to a decree.

6478. I gather that you want an investigation to be
made in every case where there is a child of the marriage?
—Indeed, yes.

6479. Have you realised that there is a very considerable
number of undefended cases where the children are not
at present referred to?—'There is, yes.

6480. And that would mean that there would have to

be someone to whom the question of the welfare of the

children is referred. In Scotland there is no experience
of this procedure, is there? It would be introducing an

entirely fresh, element, would it not?—I think that I did

give an illustration in the Sheriff Court acting as a juvenile

court. This has information with regard to children

brought before it, so that the machinery does, in fact,
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exist in Scotland for providing the court with informa-

tion as to the children’s background, educational attain-

ments and so on.

6481. That report comes from the local authority, does

it not?—Yes.

6482. Would you be satisfied if that was the informa-

tion provided to the Court of Session?—Well, 1 had hoped
that it would be left to the Court of Session to say whether
it was satisfied on the general principle. My Society

would say that there should ibe an enquiry into the well-

being of the children before the decree is made final.

6483. Would you be happy if that report was auto-

matically made to the judge wherever there were children

of parties who were seeking divorce?—Or separation.

6484. May we deal with divorce for the moment?

—

Yes.

6485. And then it was left to the judge to decide whether

he wanted further enquiry made?—Yes, I think that

would be very sound.

6486. And you would like the same done in the Sheriff

Court in cases of separation?—Yes.

6487. {Lady Bragg) : May I refer to paragraph 9, in

which you say, “ When the mother is the guilty party the

position is even worse”? Would you agree that even
a mother who has been guilty of some matrimonial
offence, who might even be called a bad woman, might
still be a good mother and the sort of person you would
want young children to go to rather than, shall 1 say,

to a good father?—Yes, indeed, I would agree. There is

no doubt that many mothers who are in fact charged

by us, and from whom we propose to move their children,

still have that essential spark of love and affection for

the children. Even the worst of the mothers whom we
have to bring before the courts have a certain amount
of that.

6488. So you would be quite inclined, if you had to

decide a custody case, to give those small children to

the mother?—With suitable safeguards. This is rather

a general question, but assuming that the court obtains

a report—on the lines proposed—about the children, and
that it takes that into account, as well as the personality

of the mother concerned, whatever her offence may be,

then I would agree that the court might quite suitably

award the custody of the children even to such a mother.

6489. (Chairman) : I am not quite sure that the answer
is related exactly to the question. I thought that Lady
Bragg’s question was directed to this: a mother might

be guilty of a matrimonial offence, such as adultery, and

yet might be a perfectly suitable mother to have charge

of small children. You are answering on the footing

that the mother in question was one who had been charged

by your Society for not being a good mother. I do not

think that you quite understood the question.—1 quite

agree that I did not give a correct answer. (Chairman)

:

Would you answer the question which Lady Bragg in fact

asked—a mother who /has committed a matrimonial

offence such as adultery, would you consider that she

might still be a suitable person to whom small children,

especially, might be committed? That was your question.

Lady Bragg?

6490. {Lady Bragg)

:

Yes. And you agree?—Subject to

suitable safeguards.

6491. Am I right in thinking .that you said the maximum
award of aliment for the children is £1? I thought you

said 16s. to £1, and I wondered if that was 'laid down
somewhere?—No, 1 do not think that there is any award

laid down anywhere. What I said was that I do know
that in one Sheriffdom in Scotland the awards by the

Sheriff for alimenting children are from 16s. to £1, and

I think that, in answer to Lord Keith, I said that 'this

would be averaged out if there were more than one child

—that is, £1 for the first child, lbs. for the next and

subsequent children.

6492. What I want to know is whether there is anything

to prevent a Sheriff from giving 30s. for each child, which

is 'the maximum by law in England?—Nothing that I

know of.

6493. {Lord Keith): He might give 40s. or 50s. in a

suitable case?—J think that during our previous discussion

on that very .point, I rather diffidently referred to the

position of a boaided-out child. I gather that where a

local authority board out a child with a foster-mother they

are limited to £2 per week—that is their upper limit.

There is no lower limit. Therefore I suggest that a

similar standard could apply, where the court left the

child with that child’s natural mother.

6494. <Chairman

)

: As I understand it, your answer

referring to 16s. to £1 was only referring to the general

sort of sums that were awarded in a particular Sheriff

Court and have no reference to any maximum?—That is

correct.

6495. {Lady Bragg)

:

If the Sheriff has a discretionary

power and can award as much as, say, 40s. per week, you

are better off than in England where we cannot award

more than 30s.—I am glad to hear that in some respects

we are better off.

6496. It is better left without a specified sum?—'Much
better. I think that I have already indicated the under-

lying .principle—the amount of the award ought to be

related in some way .to the position and income of the

responsible parent. {Chairman) : I think that the maxi-

mum to which Lady Bragg refers in England applies in

a magistrates’ court. There is no such limit, as far as

I am aware, in the High Court.

6497. {Mr. Lawrence): Mr. Forsyth, would you look at

paragraph 9 of your memorandum again, please? The

reason I want ito ask you a question or two is because

in the middle of that paragraph you say :

—

“ This is perhaps the most serious criticism of pro-

cedure in Scotland in divorce and other matrimonial

causes.”

Is there not some contradiction in that paragraph? Would

you look at the sentence just before that:

—

“It is only too evident that the court is failing to

exercise its discretion according to the whole circum-

stances, and the practice has developed of making no

order concerning the children in the absence of any plea

thereanent.”

That seems to indicate, to my mind at any rate, that in

both the Court of Session and in the Sheriff Court actions

are raised in which the pursuer makes no plea with regard

to the custody of the children. 'Is that right? That is

correct, certainly as regards the Court of Session.

6498. Do I .understand you to say that there are a

substantial number of cases in the Court of Session where

the pursuer makes no plea with regard to the custody of

the children?—According to my .information and experi-

ence, yes.

6499. And are you saying that in those circumstances

the court leaves the matter of the custody of the children,

so ito speak, in the air, by making no order because none

is asked?—That is correct.

6500. And the same thing applies in the Sheriff Courts,

where you have actions for separation and aliment?—

Yes. It does apply in the Sheriff Court, but not with

such frequency as it does in the Court of Session. In the

Sheriff Court, where a plea is made for custody, the

Sheriff Court may, and in fact frequently does, refer the

matter to the Court of Session particularly or solely on

the question of the plea as to custody.

6501. Yes, thank you. Now would you look at the

sentence which follows the sentence in which you make

the remark with regard to criticisms of procedure? You

go on to say :
—

“ There has been in the law of Scotland no general

rule that the guilty father shall be deprived of his

common law right to .the custody of the children and

this has no doubt given rise to the practice of requiring

a plea as to custody.”

What I do not follow is how you can talk about the

practice of requiring a plea, if it is a fact that there are a

substantial number of cases in which no plea is made, and

on which the court accepts the absence of a plea and

makes no order.—I think that the cause of your un-

certainty there is .the use of the word, “ requiring ”, which

you have interpreted in perhaps a more legal manner than

it was meant to indicate. Perhaps the word, “ expecting
”

would be better than the word “ requiring ". The court

does not “ require ”, but it may, as a result of what is

previously stated—that there is no general rule—the court

may expect or anticipate that if there is to be any question

of custody arising at all, there will be a plea as to custody,

lit is the use of the word “ requiring ” that is wrong.
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6502. That is what led to my difficulty in that paragraph.
But what I really wanted .to establish was if it really is a
fact that there are a substantial number of cases where the
court in fact makes no order about the custody of child-
ren because the pursuer has not asked it to do so?—That
is correot. A large number of these cases .arise where the
pursuer may be 'the father of the children and he applies
successfully for divorce. He never makes any plea for
the custody, being well content to leave the children with
the natural guardian, .the mother. He then has no order
made .against him as to contributing for the support of these
children, because no plea has been advanced to the court
as to custody.

6503. The gravamen of your criticism is this, is it not,
that notwithstanding that in some sense the court is the
custodian of the children upon the inception of a suit for
divorce, yet it takes no thought for the destination of the
children except in those cases where it is moved to do so
by .a plea made by the pursuer?—That is perfectly correct.
This in fact is quoted from iBell’s Principles of the Law of
Scotland, and .perhaps the Court of Session has not been
so familiar with them recently as when that work was
'first written, ft was laid down that before decree of
divorce or separation the court has a general discretion to
make enquiries as to the well-being of the children, and in
,our experience the court does not in fact exercise that
discretion unless there is a plea as to custody. (Mr.
Young)

:

|May I interrupt here? It is not accurate to say
.that the court will not deal with custody if there is no
plea by the pursuer, because a defender also has a right
to come into court and .put in a minute asking for custody.
Tn that case the court will deal with the question even
though the pursuer has not asked it to do so. (Chairman)

:

The correct way of putting it is, “ unless one of the parties
raises the question of custody ”. (Mr. Lawrence) : I have
in mind, of course, the preponderance of undefended cases
in .the Court of Session, where presumably the defender
did not put in any appearance at all.

6504. (Mr. Young): Time and again in these undefended
cases the defender does put in a minute so as to get a
formal decree of court on the question of custody.—That
very seldom occurs, within the knowledge of my Society.

6505. (Mrs. Jones-Roberts)

:

iMay we go back again to
paragraph 12? I think that it would help the Commission
if we know exactly what you are pressing for in this case.
Are you saying that although the courts know that the
man could pay more, they are in fact fixing an inadequate
allowance? Or are you saying that if you had a statutory
maximum, say, in the Sheriff Court, such as we have in
the magistrates’ court, it would be some guide towards
which the courts could work in fixing their award?—We
are in fact recommending that the answer to the first part
of your question should be in the affirmative.

6506. The courts are in fact awarding inadequate sums,
although the man could pay more?—Exactly.

6507. Would it be some guide to the courts if a statutory
maximum were fixed and then they could work with that in
mind? Or do you feel that i,t is better to leave the matter
to the courts’ discretion and to use propaganda to try and
influence the courts?—If a statutory amount were to be
fixed at all, I (think that probably it would be better to fix
a statutory minimum rather than a maximum.

6508. (Chairman)

:

Do you want either?—I do not think
so, my Lord. I do not think that, so far as my Society
is concerned, and my own experience, there should be any
fixed amount laid down.

6509. (Mrs. Jones-Roberts): At the end of the para-
graph you compare the amounts awarded with the cost to
a local authority of maintaining a child who is boarded
out. You have already mentioned .the average figure of
£2 per week which an authority may spend in respect of
a boarded-out child, and from your experience you no
'doubt know (that the cost of maintaining a child iin a
children’s home might be anything from £5 or more per
head. When a local authority comes to fix a charge
against the responsible parent it always has regard to his
ability to pay?—Yes.

6510. In my experience—I do not know how other
members of the Commission would answer this—I have
rarely known a father in these circumstances to be asked
to pay more than about £1 a week per child. The local
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authority is concerned with the welfare of the child regard-
less of cost, but in fixing the amount of the parental contri-
bution it must have regard to the ability of the parent
to pay?—That is probably why I would say that there
should be no fixed amount laid down, because the court
must look to the ability of the father to make payment.

6511. This is really the inevitable result of the broken
home and the difficulty of maintaining two sections of the
family. Even if the father is living in lodgings it costs more
than living at home. That is your difficulty?—That would
be the difficulty of assessing any fixed amount.

6512. (Mr. iMaddocks): What information is put before
the juvenile courts in Scotland—the information that you
referred to in answer to a question by /Mr. Beloe—what
information does the juvenile court in Scotland get as
to the child?—Information as to the child’s home circum-
stances, background and education.

6513. In England—Mr. Beloe will correct me if I am
wrong—a juvenile court gets a report from the child’s
school. The school, being under the control of the local
authority, is, of course, compelled to supply such a report,
but if the parents will not co-operate it is impossible to
get reports of home circumstances, is it not?—I may be
wrong here but I was led to understand that in England
the probation officer was used to no small extent for
getting information for the court as to the child’s back-
ground and home surroundings.

6514. You are right to this extent, that it is the duty
of the probation officer to obtain such information as
he can, but neither a probation officer nor anybody else
in England has any power to require entry into the home
of the child in order to get such information.—No, quite.

6515. Turning to the vexed question of the desirability
or the utility of a court enquiring into custody by referral
in every case to some person for a report, I want to
ask you a hypothetical question which has been asked
of three witnesses before this Commission. Different
answers have been given. What would you say to this?
Suppose the mother wants the children and is fond of
them. The father says, “ I do not want the children
and I cannot look after them ”. Suppose that you got an
independent report from somebody which said, “But
the mother is not a suitable person to have the custody
of the children ”. To whom do you think the court should
give the custody of the children?—In these circumstances,
I would suggest that the court should direct the juvenile
court to consider that these are children in need of care
or protection, and that the children’s officer of the local
authority be asked to receive them into care.

6516. Suppose that there was no evidence that the
children were in need of care or protection?—You have
a father who does not want them and a mother who
is considered by the investigator to be unsuitable. The
mother has presumably put in a plea to have the custody
of the children. The court then, looking to the age of
the children, may yet upset thd views submitted by the
independent investigator.

6517. (Chairman) : Might 1 ask a question arising
out of that? Would it not depend rather upon the
grounds which the investigator gave for thinking that the
home was unsuitable? For example, if the child was
being brought into thoroughly dangerous contacts by living
in the home, the court might take one view. If, on the
other hand, the investigating officer thought that although
the mother was fond of the children and doing her best,
the home was not a very good one, the attitude of the
court might be different. It would depend, would it not,
upon the nature of the report it got?—Most assuredly,
my Lord, it would.

6518. (Mr. Maddocks): I am putting the very simple
case, the kind of thing that happens every day, where
you have a poor home, the mother living in poor circum-
stances. Maybe she drinks a little, maybe her morals
are not very good, but she is a good mother in as much
as she is fond of her children, looks after them well and
sends them to sohool. Would you take her children away
from her and send them to a local authority, who would
send them to a foster-parent?—You have cut out that

possibility because you say that there is no evidence that
they are in need of care or protection. The only alterna-

tive, in my view, then would be for the court to leave
the children with the mother and instruct our Society to

keep that case under supervision.
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6519. And your Society—I am sure you work in

Scotland as we do in England—can do it quite un-
ostentatiously without, possibly, the mother ever knowing?
—Yes, we even have an advantage over you in England
in that our inspectors are not in uniform.

6520. Sometimes ours are not. There is just one other

question on which I want to ask you for some informa-
tion. Prior to 1940, could a girl who was pregnant by
a young man bring a declarator of marriage in the Court
of Session if there was nothing else to it beyond the fact

that she was pregnant by him?—No, he must have
promised to marry her.

6521. {Chairman): I think that there is a qualification,

is there not, that the promise must have been made before

the intercourse took place?—Yes, and the intercourse must
have been permitted on the strength of that promise.

There was there a contract, an obligation followed by
what is known in Scotland as rei intervenes, which com-
pleted the obligation and confirmed the contract.

6522 (Lord Keith) : The real difficulties were in proving
the promise, but I think that the question is now academic.

Mr. Forsyth, I was a little surprised at a statement you
made that, with full knowledge of the means of the father,

the courts gave inadequate amounts of aliment to children.

Have you concrete cases in your mind, or is this just

a general impression that you have? Mark you, I say,
“ with full knowledge of the means of the father ”.—It was
that point which I was going to question—whether the

court has in fact full knowledge.

6523.

That I can understand. I think you did say, and
I want to know whether you perhaps assented un-

consciously to this statement, that, with full knowledge of

the means of the father, the courts were in the habit of
giving inadequate awards of aliment. Did you mean
that?—Not if .the question is prefaced by the remark,
“ with full knowledge ”, although I would again say this

—that in my experience and in the experience of my
Society, I cannot recollect any case where the aliment

granted in respect of the maintenance of a child by the

Court of Session has ever been very much more than, say,

15s., so that if the court had full knowledge of the father’s

position and income it does not seem to me that it was
acting upon that full information.

6524. Take a father who has a weekly wage of £5.

There are four children. What aliment do you suggest

should be awarded against him in respect of these four

children?—That is a most difficult question which no doubt
you, as a member of the Court of Session, have had to

face.

6525. That is why I want your view on it.—I would

suggest that he should give something in the region of £3

a week, anyhow.

6526. £3 a week for the four children and leave himself

with £2?—It would be a nice deterrent to his desire to go

forward for divorce in order to free himself of his obliga-

tions, because that is what divorce amounts to in most
instances.

6527. £3 for the four children and £2 for himself?—Yes.

(Chairman): Thank you, Mr. Forsyth. We are much
obliged to the Society for its memorandum, and to you

for coming to help us.

(The witness withdrew.)

PAPER No. 76

MEMORANDUM SUBMITTED BY THE SCOTTISH BRANCH OF THE NATIONAL
ASSOCIATION OF PROBATION OFFICERS

1. The Scottish probation officers, through the Scottish

Branch of the National Association of Probation Officers,

welcome the opportunity to submit to the Royal Com-
mission on Marriage and Divorce observations on the

possible development of matrimonial conciliation work in

the Scottish courts.

2. The Scottish Branch of the National Association of

Probation Officers is the representative body of the pro-

bation service in Scotland, and has in membership ninety-

five per cent, of the full-time probation officers in the

country. It is part of the National Association of Pro-

bation Officers (London), which has already submitted

evidence to the Royal Commission on matters within the

scope of the work of its members in England and Wales.

3. We do not propose to make any comment on the

divorce or marriage laws, but suggest below the introduc-

tion to Scotland of machinery in the courts to facilitate

conciliation in marriage, and to assist the Divorce Court

in matters concerning the welfare of the children of

divorced parents.

4. It is at present no part of the duty of probation

officers in Scotland to intervene in matrimonial proceed-

ings, but many of our members have, from time to time,

been called upon by their English colleagues to make

enquiries in connection with conciliation proceedings being

carried out in England, when one of the parties concerned

was resident in Scotland. They are therefore aware of the

nature of the work involved in such cases. They also

have ample knowledge of the work being done by the

probation service in England and Wales not only in con-

nection with conciliation proceedings but also in connection

with the welfare of children whose parents are involved

in divorce proceedings.

5. The Scottish probation service had die opportunity of

extensive experience in conciliation during World War II

when, at the invitation of the Army, Naval and Air Force

welfare authorities, the service undertook enquiries in a

large proportion of the domestic problems affecting H.M.

18683

Printed image digitised by the University of Southampton Librar

Forces .personnel. In this field considerable success can

be claimed in conciliation, and on the cessation of hostili-

ties the service was highly commended on the effectiveness

and efficiency of its efforts.

6. In the light of this knowledge and experience, and in

the belief that facilities for conciliation work have proved

their effectiveness and value elsewhere, this Branch would

suggest that it is highly desirable for machinery to be

introduced into Scotland similar to that existing in

England, to enable conciliation to be considered, and in

appropriate cases attempted.

7. This would necessitate the use of trained social

workers, skilled -in assessing personal difficulties and deal-

ing with social problems. We would suggest that if it is

agreed that such a service is desirable, the situation should

not be met by the establishment of any new service, but

that the probation service should be asked to undertake

this work.

8. This proposal does not conflict with the suggestion,

which we endorse, that encouragement be given ito the

voluntary work of the National Marriage Guidance

Council which, in its educational and advisory capacity,

must do a great deal to prevent breakdown in many
marriages.

9. At present the probation service in Scotland has no

statutory duty or authority to attempt conciliation or take

any other 'part in matrimonial cases, but such duty is

placed on 'the probation service in England and Wales by

the Summary Procedure (Domestic Proceedings) Aot, 1937,

and the extension of that Act to Scotland, or the passing

of a similar Act for Scotland, would place the same duty

on the Scottish probation service. The Act of 1937 in

fact recognised the already established use of the probation

service in conciliation work, and in Section 7 provided that

any acts by a probation officer in this field shall be deemed

to be acts done by him in the performance of his duties.

B
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10. The officers taking part in conciliation work should
be attached to the Sheriff Court and the Court of Session
and may be seconded to this work, or they may, as is the
general custom in England and Wales, undertake this
duty as part of their normal duties as probation officers.

11. There should on no account be any suggestion of
compulsory submission to conciliation attempts

;
but in

all cases where the judge considered on a preliminary
survey of any application for separation or for mainten-
ance, or at any later stage in the proceedings, that a possi-
bility of conciliation existed, the court should have the
power to adjourn the case for a reasonable period, advise
the applicant to see the probation officer, and instruct
the probation officer to make a report to the court on
the possibility of conciliation. This officer would then
after a talk with the aggrieved party, arrange also to see
the other party in (the case if it were possible or desirable
to do so ; and if possible to see both parties together
at a later stage with a view to effecting reconciliation.
On the resumption of the hearing of the case the report
of the probation officer should be called for by the court,
if the applicant continued the case; and if the applicant
wished to withdraw the case, the court should be informed
of that and should agree to the withdrawal if the probation
officer’s report satisfied the court that this was a satisfac-
tory way of terminating the proceedings.

12.

We believe that the provision suggested above would
also encourage the voluntary approach to the probation
officers by people with domestic difficulties so that in
many cases (as in England and Wales) difficulties may be
settled without any recourse to the courts. The Denning
Committee (Cmd. 7024) referring in paragraph 16 to the
work of the probation officers in regard to reconciliation
said :

—

•

“ The probation officers have done their work so well
that they have gained the confidence of the public.
The applicant . . . sometimes approaches the probation
officer direct, on being referred by a friend or by some
social agency.”

The figures submitted to the Royal Commission by the
National Association showed that in 1950, in approximately
half of the matrimonial conciliation oases dealt with by
•the probation service, one of the parties concerned had
made a direct approach to the probation officer.

13. We believe that officers of the probation service
should also be available to the Divorce Court in Scotland,
for use by the direction of the court even at this late
stage of matrimonial disagreement, where the court con-
sidered that a possibility of conciliation remained. In this
case the procedure should be similar to that suggested
above for use in separation or maintenance proceedings.

14. The Denning Committee (Cmd. 7024) suggested that
these officers should be designated court welfare officers,
and while we would accept this suggestion we should prefer

the retention of the title, probation officer, to embrace
all the duties undertaken by the members of this service.

15. The probation service should also be available to
the Divorce Court for the purpose of making investiga-
tions and offering such advice and information as the
judge may call for, in cases involving the welfare of
children of parties seeking or granted divorce.

16. The welfare of the child or children must in all
these cases be a paramount consideration in any ruling
about the custody of the children, or access to them by
divorced parents. Prior agreement by the partiesconcerned
about custody .arrangements should not rule out the
requirement by the judge of an investigation and report
into the suitability of the proposed agreement. The prac-
tice of using a probation officer in this way has been
established in the High Court in London and tributes to
the value of the work being done have been paid by
judges who have presided in that Court. Lord Merriman,
speaking in the House of Lords on 1 4th February, 1951
(House of Lords Official Report, Vol. 170, No. 30, Col.
339) said:—

“ The Lord Chancellor has arranged that a whole-time
officer shall be available to His Majesty’s Judges dealing
with this difficult question of custody. Admittedly, the
plan is experimental. It is in its initial stage, but I
•wish to say at once . . . that I am wholeheartedly in
favour of it, and 'I believe it will work well.”

And the Lord Chancellor, in the same debate, said
(Col. 350):—

“I agree . . . that this experiment has proved itself
to be a useful one. I hope and believe that slowly,
but surely . . . more and more -use will be made of
these officers ”

;

and in reply to a Question in the House of Lords on
18th March, 1952 (House of Lords Official Report, Vol.
175, No. 37, Col. 766), the present Lord Chancellor said
that the judges were making increasing use of the service
of the court welfare officer in divorce cases and added
that this officer “has also helped the Court to effecl
reconciliations in appropriate cases

17.

We believe the extension of this work to Scotland
to be eminently desirable and suggest that the Royal
Commission should make a recommendation to that effecl.

Jo. un behalr of the members of this Association we
should add that we not only consider the adoption of
the proposes we make to be urgent and desirable, but
that if they were adopted the Scottish probation ser-
vice would readily undertake the duties implied, and
would do its utmost to make an effective contribution
to the maintenance of marriage where this is reasonably

CDated. September, 1952.)
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6528. (Chairman): We have before us Miss Pearson,
who is a senior probation officer in Glasgow, Mr.
Henshilwood, who is a probation officer in Glasgow, and
Mr. Keir, a probation officer in Lanarkshire. I have
very few questions, firstly, because your memorandum is
extremely dear, and, secondly, because you are suggesting
the introduction of a certain system in Scotland and I
think it is .perhaps better to leave most of the question-
ing to the Scottish members of the Commission, who
know how your proposal might fit into the existing frame-
work. Before 1 ask any questions, do you wish to add
anything to your memorandum?—(Mr. Henshilwood)

:

We should like to express our appreciation for being asked

to come before the Commission
; and possibly, in supple-

mentation of the memorandum, and to emphasise the
points which we have made, I could give you a few

J h
f
V
u
made

-
.

In Scotland we are particularly

iQ?7
E
fu
ed atout ,

l)he Question of conciliation, because since
Cre

• ?,
been a growing need, as we see it, for

legislation similar to that which obtains in England. I
reler in this instance to the Summary Procedure (Domes-
tic Proceedings) Act. For one reason or another, spouses
who are in domestic difficulties are applying to the pro-
bation officers in Scotland for assistance, and whilst we
are only too happy to give that assistance we do feel that
we must aot very cautiously, because in fact we have no
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statutory authority such as is provided for our English

colleagues. The position there, I think, is very clearly

demonstrated in Section 7 of the Act to which I have

referred, and which provides that acts done hy a pro-

bation officer -in terms of that Act come within the ambit

of his duties. The sort of situation we have in mind

is -where we are approached by a spouse in difficulty,

and after we have learned the difficulties we decide—and

I use this word advisedly—to risk an approach to the

other party. We can very easily be sent about our busi-

ness, and if any attempt to effect reconciliation is re-

pelled, we must allow the chapter to close at that stage.

We do feel that our colleagues in England can at

least say if they meet similar circumstances: “Why not

let us discuss this situation now, because if it does go

to the court the possibility is that the presiding judge will

ask you to see the probation officer with a view to effect-

ing a reconciliation Unfortunately, the administration of

the -probation service in Scotland has not taken account

of the number of the domestic enquiries which we get, and

I must confess that my Association up to now has not

seen the need so to do, so I am not in a position

to give you any statistics as to the number of enquiries

with which we have to deal from time to time. But

perhaps I may make some reference to the situation of

wife assault, as it appears in the Glasgow probation area,

to which I belong. We feel as an Association -that wife

assault is in fact the conciliation case in essence, so far

as the probation officer is concerned. I -have taken the

period, just -for survey, from 1st January, 1951, until the

30th October of this year. I have split it into four parts

in order that some indication may be given of the rise of

the figures in this type of case.

6529. You are giving us figures over a period of twenty-

two months?—Yes. from 1st January to 30th June, 1951,

the number of cases of wife assault in Glasgow was 26

;

12 of those were interviewed by the .probation officer and

in fact 8 of them were placed on -probation, the pre-

sumption being in all these cases that the court had decided

that the probation officer could make a contribution, and
that 'by that means a reconciliation could be reached.

From 1st July to 31st December of the same year we had

33 cases of -wife assault, of which 23 were interviewed by
the probation officer and 14 placed on -probation.

6530. Does be interview both parties?—Yes, my Lord.

From 1st January, to 30th June, 1952, 68 cases of wife

assault appeared before the court, and 48 were interviewed

by the probation officer and 31 placed on probation.

From 1st July to 30t-h October of this year, 78 cases

were before the court, 50 interviewed by the probation

officer and 35 placed on probation. It is our opinion,

my Lord, that in many of these cases of wife assault,

which were dealt with either by way of probation or in

other ways, if there were legislation in Scotland similar

to 'England they would -not in fact reach a court where

criminal proceedings were instituted.

I would now like to refer briefly to paragraph 4 of our

memorandum, in which we refer to the work done by
the Scottish probation service for our English colleagues,

and I will read the following letter, dated 20th October,

1952, which will give some indication of the kind of duties

which we have to perform in assisting our English

colleagues under the Act to which I have already referred.

This letter is addressed to the principal officer in Glasgow,

and reads in the following terms:

—

“ I should be very grateful for your kind help with

regard to the above-named man. At the Tottenham

magistrates’ court this morning the wife summoned him

on the ground of his desertion, and the case was found

to be proved. However, the husband did not appear

and as there was no evidence as to his means the

magistrate adjourned the case for fourteen days until

30th November, and directed me to communicate with

you with the request that the husband be interviewed

and an enquiry made as to his present means.

The circumstances of this case are particularly difficult

as the husband deserted the wife some five to seven

years ago and his whereabouts have been unknown until

recently. He has even moved since the service or tne

summons, but the address given is the new one. He

has been living with a woman throughout this time,

who, it is understood, has changed her name by deed

poll and is known as Mrs. A M ,
but of course

is not the real wife. I should be very grateful for your

kind help.”

We have these enquiries from time to time from our

English colleagues, whom we have assisted to the best

of our ability, but we still have the feeling that without

statutory backing we are being, if I might use the word,

frustrated in our efforts.

653-1. You find that it is difficult to carry out the

requests without any statutory backing?—We do, my
Lord. I think that possibly I might now leave the matter

to one or other of my colleagues—Miss Pearson, who,

if I may be permitted to say so, has some twenty-eight

years’ experience as a probation officer, would, I am
sure, be happy to add to what I have said.

6532. Yes, would you like to add anything, Miss

Pearson? We should be glad to hear you .—{Miss

Pearson): I must begin by endorsing what Mr. Henshil-

wood has said, as it is a situation that applies to us all.

As the senior woman officer in our area, most callers

for advice are referred to me, and we have -been doing

this work for a very long time, but purely on a guidance

and voluntary basis. As Mr. Henshilwood has pointed

out, we can only go so far without statutory backing.

Most of the callers are spouses—wives and mothers. These

come to us quite voluntarily, sent mostly by friends who
themselves have had connections with the department and

have probably had some help. We have also had people

sent to us from the police, from the Ministry of Labour,

and from various other associations.

Just recently, within the last few weeks, a woman
came asking advice—I always try to interview the women
applicants—and informed me that she had been sent to

the department by the periodical, John Bull, to which she

had written. L presume they had advised her to see the

probation officer, knowing that that is the custom which

prevails in England. I feel that, with the experience we

have of the home life of delinquents, the probation officer

is very well equipped to carry through this work of

conciliation under statutory authority. It -may -interest

the Commission to know that in 1951 pre-trial investiga-

tion reports for juvenile courts numbered 3,979 cases.

This was made up as follows: children and young persons,

3 080 ; in the age group seventeen to twenty-one, 748 ;

and adults, 151. The Commission may know that in

making these reports we get right into the home and

see the entire background, and I think that with that

knowledge we can readily lay claim to be experienced

practitioners in the art of reconciliation.

I think that the housing question looms very largely

in the break-up of young marriages. Most of these people

who come to me I have found to have been sharing homes

with their “ in laws ”, and that is very seldom satisfactory.

I find, too, that another cause for the break-up is the

unpreparedness of young people for the responsibilities

and obligations of married life. We have youths coming

into the juvenile court who, by all appearance, give the

impression of -being young men of marriageable age.

Indeed, there was a youth tried in our juvenile court quite

recently who on investigation we found was a married

man. We had another case of a young girl under Section

68 of the Children and Young Persons (Scotland) Act,

who was deemed to be outwit-h the control of her parents.

As in probation cases, a report was called for, and between

the time of the probation officer calling on the home,

making the report and submitting it to court, the banns

of marriage had been called, and when she was brought

before the court she was to be married two days hence.

The magistrate found difficulty in placing a married

woman under the care of the probation /officer and

deeming her to be outwith the control of her parents,

so that the -petition was -withdrawn. I would like to see

-some means whereby some educational instruction might

be given to young people in the way of preparation for

'marriage. I do not know how this is to be done, but if

it were done I feel it might obviate the setting up of

training homes, such as the .R.S.S.P.C.C, have had to set

up, for the neglectful mother.
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I mention these matters, my Lord, because I do feel

that probation officers, with their very wide experience,

are very suitably equipped to be considered as the recon-

ciliation officer of the court.

6533. Thank you very much. Do you wish to add any-
thing, Mr. Keir?—(Mr. Keir): No, my Lord, I think the

ground has been covered.

6534. I want to ask you only one question, which
occurred to me in reading through the memorandum. In

paragraph 10 you say :

—

“ The officers taking part in conciliation work should
be attached to the Sheriff Court and the Court of

Session and may be seconded to this work, or they may,
as is the general custom in England and Wales, under-

take this duty as part of their normal duties as proba-

tion officers.”

Would you tell me which you think is the better plan,
to have people specially seconded for this work, or to

have it dealt with by officers as part of their normal
duties?—(Mr. Henshilwood): My Lord, we have revised

our deliberations in that connection, and we have now
come to the conclusion that the latter would be the better

course, that is, that probation officers generally should
undertake this duty.

6535. And not specially seconded ones?—Not specially

seconded ones.

6536. (Lord Keith): Mr. Henshilwood, how do you
contemplate that if probation officers are given this duty
of trying to effect reconciliation they are going to get into
touch with the people who require to be reconciled?

—

In the first place, as I have already said, the people have
got into touch with us so far, because we have no statu-
tory duty in this respect. We feel that possibly the situa-
tion would emerge in the same way as it does in England,
so far as I know it. I am not well versed in the English
position, but, as I understand from my colleagues in
England, application is made to the court for a summons
in the case of any spouse in difficulty, and in some
instances, in fact, before the court considers the matter
at all, the clerk to the court advises the applicant that
he should get into touch with the probation officer, where-
upon discussion emerges and it may be that the case
never arrives in court. We do feel that similar machinery
could probably operate in Scotland.

6537. If you were given the statutory duty of trying
to effect reconciliation, do you contemplate that you would
have cases where the husband or the wife came to a
probation officer to see if he could help, without going
to a court at all?—We do, my Lord, it is happening at the
present time.

Sheriff Court. How is anybody in the Sheriff Court
going to get at the wife before proceedings are raised?
—I think that in such circumstances they could not get
at the wife, but, as I understand the situation to be, the
proceedings would probably be interrupted at one stage,
when the matter would be referred to the probation officer,

not compulsorily by the judge, but at his suggestion.

6546. Of course, I can see that that is a possibility,

but I suppose you would agree that we are getting very
near the dangerous stage for reconciliation, once pro-
ceedings have been initiated?—Yes.

6547. It would be much better, if you are going to have
reconciliation machinery, to have recourse to it before
proceedings are ever raised?—Yes.

6548. Do you contemplate that the solicitor who is asked
by a client to take proceedings in the Sheriff Court should
advise his client to go to a probation officer and see if

something can be done about the matter without proceed-
ings?—I would be prepared, I think, to hazard the sugges-
tion that that may in fact have been done in Scotland
by solicitors. I think it would very much depend upon
what the solicitor felt, whether he considered that the
case was such as should go to court, or whether he
thought that it was such a trivial matrimonial dispute
that it should be referred to the probation officer.

6549. The decision would be in his hands?—Yes.

6550. A suggestion which has been made to us is that
where parties apply for legal aid to raise proceedings,
the applicant should be directed, through some machinery
or other, to someone such as a probation officer who would
undertake at any rate the preliminary investigation, with
a view to reconciliation. You have that method in con-
templation?—Yes, it did occur to me.

6551. You will appreciate that my difficulty is to see
how conciliation can be undertaken before legal proceed-
ings are initiated?—Yes, that is quite true

; we do realise

that it seems to be on a voluntary basis even so far as
England is concerned.

6552. So far I have dealt with the Sheriff Court. Now,
if you will come to the position in the Court of Session,
I suppose that you would agree that there the difficulties

of reconciliation are multiplied many times, because once
you get a litigation started in the Court of Session it is

not very easy to stop it?—Quite.

6553. And the difficulties of making a preliminary
approach to a person who is going to come to the Court
of Session are also increased compared with, say, a local

court, like the Sheriff Court?—Yes.

6538. But you have not got any statutory power?—No.

6539. The other situation is the one which you have
indicated, which operates to some extent in England—

I

am not entirely familiar with it—where some official of
court directs a prospective litigant to go and see a pro-
bation officer before starting proceedings. Is that right?—ff I may propose the word “suggests”, rather than

directs ”—the clerk of court suggests.

6540. Yes, I see that. Then that means that, so far
as the inferior courts are concerned, that would be a
duty which would fall upon an official in the Sheriff
Court?—Yes.

6541. Presumably the Sheriff Clerk?—Yes.

6542. Does it not very rarely happen that the litigant
comes personally to the Sheriff Court?—I have not known
it, within my experience.

6543.

No, what happens is that she goes to a solicitor?
—Exactly.

in

6544.

And the solicitor takes an initial writ, a petition
the Sheriff Court?—Yes.

6545.

Now, assume that that is the general procedure
at present. The wife’s solicitor has served a petition
against the husband and proceedings are started in the

6554. Perhaps my English colleagues will be able to

develop some of this, because they are familiar with the

system in a way that I am not, but may I ask you otic

last practical question: this statutory duty would of course
have to cover the whole of Scotland?—It would, my Lord,
yes.

6555. I think that I am right in saying that the probation
service in Scotland is not developed to anything like the

extent that it is in England?—That is perfectly correct.

6556. When I was last in touch with the probation
service, there were areas in Scotland which had no salaried
probation officer at all, and where probation work was
really undertaken by voluntary workers.—I think that

situation has been considerably improved. There may
still be a few probation areas in the rural districts where
there is in fact no full-time salaried probation officer, but
I think I can say with complete confidence that there is at

least a part-time probation service in all probation areas
in Scotland.

6557. By part-time, you mean a part-time salaried
officer?—Yes.

6558. One last matter. If one could introduce a satis-

factory reconciliation procedure into the Court of Session,

do you contemplate that the work would be undertaken
by one or more probation officers attached to the court,
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or would you use the Edinburgh probation service?—

Might I refer to what I understand to be the position

in the High Court in London? I believe that an experi-

ment has been tried there, and that a number of selected

probation officers—just who did the selecting I cannot

say—are attached to that Court. Possibly there would be

need for careful selection, in that you would have to have

experienced officers on such work.

6559. And that is what you contemplate?—That is what

we contemplate.

6560. Obviously they could not be expected to travel

all over Scotland to interview the parties with a view to

reconciliation?—No.

6561. There would have to be some delegation, l sup-

pose, to the local probation officers?—I think that the

position would be similar to that which obtains at present

in England—application would have to be made to the

local probation officer to produce the necessary informa-

tion for these officers.

6562. {Dr. Baird): On the question of the custody of

children, Mr. Henshilwood, do you think that before the

custody of children is decided, investigation should be

carried out in every case, even when the case is uncon-

tested, or do you think it should be left to the judge to

recommend investigation in selected cases?—My personal

opinion would be that the judge should be in a position,

from the hearing, to decide what cases he considered

should be referred for investigation. I am not conversant

with the law of evidence and what would emerge at such

a hearing, but I should imagine that the judge would be

in a position to make some reasonably accurate assess-

ment as to the question of custody of the children, during

the course of the hearing.

6563. You would not press for it in every case?—

I

certainly should not press for every case to be investigated.

6571.

I think that a good deal of thought has been

given to this matter, and a man has to go through quite

a severe examination before he is considered capable of

undertaking this work. I wondered whether you thought

that experience in itself was sufficient without some basic

training?—There is a training scheme in operation, but

possibly Mr. Keir would care to give you some informa-

tion on this point. (Mr. Keir): May I say that there is

in operation in Glasgow at the moment, started only a

fortnight ago, a training scheme run by the Marriage

Guidance Council, and several probation officers axe in

fact taking advantage of that training course? There is

also at Glasgow University at the moment an evening

class devoted to the subject of mental health, in which

the role of the family, marriage and various other subjects

of that nature are discussed by prominent speakers, and

later they are taken up in discussion groups. There are

several probation officers taking .advantage of that course

also. On the matter of experience, on which Mr.

Henshilwood has touched, I took last night the following

notes from my own case-work. At the present moment

I have a case-load of sixty-four ; of that sixty-four, there

are nineteen in which matrimonial difficulties have come

up, and these are classified as follows : four of the children

under supervision are the children of divorced parents

;

four are the children of parents who are living apart

;

one is a child under supervision, his parents having parted

and he having come to live with a relative; one is a

child of a man who has six previous convictions for wife

assault
;
one is a husband on probation, living apart from

his wife ;
and in another eight cases there have heen past

matrimonial difficulties, such as husband and wife parting

and coming back to live together again. That represents,

as you will see, nineteen cases out of a case-load of sixty-

four, and is almost one-third of my total case-work at

present.

6572.

(Chairman): These sixty-four cases are all cases

you have on hand at the moment?—On hand at the

moment, yes.

6564. (Dr. Roberton): Just one question on the figures

given by Miss Pearson regarding pre-trial investigations.

It is understood that, at any rate in Glasgow, probation

officers carry out all the pre-trial investigations for the

juvenile courts?

—

(Miss Pearson)

:

Yes.

6565. And in a certain number of adult cases?—Yes.

6566. Then, is there not a new development whereby,

at any rate in Glasgow, probation officers are available

for the justice of the peace courts—which have more

limited functions in Scotland than in England to report

on truancy cases brought before the courts by school

management committees?—Yes, if we are asked to appear

and submit a report, we do so.

6567. And that has perhaps proved helpful with regard

to avoiding the break-up of homes? It is very helpful.

6568. (Mr. Maddocks)

:

When a person is put on

probation in Scotland, is the probation officer, or the

district in which the probation officer works, named in

the probation order?—(Mr. Henshilwood): The probation

officer’s name is placed in the order, and the area in

which he works.

6569.

(Mrs. Jones-Roberts)

:

In paragraph 7 you say

:

“ This (that is, reconciliation machinery) would necessitate

the use of trained social workers”, and I wondered what

kind of training you envisaged that an officer of this kind

would have to undergo—presumably something over and

above what is required for the present probation work.'

The question of training is a very difficult problem, to

which my Association has bent its mind for many years,

and we have not in fact decided what academic prescription

is needed even for the personnel of our own service of

probation officers. What we have in mind here, I think,

is that rather by experience than by academic attainment

should the probation officer be chosen, lie., for his par-

ticular aptitude for conciliation work.

6570. I expect that you are familiar with the kind of

work which the marriage guidance counsellors have

instituted?—I am not entirely familiar with it, but I have

some idea of it.

6573. (Mr. Maddocks): You mean probation cases?—

Yes.

6574. (Lady Bragg): I would like to ask a further

question about training. Is your training for the proba-

tion service comparable with that of the training of a

probation officer in England?—(Mr. Henshilwood): No

it is not, but we have what might be termed a period or

in-training. The probation officer is appointed, and for

a period of one year he is on trial, as it were, during

which time he or she is under the supervision of an

experienced colleague. But there is no training scheme

in Scotland comparable with the academic and practical

scheme operated by the Home Office in England. There

has been for the past three years a scheme operated by

the Scottish Home Department, where probation officers

have had a thnee weeks’ intensive course covering various

subjects, psychology, ethics and case-work, held at

Grantown-on-Spey and Kingussie. I think that all pro-

bation officers in Scotland have had the opportunity of

attending these courses, and certainly within the arrange-

ments which govern the probation service in Scotland

provision is made that new appointments to the service

shall not be confirmed at the end of the first year by the

Secretary of State unless these officers have taken that

course and have at the end of that time been mteiviewed

by an inspector from the Department as to their suit-

ability for the work of probation officer.

6575. Then how would you carry out training for this

particular work of reconciliation? In England, we were

told nearly a third of a probation officer’s time is spent

on matrimonial work. And, in England, training in

matrimonial work is part of the probation officer s

initial training. Then, added .to that, is some field work,

and the representatives of the National Association of

Probation Officers did say .that, even so, they did not con-

sider that sufficient training.—There is within the Scottish

probation service a growing number of officers who have

taken the university social science diploma courses, and

there has been instituted just this year, at Glasgow Univer-

sity, a new social welfare certificate course covering three

years. The unfortunate thing about the welfare certificate

course is that there is no concurrent practical training,

whereas with the social science diploma course, which
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is one of two years covering eleven subjects, there is a

concurrent period of practical training of two years. But
I think we do feel, if I may add this, ithat the very fact

that we have 'been dealing with this problem, possibly

not in such bold relief as it now emerges, shows that

we are sufficiently experienced and know the job which
has to be done, because in practically every case we have
dealt with, at least of youngsters between the ages of eight
and fourteen, we do find that there is a very large num-
ber of the parents who have to be put “ on probation ”, as

it were. And some kind of conciliation, of readjustment
of the home set-up, is necessary before we can rehabili-

tate the probationer.

6576. I daresay you feel that it is the personality of
the probation officer that really counts for most?—Yes.

6577. Then, in paragraph 8, when you say, “ This pro-

posal does not conflict with the suggestion, which we
endorse, that encouragement be given to the voluntary

work of 'the National Marriage Guidance Council ”, you
are not saying, are you, that they should rather do the

marriage side?—I do not quite follow that question.

6578. What I really want to know is, do you think

it matters which does the reconciliation work, the Marriage
Guidance Council or the probation officers?—I think that

we feel, as an Association, that probation officers are

essentially the social instrument of the court, and that as
such we should do this work, and we would, I think,

be prepared to substantiate that view by the fact that

a system of that kind has been operating in England
since 1937, and apparently with great effectiveness.

6579. (Mr. Beloe): You would, I understand, Mr.
Henshilwood, make it entirely a voluntary matter to seek

the advice of a probation officer?—It is such at the pre-

sent time, .if my understanding of 'the 'position is correct.

6580. You would not want 'to make it compulsory?

—

No. It is not compulsory at the present time, even in

England.

6581. You would not want to insist that people saw
the probation officer rather than the marriage guidance

counsellor?—No.

6582. Would you in the same way be perfectly happy
if the court, when asking for information about children,

sought the advice of the R.S.S.P.C.C., or the children’s

officer, as well as the probation officer?—You are speak-

ing of children, where the question of custody emerges?

6583. Yes. Do you seek to be the only people to

whom the court should go?—No, we do not seek to

be that, but I do think that there should be a complete
follow-up, since, if the probation officer is going to start

at the stage of attempted reconciliation, it would surely

seem to be logical that he should carry the matter to

its conclusion.

6584. There are those, of course, who think that ilt

would be useful to have a detached 'point of view about
the children, and that people trained to sum up the

position about children may 'be of assistance lto the court.

It is not a question of competition between services, is

it?—No.

6585. It is really how best the court can be assisted,

is it not?—I can see, if I may be permitted to say so,

no objection whatever to the court enlisting the ser-

vices of any social agency from which it thought that

there could 'be obtained information ithat would satisfy its

desire to see the welfare of the ohildren properly settled.

I would not insist, but I must again come back to the
point that we in the probation service consider desir-

able, and carry out as far as possible, the practice that

the officer who starts with the case at the pre-trial inves-

tigation stage—that is, the stage before the juvenile or
the young adult reaches the court—should take that case
on probation when and if the court decides that proba-
tion is desirable.

6586. That is quite understood, of course. Would you
welcome the introduction of a training course? Would

you welcome the introduction of trained probation officers

in the future in Scotland?—Yes.

6587. You would like to have a course, not necessarily

the same as, but of some such nature as, exists in Eng-
land?—Most assuredly, Sir. (Mr. Keir): Might I say
thait we as an Association have been pressing for this

over a period of years?

6588. Yes. You are rather at a disadvantage, are you
not?—We are.

6589. Do you have the same age for entry 'to the pro-
bation service as in England?

—

(Mr. Henshilwood): We
have. It is twenty-three years of age.

6590. (Mr. Justice Pearce) : May I ask one question,

arising out of your answer to Dr. Baird? You said that

you would be content if it were left to the judge to have
a power to refer to a probation officer any question about
the custody of the ohildren in any case where he thought
fit?—That is what I said, yes.

6591. Of course, in England—I do not know how it is

in Scotland—the court already has power to make any
enquiries which it wants to, in dealing with children. But,
leaving ouit of account contested custody cases, which are
a very small proportion, in which the judge can deal with
the matter perfectly adequately because he has the advant-
age of hearing the two sides, in the ordinary undefended
case in 'Scotland do you think that there is enough material
before the judge to enable him to find out whether children
are happy in the home? And if so, what do you consider
is that material?—As I have already said, I have not got
the complete picture of what in fact happens in these cases
to which you refer. I do not know how much evidence
is produced to the judge, or whether that would indicate
that there is a specific difficulty with regard to the custody
of the children.

6592. You see, it is put to us that there are cases where,
say, the husband leaves the children with the wife, though
they would be happier with him. He does that because
the wife has agreed to divorce him and he does not want
to upset her. If a woman who appears to be reasonably
good-natured comes into the witness box and, when yon
ask her if the children are happy with her, says “ Yes ",

do you think that that evidence could be of the same sort ot
value as a report made by one of your service after a
visit to the home?—No, I do not. I would say that, in

such circumstances as the judge considered left him in

reasonable doubt as to who should have the custody of the

children, reference might then be made ito the probation
officer.

6593. But does that not amount really to all cases or
none? Why in one case more than another should the
judge be in doubt? Suppose that the children are with
the mother, who is the pursuer—Why should the judge be
in doubt, if she is apparently a reasonably decent sort of

person?—Quite. It is rather difficult for me to place
myself in the position of the judge in this matter. (Mr.
Justice Pearce): It is difficult. I would only like to add
this, that I have had more than one extremely helpful
report from your service through our court welfare officer.

6594. (Lord Keith) : 1 would like to bring this to your
attention, Mr. Henshilwood : in England, as I understand
it, in the summary courts, that is, the magistrates’ courts,

the woman generally comes to court in person to take out
the summons, and so on, and there there is generally a proba-
tion officer available. There is then no difficulty in bring-

ing her into contact with the probation officer before she
takes the crucial step of serving a summons on her bus-

band. That arrangement does not exist in Scotland, you
appreciate that?—Yes.

6595. Therefore there is much greater difficulty in Scot-

land in being sure that the woman—if it is the woman—
would get into touch with the probation service before
litigation is commenced. Have you any solution for that

very real difficulty?—If I may speak personally, from our
Ipoint of view in Glasgow there would be no difficulty,

because there is a probation officer or officers available at

the courts. They are not there all the time, and I doubt
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ivery much if they are there all the time in the English

courts.

6596. That I see, but then the woman does not come to

the Sheriff Court in person, as she does to the magistrates

court. In England, it is she who comes and takes out the

summons. In Scotland there is the formal procedure of a

solicitor raising a petition and serving it before ever a case

comes into court. I do not see the answer, and I do not

know whether you do?—Possibly we may have overlooked

that aspect of the situation—we may have been looking at

it from the point of view that the law would ultimately

change to such an extent as to permit the woman in person

to come to court. (Mr. Young): May I make a sugges-

tion that you simply make a rule in Scotland, as you have

in England, that only on the personal application of the

petitioner will the warrant be given? (Lord Keith) : That

would be an answer. I do not think that I will pursue

the matter further.

(Chairman) : We are very grateful to your Branch for

this memorandum, and to all of you for coming to help

us today.

(The witnesses withdrew.)

(Adjourned to Wednesday. 5th November, 1952, at 10.30 a.m.)
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MEMORANDUM SUBMITTED BY THE MUIR SOCIETY

The Muir Society is a society of Scottish Socialist

lawyers, and others, formed to promote an interest in legal

reform. This memorandum is confined to the position in

Scotland.

JUDICIAL SEPARATION

1. First Proposition. Three years after a decree of

separation and aliment has been pronounced, the guilty

spouse should be entitled to have that decree translated

into a decree of divorce in the Court of Session.

2. Under the law of Scotland a spouse can obtain a

decree of judicial separation in the Sheriff Court, or in

the Court of Session, on the ground of cruelty or on the

ground of adultery. Cruelty and adultery are also grounds

of divorce. Once a decree has been obtained in an action

of judicial separation, the decree is permanent and co-

habitation can only be renewed by the consent of both

spouses. While no statistics on the point are available, it

is believed that in each year, in the great majority of

actions for judicial separation, the wife is the pursuer.

Once a wife has obtained a decree of judicial separation,

she is entitled to aliment for the rest of her life whilst

being entitled to live apart from her husband. For the

period from 1933 to 1937 final judgments in actions of

judicial separation in the Court of Session did not exceed

six in any one year : the number of final judgments m each

of the years 1946, 1947 and 1948 was two. The Civil

Judicial Statistics for Scotland do not make clear the

position in the Sheriff Courts because the heading is a

slump heading, namely, “ Actions relating to marriage, i.e.,

as to separation and aliment, adherence and aliment, etc. .

Actions ended by final judgments under this heading in the

Sheriff Courts were, beginning with the year 1932 and

ending with the year 1937, as follows, 276, 278, 284, 292,

279 and 241 or an average of 275 : while for the five-year

period 1944-48 the total figure was 1,441 or a yearly

average of 288. Should the remedy of judicial separation

be retained in its present form, or in a modified form, or

should it be abolished altogether?

3. It is submitted that in its present form this remedy

is socially and morally undesirable. To allow a wife, who

has obtained a decree of judicial separation, to draw

aliment for the rest of her life, while escaping all the

duties of a wife, is surely wrong. Not infrequently it

leads to the husband cohabiting with another woman,

and to the birth of illegitimate children. Total abolition

of the remedy is not, however, advocated. The present

law should be modified by allowing the party against

whom decree has been pronounced, to apply to the court

to have the decree of separation translated into a decree

of divorce, not less than three years after the date of

the decree of judicial separation. The court should be

required to grant such an application even if the innocent

party objected. Such a reform would retain the real object

of judicial separation, namely, to allow tempers to cool

and to pave a way to ultimate reunion. If at the end of

three years the separated spouses have not reunited, there

is little likelihood .that they will ever do so and it is in the

interests of society that the guilty party should then be

entitled to have the marriage tie completely severed. It

should be noted, in passing, that under the present law, a

spouse who has obtained a decree of judicial separation

on the ground of cruelty or adultery, can at any time

bring an action of divorce on the same evidence which was

used in the separation action. Before a decree of trans-

lation is granted the guilty spouse should be required to

prove .that he had in fact paid all the aliment due to the

other spouse, under the decree of judicial separation. If

the guilty spouse has not done so, he must remedy his

default, before the court will grant the decree of trans-

lation. Whether the original decree of separation was

obtained in the Court of Session or in the Sheriff Court,

only the Court of Session should be enabled to pronounce

a decree of translation. The final termination of a

marriage is always a serious matter and it is felt that it

should only be terminated in the supreme civil court.

PATRIMONIAL CONSEQUENCES OF
TRANSLATION

4. Second Proposition. Where a decree of separation

is translated into a decree of divorce, the innocent spouse

should continue to receive aliment {unless and until re-

marriage) the amount being a matter for the discretion of

the judge.

5. In the event of the separation decree being translated

into a decree of divorce on the application of the guilty

party, what financial or patrimonial consequences should

follow? The question of legal rights is dealt with more
fully below, but it is clear that if the application of the

guilty party is granted, the guilty party should not then

be allowed to claim his or her legal rights. If the applica-

tion of the guilty party is granted, should the innocent

party then be able to claim his or her legal rights? It is

contended that the innocent party should be entitled to do

so, if desired, subject to the qualification mentioned in

the next paragraph. The guilty party would suffer no

hardship, because he would bring his application for trans-

lation in ithe full knowledge that a possible consequence

would be .that the other spouse would claim his or her

legal rights, or an award of aliment.
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6. What, however, of the much more important question
of aliment? Is the guilty spouse, who obtains a translation,
to be automatically freed from the obligation to aliment
the innocent spouse laid upon him by the decree of
separation? The answer is no. After a decree of trans-
lation lias been .pronounced, the innocent spouse should
be required to elect between (i) his or her legal rights or
(n) an award of aliment. If aliment were chosen, the right
to aliment would fall on re-marriage. The amount of
aliment to be awarded would be a matter within the dis-
cretion of the judge. One exception to the complete free-
dom of choice of the innocent spouse would appear to be
desirable. If the guilty spouse’s income is derived from
his own business, the operation of legal rights on that
business might entail considerable hardship. This is par-
ticularly so where goodwill is an important element in the
value of the business. It is suggested, therefore, that if the
guilty spouse can satisfy the court that the innocent
spouse’s choice of legal rights would entail considerable
hardship, the court should be entitled to make an award
of aliment in lieu of legal rights. This question cannot,
however, be viewed in isolation

;
it leads on to the ques-

tion of legal rights.

LEGAL RIGHTS AND ALIMENT AFTER
DIVORCE

7. Third Proposition. Where a spouse ignores the pre-
liminary remedy of separation, or it is not applicable to the
facts, and obtains a decree of divorce, the innocent spouse
should be entitled (a) to exact his or her legal rights or
(b) to claim an award of aliment, the amount of aliment
being within the discretion of the judge, and the award
flying off in the event of re-marriage.

8. In Scotland the wife’s legal rights are jus relictae
and terce ; the husband’s jus relicti and courtesy. Jus
relictae means that on the death of the husband the wife
is entitled at common law to one-third of his free move-
able estate, if he leave lawful children, or one-half if there
are no children, or no surviving children. Terce is the
life-rent enjoyed by a widow of one-third of the income
of the heritable estate in Scotland in which the husband
died vest. Jus relicti is .the right conferred on the husband,
by an Act passed in 1881, of enjoying the same share in
the wife’s moveable estate, as she enjoys under her right of
jus relictae. Courtesy is the right of a husband whose
wife died infeft in Scottish heritage to a life-rent of her
lands. If a wife obtains a decree of divorce she can claim
her legal rights as if her husband were dead. The husband
on obtaining a decree of divorce can claim courtesy but
not jus relicti. Legal rights are of course valueless where
there is no heritable or moveable estate on which they
can operate. In Scotland, under the present law, where a
decree of divorce is pronounced, the innocent spouse is
not entitled to an award of aliment. In England, on the
other hand, legal rights, as understood in Scotland, are
unknown, but after decree of divorce has been granted,
the English court may make a continuing award of alimony
to the innocent spouse.

9. It is clear that the present position in regard to the
patrimonial consequences of divorce in Scotland is in-
equitable. Take a concrete example. In a marriage with-
out children, a wife whose husband’s whole income of
£600 is derived, say, from £20,000 in 3 per cent. War Loan
on divorcing him can claim £10,000 as her absolute
property. But if her husband’s whole income is £600
per annum by way of salary, she gets nothing. From the
point of view of abstract justice it is difficult to defend
this result, and justice appears to require that the innocent
spouse should have a right to claim aliment, where there
is no estate on whioh legal rights can operate The
problem is, however, one of real difficulty. From the
angle of public policy is it desirable that a divorced hus-
band, who subsequently re-marries, should have to pay
aliment to his ex-wife as well as supporting his second
wife? The answer would appear to be no. But the
experience of England seems to show that the apparent
undesirability of such a double burden is theoretical rather
than substantial. There are two possible solutions. First
to abolish the right to claim legal rights on divorce, thus
putting all innocent spouses in the same position whatever
the source of the other spouse’s income. Secondly to
give the innocent spouse the right to elect between (d) his
or her legal rights or (ii) an award of aliment. If the
innocent spouse chose aliment, the court would be bound
to make an award of aliment, the amount of the award

being a matter for the discretion of the court. The right
of the innocent spouse .to aliment would fall automatically
on re-marriage. It is submitted that the second solution
is to be preferred. One exception to the complete free-
dom of choice of the innocent spouse would appear to be
desirable. That exception is sett out in paragraph 6.

ADDITIONAL GROUNDS OF DIVORCE
10. Fourth Proposition. Imprisonment for ten years or

more should be a ground of divorce.

11. It is urged that imprisonment should be made an
additional ground of divorce. If a spouse is sentenced to
a term of imprisonment of ten years or more, this should
be a ground of divorce, after the criminal appeal, if any,
has been disposed of. What of the case of the spouse
who receives sentences of imprisonment, each of which is
for less than ten years? In such a case, when, and if, the
various sentences of imprisonment add up to ten years,
or more, the innocent spouse should be entitled to divorce.
It is surely inequitable that an innocent spouse should
continue to be tied to a man who is sentenced to a long
term of imprisonment. It is equally objectionable that an
innocent spouse should be tied to a spouse who is con-
stantly being sent to jail. The matter is made worse if
there are children of the marriage who, under the present
law, are brought within the influence of a parent who may
be a habitual criminal. A spouse who knowingly and
wilfully commits a criminal act is aware that one of the
consequences of that act may be a term of imprisonment
and a withdrawal from the company of the other spouse.
By so acting he or she wilfully accepts a period of absence
which is tantamount to being in wilful desertion. In the
case where one spouse is sent to prison, and this gives the
innocent spouse a ground of divorce, it shall be a defence
to such an action, that the pursuer concurred in the crime
or connived at it Any sentences imposed prior to the
marriage of the parties would be ignored in determining
the ten-year period. Imprisonment is a ground of divorce
in Holland and the three Scandinavian countries.

12. Fifth Proposition. Persistent cruelty to children of
the marriage should be a ground of divorce.

13. Where a spouse is guilty of persistent cruelty to
children of the marriage (or step-children) under the age
of eighteen, of a nature likely to injure their health, mental
or physical, it should be a ground of divorce, without any
onus being placed upon the innocent spouse to show that
his or her own health, mental or physical, has been
affected. Such an action would only lie at the instance

aPl0USe 'w^° had not been guilty of cruelty to the
children or step-children, and who had actively protested
against the actings of the spouse alleged to be guilty of
cruelty. The action would only be competent if brought
within three months of the last act of crudity complained
of. If this be regarded as too radical a reform, such
cruelty should at least entitle the innocent spouse to a
decree of separation and aliment.

14. Sixth Proposition. If a spouse is convicted in a
criminal court of lewd and libidinous practices towards his
children, the other spouse should be entitled to a decree of
divorce.

15. If one spouse is convicted in a criminal court of
lewd and libidinous practices to the children of the mar-
riage, or to step-children, it may have unfortunate effects
upon the child concerned, and must be a source of great
anxiety to the other spouse. The innocent spouse should
be entitled to sue for divorce.

THE LAW OF WILKINSON v. WILKINSON
16. Seventh Proposition. In an action of divorce for

desertion, adultery by the pursuer within the three-year
period should not invariably be a bar to decree being
granted.

17. The House of Lords in the Scottish case of
Wilkinson v. Wilkinson, 1943, S.C. (H.L.) 61, decided by
a majority of three to two that in Scotland a pursuer who
has committed adultery within the three years founded
upon as constituting the period of desertion, is in no
circumstances entitled to decree of divorce. In two Eng-
lish cases, Herod v. Herod (1939) P.ll and Earnshaw v.

Earnshaw (1939) A.E.R. 698, it was held that where the
fact of the pursuer’s adultery within the three-year period
was shown not to have influenced the defender it was
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not a bar to the pursuer obtaining a divorce for desertion.

In Wilkinson the majority of the court, from a considera-

tion of the legal implications involved in the conception

of “ willingness to adhere ", declined to adopt the English

view. It is felt that the law of Scotland should be altered

so that where the fact of the pursuer’s adultery within

the three-year period is shown not to have influenced

the defender it should not be a bar to the pursuer obtain-

ing divorce.

DIVORCE ON THE GROUND OF INSANITY

18. Eighth Proposition. Insanity should be a ground

whether the patient has been certified or is a voluntary

patient.

19. Section 6 of 'the Divorce (Scotland) Aot, 1938,

defines a person as being incurably insane if he has been

under treatment as an insane person for the five years

preceding the raising of the action, and goes on to say

that a person under treatment as a voluntary patient is

excluded. It is 'believed that it is the policy of those

entrusted with the care and treatment of the insane to

encourage persons being admitted as voluntary patients

even where they are certifiable. The distinction between

a certified and a voluntary patient is therefore frequently

one of administrative method rather than one of fact,

yet dn the one case a divorce is possible and in the other

it is not. Not only so, if after the expiry of many years,

the possibility of cure disappears, the five years’ period

will commence to run from the date of the subsequent

certification, which may well be after five years or more

of separation, for insanity, have already run. Section

6 (3) of the Divorce (Scotland) Act, 1938, should be

amended by the deletion of the words “ and not other-

wise ” at the end of the Section—it being thus left open

to a. pursuer to establish by any competent evidence that

the defender has for the five preceding years been under

care and treatment as an insane person in any country in

the -world.

ACTION OF DISSOLUTION OF MARRIAGE BY
MUTUAL CONSENT

20. Ninth Proposition. The legislature should institute

an action of dissolution of marriage based on the mutual

consent of both spouses. It should be incompetent to

raise such an action during the first three years of the

marriage.

21. In order to constitute a valid marriage, both in the

eyes of the Church, and the laiw, there must be consent

by each party given freely, genuinely, and seriously.

Mutual consent is essential to validity, and is the basis

of the marriage. Where both parties to the marriage later

find that neither of 'them has any longer any desire to

cohabit, the whole basis of the marriage vanishes, and m
logic it is difficult to see how a continuance of cohabita-

tion can 'be justified. Where such a situation arises it is

believed that the spouses should be able to raise an action

of dissolution of marriage based on mutual consent.

22 There is however, another ground on whioh jthe

institution of such an action is urged. At Present the

law provides no honourable remedy for spouses who have

decided that they have no longer any desire to live to-

gether and wish the marriage tie dissolved. The result is

that spouses in such a position not infrequently obtain

divorce on perjured evidence. In the opinion of many

lawyers, familiar with court practice, many actions ot

divorce based on adultery, or on desertion, are arranged

divorces or proceed upon .perjured evidence. In cases

based upon adultery, the evidence led is frequently in-

tended to prove that the allegedly guilty spouse has spent

the night in a hotel bedroom with a third party. It is

difficult in many cases not to view such evidence with

marked scepticism. In an action of divorce based on

desertion the innocent spouse must prove ffiatthe guilty

spouse has been in wilful desertion for at least three years,

and that during this period the innocent spouse has been

willing to adhere. The simplest way of provmgwillmg-

ness to adhere is to produce letters written within
_

the three-

year period by the innocent spouse urging the other spouse

to resume cohabitation. 'It is often difficult to believe that

such letters are in any way sincere. Letters apart, it

is believed that in a considerable number of desertion cases,

there is collusion between the parties with a view to

obtaining divorce. This is also true of cases based on

adultery. Those who are opposed to the remedy of an

action of dissolution should face the fact that its absence

will not deter spouses who are determined to sever the

marriage tie. They will have no alternative but to

endeavour to avail themselves of another form of action

of divorce and will arrange a divorce, or lead perjured

evidence, thus bringing the law into general disrepute.

It is to be noted that in Scotland the vast majority of

divorce cases are not defended, thus making it more
difficult to test the truthfulness of the evidence led. The
choice is between providing an .honourable remedy,

namely, an action of dissolution, and the continuance of

the present system under which otherwise honourable

persons are compelled to resort to perjury .to obtain their

freedom.

23.

But while the introduction of an action of dissolu-

tion of marriage based on mutual consent is urged, it is

essential that such an action should be hedged with reason-

able safeguards. In the first place, it should not be

competent to raise an action of dissolution of marriage

during the first three years of the marriage. Secondly,

the .parties, before being entitled to come into court for

ithe first time, must in fact have been living apart con-

tinuously for at least nine months. The first appearance

of the parties should be before a judge in chambers, where

the parties would require to state on oath that they had

in fact been living apart for at least nine months, and

that each spouse had ceased to have any desire to cohabit.

Not less .than nine months after this first appearance both

parties would require to appear in open court, and swear

that they still had no desire to cohabit and that they

had lived apart continuously since their first appearance.

In addition, the court would require to be satisfied by

other evidence that the parties had in fact been living

apart continuously for eighteen months. If the court

were satisfied, a decree of dissolution would then be pro-

nounced. The appearance in chambers might be before

a Sheriff Substitute, or a judge of the Court of Session.

It is felt, however, that the appearance in open court should

be before a judge of the Court of Session only, and that

only the Court of Session should have the right to pro-

nounce a decree of dissolution of marriage. It is believed

that an action of dissolution, on the lines indicated above,

will provide an urgently needed remedy and will rescue

this branch of the law from the disrepute which many
people feel it has fallen into. Further, such a remedy

would not lend itself to use by spouses in a sudden fit of

temper, given the safeguards suggested above. In

Denmark an action of dissolution of marriage by mutual
consent has, it is understood, been competent for many
years and appears to have worked satisfactorily. There

is also divorce by mutual consent in Belgium and Norway.

DISSOLUTION OF MARRIAGE ON SEVEN YEARS’
SEPARATION

24. Tenth Proposition. Either spouse should be entitled

to raise an action of dissolution of marriage in the Court

of Session, where the parties have lived separately for a

period of not less than seven years immediately preceding

the raising of the action.

25. Cases occur where spouses separate, and live apart

over a long period, without either spouse having been

guilty of any matrimonial offence, and without either party

having been willing to adhere during this .period of separa-

tion. If at some later date one or other of the spouses

wishes to dissolve the marriage tie, the law, as it stands

at present, provides no solution. To require the spouses

to remain in a state of nominal matrimony in such cir-

cumstances serves no useful purpose. It should be open

to either of the spouses to raise an action of dissolution

of marriage, if the .parties have been living apart for a

period of not less than seven years immediately prior to

the raising of the action.

26. Further, cases not infrequently occur where one

spouse is guilty of a matrimonial offence which warrants

the other spouse in living apart. The innocent spouse

does in fact live apart but declines to raise an action of

divorce, perhaps for religious reasons. In such a case

the guilty spouse may have to live in a state of suspended

matrimony for the rest of his or her life. This is plainly

undesirable, and if the tenth proposition were given effect

to, it would provide a necessary remedy.

A 2

Printed image digitised by the University of Southampton Library Digitisation Unit



696 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Paper No. 77. Memorandum submitted by the Muir Society

EXCLUSIVE JURISDICTION OF THE COURT OF
SESSION

27. Eleventh Proposition. The Court of Session, and
the Sheriff Court, should continue to have a concurrent
jurisdiction in actions of adherence and aliment and
separation and aliment, but the Court of Session should
continue to enjoy exclusive jurisdiction in all other con-
sistorial causes.

28. The Court of Session, which is the supreme civil

court in Scotland, does not go on circuit, but is always
located in Edinburgh. Only advocates have the right of
audience in the Court of Session. The Court of Session,

with the exception mentioned below, has exclusive juris-

diction in all consistorial actions. Broadly speaking, there

is a Sheriff Court in each county of Scotland. The Sheriff

Court ranks immediately below the Court of Session.
Both advocates and solicitors have a right of audience
in the Sheriff Court. The Sheriff Substitute, who presides
in the Sheriff Court, is a whole-time professional judge.
The Sheriff Court has concurrent jurisdiction with the
Court of Session to hear actions of separation and aliment,
based on the ground of adultery or cruelty, and actions of
adherence and aliment.

29. Are there any serious objections to the present
exclusive jurisdiction of the Court of Session in divorce
actions? Proposals have been made from time to time
to extend original jurisdiction in consistorial causes to the

Sheriff Court; and such a proposal was considered by
the Royal Commission on the Court of Session, which
reported in 1927. Their recommendation was negative,
and proceeded on two considerations

: (1) the importance
of uniformity in administering the consistorial law ; and
(2) the danger of a one-sided .presentation if undefended
cases were tried in the Sheriff Court. The validity of the
first of these grounds may be doubted, since experience
shows that the possibility of divergence in the administra-
tion of the law is no greater .among Sheriffs than among
the judges of the Outer House of the Court of Session.
Without doubt, however, there is advantage in the employ-
ment of counsel in consistorial causes—not only because,
as the 1927 Report points out, counsel are separated from
immediate contact with the litigant, and discharge an
office which puts them under a special duty to the “ College
of Justice” of which they are members, but also because
advocates are specialists in pleading, whereas most solici-

tors must inevitably devote the greater part of their time
to other aspects of the law and have neither the time
nor the opportunity to acquire the specialised knowledge
which is the peculiar attribute of counsel. To permit
consistorial causes to be pleaded by solicitors would not
only open the door to the possibility envisaged by the
Royal Commission of 1927, but might, by faulty pleading,
damage the litigant’s case beyond hope of repair even in
the appeal court, and deprive him of the right or remedy
to which he is entitled. These difficulties could doubtless
be overcome by reserving to counsel the right of audience
in consistorial causes in the Sheriff Court as in the Court
of Session. Since, however, the ground upon which the
granting of concurrent jurisdiction to the Sheriff Court
is usually urged is that of the saving of expense to litigants,

it is apparent that such a proposal would do nothing to
remedy .the supposed evil—rather the contrary. It is only
in a small proportion of cases that the expenses incurred
in bringing litigants and witnesses to Edinburgh form any
substantial part of the expense of the case

; and in appro-
priate cases such expenses are met by the provision of
legal aid. Experience has not revealed any complaint on
the part of litigants against the trial of consistorial cases
in Edinburgh ; and so far as we are aware there is no public
demand that they be tried in the Sheriff Court. In addition
to the matters already referred to, it is thought that the
degree of solemnity inherent in Court of Session proceed-
ings is not inappropriate in consistorial cases, involving
as they do alterations in status and the whole range of
personal relations

; and it is to be borne in mind that
difficulties might arise in 'international law if decrees
affecting status came to be pronounced by courts other
than a supreme court. There is the further consideration
that in some Sheriffdoms the Sheriffs Substitute are at
present fully occupied and have not the time to cope
with the additional burden of divorce work, while the
appointment of an additional Sheriff Substitute in such
Sheriffdoms would hardly be justified. It is appreciated

that in a number of cases the decree of the Court of
Session will be little more than a formal act of adminis-
tration, particularly if effect is given to the proposal sub-
mitted in our first proposition. Under the present law,
however, it is competent (though not common in prac-
tice) for the court, in an action of divorce, to treat a
Sheriff Court decree of separation as sufficient proof of
the adultery or cruelty in respect of which the decree
was granted

; and for the reasons stated it is thought
that it is right that the final act of dissolving a marriage,
with all its weighty and serious consequences, should be
reserved to the jurisdiction of the supreme court.

LEGITIMATION BY SUBSEQUENT MARRIAGE
30. Twelfth Proposition. The doctrine of legitimation

by subsequent marriage should be extended to cover all

children of the parents born prior to the date of the
marriage.

31. It is undoubtedly the law of Scotland that a child
is not legitimated by the subsequent marriage of its parents
if there existed at the date of the child’s birth a legal
impediment to the marriage ; and the balance of autho-
rity appears to favour the view that this bar extends
to the case where the legal impediment exists at the date
of the child’s conception. It is submitted that this rule
of law, whether in the wider or in the narrower form,
is both inequitable and illogical. It is inequitable that,
while a man and a woman who have been cohabiting
illicitly are permitted to regularise their position by
marriage when they become free to do so, the position
of the innocent offspring of the cohabitation cannot be
so regularised. It is illogical that, while legitimation is

recognised as a just and proper corollary of the subse-
quent marriage of the .parents, the operation of the law
is limited by circumstances with which the child—in whose
interests the doctrine of legitimation is recognised—has
no concern.

RIGHTS IN HUSBAND’S SALARY

32. Thirteenth Proposition. Where a husband is earn-
ing a salary or wages, and the wife is entirely occupied
in running the home, the wife should be entitled in law
to a proportion of the husband's earnings, which should
be regarded as her salary for running the home.

33. A husband is legally bound to supply his wife with
necessary food and clothing but the law of Scotland places
no further duty upon him, and confers no right upon
the wife to an exclusive share of the husband’s earnings.

Marriage is a partnership under which, in the normal
case, the husband works outside the home, earning wages
or a salary, or running a business, while the wife works
inside the home, running the house, but receives no pay-
ment. The work done by the wife in the home is certainly

as onerous and important as the work done by the
husband outside the home. Modern opinion believes
that there should be equality of treatment as between the
sexes. This being so, it is surely indefensible that the

law fails to provide that the wife is entitled, as of right,

to a share in the husband’s earnings, for her own exclu-
sive and personal use. It is believed that in some homes
the husband’s exclusive right to his earnings leads to

preventable unhappiness. A husband may consistently
refuse to give his wife anything at all for her own per-
sonal use

;
even if he does not, he may be close-fisted

and his wife may frequently be forced to plead with him
for some money for her own personal use. No wife
ought to be exposed to such an indignity. It is thought
that there are three major claims on a husband’s salary,

(1) the cost of running the home, i.e., feeding and cloth-
ing the family, (2) the husband’s need for a proportion
of his earnings to spend as pocket-money and to save
something, and (3) the wife’s need of a proportion of
the husband’s earnings as a salary for the work she does
in the home. The law already makes provision for (1),
although it is appreciated that the machinery for ensuring
that the husband makes over the necessary housekeeping
money is probably both slow and inadequate. It is also
appreciated that under the present law, in the vast majority
of homes, there is no friction in regard to money. But
if, in even five per cent, of homes, the husband’s exclusive
right to his earnings leads to friction it represents a very
considerable sum of human unhappiness. It may well
be that some husbands are deterred from making over
a percentage of their earnings to their wives each week
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by a feeling that dt is unmanly to do so, or that they

will 'be jeered at by their fellows if they do so. If,

however, it was the law of the land that a wife had a

right to a percentage of her husband’s earnings as her

salary for running the home, it would probably greatly

ease the path of reluctant husbands.

34. If the right of a wife to a percentage of her

husband’s earnings is conceded, what form should that

right take? On the first view the simplest method would

appear to be to enact that a wife has a right to a pro-

portion of her husband’s earnings, leaving it to the dis-

cretion of the court to fix the precise percentage. Such

a method would, however, largely fail on the score of

vagueness. It is submitted that the first essential, if such

a reform is to achieve its object, is that everyone should

know the minimum proportion which a wife is entitled

to in law. It is undesirable to encourage litigation in

the courts on this issue if it is possible to avoid it. Litiga-

tion is both slow and costly and is likely to exacerbate

feeling in the home. It is submitted that there should

be immediate certainty, followed by a limited discretion.

Where a husband’s gross earnings do not exceed £1,000

the wife should be entitled to a minimum of one-tenth

of the husband’s earnings, as her salary for acting as

housekeeper. The wife should be able to get this one-

tenth by sending a registered letter to her husband’s

employer claiming this one-tenth. It should then be the

duty of the employer to set aside the one-tenth each

week, or month, to be called for by the wife, or to be

posted to the wife, the wife bearing the cost of postage.

Failure on the part of the employer to set aside the

one-tenth, on receipt of a registered letter from the wife,

should be an offence, punishable summarily by a fine.

It is believed that such a method would largely obviate

recourse to the courts. But while it is essential to pre-

scribe a minimum proportion, it is conceded that there

may be cases where ten per cent, would, in the whole

circumstances, be too low. The wife should therefore

have a right to raise an action asking the court to exercise

its discretion and award her more than ten per cent.

Such an action should be in as summary a form as

possible and should be confined to the Sheriff Court. The

Sheriff should have the right to order the husband to

lodge a certificate from his employer showing the

husband’s gross wages over the last year, and apart from

that certificate there should be no written pleadings, the

hearing being confined to oral evidence from the spouses

and supporting witnesses.

35. Where the husband’s gross salary is in excess of

£1,000 .per annum, the rule of a minimum ten per cent

should not apply, and the Sheriff should enjoy an absolute

discretion to award the wife a salary out of her husband s

earnings, according to the particular circumstances of the

case.

AFFINITY

36.

Fourteenth Proposition. The ten statutory excep-

tions to prohibition of marriage owing to affinity, should

operate whether the marriage is dissolved by death or by

divorce.

37.

In Scotland the .prohibitions to marriage arising out

of affinity are analogous to those regarding relations in

blood. The view of the common law on this matter is

that parties in the married state are to be held as identified,

and that those related to the one in any degree, are to

be held as related to the other in the same degree. But

there are now ten statutory exceptions arising out of the

Deceased Wife’s .Sister’s Marriage Act, 1907, as amended

by the Deceased Brother’s Widow’s Marriage Act, 1921,

and the Marriage (Prohibited Degrees of Relationship)

Act, 1931. It is to be noted, however, that where

marriages between .parties in .the relationships stated in

the Acts become possible through the dissolution of an

existing marriage, not by death, but by divorce, the

marriage of those persons remains prohibited during the

lifetime of the divorced spouse of either of them. It is

submitted that there is no good reason for this prohibition,

and that it should be abolished.

MEDICAL EXAMINATION

38. Fifteenth Proposition. Before a marriage ceremony,

whether civil or religious, is performed, each spouse must

produce a medical certificate stating whether or not he or

she is suffering from a venereal disease, or from

tuberculosis.

39. The law of Scotland does not require either party

to a proposed marriage to undergo medical examination

•before the marriage ceremony is performed. Cases occur

from time to time where, after marriage, one spouse dis-

covers that the other spouse is suffering, or has suffered,

from a venereal disease, or from tuberculosis. The suffer-

ing spouse may have been unaware of the condition at

the date of the marriage, or may have deliberately con-

cealed the fact from the other party. When the healthy

spouse discovers the truth, he or 6he may suffer a great

shock, and the future happiness of the marriage may be

seriously .affected. Moreover, the fact that one spouse

is diseased may .radically affect the issue of the marriage,

or the question of having issue. It is submitted therefore

that it is most desirable that before marriage each party

should be examined by a fully qualified medical man

who would be required to issue a soul and conscience

certificate, stating whether or not the party examined is

suffering from any venereal disease or from tuberculosis.

A duty should be placed on the local registrar of marriages

to ensure that each party is made aware of the contents

of the medical certificate relating to the other party, not

later than say ten days before the date of the proposed

marriage. If the medical certificate reveals that one party

is suffering from a venereal disease, or tuberculosis, it is

not suggested that that fact should constitute a bar to

the proposed marriage. It would be for the .parties them-

selves, in the light of the contents of the medical certi-

ficate to decide whether or not the proposed marriage

should be proceeded with. It is believed that in a con-

siderable number of European countries the production

of medical certificates is required. This is certainly true

of Norway and France.

(Dated \Sth December, 1951.)

EXAMINATION OF WITNESSES

(MR S. SHAW, Q.C., MR. G. STOp, Q.C.,

the Muir Society;

and MR. J. FARQUHARSON, S.S.C., representing

called and examined.)

6597. {Chairman) : We have here this morning as repre-

senting the Muir Society Mr. Sinclair Shaw, QC
Chairman of the Society; Mr. Gordon Stott, Q-C. , and

Mr. James Farquharson, Solicitor in the Supreme Courts.

Before we ask you any questions, do you wish to add

anything to your memorandum, Mr. Shaw? {Mr-Shw).

Perhaps I might begin, my Lord, by thanking the Roya

Commission for allowing us to come here to gnreoral

evidence in support of this memorandum. We appreciate

your kindness in allowing us to do so. I should perhaps

also add that our Society is comprised both of solicitors

and advocates, and that in drawing up this memorandum

we were able to take advantage of the experience of bo h

sides of the profession. The only other thing I would

say is that, as this memorandum points out, we do believe

that certain grounds of divorce at present available to

litigants in Scotland are not working very satisfactory,

and we also feel very strongly that there is room for

additional grounds. We would demur very strongly to

the view which I think has been advanced at least by

certain Scottish witnesses, that the Acts of and 1938

are in any way to 'be regarded as definitive. That view,

I think, is historically inaccurate. The changes brought

about by the Acts of 1937 and 1938 were due m the first

place to the efforts, almost unaided, of Mr. A. P. Herbert.

The Act of 1937 resulted from a Private Member s Bill,

and Mr. Herbert had to put into the Bill not what he

thought was required to bring the law of England up to

date to meet public opinion, but to put into it the very

minimum in order to beat the clock and in order to ward

off the attacks of various interests, which were opposed

to any reform at all.
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6598. We have all, I think, read the speeches made
when Mr. Herbert’s Bill was before the House. Some of
us may also have read a book which he wrote on the
subject. I certainly have. Before I come to your pro-
posals, I want to know a little more about the Muir
Society. You tell us that it is a Society of Scottish
Socialist lawyers, and others, formed to promote an
interest in legal reform. Who are the “others”?—The
Society was formed in 1939 'by a group of Socialist lawyers
who decided to follow the type of organisation of the
Fabian Society. There are ordinary members—if you join
as an ordinary member it means you are a member of
the Labour Party

; if you join as an associate member it
means you are not a member of the Labour Party and
do not hold Socialist sympathies, but you are interested
in questions of legal reform. We have both associate
members and ordinary members.

6609. Certainly.—I do not think that it is any longer
a doctrine widely held in Scotland, even by the most
extreme religious sects, that it is right that any man
should be subject to perpetual punishment. That seems
to me a fundamentally un-Christian doctrine, yet the law
as it stands amounts to this, that once you have granted
a decree of judicial separation you are going to say

:

“The man shall be punished for the rest of his life”,
for perhaps a single act of adultery. We demur to such
a proposition.

6610. I am interested to have your view. I do not
know that it arises out of the question, but the answer
to that question was, it does enable that to be done?

—

Undoubtedly, at the end of three years, if the parties
have not come together.

6599. I am glad to know that, but what I asked you
was, what others besides lawyers are members?—Perhaps
it is not very happily phrased, but we are confined to
lawyers.

6600. What are your numbers of ordinary members
and associate members, respectively?—I am not the
treasurer, and I cannot answer.

6601. Can one of your colleagues answer it?

—

{Mr.
Farquharson) -. I should say, my Lord, that the numbers
are, roughly : ordinary members, thirty-five ; associate
members, five.

6602. Thank you. Do you publish any annual report?
—{Mr. Shaw): We have given evidence from time to
time before various public bodies. We gave evidence, for
example, before the 'Royal Commission on Capital
Punishment.

6603. May we take it that this memorandum represents
the general view of the members of your Society? It
has been brought before a general meeting, has it?

—

That is so, my Lord. It has been discussed, I think, on
no fewer than three occasions. {Mr. Stott): In certain
matters it represents the view of the majority.

6604. It is hard to expect unanimity in any body, is
it not? If 1 may now turn to the memorandum, the first
question you pose is to be found at the end of paragraph
2: “Should the remedy of judicial separation be retained
in its present form, or in a modified form, or should it
be abolished altogether? ”, and your answer is to be
found in paragraph 3 :

—
“ Total abolition of the remedy is not, however,

advocated. The present law should be modified by
allowing the party against whom decree has been
pronounced, to apply to the court to have the decree
of separation translated into a decree of divorce, not
less than three years after the date of the decree of
judicial separation. The court should 'be required to
grant such an application even if the innocent party
objected.”

First of all, the party against whom decree has been
pronounced for separation is always a party who has been
found guilty either of cruelty or adultery?—(Mr. Shaw):
Yes.

6605. And J see you say earlier :
“ ... it is believed that

in each year, in the great majority of actions for judicial
separation, the wife is the pursuer ”.—Yes.

6606. For convenience, and to avoid referring to both
husband and wife throughout, may I refer to the guilty
party as the husband, without prejudice to the fact that
it may be the wife on occasions?—Yes.

6607. Now I am going to put to you certain objections
to this proposal, which have been suggested to the Com-
mission. First, have you in Scotland got the doctrine
that a man is not to be allowed to take advantage of his
own wrong?—Yes and no, I think perhaps is the answer
—in certain cases, yes. {Mr. Stott): Without conceding
the relevance of the question to this matter, I think the
answer is, yes.

6608. Then perhaps I will develop the relevance, as
I go on. May I take the case of a decent woman who
has tried to be a good wife? This suggestion does enable
a cruel or adulterous husband to out an end to the
marriage against her will, does it not?-{Mr. Shaw)

:

Undoubtedly, but then may I put the counter view with
respect?

6611. That is, is it not, an example of a man taking
advantage of his own wrong? Let me show you what I

mean. He says :
“ I entered into a life-long partnership

with this woman. I promised ”—whether it was in church
or a registry office—“ that I would take care of her and
refrain from adultery. I have broken that agreement

;

because I have broken the agreement I shall be allowed
to put an end to it against the will of the party who
has not broken it”. Is not that taking advantage of
his own wrong?—'Let me concede it is, but what exactly
does that matter particularly? You have to put against
that, which 1 respectfully suggest is a technical and legal
argument, the known facts of the situation, at least in
Scotland : is it desirable on any ground of public policy
that something like 290 people each year should be driven
mto a state of what I can only call suspended matrimony?
The result is, I am quite sure, in many cases, that after
a time the man says: “I have no remedy, because the
law gives me no remedy ”. He goes and lives with another
woman and has illegitimate children. If there were the
remedy proposed here, that man could get married again
and his children would be legitimate. And if I have to
choose between the doctrine of a man benefiting by his
own wrong on the one hand, and the legitimation of
scores of children on the other, then I come down on
the side of the children every time.

6612. May I ask you this: are there many cases within
your own experience, or the experience of your colleagues,
where men are waiting to take advantage of this provision
if it were made law?—With respect. Sir, I do not think
that it is possible really to answer that question.

6613. It may be difficult, I quite agree. But, after nil,
the question was limited to your own knowledge. I was
not asking you how many such cases there were in
Scotland, because you could not possibly know that I
was asking you, in your experience as lawyers, how many
cases you know of where men are waiting to take advan-
tage of this provision, if it becomes law?—I would prefer
not to found it on my experience as a lawyer, 'but on my
experience as an ordinary human being, going about quite
a lot in certain circles, and I have no doubt whatsoever
that there are men who are living with other women
and having illegitimate children, who are perfectly happy
except in one respect, that they want to give the woman
with whom they are cohabiting a proper legal status, and
they want their children to be legitimate and not illegiti-
mate.

6614. One other matter arises out of that. Reading this
proposal in conjunction with your tenth proposition pro-
viding for divorce after seven years’ separation without
necessarily any matrimonial offence having been com-
mitted, it struck me that perhaps this proposal was a little
illogical. Does it not lead to this, that a man who has
committed a matrimonial offence is to be given the right
to divorce his wife at the end of three years, but the
man who has separated from his wife but has not com-
mitted any matrimonial offence, is to be given the right
to divorce his wife at the end of seven years? What
was the purpose of that? It seems to me a curious half-
way house.—We must, I think, in framing such a memo-
randum, proceed upon the view that Proposition A may
appeal to the Royal Commission and Proposition B may
not, and A and B are not necessarily logically reconciled.

6615. They are really alternatives, perhaps?—Alterna-
tives, yes. (Mr. Stott): I think, if I may say so, that
they can be reconciled by looking at the matter not so
much from the point of view of one of the parties, but
looking at the matter as the Commission might do. on
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the general social principle. In the one case, the court
has in fact brought the marriage to an end, therefore

it is a recognised fact, by decree of the court, that the

marriage for all practical purposes is at an end, and one
can say that the court then would be entitled to bring the

marriage completely to an end by divorce. In the seven-

year proposal there has not been any decree of court,

therefore it might be thought that there has not been
such a complete termination of the marriage as would
entitle the court to intervene.

6616. On the point of general social benefit, is there this

drawback perhaps to both of these proposals? It has

been said by witnesses (that they tend to encourage illicit

unions, for this reason: at the moment a woman knows
when she marries that if she commits no matrimonial

offence she is at least secure in her position as wife, she

cannot be divorced. On the other hand, another woman,
to whose attractions a husband’s fancy may have strayed,

knows that she can never be anything but his mistress

so long as the wife is not guilty of a matrimonial offence,

and that any children she has by him will be illegitimate.

Are you not encouraging illicit unions by making it within

the power of a man and his mistress, at the end of a

specified period, to deprive the wife of her position as

wife, to put the misitress in her place, to entitle the mis-

tress to all the wife’s .pension rights on the husband’s

death, and to make legitimate the children of that union?

Are you not presenting the prospective mistress with all

these advantages and the man with the certainty that he

can marry her after a period? Are you not encouraging

rather than discouraging illicit unions, and is that a good
thing from the .point of view of the community?

—

{Mr.

Shaw) : I think, with respect, it depends very largely on
what view one takes of human nature. Personally, I

would very much doubt whether there is a lot of cold-

blooded calculation on the part of a husband, on the

lines that you have perhaps suggested. I think that in

most cases the husband, rightly or wrongly—and, we all

agree, most unfortunately—is deeply attracted by another

woman ; his marriage to 'his legitimate wife may have

been a profound mistake from the beginning, and I

think he goes ahead irrespective of the legal conse-

quences. I do not believe for one moment that if you
made the change suggested in this memorandum dt would
be an encouragement to many husbands to calculate in the

fashion suggested and then go off and live with another

woman. I do not think human nature is like that.

6617. But whait about the other woman? If the law

stands as it is, she is not so tempted to enter into the

illicit union because, as I have said, she knows that

she can never 'be more than a mistress and the children

can never be anything buit illegitimate. Whereas if you

bring .in .this proposal the prospects for a woman like that,

who .may or may not have brought about the separation,

are greatly improved. Is it not encouraging her to join

in, whereas with the law as it is, however much the hus-

band wanted to make 'her his mistress, she might say:

“There is no future in this, I will not do it” ?—Perhaps
that act is on rather a different footling, but may I point

out this, that after all one of the grounds on which one

can get a decree of judicial separation is cruelty? That

decree having .been obtained, the husband having been

put into a state of suspended animation, matrimonially

speaking, for the rest of his life, four or five years later

he may meet a .perfectly decent and respectable woman
and fall in love with 'her—and who can blame him, in

the circumstances? And because of their mutual attrac-

tion they decade to live together, and they ultimately

have illegitimate children. In 'that state of affairs it seems

to me that the proposition enunciated here is fully worthy

of support. (Mr. Stott) : But surely also a woman who
looks at the matter from the point of view ithat you, Sir,

suggest, if the law were altered to make a union between

her and the man licit after a period of three years, or

it might be seven, a woman who was concerned to look

at the matter in the light you have suggested, would

she not wait, knowing that the future did 'hold something

for her, until the union could be entered into legitimately,

before beginning cohabitation? At .the present moment
the woman is almost bound to cohabit with the man,

knowing that at no time in the future is she likely to

be able to have a licit union. Therefore it would appear

even from the woman’s point of view that the present posi-

tion encourages rather .than discourages illicit cohabitation.

18800

6618. There might be some women who took that view,

but if they were prepared to start an affair with a married
man at all, do you think that there would be many of
them?—If you know a man is about to be released from
bis wife toy a proper legal process, a woman who con-
siders these matters at all—and we are dealing, I sup-

pose, with .the ordinary decent woman whose conduct
matters to us—would no doubt be prepared to wait.

6619. With regard to your phrase, “ the ordinary decent
woman whose conduct matters to us ”, may I turn your
attention for a moment to the position of the wife?
In the first place, she may have religious scruples—I gather
you do not think that that is a very good reason?

—

I quite respeot ithat, tout of course, once having conceded
that marriage is dissoluble, l am afraid we must just

proceed on that basis. If one concedes on religious

grounds that a marriage is not dissoluble, that is a different

matter.

6620. I am not suggesting that religious scruples should
prevent all divorce. I am suggesting the point of view
that a woman who has committed no matrimonial offence,

and who entered into the bargain on the footing that it

was life-long, is entitled perhaps to have her religious
scruples considered, and not to be divorced against her
will. That is a very different thing from saying that,

because the Church thinks so, there should be no divorce.
You appreciate the difference, I am sure, Mr. Stott?—I am
not sure .that I do. I do not see how religious scruple
enters the matter. If a woman is divorced, that is an
action of 'law, it is not something for which 'the woman is

responsible.

6621. As the law now stands, a woman cannot be
divorced against her .will if she has committed no matri-
monial offence. You are suggesting that she shall be
a'ble to be divorced against her will when she has com-
mitted no matrimonial offence, without even 'the safe-
guard that if it was against her religious view she would
not be divorced. Is that fair?—I do not see myself
how the question of “against her will” enters into the
religious scruple. I can quite see that a woman marrying
and intending, for religious reasons, that the marriage
should never be dissolved, is injured by any law which
alters that state of affairs. But I cannot see how a
religious scruple can affect the question of being divorced
against one’s will. Surely the religious scruple must be
against divorce. I do not know of any religious scruple
against divorce against one’s will. I do not see how that
could arise.

6622. One further question about the wife’s position:
pension rights are a very important thing to any woman
nowadays, .are they not? I observe your financial
propositions in paragraph 4. I observe and appreciate
all the provisions you make there for the wife who is

divorced against her will—but what about the pension?
The provisions presumably would not last after the
husband’s life, and the person who would be entitled to
the pension would be the second wife. How do you
propose to deal with that?—(Mr. Shaw): That surely
would be a matter for further examination. I see nothing
particularly illogical, if you preserve the wife’s right to
aliment after the decree of separation has been translated
into a decree of divorce, while she remains unmarried,
if you preserve that right I do not see why there should
not be some provision in regard to pension rights. If

at a subsequent date the freed husband does re-marry,
it does not seem to me that there is any strong reason
why some share in the pension rights should not go on
the husband’s death to the first wife.

6623. Then that would be a variation on your sug-

gestion, because there is nothing about pension rights in

it?—I confess that we had not considered the question

of pension rights in framing this memorandum.

6624. What has been said is this. The wife marries,

she enters into a life-long contract which carries with it

the right to a pension if her husband pre-deceases her.

You are, by this proposal, taking it away from her. That
is the point, of course.—It would depend on legislation,

I think. May I make one final comment before you leave

this paragraph? I may he wrong, but I think that the

original idea of judicial separation was simply this: first

of all, it was given on the ground of cruelty, which was
not a ground for divorce ;

the main object of judicial

separation, I think, was to allow tempers to cool, and
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to allow parties to come together again. If in fact the
parties quite clearly ane never coming together again,
then you have a social situation—whether you like it or
not it is there—a social situation in which some 290 people
each year in Scotland have decrees pronounced against
them, and they are left in the position that they can
remain bachelors for the rest of their lives or they can
be driven into illicit cohabitation. 1 would add this, if
I may, that now that both cruelty and misconduct are
grounds for divorce, it may very well be that there is no
good reason at all for retaining the action of judicial
separation. It may be that the best policy is to abolish
it altogether. We have not gone as far as that, we have
suggested a three-year interval. But, speaking subject to
correction, I think that I am right in saying that the

6628. Your ninth proposition deals with divorce bv
mutual consent. The objections which have 'been put to
that come to this, I think. The husband and wife, whether
in church, or in a registry office, have agreed upon .a life-
long union, and if divorce by consent as brought in -itwould have two consequences. First, it would induce
people to enter upon marriage more lightly, with the feel-
ing, It this is a success, we will go on with it, and if it
is not a success, after all we can get a divorce by mutual
consent ”

It is suggested that that is not the best attitude
ot mind for those on the threshold of marriage. Secondly
such a provision would destroy or impair the incentive for
a couple to make up their quarrels, settle their differences
and get over any trouble that may have arisen in their
married life, on the footing that they have got to make

a decree of separation was pronounced the husband
should be entitled to ask for its translation. We do not
go as far as that, we say three years. (Chairman): But
was it not a discretionary remedy? I do not think it
was that the husband should be “entitled”, was it?

Keith)

:

Yes, the court was given a discretion:
“We recommend that the court should have power, in its

- „ T „
.by consent they would be very

apt to say: I am finding this man (or woman) intoler-
able, I cannot stand it any longer, let us have a divorce bv
consent I would like you to deal with these two objec-
tions.—Ifl may say so, with respect, my own reaction to
theoretical objections is this, that while I concede their
torce, I look round in order to discover whether in facticeuinmena maitne court snouid have power, in its ,t|ieoP thporpHr-ii c i,.,„

j* ' 111

discretion when a decree of separation is afked for on My uiidSnd^ 1?,
P£

ved in Practl
?
e -

grounds found by the court which would justify a decree
number of other countries

o divorce, to mete a decree of divorce on'the IpplicS /, >’.acceptable
of.he responded.”. I, STSt&?**

6625 (CUrman): May I now paSS to the third Zealand, since 1920\ni^TsitreiSuvXa mmeS-proposition? At the end you set out two alternatives :— not exactlv in thp t»me > V_. ^

.

« ,

— - n°t exactly in the terms we have set out here, but a remedy
First, to abolish the right to claim legal rights on tor divorce by mutual consent, a remedy for the situation

divorce, thus putting all innocent spouses in the same where spouses find it intolerable to live together—has in
position whatever the source of the other spouse’s fact been practised and has not been followed by the direincome. Secondly, to give the innocent spouse the consequences which some people, in theory felt might
right to elect between (i) his or her legal rights or (ii) follow.

’

an award of aliment.”
6629. We are procuring evidence from I think allir y°” 8° t0 elaborate that, and you say: “ It is countries whose experience would be helpful, so I hone we

nr
b
T

1

n
ed that

,f
lie seconc

?
solution is to be preferred”. shall be able to find out exactly what they have introduced

9 another view is that the proposal, of putting and how it has worked. Do you wish to say anything
it entirely in the hands of the court to decide what more on that?—Yes, my Lord, if I may, I would press thisprovision is right, put forward by the Mackintosh Com- remedy very strongly indeed. You will see that in para-mittee, is simple and logical Let me give you an example graph 21 we have ventured .to set out what we feel isof whf

e your Proposal might work out wrongly. I gave the logical approach—leaving out the litigious and legal* W
,j

S yesterc,ay- It was not my own idea, it consequences—to this question. We have said in oara-

hLn'nTff
l° me' rt 1S said that there are cases SralPh 21 that mutual consent is the very essence of a valid^ y°u
,

n.8 woman marrying a man of consider- marriage. When that mutual consent has completely dis-able means making his life (as it was put to me) “a 'appeared on both sides, then it is very difficult to seeS £ SL
eS 3 STJT ""T’rf

*• tliv“r“3 in logic there i. any
one- third of his estate, and then goes and It seems to me it has vanished, and one should recognisemarries the man she really wanted to marry all the time. that.

recognise

„.
arr

! ,

a^urec* *hat instances have been known of that. ... , .... „ „Would it not be better, to cover such a case as that,
6630 ' What abou,t th

f
position of children? Supposing

simply to adopt the principle that the discretion shall be .
.

marriage has resulted m children, should it still lie
in Mm*. nnnpf in n-n/o mr-U 1 ... c ... Ill the hands nf fine, 'narrip.a fn th r> merri, na •• yu-

~~ r . — j— v.icii nit uiowcuun snau oe • c , on**
i the court to give such provision either by way of capital

n ctl
e «antIs °1 the parties to the marriage to say :

“ We
r aliment as is imnmnriato +u„ , _c .i . are finding this difficult, we will nnt an pnH tr,

case? I do not know that I would necessarily quarrel
with that view, but I do feel that it is a situation which
will arise in an ever-decreasing number of cases, thanks
to death duties and so on. The number of rich men will
presumably vanish entirely in our lifetime, and I cannot
myself see that, whatever the academic merits of the
proposition are, it is a situation which will apply in verv
many cases. 1

6626. I think that is very possibly the case, but I did

up the .home ? Surely that must depend on the circum-
stances of the case? if the two parties simply cannot get
on together, if they are constantly quarrelling, if the
atmosphere of the home is embittered, one does not feel
that that is the kind of background against which it is desir-
able to bring up ohildren.

6631. Some people have found, I think, that children
—so long as they have got their own bed, and their
own toys, and go to school—are curiously insensitive

n0t
u
qui^ f

?
1
.

Iow wh7 you preferred the elective suggestion *° Quarrelling in the home. They merely think thaTthat

*_
e
*,._ 90m '!

nittee
’

s suggestion simply to leave ?? i
he

, ??
rt

aI
°f thing that parents do and they just accept

it to the court to do what was just and right under the
il’ but the thi

P'8
they do dislike most of all is to find that

circumstances.—(Mr. Stott) : I think that we were dealing tbe
.

home which they know is broken up. They may be
With if nn .thl* Inu/ tie it ctnnA . riivirlprf hptuipon the. t\lin luronfn *1 ;...ewith it on the law as it stood. Of course, if a general
alteration were made in the law of legal rights in
accordance with the Mackintosh Committee’s report, then
it follows that in divorce the alteration would also be
made. So long as legal rights remain on death, we secno reason to alter them in regard to divorce. The same
situation would arise in death.

divided between the two parents and they just do not
know where they stand. We have 'had a good deal of
evidence from schools as to the after-effects upon children
where they are divided between the two parents, or where
they have lost their association with one parent. What do
you say about that?—With respect, my Lord, may I
suggest that the first part of your observation seems to
me to indicate this, that one can forget the children, if

one says that they do not notice what is going on in the
6627. As regards .the seventh proposition, you sav •

—

i‘ n f Ii ,1 , ,1 . „ _ J 1 ' uuo oayst uiai tuei

i
S

-u “!!? ^
law of Scotland should be altered home at all. . . .

so mat wfiere the fact of the pursuer’s adulterv within
the three-year period is shown not to have influenced .

6
,

632- '0nIy (or .

so Ion8.as they have got the home and
the defender it should not be a bar to the Diirsuernhtn in.

botb Parents Ir> jt -—I said, my Lord, with respect, the
ing divorce.”

‘ ’
first part of your observations. One can ignore the first

You onni'pmnlaip that if that i„ ,.t, c t ... , ,
part of your observations because you have said that

no discretion

5

in the court and'm^
C
,J

aCt’ d be the children do not notice the quarrelling in the home,

divorce?—(Mr Shaw) TbaMe
pursuer should have a The latter part of your comment is, of course, much moredivorce l-(Mr. Shaw)

.

That is so. serious. Children do not like to have different homes, but
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I think one is bound to remember that the court does
award custody to one parent or the other. The guilty
party—1 suppose it is usually the guilty party—is given
certain rights of access, and a certain right on occasion
to take the child away for perhaps the summer holidays.
I am by no means satisfied that, in circumstances like
that, the child going to the guilty spouse for his summer
holiday is particularly distressed. It seems to me that
the child may just look on the guilty spouse as a new
kind of uncle or aunt, and enjoy the holiday, without
worrying particularly about the matrimonial relationship.

6633. We have evidence to the contrary effect from
schoolmasters. Perhaps I might say this—I have been a
Chancery judge. I have dealt with wards of court and
had some opportunity of personal observation of the
difficulties which arise when custody becomes a question
between the parents who have 'been divorced. It is a case
of pull devil pull baker, one tries to spoil the child, the
other tries to turn the child against the other parent. I
am afraid that there are certain lamentable results which
may follow. It is the division between the two which
makes life so difficult and perplex inn for the child.—

I

think that there is a further answer which 1 can advance
in respect of your difficulty. I think that you rather
postulate this position, that if this remedy is not intro-
duced the difficulties will not arise. In paragraph 22 we
controvert that position very strongly.

6634. Yes, I have studied that, as regards the perjured
evidence which leads to divorce on the ground of adultery,
but there is this comment to be made. If it is said that
“ the difficulty of getting divorce leads to perjury, there-

fore divorce should be made easier”, is it not a little

like saying—to take perhaps not a complete analogy

—

‘‘It is the fault of people owning private property, that

leads to others committing burglary and hitting them
with coshes in order to rob them, therefore let us abolish
private property altogether”?—Of course, in some States

that view is publicly expressed and publicly carried out.

6635. Quite true.—And I am not going to say that

that is necessarily wrong, though it may, of course, give

the law courts a great deal less to do. But I would with

great respect, my Lord, put this position, that the law
as it stands is unfair to the extremely scrupulous spouse
and favours the unscrupulous spouse. Two spouses who
cannot live together and who in fact decide to part,

neither having committed any matrimonial offence and
both, being extremely scrupulous people, have to sit with

folded hands for the rest of their lives in this deplorable

position. Two spouses who are not troubled by the

scruples found by the extremely honest couple, arrange

to have a divorce and, under the law as we know it,

they get that divorce in a great many cases, and it seems
to me that the choice before us is simply this. Do you
continue to connive at the hypocrisy of the present posi-

tion? Do you prefer hypocrisy to facing up to the facts

and providing an honest remedy for decent people? If

you refuse that remedy, then I am quite convinced that

the sort of thing which goes on in our courts in Scotland

and, I have no doubt, in England, will continue to go on.

People will get divorces on grounds which are not really

based on truth. That is the simple issue, as we see it,

the choice between hypocrisy, on the one hand and, on
the other hand, facing the facts and giving a decent and

honourable remedy. And may I add this, that I am by
no means convinced that that would greatly increase the

number of divorces, because, instead of forcing decent

people into this deplorable act of arranging a divorce,

it would allow them to take advantage of the new remedy
available?

6636. May we now turn to your tenth proposition:—

“ Either spouse should be entitled to raise an action

of dissolution of marriage in the Court of Session,

where the parties have lived separately for a period of

not less than seven years immediately preceding the

raising of the action.”

That is, in effect, the provision embodied in the Bill which

Was brought forward by Mrs. Eirene White in the House
of Commons?—It is, my Lord.

6637. I know that the consideration which lay behind

that Bill was a sense of deep concern for the female

partner and the children of illicit unions, and, of course,

for the man who was party to them. It was thought

very hard that there was no way of regularising such

unions and rendering the children legitimate. I think

that substantially the same objections have been put

forward to that Bill as those which I have already put

on your earlier proposition, so I will not repeat them.

Do you, within your own experience, know of many
such cases in Scotland where the husband or the wife

is looking for some such relief as this?—It .would not

be true to say that I know of many instances, but I can

say I know of several.

6638. I think reference was made to New Zealand in

one of your answers. With regard to Western Australia

and New Zealand, I think you will be interested to know
how they have dealt with this matter. The present law
of New Zealand on this point is as follows :

—

11

Section 10. Grounds for divorce. Any married
person who is domiciled in New Zealand and at the
time of the filing of the petition has been domiciled
there for two years at least (hereinafter called the
petitioner) may present a petition to the Court praying
for a divorce from the other party to the marriage
(hereinafter called the respondent) on any one or more
of the followiing grounds. . .

.”

Then there are several grounds set out with which' I

need not trouble you, but ground (i) is this :

—

“That the petitioner and respondent arc parties to
an agreement for separation, whether made by deed or
other writing or verbally, and that such agreement is

in full force and has been in full force for not less

than three years.”

And ground (j):—
“That the petitioner and respondent are parties to a

decree of judicial separation made in New Zealand, or

to a separation order made by a Stipendiary Magistrate

in New Zealand, or any decree, order or judgment
made in any country if such decree, order or judgment
has in that country the effect that the parties are not
bound to live together, and, further, that such decree
of judicial separation, separation order, or other decree,

order or judgment is in full force and has been in full

force for not less than three years.”

You observe that the second of these grounds is, I think,

identical with your first proposal for the translation of

judicial separation into divorce after three years, and the

first of them, except for making the period three years

instead of seven, is identical with your tenth proposition.

What was done in that case was to impose the following

limitation :
—

“ Section 18. Discretion of Court in certain cases. In

every case where the ground on which relief is sought

is one of those specified in paragraphs . . . (i), and (/)

of section ten of this Act, and the petitioner has proved

his or her case, the Court shall have a discretion as

to whether or not a decree shall be made ; but if upon
the hearing of a petition praying for relief on the

ground specified in paragraph (/) or paragraph (j) afore-

said the respondent opposes the making of a decree,

and it is proved to the satisfaction of the Court that

the separation was due to the wrongful act or conduct
of the petitioner, the Court shall dismiss the petition.”

In cases coming within your first suggestion, the grant

of the separation order would be due to the wrongful

act or conduct of the husband. So under the New Zealand
provision the husband would not get his decree.—Yes.

6639. Now I come to Western Australia. There, the

court is forbidden to grant divorce for separation where,

inter alia, the petitioner has during the period of five

years been guilty of adultery. Thus, there again, if that

limitation were introduced, the scope of your tenth propo-

sition would be very substantially reduced. In other words,

Mrs. White’s Bill, with that limitation, would fail to give

relief in a very large number of cases?—I think so, yes.

6640. If .these limitations were introduced, the number
of people who could benefit under either of your proposals

would be very small?—I think that is true.

6641. The evidence—I am speaking from memory, I

am afraid—was to this effect, that in New Zealand they did

try out the unadulterated proposals which are contained

in your first and your tenth propositions, and the intro-

duction of the limitation which I have read to you was

as a result of strong objection to the provision in its

wider form. First, do you think that these limitations
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were reasonable, and, secondly, supposing these limita-

tions were introduced, would you still wish for the

reform of the divorce law which you have put forward?
—•I had a little difficulty in following the New Zealand
Aot. Am I right in understanding that if the guilty party,

who is in fact the petitioner, has been guilty of adultery,

he is not entitled to get his decree of divorce if the other

spouse objects?

6642. No, it is not quite that. The New Zealand quali-

fication was :
“ If ... it is proved to the satisfaction of

the Court that the separation was due to the wrongful act

or conduct of the petitioner, the Court shall dismiss the

petition ”.—If that is so, my Lord, I have great difficulty

in seeing the value of the .New Zealand remedy at all. It

seems to be almost valueless.

6643. (Lord Keith): It would apply to the case where
parties just could not get on together, and separated.—

I

thought that the Chairman was referring only to proposi-

tions 1 and 10. I did not realise that he was referring to

divorce by mutual consent.

6644. No, he was referring, I think, to the seven years’

separation. There could 'be seven years’ separation with-
out the separation necessarily being caused by the miscon-
duct of either one party or the other?—Yes.

6645. It might just be incompatibility or something of
that sort, and the parties have separated. The qualification

which is in the New Zealand Act, as I understand it, would
not apply to that case.—I see.

6646. So it might apply to a considerable number of
cases?—That is so, my Lord. 'Perhaps T should say that
the main attraction of the tenth proposition, from our
point of view, is the aspect which is set out in paragraph
26. We feel it is most 'Unfortunate that where a spouse
has just cause for complaint against the other spouse and
refuses to live with him, she can sit back and refuse to
take any action at all, although she has a good ground of
action, and he is left in this state of suspended animation.

6647. (Chairman)

:

I follow. I turn now to your twelfth
proposition, which deals with legitimation by subsequent
marriage. You suggest:—

“It is inequitable that, while a man and a woman
who have been cohabiting illicitly are permitted to regu-
larise their position by marriage when they become
free to do so, the position of the innocent offspring of
the cohabitation cannot be so regularised.”

If the child was begotten in circumstances where he could
not be legitimate, because the parties were married else-
where, it may not be altogether illogical .to say that he
remains illegitimate, though it may be very hard on him?
—{Mr. Stott): Surely the point of legitimation is that it

is introduced in the interests of the child? We are not
concerned with the act of the parent. If the doctrine of
legitimation by subsequent matrimony is recognised at all,

surely the position of the parent at the time the child was
conceived or bom, with which the child has nothing to
do, must be an irrelevant consideration. It seems to be
illogical if you are trying to benefit the child by legitimat-
ing it by subsequent marriage. If the interest of the child
is what is at issue, as clearly it is, how can one consider
something with which the child is not concerned?

6648. Your thirteenth proposition is :
—

“ Where a husband is earning a salary or wages, and
the wife is entirely occupied in running the home, the
wife should be entitled in law to a proportion of the
husband’s earnings, which should be regarded as her
salary for running the home.”

That, of course, does not deal at all with the case where
both husband and wife are earning?

—

(Mr. Shaw): No.

6649. And it contemplates that the parties are living
together, of course, otherwise it would not arise?—Yes.

6650. Do you not .think that it would cause considerable
friction in the home if the wife were given a legal right to
a portion of her husband’s salary? And your concrete
suggestions do not deal at all, of course, with any
share of income from investments of either of them?
—I see no reason why you should not extend the prin-
ciple suggested here to the case where .a husband is
not working at all. but is living wholly on investment
income.
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6651. I see. In paragraph 33 you say:—
“It may well be that some husbands are deterred

from making over a percentage of their earnings to
their wives each week by a feeling that it is unmanly
to do so, or that they will be jeered at by their fellows
if they do so.”

Do you know of any such case?—This is a subject on
which one does not readily obtain information.

6652. As you made the suggestion, I thought perhaps
that you might have come across one of those shy hus-
bands. To go on to concrete suggestions, in paragraph 34
you say, “If the right of a wife ... is conceded, what
form should that right take? ” And then you say:—

“ On the first view the simplest method would appear
to be to enact that a wife has a right to a proportion
of her husband’s earnings, leaving it to the discretion
of the court to fix the precise percentage. Such a
method would, however, largely fail on the score of
vagueness.”

Is there not another strong objection to that—that before
a wife could assert this right she would have to go before
the court and have litigation about it?—I am sorry, my
Lord, l do not appreciate that. Why should that be so?

6653. Because you say that the simplest method would
be to enact that a wife has a right to a proportion,

leaving it to the discretion of the court to fix the exact

percentage.—I am sorry, I see the point now. That is

precisely why we rejected the suggestion made in those
two sentences.

6654. Then we come to the other suggestion. You
say:—

“Where a husband's gross earnings do not exceed
£1,000 the wife should be entitled to a minimum of one-
tenth of the husband’s earnings, as her salary for act-

ing as housekeeper. The wife should be able to get

this one-tenth by sending a registered letter to her hus-
band’s employer claiming this one-tenth. It should then
be the duty of the employer to set aside the one-tenth
each week, or month, to be called for by the wife,

or to be posted to the wife, the wife bearing the cost
of postage. Failure on the part of the employer to
set aside the one-tenth, on receipt of a registered letter

from the wife, should be an offence, punishable sum-
marily by a fine. It is believed that such a method
would largely obviate recourse to the courts.”

While there .may be some justice in that suggestion, do
you not think that it is calculated to embitter relations

between husband and wife, to give the wife this legal

right which she can enforce by writing to the husband’s
employers?—If this -proposal does create friction 1 sug-
gest that it would be an extremely salutary friction. There
is no reason whatsoever why the man should take up
the position that he is such a mighty creature that he,

entirely at his discretion, can give his wife 2s. 6d. for
the pictures today and refuse it next week. I do not
myself suggest for one moment that in the great bulk
of marriages it would ever be necessary to assert the
right at all, because I am quite convinced that in the
great bulk of marriages these matters are settled amic-
ably or more or less amicably—perhaps less rather than
more. But I am quite convinced also, my Lord—and
here perhaps I can draw on my political experience—

I

am quite convinced that there is a percentage of marriages
where this question of finance causes a great deal of
friction, and it is with a view .to ending that quite .prevent-
able unhappiness that this proposition has been made. At
'least .that is one of the grounds, but it is also made,
toy Lord, on a second ground. I.t is, I -think, the law
of the land now that men and women are to be treated
eqpally. Why should not woman be treated equally in
this respect as in every other respect? Why should a
man who goes out to work and perhaps works in plea-
sant surroundings 'like the Parliament House—why should
he be entitled to retain all the money he earns, while
the woman -who is doing an equally essential and vital
job at home has no right .in law whatsoever to any
proportion of the earnings. After all, marriage is, as I
understand it, a joint partnership and I do not know
'why the law should not recognise that. Therefore, first

of all on the .ground of equity, and, secondly, because
in our experience this problem does lead to friction, we
put forward this proposal. And I would suggest, with
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respeot, that even if in only five per cent, of married homes

this matter leads to friction, that is a very considerable

sum of totally unnecessary .human unhappiness.

6655. Thank you. Your fourteenth proposition is on the

prohibited degrees of affinity, and I think the matter-

you had particularly in mind is that a man should be

allowed to marry his divorced’s wife’s sister and a woman
her divorced husband’s brother?—I suppose that is so.

6656. Your fifteenth and last proposition is:—
“ Before a marriage ceremony, whether civil or

religious, is performed, each spouse must produce a

medical certificate stating whether or not he or she is

suffering from a venereal disease, or from tuberculosis.’’

And if I may turn to the exact suggestion which is made

in paragraph 39 :
—

“•It is submitted therefore that it is most desirable

that before marriage each party should be examined

by a fully qualified medical man who would be re-

quired to issue a soul and conscience certificate, stating

whether or not the party examined is suffering from
any venereal disease or from tuberculosis.”

If you are going to have this examination at all, would you
limit it to venereal disease and tuberculosis? What about

epileptic fits? Is it possible to ascertain whether a man
has had or suffers from these?—This proposition no doubt

demonstrates our ignorance of medicine. We are under the

impression that both venereal disease and tuberculosis are

diseases which can be transmitted to children, and it was
particularly in the light of that that we thought it desirable

that .there should be an examination in regard to these

two matters. But I concede at once that it might be

desirable, assuming this is a good proposition, to include

other matters in the medical certificate as well.

6657. (Lord Keith): I have very few supplementary

questions I wish to ask, but on your first proposition you

did refer to the Report of the Gorell Commission, and I

see that the grounds on which the Gorell Commission made

the recommendation were stated thus :
—

“ But if separation is an undesirable remedy, and leads

to immorality, and is a heavier punishment than divorce,

it seems unreasonable that the judge should have

no power .to make a divorce decree. If a party sues,

where there is ground for divorce, the remedy claimed

is not one which concerns that party alone, but also

the panties, the children, the State and the interests of

morality, and should not be left to the caprice of the

one party.”

Of course that recommendation was never implemented,

but then none of the recommendations of the Gorell

Report received any legislative notice until 1923. What I

gather you are suggesting in your first proposition is very

much the same as was recommended as far back as 1912,

and am I right in saying upon the same grounds?—That

is my recollection, my Lord, and I would enter this rider

if I may : that we have not actually gone as far, I think,

as the Royal Commission of 1912.

6658. I am not sure that you have not gone further

m this way—'that in 1912 the recommendation was that it

should be left to the discretion of the court and also that

the application—perhaps this is where you say you have

not gone so far—the recommendation of the Gorell Com-

mission was that the application should be made at the

time, in other words, -that there should not be three years

separation?—Yes, my Lord.

6659. So that in one respect you do not go quite so far

as the 1912 recommendation, in that you say that there

should be three years first of all, but in another way you

do go further in that you make it a right of the separated

party and not a discretion of the court?—That is so, my
Lord.

6660. But so far as the reasons that influenced the

Gorell Commission are concerned, they are very much the

same reasons as you are putting forward today?—Well,

my Lord, I would modestly put it the other way—we
respectfully agree with the Royal Commission of 1912.

6661. Mr. Shaw, did you have the recommendations of

the Gorell Commission before you when you prepared the

first proposition in this memorandum? I certainly read

them about a year ago, but I would not like at this

distance of time to charge my memory with tire exact

recommendations or the exact grounds on which the

recommendations were made. I do not think, if I may
say so, that the grounds we have advanced here are very

far away from those which influenced the Commission
of 1912. (Mr. Stott)

:

I do not think that the Society, at

all events when considering the memorandum in general,

had the 1912 Commission’s recommendations before it.

The Society took the view that instead of looking at the

matter from the point of view of guilt or innocence of

one party—which might be difficult in some cases and not

accurate, both parties possibly being to blame to some

extent in very many cases—the Society took -the view,

looking at it from the broader point of view, that when the

marriage had indeed come to an end, it was in the general

interest that that should be recognised.

6662. It was then really an independent conclusion that

you formed upon consideration of the facts as you saw
them?—That is so, yes.

6663. The next point which I would like to ask you

about is with reference to -the safeguards that you suggest

in paragraph 23, in dissolution of marriage by mutual

consent. First of all, no party can -bring such an action

during the first three years of marriage?—Yes.

6664. Next, they must live apart for nine months?

—

(Mr. Shaw) : Yes.

6665. Then, if they wish to pursue this remedy, they

have to appear before a judge in chambers and state on

oath that in fact they have been living apart for nine

months?—Yes.

6666. And that they have ceased to have any desire to

cohabit. Now, we have heard a great deal about the

desirability of reconciling parties that have had matri-

monial differences, and what was in my mind was this.

If there was to be any reconciliation procedure set up—

I

am going to ask you in a moment whether you favour such

a view—'this would be a suitable time to try to effect

reconciliation?—It would perhaps be as suitable a time as

any other, my Lord, -assuming that such machinery is

desirable.

6667. That is the next question I was going to ask you.

Have you any views upon the desirability of trying to

effect reconciliation between spouses who have fallen

out with one another?—My Lord, here I express a purely

personal view. Theoretically, to try to effect reconciliation

sounds quite attractive ; in practice, one wonders where

one would get a sufficient number of conciliation officers

;

whether one could ever hope that they would all have

the tact to improve matters instead of making matters a

great deal worse. And thirdly, I think one would have to

•be very careful to guard against what I am convinced

many couples would regard as an unwarranted intrusion.

After all, .matrimonial matters are always very delicate

matters and, speaking for myself, if I were in that unhappy

position I feel sure that I should take pretty strong

measures against any conciliation officer who dared to

knock on my door.

6668. It is not quite a case of knocking at your door,

but a case of a judge in chambers saying, “Now, look

here, I would like you to discuss your difficulties with

some conciliation officer, and I will adjourn the matter

to give you an opportunity to do so ”.—My Lord, if I

may say so with respect, it would depend very largely on

how the judge advanced the proposition. If he pointed

out that there was such machinery available and that in

his opinion the parties should seriously consider using it,

I would respectfully agree that that would be a desirable

step, but anything beyond that seems to me to be very

dangerous and .perhaps very objectionable.

6669. You see, this is the sort of procedure where parties

are not coming up at arm’s length in a litigation ;
they

are trying to adjust what I shall call an amicable divorce,

and therefore it might be reasonable enough in the course

of -these proceedings for an amicable divorce that some

steps might be made to produce an amicable reconciliation.

—I would respectfully agree, my Lord, particularly in view

of the fact that we have suggested that this first step

should be in chambers where it would be entirely private.

6670. The next stage is that nine months after the

first appearance before the judge in chambers, the parties

then appear in open court and swear that they have no

desire to cohabit, and that they have lived apart con-

tinuously since their first appearance—that means eighteen

months?—Yes.
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6671. Next, the court in addition has to be satisfied

by other evidence that in fact the parties have lived apart

continuously for eighteen months?—Yes.

6672. And if all the safeguards are fulfilled then the

decree would be automatic?—That is so.

6673. Now may I turn to your thirteenth proposition,

which .raises a thorny problem, as you no doubt appre-

ciate? Your suggestion is that the wife should have a
legal right to a proportion, one-tenth you suggest in one
case, of the husband’s earnings.—Yes.

6674. Now, take it that the husband, having paid all

expenses of his home and his income tax, is left with
nothing but a pittance. You could hardly give the wife

a tenth of his salary. Supposing he has £1,000 and after

he has met all living expenses and tax he is left with only

£20 or £30 savings. He could not possibly give the wife
£100.—'Let me say at once that the figure of ten per cent,

was taken merely by way of illustration.

6675. I do not care whether it is ten per cent, or one
per cent, or 0.5 per cent., you surely cannot give the wife

a legal right in his gross salary? It must surely be in

respect of what profit or balance he has left after he has
paid all proper expenses?—That may be so in theory. I

would, with great respect, doubt whether your Lordship’s
example very often occurs in fact, and if I may recount
a personal experience—not very long ago I addressed the
women’s section of a Labour Party branch in a large

Scottish city. One of the matters I put before them was
this proposition, and a great many views were expressed
in this sense: that the husband gave a very small propor-
tion of money for housekeeping expenses, far too small
a proportion, kept the rest for himself, and the wife was
left literally without a penny, because whatever was
allotted to her did not adequately meet the expenses of
buying food and so on. I do with great respect, my Lord,
say that I do not think that in practice the situation postu-
lated by your Lordship would arise an the majority of
British homes. I quite see that the higher up the income
scale you go, the more perhaps it might become applicable.

6676. But the case that you have given is rather a case
where the husband is not providing adequately for the
home. In other words, he is not expending the proper
amount on living expenses. That is not a case of not
giving his wife enough for her own personal use. It is

a oase of not giving enough for the maintenance of the
home.—But, imy Lord, the surplus left over, I was given
to understand, was spent—and at was a considerable
surplus—'On things like beer and betting and football
pools. And that is why I venture to challenge the figure
quoted by your 'Lordship.

6677. I quite agree that there may be such cases, I do
not dispute that for one moment. On the other hand,
there might quite well be the case of the working man,
or any other man, who gives the wife the bulk of his

salary or wages for her to run the home and keeps a
comparatively small sum of pocket money for himself.
I suppose tbait does occur?—-I think that would represent
the majority of cases.

6678. And you see, Mr. Shaw, over and above that,

you are suggesting that the wife should have a fixed pro-
portion of the man’s wages for her own personal use.
It does not seem to me that that will effect even an
approach to justice in perhaps the bulk of cases, because
I do not think that in the great bulk of oases at the
present time, looking to the cost of living and one thing
and another, there will be a great deal left over,
after all living expenses have been paid, out of Which to
pay the wife anything.—I do feel that this is very largely
a matter of degree rather than of principle, and if your
LoTdshiip thinks that ten per cent, is too (high—which it

may very well be—then one per cent, or even one-half
per cent., would at least meet one of the grounds on
which this proposition is advanced, namely, that it will
not do for the law to say that husband and wife or
man and woman are to be equal before the law, and
then to say, but of course there is an exception, which
is the effect of the present law.

6679. I am fully in sympathy with the principle
; I am

only questioning its practical results and even with one-
half per cent.—one-half per cent, of nothing is nothing,
and if there is no 'balance the wife gets nothing.—

I

concede at once that, 'theoretically, the position advanced
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by your Lordship is the better one, if I may say so with

respect, that you should allot x per cent, of what you
might call the net free balance, buit then the practical

difficulties of that seem to me to be so overwhelming.

The one thing, if this is to work at all, is that the wife

should know, not by recourse to the courts at all, but by
common knowledge throughout the land, that the wife

is entitled to x per cent., and that the x per cent, should
operate on a figure about which there can be no possible

dispute, namely, the amount paid to the husband by way
of wage or salary. It is looking at it from the praotical

point of view that we suggest this particular machinery.

6680. I can see grave practical difficulties either way,

but I wonder if Mr. Stott has 'any views on this matter?—(Mr. Stott) : I am afraid not ; I was in the unfortunate

position of being one of the minority on this matter.

(Mr. Farquharson): I was in the same position as Mr.
Stott. (Mr. Shaw): Perhaps I might add this: at the

meeting to which I referred a moment ago, a vote was
taken on this proposition. Not a single woman, and there

were between eighty and ninety present, voted against it

;

eighty per cent, voted in favour of it and approximately

twenty iper cent, abstained because they considered .that

they would like to think it over a bit more.

6681. I have only one further question to put to you
on this. Are you suggesting that the x per cent, of

the man’s wages that the wife is to get would be

paid (to her tax free?—My Lord, 'again it depends very
largely at which income level one is operating.

6682. I am assuming it is at a level at which the man
is paying income tax—that is all I am assuming—II do
not mind whether it is a low level or a high one.-—If on
payment of his -wage or salary the tax is deducted before
he receives the net amount, then I think quite plainly

there is no difficulty in operating the x per cent, on the

net amount.

6683. (Mr. Justice Pearce): Broadly speaking, under
your proposed scheme you allow a dissolution of marriage
cither where both parties say that they want it, or where
one says that he wants it and the other objects, subject to

a seven-year veto in favour of the objector. In broad
principle that is how it works out?—I would prefer, if I

may, to forget about iMrs. White’s Bill and simply take

our first proposition—we say, subject to a three-year

interval.

6684. I do not follow. Do you mean that in your
scheme you are not proposing that there should be a

divorce by a man who has left his wife after seven years?

I want to take the framework you have put before us so

as to consider it as a general framework.—Mrs. White’s

Bill, I understood, was an attempt to meet the case where
a man had not deserted his wife, where both .parties had
drifted apart—which I think is rather a different case

from that postulated in our first proposition.

6685. I thought you were suggesting that, where spouses
had lived apart, that would ,be a ground for divorce after

seven years without any exclusion of a pursuer who had

himself caused the separation?—Yes. (Chairman): The
first proposition is that the delay which can be imposed
by .the objector is only three years.

6686. (Mr. Justice Pearce)

:

I am obliged to my Lord.
As a matter of fact I was not for the moment dealing
with the question of converting a decree of judicial separa-
tion into a divorce. In that case, in a sense the objector
has gone halfway. I was dealing, however, with the other
proposal, which, am I right in thinking, is that where
the parties have lived separately for seven years either

party can get a divorce?—Yes.

6687. So that the husband can leave home and get a

divorce after seven years?—Yes. But ....

6688. Well, why not?—T am rather demurring, if I

may, to the phrase “the 'husband can leave home”.
That seems to me to indicate desertion, whereas proposi-
tion 10 rests on mutual separation.

6689. But you have to examine the scheme to see what
it allows. I quite sec that if both parties want to live

happily together, they will go on and will not be interested

in the law. But you arc making proposals for widening
the law to allow people who do not fit into the existing

situation to better their position. Your scheme does allow
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divorce by consent or divorce against the wish of one

party, subject to the objecting party’s right for seven years

to hold up the divorce?—That is a way of formulating it.

6690. I suggest that matrimonial law ought to be looked

at as a scheme to see its general effect, because I am
suggesting to you that that scheme shows rather a bias

in favour of the break-up of marriage as against maintain-

ing it.—With great respect, I differ.

6691. Let us look at something which is a partial

analogy. If you allowed in the law of contract not only,

of course, breaches by mutual consent which we now
have, but breaches by one party against the wish of the

other party subject to some limited veto by the objector,

do you think that that would help or hinder the stability

of contracts? It is a perfectly simple question—whether

it would help or hinder the stability of contracts if you

allowed one party to break a contract against the wish

of the other?—I must confess that, stated as a general

proposition, I am not clear that I appreciate the analogy.

6692. We have not got to that stage yet. I just want

your answer whether you think it would help or hinder

the stability of contracts to allow one party, subject to

some temporary veto, to break a contract against the

wishes of the other party?

—

(Mr. Stott): I should have

thought the answer was, as regards contract in general,

irrelevant, other than the contract of matrimony.

6693. I was not discussing matrimony at all; I was

discussing legal contracts. Would it help or hinder their

stability?—I would say neither; it would have no effect.

I could not imagine a party making a contract, other than

that of matrimony, considering what the state of the

divorce law is when the contract is entered into.

6694. I was not discussing matrimony but commercial

contracts. Would it help or hinder the stability of com-

mercial contracts if one party was allowed by law to

break a contract?—It would undoubtedly hinder it. There

can ibe no two answers to that.

6695. It would in that case, as a matter of fact,

ultimately destroy the contractual system, would it not?

—-Yes, if it were made general, that is so.

6696. It is in fact the negation of the system. I said

that it was only a partial analogy for this reason—that

marriage is something deeper and more important than

a contract and it involves status as well as contractual

rights. You would agree?—(Mr. Shaw): Yes.

6697. There is another matter which, I think, is not a

close analogy, but helps one to focus one’s view on this

point. You and I would deplore the large number of

criminals who are being sent to jail yearly and are m
jail. Do you agree?—Yes.

6698. You and I both realise that if you abolish the

criminal law there would be no criminals?—Yes.

6699. You and I would never contemplate that as a

reasonable solution?—No.

6700 For these reasons, that first, you hope to educate

the people up to the state where there will not be any

criminals ;
secondly, you hope that the criminal law deters

those who have good and bad impulses and without the

existence of that law, might act wrongly, but with it will

not act wrongly. Would you think that is fair?-One

might hope, if I may say so, but it remains a hope, a

speculation, as to whether the criminal law does or does

not have that effect, in my view.

6701 I fully appreciate the help that your suggestions

would 'give, first, to a class of people who have had mis-

fortune
8
in their choice of partner ;

secondly, to a class

whom one might describe broadly as non-monogamous

—those people who do not really desire a permanent and

stable marriage, who are not fitted to it by natoe On

the other hand, have you considered the P?ssihle effect

on a large number of people, whom one might describe

as neither particularly good nor bad, but who are like

the ordinary run of men, subject to good and bad[ im-

pulses? Now, if a man knows that he really ought to

go on living with his wife and children, and although it

will be tiresome at times, he could really make a go

of it if he tried hard enough—but at the same time sees

what fun it would be to live his life with some more

congenial person whom he has met, then, in the case

of such a man, to allow divorce by consent is making

it easier for him to follow the less worthy cause, is it

not?—I am not sure that I follow that, Sir. Allowing

divorce by mutual consent, you say, is making it easier.

He may hold all the sentiments you ascribe to him, but,

after all, the basis of mutual consent, as we have sug-

gested here, is that both parties should find the marriage,

the living together, intolerable.

6702. I am obliged that you raised that point because

that brings me to another class of ordinary human beings,

a very common class that one comes across. Take the

case of a wife, who is really a conscientious person and

wants to do the best she can for her husband, and who

worries day and night as to whether she ought to consent

to divorce and would probably consent in order to make

him happier. There you have got, I suggest, a case

which one must face, where your suggestion would help

the husband to the less worthy course, instead of helping

to stop him take the less worthy course.—I feel that that

is a very hypothetical case indeed, if I may say so. First

of all, if he has an appetite for another woman, if I

may put it that way, I am not at all sure that he is going

to bridle that appetite until he has persuaded his wife to

agree that they shall go forward and get a divorce by

mutual consent. In the second place, I should very much

doubt whether even the most self-sacrificing wife is likely,

if she is told by her husband, “Let us go and get a

divorce by mutual consent because I want subsequently

to marry Miss X ”—I should doubt very much indeed if

most wives would acquiesce in such a course. I concede

that it is a hypothetical possibility.

6703. I would suggest that you are underrating the

ordinary human being when you talk of a man’s not

bridling his appetite. You are forgetting the ordinary man
who has a decent and a less worthy motive running simul-

taneously, and is genuinely drawn first by the one and

then the other. Also, I suggest that there are a large

number of women who are very ready to sacrifice them-

selves for what they believe to be their husband’s happi-

ness. Would you not agree?—I will not agree about the

large number necessarily, but I have no doubt there are

some.

6704. Take, for instance, the number of women who
bring divorces where they could bring separations. You
said that you had not considered the question of a wife’s

right to a pension on divorce. But you would not dis-

agree with a gentleman of experience, who gave evidence

before us, as to how much, harder it is to collect main-

tenance for an ex-wife when the husband has married

again, than to collect maintenance for a wife whose

husband has not re-married or from whom she is only

separated?—Yes. I see.

6705. And I would put it for your consideration that

there is a very large number of women—and men also,

no doubt, but particularly women—who have a divorce

when they would rather have a separation, purely out of

unselfishness in considering the other spouse’s position.

Would you not agree?—I would query that very much.

Correct me, please, if I am wrong—but I understand that

an English judge can in his discretion award alimony

after the divorce. In Scotland a Scottish judge cannot.

6706. Yes, but you see the problem is with the ordinary

wage-earner, who is the usual person we are dealing

with. The woman on the spot is always liable, is she

not, to get the money and the first wife goes without?

You have no experience of that?—I concede at once that

it is more difficult for the first wife to get the money,

unquestionably.

6707. That rather led us aside from what I was saying,

namely, that your suggestion of divorce by consent might

—I am merely putting the argument to you—might fail

to give a help in the right direction to many married

couples, where help in the right direction might result in

a happy marriage.-That of course is a possibility, but

we have provided a number of safeguards, and one of

them is a conciliation officer at a particularly important

stage. And I would say again that I am not impressed by

hypothetical objections when one can look to countries

like New Zealand and Denmark, for example, where

these hypothetical objections I am sure were advanced

in 1920 and were not accepted, and we find that this

particular provision or something like it works satisfac-

torily there.
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6708. (Mrs. Jones-Roberts) : I have only one supple-

mentary question, Mr. Shaw, on your recommendation

in regard to the translation of a decree of judicial separa-

tion into divorce and the other recommendation as to

dissolution of marriage after seven years’ separation. I

am quite sure that part of your difficulty in this matter

is the thought of the extra-marital unions that do in fact

take place in these circumstances, and I fully appreciate

that you have a good deal of difficulty in trying to give

any estimate of the volume of this trouble. But could

you enlighten us in a general way, and tell us whether

the trouble, let us say in Scotland, is of such dimensions

that the public conscience is moved about it ; and

secondly, whether the parties to these unions make them-

selves vocal and ventilate their problems, say, by letters

to their M.P.’s or letters to the Press or through some

other medium?—We do cite certain figures in paragraph 2.

6709. Yes, those are the separation decrees granted

annually, are they not, in Scotland?—Yes, broadly speak-

ing you may say the number averages 290. Of course,

there is no follow-up machinery which could ascertain

in how many of these cases the husband, who is usually

the guilty party, subsequently re-marries. It may be that

the Registrar General could give such a figure, but cer-

tainly the Civil Judicial Statistics for Scotland do not

reveal it. That is as far as I can go, I think, in regard

to the first part of your question. We have this figure

of roughly 290 per annum of actions of this kind, subject

to the qualification that we set out, namely, that this is

a slump figure which includes certain other types of related

actions.

6710. (Lord Keith): You have said that you have no

statistics as to how many re-marry. They could not

re-marry, they are separated.—No, I meant, my Lord,

how many of these people form illicit unions and have

illegitimate children. It is possible that the Registrar

General could give a figure for that. I do not know.
In regard to the second part of Mrs. Jones-Roberts’

question, about how many people make the matter vocal,

1 should say that very few do it by means of writing to

their M.P. or the Press. The reason for that, I think,

is pretty obvious—the so-called guilty husband frequently

removes to another town, sets up a new household there

with his illicit partner, and they are regarded by their

neighbours and everyone else as really married. In those

circumstances I think it is quite plain that the very last

thing they would do would be to attract attention to the

true state of affairs.

6711. (Mrs. Jones-Roberts): Thank you. What I want

to know is how you have arrived at the position where

you feel that this recommendation is urgently and seriously

called for. I think it must be that in a general way you
feel that a problem exists, but you are unable to give

us actual figures?—That is so—other than the figures we
give here. I may perhaps add this: I understand the

law of Scotland to be that a decree of judicial separation

cannot be recalled except with the consent of both parties

or, alternatively, unless the two parties without asking

for recall simply resume cohabitation. But the wife,

having got her decree, has the whip hand for the rest of

her life if she chooses to use it.

6712. (Lady Bragg): Mr. Shaw, I have one question

on a wife’s right to a share of the husband’s salary, which
is dealt with in paragraphs 32, 33 and 34. I gathered

that your two colleagues did not agree with your recom-
mendation?

—

(Mr. Stott): It was the view of the Society
after hearing arguments on both sides, notably from my
colleague, Mr. Shaw.

6713. Has the idea been put to you by any women’s
organisations? I appreciate this meeting that you spoke
of, but I gather, perhaps wrongly, that you put this

idea to them and not they to you?

—

(Mr. Shaw)

:

I was
asked to give them a general address on the present law
and the possible reforms, and I mentioned this as a
possible reform. I would perhaps add, though I do not
want to be in any way dogmatic about if because the
difficulties of translating from one language to another,
particularly when you are dealing with legal matters, are

so great, that I think that there is at least some reason
to believe that something of this nature has been the
law of Denmark for a considerable number of years.

6714. I was only going to suggest to you that if it

was put to eighty, or any number of women, without
their thinking about it seriously, you would probably

expect them to vote in favour, would you not?—I think

that they would be extremely foolish if they did not.

6715. (Mr. Beloe): Could I ask you about the figures

in your second paragraph? Am I right in thinking that

some of these people would not object to separation at

all? Are you not rather assuming that all these

defenders in the separation actions were wanting a

divorce?—1 am not sure that I follow that. The pursuer

raises his or her action • on the ground of cruelty or
misconduct. It is open to the defender to defend if he
so chooses—he may defend and he may be successful.

These figures, I think, are figures of decrees actually

pronounced, and the offending spouse may be fully

satisfied of the fact, after taking legal opinion, that he
has no defence.

6716. What I was trying to find out was whether you
thought that all the defenders would have preferred

divorce to separation?—One cannot really do anything

but express a personal opinion there, but I should think

that the great majority would. You see, under the present

law of Scotland, a wife is rather driven to preferring

this remedy because it preserves to 'her a right of

aliment, whereas if she gets a decree of divorce, that

right is not available.

6717. (Lord Keith): Is it not a remarkable thing in

Scotland that where women get no maintenance after

divorce they seem much to prefer divorce to separation?

There are far more divorce actions than separation

actions raised by women?—I entirely agree, my Lord,

and if I may say so, I think that it says a great deal for

the other sex that they show that preference. But 1

think one must also face the faot that because some
women choose judicial separation, it is not necessarily

because of the aliment question. I think that that is

demonstrated by the large preference for divorce. It

may very well be because, out of sheer vindictiveness,

they prefer to put their husbands in a position where
they have no matrimonial home, and can have no licit

matrimonial home in Che future.

6718. (Mr. Beloe)

:

Could we examine this question of

vindictiveness? It might not be vindictiveness, it might

be religious scruples?—I accept that at once.

6719. It might also possibly be that 'the wife is think-

ing of the welfare of her children, and wants to stop

her husband from marrying someone else?—I again

accept that at once, but I would suggest that one should

not assume too readily that the bulk of consistorial cases

are cases where there are children. In the Civil Judicial

Statistics for Scotland one finds that in the year 1948 out

of 2,000 odd divorces where decree was granted, 1,200

were cases where there were children, and 800 were
cases where there were no children.

6720. We are talking about separation, not divorces.—

I accept that. (Mr. Stott): I cannot myself recollect any

consistorial case in which I was ever consulted, in which

either party preferred separation to divorce, except on

religious grounds or, in the case of the pursuer, financial

ones. Otherwise, I think invariably in my experience

the party preferred divorce. (Mr. Shaw)

:

T would concur

with that, but of course one cannot always be sure that

a person is giving 'his or her true reasons for preferring

separation.

6721. But I rather gathered from you that most of

these people who obtained a separation were spiteful

wives?—No, if I gave that impression I withdraw it

at once. T said that that is a possibility which one must
bear in mind. (Mr. Stott): Finance is undoubtedly the

reason.

6722. So there may well be people who have what

some people would regard as quite reasonable grounds

for preferring separation to divorce?—That is so.

6723. And there are, are there not, really very few

separation cases every year?

—

(Mr. Shaw): Roughly, I

would say, about one-tenth of the number of divorce

cases.

6724. The corresponding ratio is, I think, about one-

half in England. That is rather interesting, is it not,

because in England maintenance can be obtained after

divorce? I wonder whether you feel that there is any

strong public opinion in Scotland that wants this par-

ticular change in the law?—I would answer that with
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respect, if I may, by saying there is never any strong

public opinion for divorce law reform at all. If there

was I do not think that we should witness the deplorable

spectacle of private members like Mr. A. P. Herbert
having to put through Bills, instead of the big political

parties fulfilling their plain duty in reforming the law.

6725. There was public opinion in favour of Sir Alan
Herbert’s proposals, was there not?—He got his Bill

through by a measure of luck and skill and tenacity, and
there was a section of enlightened public opinion, but it

did not unfortunately extend to any of the political

parties. And the views of the latter are, to my mind, a
means of testing public opinion.

6726. I wanted to know whether you felt that there

was any very strong feeling in favour of this reform?

—

I think if I can put it this way—amongst those who are

familiar with the facts, which is after all a very small

section of the Scottish population—there is amongst
some of us at least very strong feeling on this issue.

(At this stage the Commission adjourned for a
short period.)

6727. (Mr. Beloe)

:

I think that just before the adjourn-

ment you used the word “ familiar ”, Mr. Shaw. Did you
mean people familiar with public opinion, or familiar with

the circumstances which we were discussing?—I was re-

ferring to those familiar with the particular problem.

After all, people are not aware of this problem, I think,

unless they are the actual litigants, or, alternatively, unless

they are lawyers or judges. It is not the sort of problem
that impinges very much upon public opinion generally.

6728. But I imagine that a lawyer is very much more
familiar with the divorce situation than with the separation

situation, according to the figures?—I think it is true to

say that the solicitor in Scotland is more familiar with

judicial separations than is the advocate, because the over-

whelming bulk of such cases, according to the official

statistics, come up in the Sheriff Court and not in our

Supreme Court. But, as I mentioned at the beginning,

our Society is composed both of solicitors and advocates.

6729. And the solicitors take the view that judicial

separation ought to be terminated?—I think that I can

only ask my friend, Mr. Farquharson, who is a solicitor,

to answer that. (Mr. Farquharson): I think that, gener-

ally speaking, the answer is, yes. Every solicitor meets

with cases where nothing can be done to remedy what can

be a wrong, namely, that the husband, or the wife in cer-

tain circumstances, wants to re-marry, ’but cannot do so be-

cause judicial separation still exists. It does develop into

a social wrong, you have children born illegitimate, and

the first pangs of that social wrong invariably arise when

a child goes to school and has to produce the birth certifi-

cate.

6730. But, presumably there are comparatively few of

these cases?—There are comparatively few, and, as has

been said by my colleagues already, those cases are mainly

raised for financial reasons and for religious reasons.

6731. May I turn to your proposal for divorce after

seven years’ separation? Why did you choose the period

of seven years?

—

(Mr. Shaw): 'Mrs. White’s Bill had

already opened the field, and seven years was, I think,

the period she chose. But I see nothing sacrosanct in

seven, personally I think three is nearer the mark, but

seven years is a period which does seem to have received

a certain amount of public acceptance.

6732. Are you aware that Mrs. White also said

three?—No, I am not. (Mr. Stott): If a man has dis-

appeared for seven years, that is the period after which

the court can presume he is dead, so I think in the

case of marriage that it is also the period after which

one could assume 'that the marriage was at an end. (Mr.

Farquharson)

:

That certainly was the view of this Society

when this decision was taken.

6733. What view would you take if in England a period

of three years was adopted?—(Mr. Shaw): Personally, I

can see no objection. I would not go below three, I think,

but three or five or seven seems to me to be quite an

appropriate period.

6734. How can you justify three years as distinct from

two?—Logically, perhaps you cannot. (Mr. Stott): If a

marriage has ceased to exist for three years then, I think

it is unlikely that the parties of the marriage will ever

come back together again. I cannot recollect any case

where the parties have been separated for three years and
have started the marriage agaiu. If you get below that

figure you get that possibility.

6735. But supposing three years were adopted, you
might well have people then pressing for two years,

might you not?—(Mr. Shaw): Undoubtedly, just as you
might in the case of desertion, but there would be much
stronger public resistance, I think, the shorter you make
the period. (Mr. Stott)

:

But surely it is a question of fact,

has the marriage come to an end? When can you recog-

nise that the marriage has actually gone? Aid three years

seems to be a reasonable time. For anything less than that

you might say that the marriage has not worked for the

last two years but it might be resumed again, but if

the marriage has gone for three years—my colleague

pointed out that seven years is the period which is speci-

fied here, and it would 'be pretty certain that after seven

years of non-existence the marriage would not be likely to

be resumed again.

6736. It is rather difficult, once you give away the

principle, to decide what the period should be, is it not?
—(Mr. Shaw): 1 entirely agree, but I would support Mr.
Stott in saying that if parties have been living apart for

seven years, or even possibly for five or three years, the

chances of their coming together again, in our experience,

are extremely remote, so remote as really to be outside the

realms of the practical. (Mr. Farquharson): You have
the additional point that the three years and the seven

years have already stood the test of time.

6737. The seven years because of presumption of death?

—Yes.

6738. May I now for a moment refer to your ninth pro-

position, which is for divorce by mutual consent? Had
it occurred to you that it would be possible, if such a cause

of divorce were enacted, that coercion could be put upon
one of the parties to the marriage, to persuade him or her

to say that he or she agreed?—I think that is theoretically

a possibility.

6739. An unscrupulous partner could almost force a

marriage to break up, could he not?

—

(Mr. Shaw): May
I say that I think not? We have proposed three different

safeguards, and one of them is that the court must be
satisfied, by independent evidence at the second hearing,

that the parties have in fact lived apart ; and I think in

that statement “ have in fact lived apart ” there is plainly

implicit, “lived apart voluntarily”, not under coercion?

I would be very slow to agree that you could get the degree

of independent evidence that the court would require, with-

out the court becoming aware of that, that this was not

•really mutual consent, but was a determination on one

.part, and a pretended determination on the other part

springing from coercion.

6740. (Chairman)

:

But, 'Mr. Shaw, I confess I did not

read any such implication into the conditions which you

set out. I thought that they were quite clear and definite.

Let us just turn to them for a moment. First of all, deal-

ing with the eighteen months’ separation, you say: “In

addition the court would require to be satisfied by other

evidence that the parties had in fact been living apart con-

tinuously for eighteen months ”. Where is the further

condition that they must be so living apart by the desire

of both, and why should not, for instance, a wife who
wanted a divorce and was forcing it upon her husband,

absent herself for eighteen months in order to comply with

that condition?—With respect, my Lord, the whole basis

of this proposed action is that there is true mutual con-

.sent to the dissolution, and if that be so it seems to me
that it is an inevitable inference from the sentence which

you have just quoted that the court requires to be satisfied

that the basic concept is fulfilled, namely, that it is true

consent on each side to the dissolution of the marriage,

and if the court were not satisfied as to that, then I

think it would be justified in refusing the decree.

6741. At any rate, we are to take it that that is implicit

in your proposal?—If you please.

6742. (Mr. Beloe): I do not think that you have

mentioned anything about the children in regard to this

divorce by mutual consent. Would you feel that there

might perhaps be a greater reason to view this with

disfavour if there were children of the marriage?—I find

that a little difficult to answer. One of the reasons that
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we have advanced in favour of this solution is that we want

to end the hypocrisy, to use a polite word, which we witness

so often in our law courts. We want to give people a

chance to 'bring an honest remedy, instead of abusing an

existing remedy. If you do not give them that chance they

are going to go on abusing the present remedies, and the

position of the children will arise in any event, it seems to

us, so that that perhaps is a part answer to. your question.

But then you say, will it not also affect the well-being of

the children—was that the point?

6743. Yes.—Every divorce, whatever the grounds, affects

the welfare of the children, or may affeot it.

it is a determining factor at all, but arrangements have to
be made in regard to the children, and they have to be
of a nature which the judge is satisfied is satisfactory.

6744. )But this form of divorce will presumably produce

more divorces, will it not, therefore it will affect more
children?—I think that it is impossible to answer that

dogmatically, because we hope that, if such a remedy
were available, a very considerable number of people who
now bring arranged divorces would bring honest actions of

dissolution. Therefore I am by no means clear -that the

sum total at the end of each year would necessarily be

greatly increased.

6745. You do not think that this solution would be taken

advantage of by selfish parents who would otherwise have

decided to make a go of their marriage?—That is a possi-

bility, but I myself would feel that in the great majority

of cases they would not seek such a divorce just on semi-

fictitious grounds without any care whatsoever for the

well-being of the child.

6751.

(Dr. Baird) -. We heard from the Church of Scot-
land, from Dr. Hutchison Cockbum, that he agreed that

'there is a great deal of perjury and many arranged
divorces, and all the dishonesty of which you speak, but
nevertheless he said, in answer to a question from me,
that he considered the threat to the stability of marriage
which might develop if divorce were extended to be a
greater evil than the amount of dishonesty which goes on
at present. Your view is that you think the perjury, and
all that is associated with it, is the greater evil?—I am not
sure that I have made up my mind on .that question, but
I would challenge the view expressed by Dr. Hutchison
Cockburn in this way : has he any figures to support his

view that this remedy is a threat to .the stability of
marriage? From what I know about Denmark I would
flatly contradict any such assertion.

6746.

Do you think that there are many people in Scot-

land who would support this kind of divorce?—I can only

speak, of course, from my personal experience, but I think

that lawyers, contrary perhaps to public opinion, are on
the whole a pretty honest body of men, and I think most
lawyers find it distasteful to witness what undoubtedly
goes on—though perhaps one could not prove it in a court

of law—namely, the granting of what I might call “ bogus ”

divorces.

6747. And that is why you propose this solution?—That
is one reason. The other reason is simply this, that, as

is suggested in paragraph 21, we feel that the whole basis

of a marriage has disappeared where -mutual consent has
vanished. And, if I may put it in this way, the only
people in this country who share with the Pope and Mr.
Stalin complete infallibility are the judges of the House
of Lords, while the rest of us are all extremely fallible

human beings. But in effect the law says :
“ In regard to

one matter and one matter only we all must be infallible

;

when it comes to choosing a mate we must choose right,

and if we choose wrong we have no remedy unless there

is a matrimonial offence ”. That implicit attitude of the

law seems to me to be very far removed from the realities

•of everyday life, and I cannot see why this is the one
field in which all of us must always be right in making
our choice, and if we are wrong in making our choice
and find we cannot live together because of complete in-

compatibility in every field, that we should be left in that

position.

6748. There is a further point, that, having married,
very many people have children and they therefore have a

responsibility to them. I was wondering whether you felt

that this particular solution might not rather weaken their

sense of responsibility towards their children?—I would,
with respect, think not. It is quite possible for two married
people to find married life together impossible and intoler-

able and hateful, and at the same time to have a very
deep sense of responsibility towards their children, and to

feel their duties fully towards those children. I do not
think that the two sentiments are incompatible in any way.

6752. It is a very generally held objection, it is the prime
objection that has been put to us against the extension of
the grounds of divorce.—Yes. As I have already said,

I decline to be impressed by theoretical objections unless

you produce very strong supporting evidence from coun-
tries where there has been practical experience as apart
from theorising.

6753. One question about your suggestion for producing
a medical certificate before marriage. You would agree
that it would be better to have a general medical certificate

rather than to single out two specific diseases, only one of
whioh is transmissible to the offspring?—We really cannot
speak with any strong view on that. It seems to me that
it is primarily a matter for people with medical knowledge,
but I think we do feel very strongly that it may radically
affect the happiness of a marriage if one spouse dis-

covers after the marriage ceremony is over that the other
spouse is suffering from one of these diseases, particularly
if the suffering spouse deliberately concealed this fact from
the other.

6754. I agree with you, but I would 'like you to say
whether you agree that you ought not to confine the
certificate to these two matters?—1 accept that at once.

6755.

(Mr. Young): I would like to be a little clearer
about the membership of your Society. Am I right in
saying that in the main they are the younger lawyers
who are members of your Society?—I am not quite sure
what exactly “younger” means, but I think one can say
that on the whole they tend to be lawyers under the age
of forty, and 'I think most of them have had first-hand
experience, day in, day out, in the divorce courts.

6756. That is wihat I wanted to bring out. I suppose it

would be fair to say that the older you get as a lawyer
the less prone you are to innovation?—I am not going to

commit myself to a rash assent to that. I think that there
is at least one exception to that rule, if it 'be a rule—I do
not think my illustrious namesake got any more con-
servative as he got older.

6757. Leaving lawyers out of account, the tendency as

people grow older is not to want change?—(Mr. Stott)

:

None of us wants unnecessary change, 1 think. We only
want a change by which we think thore :is some object
to be served.

6758.

Some of us, Mr. Shaw, know that you have an
intimate connection with France. Do you happen to have
any knowledge of .the French conciliation procedure?

—

(Mr. Shaw): No, I am sorry, 1 have not.

6749. You think that the parents can fulfil their duties
towards their children if they are apart?—Not perhaps in
•the highest degree possible, given .a normally happy mar-
riage, but here of course we are postulating that the
marriage is not happy and that the children will sense the
disharmony of the home and they will suffer in that
respect. Are they going to suffer very much more, or
suffer more at all, if there are separate establishments?

,

6?50; You 'had not thought of bringing the question of
the children before the court in a case like this?—Again,
I do not want to speak at all dogmatically, but I think
that m Denmark, where something approaching this pro-
posal has been in force since 1920 or 1922, that is one of
the factors which .a judge does consider. I do not say that
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Will you turn to paragraph 24 of your memo-
randum, where you deal with divorce after seven years’
separation? Lord Keith put it to you that if we were to
adopt the New Zealand proviso, that would still enable
those cases to be dealt with where there had been no
•matrimonial offence but the parties had simply drifted
apart. Would not two other classes of case which are
not unknown to solicitors also be included, first, the class
of cases where a spouse has a right to bring a divorce
but just will not be bothered to bring it? Does not that
within your knowledge account for quite a number of
cases?—I would respectfully agree. Undoubtedly we all

know of cases, particularly of women, who have good
grounds for divorce and fail to exercise .them, usually
perhaps on religious grounds, though the husband may
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not share the wife’s religious views, hut occasionally—and
I think it is right to say occasionally—on vindictive

grounds.6760.

I want to :put it to you that in the case I quoted,

and also in the case where a spouse is spiteful, if an action

of divorce were actually brought against such spouses,

they would not bother to defend?—Would there be a

defence?

6761.

I am assuming that there is a proper defence

under the New Zealand rule. But in these cases, that

is, in the case of the spouse who cannot be bothered

to take action, and an the case of the spiteful spouse

who is not too vindictive, they in fact would not take

advantage of that defence and the so-called guilty person

would get his remedy?—Yes, -I think that might very well

be so.

6762. (Chairman): Have you ever known a case where

a wife failed to take divorce proceedings, 'having cause,

simply because she could not be bothered?—I think one

might go .this length, that one has known cases where

she has not taken her remedy immediately, but when
she has met a possible future mate, she then acts.

6763. {Mr. Young)

:

Following that up—I think this is

a more appropriate question to the solicitor member of

your Society, because he is more often in contact with

wives who do not take actions of divorce—'have you in

your experience, Mr. Farquharson, met cases where a

wife just will not be bothered to take a remedy?—(Mr.

Farquharson)

:

Yes, and I would concur in what Mr. Shaw

has just said. They do not trouble to take action until

they meet somebody else whom they wish to marry, and

then they are in great haste to have their divorce go

through as quickly as possible. (Mr. Stott): I have known
divorces for desertion where the desertion took place

twenty-live years before. (Mr. Farquharson): Can I just

mention one other thing apropos the same point. I

raised an action yesterday for petition of dissolution of

the marriage, where the man disappeared in 1917 and

the wife 'had not troubled until this year to take any

action at all, and I may say, so far as the children are

concerned, they are grown up and married and out of

the house, and she is living all alone.

6764.

Can I put something to you which you have not

dealt with at all? It has been suggested in .the course

of the evidence that we have heard that we might intro-

duce into Scotland a scheme on the lines of the English

scheme of summarily getting a variation of aliment, by

using our small debt procedure.—I should say that jt

sounds very attractive. The Society, of course, has not

taken a decision on this and any views I express are

purely my own. My difficulty is 'to relate the summary

procedure to the Divorce Act of 1938, whereby the court

may—it is only permissive—may accept a decree of adher-

ence and aliment or separation and aliment as all the

evidence required, apart from the evidence of the pursuer,

to grant a decree of divorce. By too readily adopting

this .summary procedure there is a danger that that point

may be lost sight of.

6765.

At the present moment, because of the faot that

a full proof is necessary in the Sheriff Court, judges in

the Supreme Court give .a fair amount of weight to such

a decree?—I would not agree with that. My experience

in the Supreme Court is that there is only one judge

who really recognises that decree and will .grant the decree

of divorce on the basis of that decree and the pursuer s

evidence, and that the others insist on a full proof, the

extract 'being used only as an adminicle of evidence.

6766. If that is so just now, when we have a full proof

in the Sheriff Court, it would be even more so if we

had this summary procedure, would it not, and a judge

in the Supreme Court would require to be satisfied that

there was proof of desertion or adultery, as the case

may be?—Yes, I agree with that.

6767. (Sheriff Walker)

:

Where a decree of separation

is granted, do the parties simply live apart for the rest

of their lives, or do they sooner or later come together

again? Or is there no information about that matter?—

(Mr. Shaw): I am quite sure that there is no official

information of the nature that you get in the official

judicial statistics for Scotland. Therefore any view one

18800

expresses must be based, I think, entirely on something

within one’s own personal experience or what one has

heard from social workers.

6768. Basing it on your experience, can you give me
any idea of what happens in the general run of cases?

—

I can only speak from my own very narrow experience,

but I have been told—and I have in one case at least

met a couple who are diving together as man and wife

and are so regarded by their neighbours and are treated

with respect and friendship, and the basis of their un-

happiness, their secret unhappiness, is that the law does

not allow them to regularise their position.

6769. Are we not at cross-purposes, Mr. Shaw? I

understand that some 290 decrees of separation are pro-

nounced in a year. What I was wondering was, do these

people really remain apart, separated, or do they come
together again sooner or later?—I do not know.

6770. You see, it might be that if .they came together

again sooner or later, separation might be a good half-

way house, as not dissolving the marriage, but allowing

people subsequently to resume cohabitation. But there

is no information about what happens?

—

(Mr. Stott):

It is very rarely that one hears of couples under
separation coming together again.

6771. In the small proportion of cases where a decree

of divorce is refused, sometimes one has heard a hope
expressed that the parties may come together again, not-

withstanding what has happened. Is there any informa-

tion as to what happens to people who have been refused

a divorce? Do they live together again, or do they

simply form other associations?

—

(Mr. Shaw): I have

had cases where decree has been granted and the parties

have subsequently re-married. I have had even more
cases where decree has been refused, and I can only say

that I have never .heard of a case where the parties subse-

quently resumed cohabitation.

6772. Thank you. Now I would like to ask you a

question or two about your ninth proposition, that of

divorce by mutual consent. I want you to assume a case

where husband and wife are each minded to bring the

marriage to an end as soon as possible, both divorce-

minded, quite deliberately, if they can manage it. Am
I right in thinking that in all cases the law as it at present

stands enables them to get a divorce, by one party going

and committing adultery and furnishing the evidence to

•the other party?—As far as I know, yes.

6773. I am assuming that there is nothing dike collusion

or concert between them, if they know enough about the

law one goes away and commits adultery, .tells the other

one and there is a .perfectly honest divorce. Would you

agree with that?—Yes.

6774. If that is the position, why do you want divorce

'by consent? Have you not got it in substance already?

—

I think that that argument is always taken on the basis that

one party has committed a matrimonial offence, namely,

adultery. But then, by advancing this remedy, we want

to cater not for the unscrupulous party who already has

his remedy, as you have indicated, by following that course

of conduct, .buit we want to cater for what we believe is

the very large number of decent and honourable people

who are not prepared to stoop to that kind of conduct,

but who find it quite impossible to live together.

6775. Have you any information as to whether there

exists any considerable class of people where, both sides

being desirous of a divorce, neither of them will stoop

to committing the act of adultery necessary to getting

a divorce—or is that simply an imaginary body of .people?

—The number is not statistically ascertainable, that is

certainly so, but I would strongly oppose any suggestion

that there is not a great number of people in this position.

6776. (Chairman): Could I put one variant on that

question, if Mr. Walker will forgive me? Do you person-

ally know—because after all I think that was what Mr.

Walker was getting at—do you personally know of any

couples, who both want a divorce but neither of whom
would stoop to the aot of adultery in order to obtain it?

—.No, iMr. Chairman, I cannot say that I do.

6777. (Sheriff Walker): But I would be right, would I

not, in thinking that if there are no such people, people

who would stop at committing adultery, there would be

no need for your proposed new ground of divorce by

consent?—I understand you to say that if we can take it
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il'or granted that everyone is prepared to stoop to this

deceit then this ground is unnecessary?

6778. Quite unnecessary.—That may he so, but my in-

i'ormation is .that in Denmark at least something like 1,100

people each year avail themselves of 'the very similar

remedy which they enjoy there. I am not quite sure of

those figures, 'but I think they are something like that.

6779. (Chairman): Are these taken from Denmark’s
judicial statistics?—No, my Lord, they are the result of

research made by this Society by applying to Danish

lawyers.

6780. I am sure the Commission would be very glad to

have the figures on which your evidence is based.—You
will appreciate, my Lord, that we made enquiry of people

known to us in Denmark, to satisfy ourselves
;

1 would not

like to give their names publicly but I am very happy to

give them to the Secretary, if that meets with your wishes.

6781. If you could give us in that confidential way the

information you have from Denmark, we could then

collate it with the other imformation whioh we propose

to obtain.—Exactly.

6782. (Sheriff Walker): In the cases where adultery

forms the legal ground of divorce, which I am sure are

fairly numerous, has one sometimes the feeling that the

adultery is not the real ground on which the divorce is

raised, 'but some prior incompatibility or breakdown of

the marriage? Would you agree with that?—I entirely

agree.

6783. And in such cases, has the existence of children

of the marriage much influence on the question of whether
•one party will raise the action, or has it little or no
influence?—I do not think 1 can answer that, except that 1

might perhaps point out, in case it has any relevance, that

the figures given in the official statistics seem to show that

almost as many people without children go to the Divorce
Court as people with children

; it was eight-twentieths and
twelve-twentieths, respectively, in 1948.

6784. I want now to come to your detailed proposal for

divorce by consent. Do you recognise that a married
woman may often act in her husband’s interests, out of
affection or rfear, and not because of any real interest

of her own?—I am not so sure about the fear, but perhaps
in her husband’s interests.

6785. Do you know of an old presumption which was
sometimes applied by our courts in the case of a married
woman, that where a married woman gave up some of
her property in favour of her husband during her marriage,
it was presumed that she did it through affection or fear,

and not of her own free will, and the act was regarded
as invalid? You recollect that?—Yes.

6786. That psychology might still prevail today, might
it not, in spite off the equality of the sexes—or would
you not agree?—Are there not two answers to that point?
Under our proposal the parties have of course been living

apart for nine months before they can make their first

appearance in chambers, and then another nine months
must elapse, so that the chance of coercion, at least,

perhaps largely disappears.

6787. You are rather going a step ahead of me. What 1

was wondering was whether your Society would recognise
the psychological truth that a married woman may often
act against her own interests because of affection for her
husband?—That may be so, yes.

6788. Let me put a case to make it clear: suppose a
couple have married early in life, and the husband reaches
a position very different from his original position. The
wife, in order not to interfere with her husband's career,
might agree to a divorce, might she not?—I think so.

6789. In your scheme for carrying through divorce by
consent, is the lapse of the eighteen months the only pro-
tection that you provide against a wife damaging her
own interest through affection for her husband?—As 1

said earlier, I think that the basis of this idea is that the
court must be satisfied that there really is mutual consent
freely arrived at, and what you are postulating, I think,
is not mutual consent freely arrived at but sacrificial
consent.

6790. I am assuming that the wife did in fact consent
to the divorce.—Yes, but that consent would spring from
a sense of sacrifice, not from what we assert here, a
realisation by both sides that it is impossible for them’ to
go on living together happily.

6791. 1 am assuming that she actually consents, not
because of her own interests but because of her affection

for her husband. In the application there are two
appearances before the court, once in chambers and once
in the courtroom ; would the two people, husband and
wife, be represented by the same solicitor and the same
counsel?—I should think that that would be highly
probable.

6792. And apart from the court hearing the evidence
of what these people say, and perhaps of two other
witnesses, what means would the court have of finding

out whether the wife was acting in her own interests

and not out of affection for her husband?—It might be
able to gather that from the independent witness, with
the evidence that we postulate, but 1 can see of course
that the court might not. But I would suggest that there

is a simple answer to the case that you figured. It

a wife is prepared to go in for all this sacrifice her
husband might, to shorten the whole process, simply
commit an act of adultery today and lodge his action

of divorce on that ground next week, and the wile

would say: “I know you are doing it, it is a postulated

act but 1 know you are doing it to rid yourself of me ".

6793. But the husband could not raise an action of
divorce for his own adultery.—But he could ask his

wife, this self-sacrificing wife, to raise it for him.

6794. But generally in these circumstances the wife

would be advised by independent solicitors, would she

not?—If she is a very self-sacrificing wife, which is what
you are postulating, I think it is inevitable that she

would fail to tell her legal advisers that her husband
went out with her full knowledge and consent, spent a

night with another woman and thereby provided the

ground of divorce.

6795. Suppose you introduced in your procedure a

provision that the court should appoint somebody to look
after the wife’s interest, it might be a welfare officer or

someone like that, would you not think that that might
help to protect the wife against herself?—1 am very

reluctant to give much support to the idea of an extra-

legal officer, so to speak.

6796. Finally, Mr. Shaw, may I take it that you would
not approve of divorce by consent if it were plain in the

particular case that the wife was really sacrificing herself

for her husband?—I agree at once, because that seems to

me to offend against the whole basic conception of the

proposition in this memorandum.

6797. (Mr. Maildocks): May 1 refer to your first and
tenth propositions, under which you propose that an

innocent wife can be divorced, subject to certain safe-

guards, by a guilty husband? You provide certain safe-

guards, one of which is that the innocent wife shall be

entitled to aliment. 1 gather that you would think it wrong
that an innocent wife should be divorced by a guilty

husband unless her financial position were secured?—That
is certainly so.

6798. Your avowed object in putting forward these

propositions is so that the guilty husband may marry
another woman and have legitimate children?—That is

so in regard to the first proposition, certainly.

6799. Has it occurred to you that if that happens the

innocent wife’s order for aliment would not be worth
the paper it was written on, and that she would get no
financial provision at all?— I cannot speak, Sir, with any
knowledge of that position, because I am not an English
lawyer. Speaking purely as a layman, one would imagine
that the position you have postulated would depend very
largely on the earning capacity of the husband.

6800. If I am right about that, would you persist in

these propositions?—I can only reply in this way—Mr.
Farquharson will correct me if I am wrong—we have
(experience in this country of the order of a court at

the present moment, under a decree of judicial separation,

not being worth the paper it is written on because you
cannot, for various reasons, enforce it. In practice, there-

fore, 1 do not know that it makes very much difference.

6801. In England—T do not know whether it is the

same in Scotland—if a woman obtains a maintenance
order against her husband, in a magistrates’ court, and
then divorces him, the order in the magistrates’ court

remains in full force and effect—she does not get alimony
in the High Court, she relies on her magistrates’ court
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order. If that man re-marries—and you may take it that

this frequently happens—you cannot enforce the wife’s

order against the husband, for the reason that his money

will not feed two families and he will of course feed

the family with whom he is living.—1 appreciate the

force of that, Sir, and I think that if you will look at

our memorandum you will see that we have raised that

express difficulty. . . .

6802. Mr. Shaw, if you concede that I am right about

that, then your safeguard for the innocent wife seems

worthless?—Then it is also true to say. Sir, that the safe-

guard for the innocent wife under the present arrange-

ment is also worthless, that she is left in this position, that

she is still a married woman and her husband is driven

into an illicit union, from which illegitimate children

iesult. We think that that is socially undesirable and

that that position should be remedied.

6803. I know nothing about the Scottish courts, but yon

may take it that in the English magistrates’ courts, cer-

tainly in the metropolitan area, if a man contracts an

illicit union while his original wife has a maintenance

order against him, the magistrate will take very little

notice of the illicit union, and will make him pay as much
as he possibly can to his legal wife.—I do not doubt

that for a moment, but that position depends on the

magistrate being able to find the erring husband, and in

our experience that is often very difficult.

6804. To find the husband?—A magistrate in, let us say,

London orders a husband to pay ; the man removes

without telling anyone except his illicit partner, to, let us

say, Newcastle. Is it easy in every case to find out where

he has gone?

6805. It is not easy, but you may take it that he would

be found, because if a summons could not be served on

him a warrant would be granted. Once the warrant has

got into the hands of the police it will go all over the

country until the man is found.—There may still be a very

long time lag.

6806. Yes, but that is irrelevant. Do you agree that

your safeguard .for the innocent wife, if a man contracts

a second marriage and has children, is worthless in the

lower income groups?—(Mr. Stott): I cannot see myselt

why the claims of the first wife should not be preferred

to those of the second wife and family. I cannot see why

there should not be a legal obligation on the man who

has married again to maintain his first wife as a preferential

obligation.

6807 The reason is because he has not got enough

money 'to provide for the two families.—(Precisely, so what

1 was suggesting was that it might be possible tor the

courts to prefer the right of the first wife to the right

of the second licit family, just as at present the right

of the first wife is preferred to the claims of the illicit

family.

6808.

Let me reduce that to what would happen. A
man comes up on a summons. He is a man earning about

£6 10s. a week and he has got a second wife and two

children, and he says :

“ I cannot pay, I 'have to keep my

new wife and two children ”. The magistrate says: You

have got to pay ”, and adjourns the case for a fortnight

,

the man comes back at the end of a fortnight and he has

not paid. The magistrate then says: You must prefer

your first wife”. He says: “I am not going to . The

magistrate says: “Very well, then, two months imprison-

ment ”. The man goes to prison for two months. Whom

does that benefit? Not his first wife.—That, of course, is

a difficulty which one is up against in every case of a man

failing to consider his wife and family, it often just makes

it worse and it is very difficult to know what to do in such

cases. And, of course, where there are two wives, the

situation is complicated even further One will always get

that, where a man cannot or will not for one reason

or another maintain his wife, and of course to put him in

jail does not remedy the matter, but it seems that the diffi-

culty is not any different from what is met at the present

moment ; because a man is maintaining two families

one is not a legal family, certainly, but you just get the

same point—you cannot get him to maintain ms legal

wife just by putting him in prison. I do not see that you

make the position any worse by making the union a legal

one, in fact a man might work all the harder. I quite see

the difficulty, I know that it is a genuine one and 1 do

not say that it is easy to avoid, but I would not agree that

the proposal here worsens the difficulty in any way. The

difficulty is bound to arise in a case where a man has

either one large family or two families of different sizes.

(Mr. Shaw): Might I add this? We propose in para-

graph 4 that the amount shall be within the discretion of

the court, and 1 understand that in England a judge has

a complete discretion, once a decree of divorce has been

pronounced, to decide on the amount of aliment, and it

may be that the judge will say .that the wife, the plaintiff

an this case, is a young woman perfectly able to earn her

own living, she has had a good job before she has married,

there is no reason why she should not go back to that

job, and 1 suppose the court may on occasion say: “We
will award no aliment at all ”.

6809. (Chairman) : As I understood Mr. Maddocks’

point, it is this : if you have an innocent wife who is pro-

tected against the possibility of her husband re-marrying

so long as she has committed no matrimonial offence, she

is in a better position from the point of view of enforcing

her order for aliment, than she would be if the husband

was allowed to divorce his wife against her will and marry

his mistress. In the first case, there is some prospect of

the wife getting her aliment in spite of the .irregular union,

for the reason Mr. Maddocks has given, but in the second

case the prospect of getting aliment is extremely poor.

His suggestion was, that being so, you cannot put the

innocent wife in as good a position financially as she was

before this compulsory divorce.—1 think that theoretically

lMr. Maddocks may very well be right but I am not con-

vinced from the little we know of this subject in Scotland

that, while that may be the theoretical position, it is what

in fact frequently happens, because a man may very well

rather go to jail than be deprived by the order of the court

of the Chance of supporting an illicit wife or a second wife

—than obey the order of the court and pay money to a

woman who is no longer his wife.

6810. There was one phrase which leads me to ask a

supplementary question. I think you used the phrase, “ A
man is driven into an illicit union ”. Is a man ever driven

into an illicit union? Is he not free to choose whether

.he goes into it?—He is free to choose the lunion, my
Lord, but the law requires him -to make it an illicit union,

I will put it that way.

6811. (Mr. Mace): Would you turn to paragraph 33,

•which contains the suggestion that the wilfe should be

entitled to a proportion of the husband’s earnings? Do I

.understand that the basis of your argument is that in

modern opinion there should be equality of treatment

between the sexes?—I think broadly that is so.

6812. Are there any lady members of your Society?

—

I am told there is one.

6813. Have we got the full picture before us of this

proposition, because my experience is in the industrial

centres of Lancashire, and there for national needs the wife

is asked by the Government to do her share of the work.

Is the husband to have the right to a proportion of his

wife’s earnings?—I can see no reason why theoretically

he should not, but do not forget that this proposition is

(directed exclusively to the case where one partner, pre-

sumably always the husband, is out working and the other

partner is doing what we feel is an equally important job,

running the home, but it is an unpaid job. That is what

this proposition is directed to.

6814. (Chairman): You use the phrase, “the wife is

entirely occupied in running the home ”, which would ex-

clude such a case .as Mr. .Mace puts?—That is so.

6815.

(Mr. Mace)

:

May I iput it to you that when a wife

loes go out to work she often, by force of circumstances,

leglects the home?—I quite agree that the home is not in

he condition that it would probably have been in if she

6816. Therefore the husband might say, ‘ If you are

going out to earn money for yourself, then that is your

money which you can spend as you like, but I want my
proportion of it”?—Tha_t may be so. Sir, but I still, with

great respect, do not see the exact relevance of that point

of view to our thirteenth proposition, in paragraph 51.

6817. Only that you based it upon equality of the sexes?

tjrfr Stott): There cannot be many cases, can there,

where' the husband is entirely occupied in running the

home7
B 2
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6818. I am not suggesting that, :Mr. Stott. I am suggest-
ing that if the wife does go out to work, the husband
loses a great deal of comfort in a home which the wife’s
normal duty would 'lead her to provide?—(Mr. Shaw)

:

I

would controvert even that, iff I may, because certainly in

what you might call the middle income groups you may
find that the wife provides a great deal in .the way of
additional help to run the home both by labour-saving
devices and getting in an additional charwoman, and I am
by no means satisfied that the net result is a lower standard
of comfort in every case.

6819. Then you do not support my plea for the
husband?—I hate to divide against my own sex, but I do
not necessarily support that.

6820. One further question on paragraph 39, in which
you recommend medical examination of parties before
marriage. Is that to be compulsory?—I would say yes.

6821. Is it to be compulsory within a certain time before
the marriage or within a certain .time of the engagement
for marriage?—I am not sure that it would be practicable
to say a certain time affter the engagement.

6822. Either before the marriage, say, within a month of
the marriage, or within a month after the engagement?

—

As long as it is within a reasonable time before the
marriage.

6823. Before the marriage?—Yes.

6824. iMay I put this situation to you, which I think is

quite a common one? Two young people meet and be-
come engaged, and their financial position is such that they
cannot marry for some eight or ten years. The girl gives

the best of her life to that engagement. Then they have
your suggested medical examination and at that stage it

is found that there is a discretionary bar to marriage.

—

On the contrary. Sir, I think we have made abundantly
plain in paragraph 39 that the whole point of this pro-
cedure is that each party shall enter the marriage in the
full knowledge of the physical condition of the other

party. There is no suggestion in this paragraph that if

the medical certificate proves that, let us say, the husband
is suffering from venereal disease, then that shall necessarily
be a bar to the marriage. If the girl is prepared to accept
that fact, and go on with the marriage, that is her concern.
But what we feel is that each party should be forewarned.

6825. Then would you make it a ground of breach of
promise of marriage if she finds that she does not want
to marry him?—Breach of promise cases, I think, are per-
haps happily almost unknown in Scotland, so that it is

not anything more from our local point of view than an
academic question. But, as a matter of principle, one
would imagine that in the case of venereal disease, if it

is possible to show that it is the result of a positive act
on the part of the man, then one might say that if a
breach of promise action were brought by the man it

should be a good defence to say, “Well, he has brought
it on himself by this act, and therefore he is not entitled
to insist on the promise”. (Mr. Young): May I suggest,
my Lord Chairman, that that is already Scots law?

6826. (Mr. Mace)

:

Then may I ask a general question?
Would you give me your Society’s definition of the mar-
riage vow between the two parties, whether it be a cere-
mony in church or before a registrar?—Our Society's
definition?

6827. May I put it this way—your Society’s view of
the contract of marriage?—Certainly, Sir, I could not give
such a definition. I do not think that we are called upon
to do so for this reason—that that vow is taken in the
case of every marriage whether in church or outside of
church, and that vow under the present law is permitted to

be broken on certain grounds.

6828. I did not want to discuss that aspect of it. Might
I have the view of your Society as to what that vow is?

—

I can only answer that we did not discuss that point.

{Chairman): Thank you very much for your memoran-
dum and for your help in coming here today.

(The witnesses withdrew.)

PAPER No. 78

COMMENTS OF THE SCOTTISH ASSOCIATION FOR MENTAL HEALTH ON
THE MEMORANDUM SUBMITTED BY THE NATIONAL ASSOCIATION

FOR MENTAL HEALTH

(NOTE Evidence was given by the representatives of the National Association for Mental Health on Thursday, 29th May,
1952, and the memorandum submitted by the National Association (Paper No. 20) together with the oral evidence (Questions
1398 to 1556) is reproduced in the Minutes of Evidence for that day (Seventh Day). For convenience, the memorandum of the
National Association has been reprinted below, with the comments of the Scottish Association set out at the end ofeach section.)

Introduction

1. The National Association for Mental Health is a
voluntary body registered as a charity which exists to pro-
mote all those measures by which the mental health of the
community might be improved, and to mitigate the effects
of mental disturbance and disability. Its membership com-
prises persons with professional qualifications such as
psychiatrists, psychologists, psychiatric social workers, and
magistrates, but it is predominantly an association of lay
persons having the interest of the mentally sick and the
mental hygiene of the community at heart. The 1950-51
Annual Report of the Association sets out the aims and
objects of the Association, and the constitution of its

main committees.

2. In response to the Royal Commission’s invitation to

submit evidence the Association convened a committee
composed of representatives reflecting the professional and
lay interests of the Association. The memorandum which
follows is the work of this committee

; it has the approval
of the Executive Committee of the Association.

3. Essentially the memorandum is based upon the obser-
vations of professional workers in the field of pyschiatry,
of child guidance, of social case-work and of marital con-
ciliation work as practised by magistrates and social agen-
cies. It thus tends to embody the point of view of those
dealing with the effects of human behaviour at close quar-
ters, and to reflect the concepts with which the National
Association for Mental Health approaches its preventive
and remedial work. It is divided into two parts ; one in
which the husband and wife, who are parties in a marital
cause, are mainly considered, and one in which the interests
of the children, which naturally loom large in the work
of the Association, are chiefly dealt with.

Comments of Scottish Association

Nothing to add.

Basic assumptions

4. The National Association for Mental Health, as a
non-denominational body, bases its work on the findings
of modern psychology and social science, and has a
humanitarian and ethical goal. In the view of the Asso-
ciation, mental health, sound morality and personal and
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social maturity form different aspects of the same goal

towards which the work of the Association is striving.

The breakdown of marriage would appear to the Asso-

ciation to be a crucial example of failure to maintain

a healthy, responsible and mature human relationship.

Such failure is a problem of great concern to mental

hygiene, not only through the unhappiness which it brings

to the main parties, but also in its wider repercussions

affecting chiefly the security and happiness of the children

of the marriage .as well as the wider social milieu in

which such disturbed persons move.

5. The memorandum assumes that an important value

in marriage is the achievement of the biological goal of

healthy sexual relationships issuing in the procreation of

wanted children. At the same time it cannot foe denied

that with the complexities of highly civilised communities

(here may be instances in which this biological goal is not

the primary object of the parties in marriage, and that

the human relationship of the parties forms the focus of

attention. Such would be the case, for example, in mar-

riages where the wife is above the child-bearing age.

6. The Association holds strongly that childhood should

be passed in an atmosphere of stability, consistent affec-

tion and security where the extremes of neglect and indul-

gence are excluded. Emotional harmony, warmth and

devotion in the home are the greatest factors contributing

•to good mental health in the adult. For any child to be

deprived of such a background can often be shown to

have serious effects on his subsequent personal develop-

ment and mental health out of all proportion to the

apparent disturbance. It is, therefore, clear to the Asso-

ciation that any home where the emotional conditions are

even modestly realised is preferable to no home, i.e.

institutional care. No child should be lightly removed

from the care of his parent or parents, and this is more

especially true of the young child in respect of his mother.

7. The Association, basing its present remarks on the

evidence of child guidance workers and child psychiatrists,

is unable to state authoritatively which of two alternatives

is more damaging to the mental health (present or future)

of children
:

(n) a home atmosphere in which the parents

behave incompatibly towards each other and the children,

or (b) a “ broken ” home, i.e. where there has been divorce

or separation and the children are in the care of one or

other spouse or some third party. All 'that can be said

is that more children of the former or (a) sort come to

clinics on account of nervous or emotional distress than

of the latter or (b) sort. In the absence of statistics to

show what the 'true ratio should be the significance of

this fact is hard to assess. It may be that while the dis-

turbed but intaot home is an immediate source for the

bad nerves of children, the permanent “ loss ” of one or

other parent is responsible for subtler and later after-

effects, though the child may actually experience apparent

relief and peace on the separation of bitterly opposed

parents. On these grounds the Association feels that no

rigid views or rule-of-thumb disposals of children involved

in the marital disputes should ever be made, but that

legal provisions should allow for painstaking investigation

of each family prior to decision, which should always

take full account of such investigation.

detriment of the health and happiness of the other partner

or the children. It is our opinion that only an assessment

of the total relationship between the partners can distin-

guish between the casual acts which may disturb a mainly

9table relationship ; acts which are the breaking points in

a relationship which is no longer tenable, and the persistent

attitudes, behaviour and mutual feelings of the partners

which constitute the real basis of marital tension.

10. The touchstone of divorce should not be the iso-

lated act as such, whether done impulsively or as the

(result of an intolerable marital tension. At .present,

these two are not distinguished in law, although in their

motivation and as indices of marital disharmony they may
be vastly different. Rather should there be an attempt to

assess and legislate for the total situation irrespective of

the technical “ guilt ” of one or other party in law. The

Association holds that in many cases the spouse who is

by present law represented as the “ guilty ” party in virtue

of such acts, may in fact foe driven to some formal breach

of the marriage by behaviour or attitudes of the

“ innocent ” or petitioning party that are mainly

responsible for the situation.

11. The Association makes no apology if these

principles cut across some of the existing provisions. The

Association is not concerned to frame clauses of a Bill,

but >to impress a certain point of view upon those con-

cerned with new proposals which shall minimise damage to

human beings, and shall increase the prospects for a con-

structive and hopeful handling of marital problems. What
follows should be .read in the light of this preamble.

Comments of Scottish Association

Paragraph 8. No change.

Paragraph 9. Delete sentence beginning:^ We would

like to see ” and ending “ or the children ”.

Paragraph 10. In the first sentence “normally
”

should be introduced between “ be ” and “ the to read—

“The touohstone of divorce should not be normally the

isolated act as such ”.

Paragraph 11. No change.

Husband and wife

12.

As regards the husband and wife, the Association

would like to comment on those sections of the law which

at present deal with desertion, adultery, cruelty, unsound-

ness of mind, and mental defect. These are matters of

which it has a specialist knowledge and wide case-work

experience.

Desertion ...

13

We suggest that the law as it stands at present mili-

tates against the .possibility of reconcilation. Attempts to

bring husband and wife together are frustrated by the part-

ner’s knowledge that if the attempts fail a further three

years’ separation will be required before a divorce can

be granted. The Association would suggest that an aggre-

gate of three years’ separation should be the criterion, ana

that the law should foe framed in relation to the principle

stated in .naraeranh 10 above.

Comments of Scottish Association

Paragraph 4: after “modern psychology” insert

“psychiatry”. Otherwise we agree with paragraphs 4,

5, 6 and 7.

Principal aims of the memorandum

8. The Association would like to feel that its chief con-

tribution to the deliberations of the Royal Commission is a

certain point of view with its implied assumptions, from

which changes in the law should flow.

9. In principle, the criterion of the need for divorce

would seem to us to lie in the irremediable and complete,

or nearly complete, destruction of the marriage relation-

ship. Under the present divorce law, with the single

exception of the insanity issue, a decree is granted where

the guilt of one party can be shown to have been the

outcome of a conscious act against the other party in

violation of the marriage contract. We do not believe

that this ought to foe the overriding criterion. We would

like to see the area to which divorce is applicable extended

to include cases where behaviour or attributes of one part-

ner can be shown to Jwve acted to the deprivation or

18800
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Adultery .

14 It is our experience that the single act of adultery

is often picked on by the “ injured ” party as the ground

upon which to ask for the dissolution of a marriage. We
deplore the degrading use which is commonly made of a

single act of adultery in order to obtain a divorce, where

the underlying cause of breakdown in relationships is often

quite other. 'If the underlying cause is tackled there may

be hope of reconciliation. In our view, in the case of

adultery, divorce should usually be confined to proved

repeated acts of adultery, and that before a decree is given

the best possible advice should be available as to the

motivations of both parties. Such advice might be given

by ministers of the Church, by competent social workers,

or toy doctors. In every case we suggest that delay

should be imposed.

15 We advance this plea .because in practice single, iso-

lated' impulsive acts of extra-marital sexual intercourse

may be compatible with a deeper loyalty to the spouse

and adequate marital life and happiness as well as with

good parenthood.
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16. We recognise that this suggestion may be subject

to grave criticism by some religious bodies, but we believe

that it would finally contribute more to the sanctity of
the marriage tie than .present practice in the application

of the law as it now stands.

17. The Association holds not that single acts of adultery

should be condoned, but that the guilty party should not
be severely penalised by the destruction of marital happi-
ness .as a result of a rash and perhaps ill-considered act

and the sometimes equally impulsive reaction of pique and
vcngefulness on the part of the offended spouse, who in

most cases also suffers unnecessarily by the sequels of a
disrupted marriage. Within the Association’s experience

of such matters, the guilty party, in such cases, is often
severely afflicted with remorse which can be constructively

used in work of healing and reconciliation, granted that
delay and agencies for conciliation exist and are used. The
Association would like to see ministers of religion, doctors
and social workers also engaged in this work.

18. Our submissions under this head arc made on the
assumption that our suggestions on extended criteria for
divorce for cruelty, long prison sentences and unsound-
ness of mind are also adopted.

Comments of Scottish Association

Paragraph 12. No change.

Paragraph 13. Desertion. Paragraph 13 as it stands,

with the addition of

:

“ During the triennium periodic

efforts should be made through some conciliary advisory
body to effect reconciliation ”.

Paragraph 14. Adultery. Agree up to end of third

sentence ending “ hope of reconciliation ”. We would
continue there

—
“ In our view only where reconciliation

fails should the single act be accepted” and delete the
remainder of -the paragraph to “ doctors ”. Leave in

last sentence
—

“ In every case we suggest that delay should
be imposed”.

We would also delete paragraphs 15, 16, 17 and 18.

Cruelty

19. The Association would strongly recommend that a

divorce on grounds of cruelty should be given for reasons
additional to those at present admitted. As the law now
stands, cruelty leading to a “ breakdown in health ” must
be proved. We would not suggest that the present law
should be revoked, but rather that it should be extended
to include a further category of case under some such
heading as “persistent abnormal behaviour, which would
be considered by a jury of reasonable citizens to be
intolerable, and to lead to a situation in which mutual
respect, affection and trust between the partners is

impossible ”.

20. Under this head there should be included two
classes of behaviour from which a spouse may suffer last-

ing detriment and unhappiness. In the first class there
would be those acts and persistent attitudes aimed
directly at the spouse and/or the children; continual
hostility, nagging and disparagement ; obnoxious sexual
practices in the home

;
persistent morose refusal to com-

municate or converse, to aid and co-operate, to comfort
and give affection, to grant reasonable conjugal rights.

21. In the second class there would be included acts
committed outside the narrower marital relationship which
by 'their severity of degree or continuance seriously
damage the spouse, children and the marriage. Such
would be; a sexual perversion carried on outside the
home ; alcoholism

; persistent adultery ; irresponsible and
concealed extravagance (often with consequent failure
to maintain the home) ; defamation of the spouse’s
reputation to outsiders, and the like.

22. It will be seen that the Association wants to stress
the kind of behaviour which signifies a serious, continued
lack of consideration for the positive elements of the
inarriage contract. Among these what might be called
“ malicious ” adultery (as seen from the point of view of
the marriage) takes its place as behaviour which destroys
the marital relationship.

23. The Association recognises that such types of
behaviour would require careful evidence, as perhaps
furnished by independent witnesses and by expert medical
reports, to show their persistence, lack of response to

various forms of exhortation and treatment, and degree
of harm caused to the marriage.

24. In criminal procedure the concepts of “intolerable
behaviour ” and “ uncontrollable impulse” have no legal
standing. In the marital area the Association knows such
behaviour to be the most potent source of marital
breakdown.

25. In cases under this head the Association would
advocate rapid settlement. If there is no hope of recon-
ciliation delay merely adds further strain.

26. As a corollary to this recommendation we would
ask that financial injustices inherent in the present position
should be removed. Where, for example, it is clear that
a wife leaves her husband as a result of his intolerable
behaviour she should be granted retrospective financial
support to the date of her leaving the home. At present
she runs the risk of being “guilty” of desertion and not
entitled to support.

Comments of Scottish Association

Paragraphs, 19, 20, 21, 22, 23, 24, 25 and 26.

Comment: While the definition of cruelty in Scotland
is different we approve of the general lines of the recom-
mendations and that they should be made applicable
in so far as they apply.

Prison sentcnccs

27. So far, the memorandum has dealt with types of
behaviour which may or may not have entailed proceed-
ings against the offending spouse under civil or criminal
law. At this point the Association wishes to add also
the recommendation that a long prison sentence of the
order of ten years should afford the opportunity of
divorce where the nature of the offence for which the
prisoner is committed is such as to affect the nature of
the marriage relationship. The onus would naturally be
on the petitioner to show detriment to the marriage
relationship.

28. In such a case the petition might be brought early,

so as to afford the innocent party a chance of freedom
and happiness. The Association approved the decision
of the court in granting a divorce to Mrs. Hum® in the
Setty case, as an extreme example of the kind of situation
it has in mind.

Comments of Scottish Association

Paragraphs 27 and 28. We agree.

Unsoundness of mind
29. We appreciate the reasons for which the present

clauses in the law governing divorce of persons of unsound
mind were included in 1937, and recognise that many
socially desirable results have been brought about. With
the advances leading to the present state of medical know-
ledge, however, it is becoming increasingly difficult for
doctors to certify that aiiy patient is incurably of unsound
mind, and except in the most stubborn cases it is in

recent years becoming increasingly rare for a person
suffering from mental illness to be admitted to a menial
hospital and detained there under treatment for an un-

interrupted period of as long as five years. The advances
in medical treatment, however, though they do materially
improve the possibility of fair recovery from mental
diseases formerly thought incurable, may still result in

leaving patients with defects of behaviour which render
them inadequate or intolerable spouses. It is also stressed
that there are disabilities other than certifiable unsound-
ness of mind which can so change an individual as to

make participation in a satisfactory marriage impossible.
Personality changes towards violence or impulsiveness, for
example, may follow certain, organic illnesses such as
epidemic brain inflammation, or result from head injuries

or certain operations to the brain. Here we would like

to advance the suggestion that the social behaviour of
the partner, rather than the disability from which he
suffers, should be the criterion for the granting of divorce.

Comments of Scottish Association

Paragraph 29. We agree.

Mental defect

30. The Association does not consider that any change
in the law should be made to allow the divorce of one
partner on the grounds of mental defect unless, as is

at present provided under the nullity clause, defect was
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not revealed at the date of the marriage. We would

stress that the marriage of a defective is not proved

always to lead to the procreation of defective children,

although it frequently produces children of inadequate

intelligence. The Association has known of cases where

a defective has been an adequate parent, and indeed has

exhibited great warmth and tenderness to young children.

Here again, therefore, we would only envisage defect being

adduced as a cause of divorce where it led to behaviour

of a nature so disastrous as to make the preservation of

the marriage tie impossible.

Comments of Scottish Association

Paragraph 30. We agree but would substitute the

word “ may ” for “ frequently ” in the phrase “ although

it frequently produces children of inadequate intelligence ”.

Wilful refusal of divorce

31. The Association has received evidence that great

hardship may be caused in the case of a partner who is

technically in the right in refusing divorce to the technically

guilty partner even when the marriage has 'been broken

for many years. There are cases where children have

been born to the “guilty” partner by a second liaison

and at present these children can never be legitimised.

32. Wc are aware that this question raises many diffi-

culties and would ourselves offer no solution other than to

ask that the question should he considered. We would,

however, draw the Commission’s attention to a precedent

contained in the law as it affeots adoption where it is laid

down that “.the court may dispense with any consent

required if it is satisfied

in any case that the person whose consent is required

cannot be found or is incapable of giving his consent or

that his consent is unreasonably withheld”. (S. 3 of the

Adoption Act, 1950.)

Comments of Scottish Association

Paragraphs 31 and 32.

Comments

:

In the event of the adoption of the principle

of divorce of a partner who wilfully refuses, provision

should be made for the alimenting by the pursuer of the

innocent spouse.

In so far as legitimation per subsequens matrimonium

is concerned, no change seems to be called for in the law

of Scotland.

Nullity

33 The Association’s committee which prepared this

memorandum debated for some time the questions relating

to suits of nullity. It became clear .that the technical-

medical definition of non-consummation of marriage is

one of great complexity. Whilst the Association cannot,

•therefore, in the time at its disposal, make any recom-

mendations, it is clear to it that there is urgent need for

expert examination of this problem, and it .accordingly

suggests that the .Royal Commission should set up such

an expert body.

Comments of Scottish Association

Paragraph 33. No comment.

The children

34 The Association includes under this head all young

persons up to the age of seventeen years. The Association

would like to comment on those aspects of .treatment under

the present law which affect the emotional security and

stability of the children in divorce cases.

cases where there were dependent children. We would

endorse this view and would add that such officers should

be competent to give objective advice concerning custody

to the court after appraisal of the personalities of each

person concerned, irrespective of the technical guilt of

the parties. We .would suggest that such welfare officers

should .have expert training in the principles of child

development, and be appointed on .grounds of educational

and personal suitability for this work. In the first instance

they should be recruited from officers of the existing ser-

vices. Attention should, however, be paid to an extension

of training to cover the new functions proposed.

36. We believe that in this matter the matrimonial courts

are at present in advance of the Divorce Court in taking

advice from experts. In view of the fact that many
divorce suits at present reach the Divorce Court without

first going through the matrimonial courts, we would

underline the necessity of expert advice in the highest

courts ; if anything, the advice tendered in the Divorce

Court should be even more skilled than that in the lower

courts.

37. When an application for the custody of the child

is made it should be obligatory for both parents and the

court welfare officer to appear before the authority respon-

sible for arriving at a decision. The present practice of

making such decisions on the evidence produced by

affidavit without cross-examination of the parties should

be discontinued, as it is liable to gross mistakes in the dis-

posal of ohildren and thus likely to produce grave injuries

to their mental health and development.

Comments of Scottish Association

Paragraph 35. We would endorse this view but recom-

mend that welfare officers should be appointed inde-

pendently of the existing services.

Paragraph 36. No comment.

Paragraph 37. The procedure recommended presently

applies in Scottish courts.

Representation of the child’s interests

38. At present the interests of the child are not guarded

in court by an independent representative. Advocates

speak in .the interest of both father and mother, but nobody

speaks for the child. Worse than this, the child is often

.treated as a pawn in the game, and father or .mother strives

to prove technical innocence in order to gain the custody

of the child, since under present practice the child is most

often confided to the technically innocent party. We
recommend that the court welfare officer should nomially

be called upon to give oral evidence on the child’s behalf.

If oral evidence is likely to be detrimental to the child’s

interests or mental .health then evidence should be pre-

sented in writing. The Association wishes to draw special

attention to Seotion II of the Denning Report, in which

•most of these points are made with great force.

39. We recommend further that the court welfare officer

should, on analogy with present practice in adoption cases,

assume t'he r61e of guardian ad litem to the child during

the progress of a case. It should be his duty to recom-

mend whether, for the period of the case, the childs

interests are best served by leaving him with one or other

of the parents, with suitable relatives, or by .placement in

a children’s home. In this duty he would call upon the

experience of the probation service and children’s officers,

as well as on such disinterested evidence from the child s

environment as may best serve his purpose. By this means

it is hoped that the stress caused to a child by continuous

claims made upon him by one parent to the detriment of

the other can be avoided.

'Comments of Scottish Association

Paragraph 34. Accept.

Custody of children

35 The Denning Report recommended the appointment

of court welfare officers to 'give guidance to parties who

resort to toe Divorce Court or are contemplating so doing.

We would urge the implementation throughout the country

of this recommendation which, so far as we have been

able to discover, 'has not been implemented, except in

London. The Denning Committee proposed that besides

their tasks of attempting to reconcile the parents, court

welfare officers would have special duties to perform in

18800

Comments of Scottish Association

Paragraph 38. Agree.

Paragraph 39. Agree.

Position of the children after divorce

40.

We have received evidence to the effect that con-

siderable mental strain is caused to children by their being

continually shuttled from one parent to the other after a

divorce has been granted. We suggest that access by the

parent to whom the child is not confided should not be

unreasonably withheld, but that where the parent to whom

custody is granted finds his or her authority with the child
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undermined by actions of the other party, it should be
open to the custodian to make application to the court.

Such application should also be allowed in cases where
access by the parent who is not the custodian causes the

child undue mental stress. In both cases the court welfare

officer should advise upon the application. The court wel-

fare officer should have the duty to review the custodial

arrangements in the light of changing circumstances.

Family courts

41. We believe that where the powers of matrimonial

courts are well exercised, much can be done by way of

reconciliation. It seems possible that if all cases had by
law to go through these courts before coming to the

Divorce Court much could ibe done to mend marriages on
the verge of disruption. Although it is outside our own
experience it seems reasonable to suggest the establish-

ment of family courts which could consider all legal

matters affecting the family, including petitions for divorce.

In such a court the interests of the children might more
readily find a hearing.

42. With reference to paragraph 14 above, relating to
“ delay ” in the bringing of divorce petitions, such a family

court might be an intermediate legal institution upon which
would devolve the task of sifting and verifying the grounds
on which the marital “ deadlock ” rested, and of deciding
which cases required to go forward to a higher court as

being beyond its own powers to remedy.

Comments of Scottish Association

Paragraphs 40 and 41. We agree but recommend that

the appropriate court should be the family court or, if such
courts are not set up, the Sheriff Court.

Legitimacy

43. We recommend that the area of illegitimacy should
be still further reduced. For example, marriage between
the parents of a child born prior to wedlock should always
legitimise the child. We make these points in the interest

of the children ; there is no evidence known to us showing
that legislation in this sense would increase the risk of an
extension of promiscuous relationships.

Comments of Scottish Association

Paragraph 43. Agree.

Publicity

44. We are aware that certain restrictions are placed on
the Press in- regard to publicity over divorce proceedings.
We recommend that these restrictions should be extended
to exclude publicity in cases of cruelty such as we have
outlined. We need not, we believe, elaborate the mental
stress which such unwholesome publicity adds to an already
intolerable situation.

Comments of Scottish Association

Paragraph 44. Agree.

SUMMARY OF PRINCIPAL RECOMMENDATIONS
General propositions

1. The criterion of the need for divorce lies in the
irremediable destruction of the marriage relationship.

2. The disturbance of the total relationship between the
partners to a marriage should be assessed in arriving at a
decision, and the isolated act should not be given over-
riding significance.

3. Where the possibility of reconciliation exists and is
desirable, delay in divorce procedure should be accom-
panied by suitable measures to- bring about a rapproche-
ment. When reconciliation is neither possible nor desirable
rapid settlement of the case should be effected.

4. The interests of children during and after divorce
proceedings should be more appropriately safeguarded,
bearing in mind the emotional and material needs of the
child.

Specific recommendations

5. In a case of desertion, an aggregate period of three
years’ separation should be the criterion for divorce (para
13).

6. In a petition for divorce on the grounds of adultery,
granted that our other recommendations are accepted, an
isolated act should not normally be sufficient ground for
a decree (para. 14).

7. A divorce on the plea of cruelty should be obtainable
under widened criteria which should include certain
varieties of persistent abnormal behaviour (para. 19), and
a long prison sentence where the offence for which the
prisoner is committed is such as to impair the marriage
relationship (para. 27).

8. In cases of unsoundness of mind the behaviour of the
affected partner should be the criterion for divorce and
not the length of his detention in hospital, or the nature
of his disease. This recommendation is made in the full

appreciation of the benefits conferred by the Herbert Act,
but bearing in mind the improvements in treatment since
the date of that Act (para. 29).

9. There should be no change in the law as regards the
marriage of mental defectives (para. 30).

10. Special consideration should be given to the possi-
bility of legislating for cases of unreasonable refusal of
divorce after long separation (para. 32).

11. Nullity should be examined by a specialist com-
mittee (para. 33).

12. Count welfare officers, with specialist training as
proposed by .the Denning Committee, should be appointed
with special responsibilities for reconciliation of partners
and guarding of children’s interests (paras. 35-39). They
should represent the children’s interests in court (para. 38)
and act in the role of guardian ad litem as necessary
(paras. 39 and 40).

13. Custody of the children should not be assigned
as a result of evidence by affidavit (para. 37) nor accord-
ing to the technical innocence or guilt of the partner
selected, but on the basis of the best place for the child's
emotional and material happiness.

14. The possibility of establishing family courts for
all questions relating to the family should be considered
(para. 41).

15. The stigma of illegitimacy should be still further
reduced (para. 43).

16. 'Publicity given to divorce should be restricted
(para. 44).

Comments of Scottish Association

Two minor amendments here.

In paragraph 8, first sentence, the words “ and not ” to
be replaced by “ rather than merely ”.

In paragraph 12, after the words “ Denning Committee "

insert “but appointment to be independent of existing
services ”.

Note.—The Association wishes to make clear the
position of those of its members who adhere to the Roman
Catholic faith

; the 'Roman Catholics are unable to accept
any recommendations relating to the subject of divorce,
as being contrary to their tenets. On the other hand, the
Roman Catholics wish to associate themselves with those
portions of the memorandum which relate to the work of
conciliation and the care and welfare of children.

(Comments of Scottish Association received

26th March, 1952.)
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and MR. J. ROBB, M.B.E., representing the Scottish Association for Mental health;

called and examined.)

6829. (Chairman): We have here representing the

Scottish Association for Mental Health Dr. Mary Knight

of Paisley, who was formerly superintendent of a mental

hospital ; Miss C. G. Haldane, Justice of the Peace,

Edinburgh, who is a Church of Scotland social worker

;

Mr. J. Adair, formerly Procurator Fiscal, Glasgow ; Mr.

J. Anderson, Master of Arts, Airdrie, who is a retired

schoolmaster ; and Mr. J. Robb, who is Secretary of the

Association. I will address my questions to you, Mr.
Adair?—{Mr. Adair)

:

Yes.

6830. Before I ask any questions, is. there anything which

the Association wishes to add to the memorandum which

is before us?—I think that it might shorten matters if

I add just one or two things, my Lord. First of all, we
have endeavoured to limit our submission by adopting

almost completely the memorandum of the English Asso-

ciation. We did that deliberately because we were in

general agreement with them, although there are certain

cases where, had we framed a memorandum for our-

selves, we would probably have placed the emphasis

rather differently. 1 take as an instance paragraph 5 of

the English Association’s memorandum, where we would

not have placed probably the same importance on the

biological side of the marriage contract, but rather on

the relationship of the parties. We would have treated

it rather as being a unique relationship, the setting up of

an entirely new unit in the community, with the oppor-

tunity for the integrating of tihe two personalities. We
should have brought in the physical element in marriage

only as a secondary element.

In paragraph 9, I would like to suggest that we should

want to guard against cases where any normal conduct

on the part of one of the spouses had unusual reper-

cussions on some supersensitive or over-suspicious spouse,

thereby causing unhappiness, although such conduct might

not have any effect on the children. We have no desire

really to widen the range of divorce grounds to include

things that might be treated as somewhat trivial in their

nature.

As to paragraphs 13 and 14, we would like to urge the

importance of machinery of some kind being set up to

encourage reconciliation.

As to paragraph 14, we appreciate that in many in-

stances proof of even a single act of adultery is often

very difficult, and .that to insist in all cases on proof

of more than one act would in many instances put an

undue burden on the innocent individual.

As to paragraph 23, we feel that outside evidence is

often difficult to get. There may be a rather cunning

spouse, who will not act in any way in the presence of

others that would lead to independent evidence.

6831 That is of cruelty?—Yes, in these cases one must

be guided very largely by the credibility of the innocent

spouse, coupled with reliable evidence of medical or

some other nature, that leads to a conclusion that the

spouse’s word may be accepted. As to paragraph 29,

we have seen from newspaper reports that there has

been a suggestion from certain quarters that, instead of

insisting upon certification for a period of five years,

periods of treatment in mental homes as a voluntary

patient might be treated as the equivalent. We are very

much afraid of the introduction of that, as we feel that

it might quite readily be taken advantage of, by husbands

particularly. An unscrupulous husband might use undue

influence to get an innocent wife into a home, keep her

there and, by means which one can realise, get un-

scrupulous .medical evidence that would lead to decrees

that we feel ought not to be allowed to go through We
would also like to put forward that whatever might be

the view with regard to continuous residence in institu-

tions, there should be a period of five years’ certification

even although .the party in the interval may have been

on parole and have been out for short periods. Our view

is that, if a period of less than five years was taken, then

there are cases, in which there might have been a vast

improvement, where the shock .brought about by the

divorce proceedings might just .be sufficient to undo all

the good that had been done by the treatment up till then.

6832. I think that you have reduced the number of

questions which we might have asked you very consider-

ably—firS(. 0f all, by your,. general acceptance of the views

put forward by the Association in the South, and, secondly,

by the clear explanation which you have given of some

of the points on which you differ from them. Speaking

for myself, there is very little left which I wish to ask

you, but as regards the matter which you have just men-

tioned, of course the court must be satisfied under the

existing law that the respondent in a petition of divorce

for insanity is incurably of unsound mind ;
the other

requisites are merely in fortification of that and not in

substitution for it. Still, you feel that a period of

voluntary treatment should not count at all towards the

five years?—Yes. It is becoming much more difficult

for any doctor now .to say that any case is incurable.

6833. May I ask—have you read the evidence given by

the National Association for Mental Health in London?

—

No, I am sorry, we did not have an opportunity of

seeing it.

6834. I understood that you had. It was sent to Dr.

Fraser.—Dr. Fraser unfortunately could not be here

herself, but she certainly did not communicate it to any

of us here. All we had was what appeared in the news-

6835. I am very sorry ; I hoped that you had seen that

evidence because I thought iit would be a pity if we
detained you by asking a series of questions already put

to a body with which you .are in general agreement.—

I

wonder if it would suit if we read this evidence and com-

municated to you any comments which we might have to

offer upon it. (Chairman)

:

That would be very helpful.

If you will be so good as to send any comments you

may wish to make in writing to the Secretary, then the

Commission can consider what further steps, if any, should

be taken. (See Paper No. 79.)

6836. Would you now turn to paragraph 9 of the

English Association’s memorandum? That paragraph

contains the sentence :
—

“ We would like to see the area to which divorce is

applicable extended to include cases where behaviour

or attributes of one partner can be shown to have

acted to the deprivation or detriment of the health and

happiness of the other partner or the children.”

Of course, that differs from the existing law. A wife

can get a divorce if the behaviour of the husband

has been such as to affect her health or cause reasonable

apprehension of injury .to her health, but she cannot get

a divorce because of the effects on the children. You

struck out that paragraph and I wondered what your

reasons were for doing so.—We felt that it was widening

the matter too much, and that one could conceive of

very many instances where behaviour of one or the

parties might be such as to cause unhappiness that might

be of a very temporary nature, whereas the matter could

very readily be adjusted between the parties themselves

without interference.

6837 I see You thought it unnecessary to make that

a ground for divorce?—Yes, we felt that it was opening

up a field that we did not want to widen too much.

6838. Then you suggest an addition to paragraph 13,

on desertion. The addition you want to make is that,

during the triennium, periodic efforts should be made

through some conciliary advisory body to effect reconcilia-

tion. What sort of steps would be taken to provide

those efforts to effect reconciliation? Would the parries

be advised or instructed to consult somebody?—We
thought that they should be advised to consult somebody.

6839. You were not suggesting compulsory recourse

to reconciliation machinery?—Although we are very much

against compulsion along these lines, we feel that there
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ought to be a very definite direction at some stage or

other, so that an opportunity would be given to all

parties really to have the possibility of reconciliation

brought definitely before them by someone who was able

to do it.

6840. {Lord Keith): Mr. Adair, it is during the

triennium that these efforts are to be made?—At that

stage, yes.

6841. How is anybody going to get to know about the

(parties?—Not during that period, I quite agree with

you.

6842. There is no possibility of making contact, so

far as I can see, with two people who, quite unknown to

anybody, have separated, and one of whom is in desertion.

—There is no opportunity for anyone to get in touch

with them, but I think there ought to be more publicity

and more help for such an organisation as the Marriage

Guidance Council to induce people to go and consult

them during that period.

6843. I quite understand that.—And when there was

a proposal to take steps for divorce on the ground of

desertion, we see the possibility of something along these

lines. Before the actual service of any action, a notice

should be given of an intention, and at that stage the

person ought to be directed to the conciliation body.

6844. To whom is the notice to be given?—To the

parties.

6845. Of the intention to raise an action?—That would

be given to the clerk of court who, in turn, would then

tell those people, “ Before the raising of the action you

go to that reconciling body ”.

6846. {Chairman): Would you turn to paragraph 35,

which deals with custody of children? You see that the

English Association pointed out that the Denning Report

recommended the appointment of court welfare officers

to give guidance to parties who resort to the Divorce

Court or are contemplating so doing. The English

Association say:—
"In the first instance they should be recruited from

officers of the existing services. Attention should,

however, be paid to an extension of training to cover

the new functions proposed.”

You say below:

—

“We would endorse this view but recommend that

welfare officers should be appointed independently of

the existing services.”

1 would like to know your reason for that.—Our feeling

is that, at the present time, welfare officers and probation

officers are invariably associated with the criminal courts.

They are known in the district as officers connected with

the criminal courts and we do know that that causes a

good deal of comment wherever they go, and we feel

that their work would be very much hampered if they

were to be so spoken of when they went to visit people

in connection with custody questions.

6847. The English Association did not suggest that

these services should be rendered by officers of the existing

services as such. They suggested that the welfare officer

should be recruited from officers of the existing services.

Would your objection still apply to that?—If they were

to be independent of the criminal courts we would not

have that objection.

6848. That is the matter of the recruiting ground and,

as I understood it, no more than that.—Although we do

feel that there are many sources as recruiting grounds

that are equally good.

6849. Paragraph 37 of the English Association’s

memorandum says:

—

“When an application for the custody of the child

is made it should be obligatory for both parents and

the court welfare officer to appear before the authority

responsible for arriving at a decision.”

Your comment is :
—

“The procedure recommended presently applies in

Scottish courts.”

—I think what was intended here was a reference to the

fact that affidavits were not accepted in the Scottish

courts ; all witnesses appeared personally and were seen

by the judge.
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6850. I read it rather too widely. I am afraid it was
tire natural construction.—It is my mistake.

6851. Thank you. That has cleared up that point.

Then, in paragraph 41, there is a proposal for the institu-

tion of special matrimonial courts and your comment on
that is:—

“ We agree but recommend that the appropriate court

should be the family court or, if such courts arc not

set up, the Sheriff Court.”

Were you there suggesting that the Sheriff Court should

have power to make decrees of divorce, or simply to deal

with separation and aliment?—Dealing, just as they arc

now, with separation and aliment.

6852. (Lord Keith): My Lord Chairman has covered

most of the points that I had in mind to ask you about.

.Might I ask you something about paragraph 29, which

deals with divorce on the ground of insanity? Dr. Knight

may be able to help in this matter. As I understand it,

with improved knowledge of mental disease there are now
methods of treatment in the early stages which will, in

some cases, result in cure. Am I right?—(Dr. Knight):

Yes, in some cases.

6853. On the other hand, there are other types of mental

disease in which, I think, it is recognised that no form of

treatment will effect a cure?—Yes, for example, epilepsy.

6854. Am I right in thinking that schizophrenia is incur-

able 'by treatment?—Not entirely, but the results are not

so sure.

6855. On the other hand, am 1 right in thinking that

melancholia can definitely 'be cured under modern treat-

ment?—In almost all cases.

6856. Broadly speaking—I am not a doctor as you know,
and 1 have no doubt Dr. Baird may have something further

to ask about this—may I take it that medical science has

advanced very considerably even since the introduction

of the Divorce Acts of 1937 and 1938?—Yes.

6857. And that a great deal more is known about in-

sanity and the treatment of insanity?—Yes, that is right.

6858. And is it not therefore much easier now to know

what cases are incurable?—A better way would be to say

we know what cases are curable.

6859. That is perhaps better. You know what cases are

purable. If that is so, then I suppose that the curable

cases would not be cases in which divorce was appropriate?

—No.

6860. On the other hand, the other cases might still be

cases in which the remedy of divorce could be retained?

—iTf you accept the principle that insanity is a cause for

divorce at all.

6861. Yes, I quite see that, but I do not think that para-

graph 29 is against divorce for insanity in principle, is

it?—No, it is not.

6862. May I take it that you do not see any objection in

principle to the retention of the remedy of divorce for

cases which are not known to be curable?—That is the

attitude of the Association ; it is not my personal attitude.

6863. But it is the attitude of the Scottish Association?

—Yes.

6864. There is one other point which possibly is more

appropriate to Mr. Adair. You say in your comment on

paragraph 32:

“ In so far as legitimation per subsequens matrimortium

is concerned, no change seems to be called for in the

law of Scotland.”

I am not quite clear, Mr. Adair, how that squares with

paragraph 43, where it is recommended that the area of

illegitimacy should be still further reduced:—
“ For example, marriage between the parents of a

child born prior to wedlock should always legitimise

the child.”

And the comment of the Scottish Association is, “We
(agree”. At the present time, of course, there (are an

Scotland many cases where subsequent marriage would not

legitimate children?

—

{Mr. Adair)

:

Where there had been a

bar to marriage?
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6865. Yes.—I am afraid that the two paragraphs were
meant to be read together. Wie are not inclined to open
up the possibility of legitimation where there actually was
a bar to the marriage at the time.

6866. You are against extending the law of legitimation

so as to legitimate children that were born when there was

a bar to the marriage?—Yes.

6867. That is the view of the Scottish Association?

—

Yes. I have one comment to make in reply to Lord Keith

with regard to the question of cure of insanity. One has

to appreciate that that person is not back into the position

of mind in which he or she was before entering a mental

institution.

6868. I appreciate that. On the other hand, the person

could not be said to be insane?—(Dr. Knight): No.

6869. No. The mentality may have changed, I appreci-

ate, but the insanity would have gone?—The insanity

would have gone—as long as one is looking at it from the

point of view of insanity .alone and not as being back to

one-hundred per cent, fitness.

6870. (Chairman): There is one question arising out of

Lord Keith’s question. As the matter of legitimation by

subsequent marriage has been raised, I should be interested

to know the reasons why your Association do not think

it right to legitimate a child by subsequent marriage if

there was a bar at the date of the child’s conception?

—

(Mr. Adciir)

:

One can probably take an instance—the case

of .a man who is married and there may not be a child

of the marriage born, say, in the first two years. There

has been an illicit association outside the marriage and

there is a child unknown to the wife, and later there are

children born of the marriage. Then, subsequently, there

is the marriage of the parents of the original child. We
do not feel that the legitimation of that child ought to be

allowed to deprive the legitimate children of rights that

they undoubtedly had, particularly patrimonial rights.

(Chairman)

:

I see. I do not want to pursue the matter

because we have .grave doubts whether it is within our

terms of reference, but I thought that as you had given

the view of your body I would like to know the reasons

for your recommendation.

6871. (Dr. Baird): Mr. Adair, you wish certified insanity

to be retained as the sole ground for divorce on the ground

of insanity?—Still retained, five years. We do not feel

that at this stage, when the matter has only been tested

since 1937 or 1938, we should be justified in saying

that we want to upset the whole of that completely. There

is a divergence of view in the Association as to whether

insanity ought at all to be a ground of divorce, but we
take the attitude that the criterion certainly ought to be

certified insanity, for a period of not less than five years,

with proper certificates that it is an incurable case.

6872. Despite the fact that more and more cases, many
of which could still be certified as incurable, are no longer

certified, but enter as voluntary patients and remain so?

—

Quite.

6873. You are still of that opinion?—We are still of

the view .that possibilities of undue influence on a weak

mentality could be used, so that we would not wish to

open up that field.

6874. Then with regard to personality changes which

may follow treatment of one kind or another—which may

cure the insanity but which leaves these traits—you think

that they should be dealt with under the cruelty ground

or under some other general clause?—Only if the behaviour

comes into the definition of whatever is accepted as

cruelty.

6875. You think that cruelty could be stretched to

include social behaviour of a kind intolerable in marriage?

—Only if the social behaviour is such that there is really

a breaking up of the real marriage ties.

6876. (Mr. Justice Pearce): In answer to Dr. Baird,

in justifying your view that voluntary treatment should be

excluded, you mentioned the possibility of undue influence.

I wondered if that was due to a misapprehension, because,

in England, in dealing with insanity cases, the Officia

Solicitor represents the respondent, the insane person, and

he has an independent medical expert to examine the

respondent. Any pressure put on the respondent would

not be of the slightest use to anyone because no other

person has any say in the matter at all. There are two
doctors, one being the expert employed by the Official

Solicitor on his behalf, and the other the expert—really

the medical superintendent in almost every ease.—In Scot-

land we have a curator appointed, who does get inde-

pendent evidence.

6877. I wondered if it was the fear of the possibility

of undue influence that was worrying you. It is difficult

to see how undue influence could have the slightest effect

on such a case.—What we had in mind was the possibility

of keeping the person in the institution for that time—the

influence of 'getting the person into the institution and
keeping him there.

6878. (Lord Keith): What you mean, I gather, Mr.
Adair, is that the sane husband might prevail on his insane

wife to go into a 'home for voluntary treatment, is that

right?—Yes.

6879. But what would it matter if the wife was really

insane?—Experience has shown that those who are in

voluntary homes as patients are not always insane. If this

is to be extended there may be instances where what is

just a desire to get clear of a wife by putting her into a
home may end in the wife’s being certified.

6880. (Mr. Justice Pearce)

:

Would the doctor in charge
of her and an independent reputable specialist on these
matters tooth be deceived in that case? In what way
would they both be wrong?—We are not satisfied with
certain medical certificates that are granted by psychiatrists

today.

6881. You mean when people are certified?—Yes.

6882. Yes, but when cases are tried with two independent
experts before the court, would you not think that that

would be fair?

—

(Dr. Knight): There are many facile

border-line cases who could toe so impressed before the

matter came up legally that they would have adopted
the husband’s point of view.

6883. (Chairman)

:

You think that at the date of initial

entry into voluntary treatment there may be undue in-

fluence toy the husband who wants to get rid of his wife.

She is persuaded to go into a voluntary home and she
stajs there for a considerable time not being, as you
suggest, necessarily insane, and I suppose that might have
an effect upon her?

—

(Mr. Adair)

:

It is not only the
question of the effect upon her, but the faot that she is

being treated during all that time toy a man who is being
paid for this treatment and who may be prepared to
certify.

6884. (Sheriff Walker): In divorce on the ground of
incurable insanity there are two different considerations to

be borne in mind—one is the permanency of the state of
incurability, and the other is the degree of the insanity.

Am I right in thinking that these are two different things

—

the permanence and the degree of insanity?

—

(Dr.

Knight)

:

Yes, they are two quite different things.

6885. Suppose that a person has an innocent and harm-
less, but insane delusion. I will give you an instance.

Suppose a man has a firm belief that under direct revela-

tion from God he is bound to do something, say, to pay
money to a charity. That is quite harmless to any of his

associates and that state is permanent. Is he in your
view incurably insane?—In respect of that delusion he is,

but it does not mean, of course, that he cannot be lived

with in an ordinary home.

6886. Under the present Act applying to Scotland, I

understand that there is a definition or test of the degree

of insanity, namely, that there must be a warrant for the

person’s detention under the Lunacy Act. Mr. Adair
might tell me, does that mean -that a warrant for detention

under the Lunacy Act would be issued only if the patient

was harmful to himself or another?

—

(Mr. Adair): No,
certifiably insane and detained for attention in a certified

institution as distinct from a voluntary hospital.

6887. There must be some test of what is certifiably

insane. Does that mean that he is harmful to himself or

others?—You have certification of two types of person.

One type is the dangerous lunatic. A dangerous lunatic

must have been committed, or there must be reasonable

ground for thinking that he is going to commit, some
offence or is dangerous. The other type is insane, and
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may be a person, for instance, who is unable to look

after his own affairs. That may be all that 'the insanity

amounts to—a person who has got certain grandiose

delusions.

6888. I want to take the concrete illustration of a man
of some means whose only symptom of insanity is that

he is giving from time to time a donation to a charity,

in the firm and fixed ibelief that he is doing it under

direct revelation from God. There is a case where I think

a man’s will was reduced because he was held to be

insane on some ground of that kind. In the case of such

a man is he certifiably insane?—No, the Sheriff would

not grant a certificate in that instance unless the man had
been actually disposing of his assets to the prejudice of

his relatives, or there was good ground of thinking that he

was immediately going to do that. The mere fact that he

had a delusion or that he was giving away certain small

sums would not be sufficient grounds.

6889. Even although he was doing that under an insane

impulse or direction?—An application for his certification

must be made by the relatives or by the local authority.

6890. If one takes away the test under a Sheriff’s war-

rant under the Lunacy Act, there would be no standard,

would there, of the degree of insanity which would be

necessary to found a divorce?—No, we had that in view
also.

6891. (Chairman): May 1 ask a question following on
that? In England we have a system whereby, if a man
or woman is incapable of managing his or her affairs,

a receiver is appointed who takes over the whole of the

property and administers it on 'behalf of “ the patient ”, as

he is called. But, as I understand the matter, it by no
means follows that if certification were applied for it

would be granted.—-It is the same thing with us. A
curator would be appointed by the court who would have
the control thereafter of the man’s affairs. That would
be as a result of the petition that would be put in by
the relatives in such a case.

6892. But in such a case, if the person was not certifi-

able, but merely incapable of looking after his affairs

properly, that would not be regarded, would it, as insanity

which would found a divorce petition?—The question

of whether or not there was sufficient insanity would de-

pend on the original certification. He has got to be cer-

tified as insane and be in an institution.

(Chairman): Thank you very much for your assistance

and for coming here today. We shall hear from you later

wfyat your views are on the evidence given by the English

Association in London.

(The witnesses withdrew.)

PAPER No. 79

OBSERVATIONS BY THE SCOTTISH ASSOCIATION FOR MENTAL HEALTH ON
THE EVIDENCE GIVEN TO THE COMMISSION BY THE REPRESENTATIVES OF

THE NATIONAL ASSOCIATION FOR MENTAL HEALTH
(NOTE:—The Questions and Answers referred to below will be found in the Minutes of Evidencefor Thursday, 29th May,

1952 (Seventh Day).)

Questions Nos. 1398-1400. No comments.

Question No. 1401. We agree with the National Associa-

tion for Mental Health that it is indeterminate, on present

evidence, whether the “ broken home ” or the home of

frequent antagonism is worse for the children. In our

experience, great damage is undoubtedly done in both

instances. The atmosphere in many homes is such that

there would be little prospect of any union providing any-

thing better and the extension of grounds of divorce would
probably mean more re-marriages and more unsatisfactory

homes.

Question No. 1402. Where the isolated or casual act

is something other than adultery, we would agree. Where,
however, it is an act of adultery, we would not advise

the taking away of the innocent spouse’s right to bring

the union to an end, if the exercise of that right was the

final decision arrived at by him or her. It would be a

very dangerous principle to lay down that married couples

were entitled to have casual intercourse outwith the

marriage vow without the risk of divorce. Isolated acts

are difficult of proof and are very apt to lead to repetition.

(Agreeing with comment of Mr. Justice Pearce in Question

No. 1460.)

Question No. 1403. Agree.

Questions Nos. 1407-9. We would distinguish clearly

between the casual act of adultery and the “hotel bill

cases ” referred to here. There can be no question that

many hotel bill cases are, if not legally collusive in their

character, at any rate morally so. If any method can be
devised to prevent the continuance of this deceit on the

courts, we would welcome it, but it does not appear to

us to be a matter coming strictly within our province.

Only where conciliation fails should the single act of
adultery be accepted as ground for divorce.

Question No. 1415. We feel that the statement of the

Chairman as applied to Scots law is perhaps somewhat
wide. Statements here are too wide, e.g., “ persistent

morose refusal to converse” might arise in melancholia,

and in stages of cancer, heart disease, tuberculosis, etc,

As we understood the National Association’s memo-
randum, they contemplated the case ,of a wife leaving her

husband because of conduct on his part that made it

impossible for her to continue to live in family with him
although that conduct was not such as would ground an

action for judicial separation—i.e., an overbearing, jealous

or drunken husband whose attitude, comments or actions

carry no physical violence but on a sensitive, anxious,

well-doing wife render conditions at home intolerable.

A guard is required against the supersensitive or the

suspicious spouse, or the spouse unable to bear criticism.

In such cases it is fell that a wife satisfying the court

of such circumstances should be entitled to aliment.

Questions Nos. 1422-7. No comments.

Questions Nos. 1428-35. While it is a matter on which
other bodies are better able to speak, we think that much
good would come from an increase in the number of and
publicity for such bodies as marriage guidance councils

with their specially trained counsellors as reconciling

agents. We suggest that, in addition to this increase of

opportunity for voluntary approach, all parties contem-
plating divorce should, say, two to three months before

actually raising an action, intimate that intention to a

court official, i.e., the Sheriff Clerk, who would then issue

a direction to both parties to make appointments with

the appropriate marriage guidance council or other

qualified person or body and intimate same to the secretary

of that body and request a report within the two to

three months. Such a report, in the event of the case

proceeding, might be an adminicle of evidence for certain

purposes, i.e., custody of and access to children. It

appears to us that practical advice is desirable to influence

the spirit of goodwill so essential to reconciliation. It

would probably be necessary to safeguard against any
such reconciliation being a bar to evidence of the breach

on the plea of condonation in the event of a later breach.

It is desirable that, if necessary, attendance be compulsory,

on at least one occasion, at some form of marriage

guidance council, in order that both parties may be pre-

sented with a clear picture of the reasons for the failure
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of the marriage and the possible consequences of divorce,

particularly to the children.

Quetisons Nos. 1436-47. There does not appear to be

under the law of Scotland today any legal justification for

a wife leaving her husband and treating him as being

technically in desertion, short of what would entitle her

to a decree of judicial separation, i.e., adultery or cruelty.

In our experience, the fear of losing financial support,

and subsequently being divorced for desertion, does deter

the wife from leaving the husband in cases where life for

her is really intolerable, but either the circumstances do

not justify separation or evidence of cruelty is lacking.

Questions Nos. 1448-66. No further comments.

Questions Nos. 1467-71. In approaching these Questions,

we take as a basic principle the desirability of avoiding

anything of the nature of making divorce easy. From
the days of ancient Rome to those of modern America,

history seems to make clear that easy divorce has a

ruinous effect on a nation. It involves a lowering of the

general moral standard which is more injurious than

unhappiness. It increases the number of children deprived

of family life with consequential mental and other

deleterious effects. It increases the numbers on whom fall

the mental strains of the breach of the relationship. The

good of the community as a whole is more important than

the happiness of a small minority of individuals. There

are many methods open to an individual who wishes to

bring about the breaking down of the marriage. Cases,

for instance, are known to certain of us where husbands

and wives living in comfortable homes lead separate lives

associating neither at bed nor board and not even speaking

to one another—in some cases without exception and in

others conversing when friends or others call. While,

therefore, we would agree that there is ground for chang-

ing the emphasis from what is described by Lord Keith

as the penal view to that of granting relief, we would

press that the need for such relief should only be found

in evidence of conduct akin to present grounds justifying

divorce and not in evidence of incompatibility and kindred

grounds with their mutual contributions. The question

whether, in certain cases, because of the influence or

effect on the lives of the children of the parental conduct,

they should be removed, is a different question.

Questions Nos. 1472-5. We had not contemplated that the

National Association favoured divorce because of a

sentence of imprisonment per se. We had intended to cut

out the words “ of the order of ten years ’ and let the

Answer apply to all that class of cases which, because of

the definite sexual background or otherwise, affected the

nature of the marriage relationship. We felt that many

cases of this class come into the realm of imprisonment

sentences of the order of eighteen months, i.e contra-

ventions of Criminal Law Amendment Acts, 1885 and

1924. On the other hand, long sentences for such crimes

as fraud and embezzlement may have resulted from acts

in which both parties were knowingly benefiting. It would

be unreasonable to give one party in such cases a right to

dissolve the union. Also it is conceivable that a long

sentence might be given, e.g., for some political offence.

Therefore we consider that divorce should not be granted

unless the offence affects the nature of the marriage rela-

tionship. Much more common is the case of repeated short

sentences aggregating to years. These deprive the spouse

and family of considerable support.

Questions Nos. 1476-81. We do not think that consider-

ing the short period during which insanity has been a

ground of divorce that the time has arrived for any change

in the law on this matter. We would certainly strongly

resist any shortening of the period. It is to 'be kept in

view that insanity is only one form of illness that may in-

volve a prolonged period of absence in hospital and that

may affect the ability of the patient to carry out marital

duties or responsibilities as formerly. In regard to the

changes in medical treatment of recent times and the in-

creasing numbers of earlier releases from hospital for

jlonger or shorter periods, there can be no doubt that

knowledge .that divorce proceedings were being instituted

after a shorter period would have the consequence of re-

tarding recovery or nullifying the effect of the treatment in

many cases. As to conduct of the patient on his or her

return, we consider that this should be judged by standards

accepted as applicable to the populace at large and not

otherwise. Any other course would, in our view, lead to

endless difficulties of a practical nature, e.g., in recurring

cases where long or short periods of conduct considered

intolerable may alternate with years of ideal comradeship.

Such a patient was .Mary Lamb who collaborated with

her brother, Charles, so greatly to his and our advantage.

Questions Nos. 1482-7. No comments.

Questions Nos. 1488-9. In our opinion, any act of adul-

tery is such a breach of the matrimonial vow and contract

as to cut at the roots of society life and that if not readily

and voluntarily forgiven and condoned it ought to ground

an action of divorce, keeping in view always our comment
re Answers to Questions Nos. 1407-9.

Question No. 1491. This Question would appear to in-

volve a differentiation between cases of certified insanity and

others. Where there is concealment of certified insanity,

we consider that it should be placed in the same position

as concealment of certified mental deficiency as a reason

for annulment of marriage. Prima facie, the certified

person is incapax. In our view, however, the provision

should not go beyond this. The concealment of, say,

voluntary residence in a mental hospital or home should

not be included. To go beyond our suggestion would, in

our view, raise such difficulties as to be impracticable.

Questions Nos. 1492-1500. We would strongly urge that

the period of certification of the patient in hospital or

under supervision and care for not less than five years

remain an essential (1) under Questions Nos. 1476-81 and
(2) if patient after treatment in hospital ceases to be certi-

fiable, no divorce proceedings to be competent in less than

five years under Questions Nos. 1476-81. Where there has

been refusal of treatment by a spouse, that individual

should not have the right to institute divorce proceedings.

Questions Nos. 1501-3. As we stated orally, we are

opposed to the treatment of a patient as a voluntary in-

mate of a home .as grounding a divorce. The experience

of evidence of certain psychiatrists in the criminal courts

may have coloured the views of certain of our members
in considering how unimportant facts may be treated as

evidence to justify declaring a person to be insane. As
these .are men of recognised position in the profession and
as cases are known of voluntary patients preferring or

being induced to remain in such homes rather than return

to their old surroundings, there is a fear that a very wide

door may be opened to divorce under this head to cases

where the grounds are really trivial.

Questions Nos. 1504-7. The propositions made in the

Questions are not acceptable to us. If such propositions

were accepted, in contested cases who would decide when'
the break is irremediable?

Questions Nos. 1509-12! In our view any legal ground of

divorce should be available equally as a ground for separa-

tion if that course is chosen by the pursuer.

Questions Nos. 1513-14. We agree that we regard the

family as a whole. We have not found .that the mother,

whose children are ill-treated by the father, continues to

love the father. In actual cases of this kind, divorce or

separation would be welcome to the wife. In our opinion,

divorce on the ground of cruelty to the children ought to

be possible. The children of an alcoholic parent are notable

sufferers of this type.

Questions Nos. 1515-25. These Questions and Answers

reinforce our views expressed orally that the officers to be

.appointed should be independent of existing services. While

in a limited number of cases, .the officer would be calling

at homes where others of the officers named would be

calling, in probably the majority of cases that would not

be so. It is therefore important that this should not be a

person linked in the minds of the community with the

administration of the criminal courts or delinquency. Other-

wise such supervision might stigmatise the children. While

agreeing that the courts ought to satisfy themselves that

the disposal of the children as contemplated is in the best

interest of the children themselves and not merely an
arrangement agreed to for selfish or other objectionable
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reasons, there does not appear to he justification for super-
vision ibeyond a date when the “ child ” may legally marry
and set up a home. We therefore suggest as the appro-
priate age—fifteen.

Questions Nos. 1526-28. No comments.

Questions Nos. 1529-35. No comments.

Questions Nos. 1536-8. While recognising the desirability

of voluntary approach to suitable bodies, we recognise
also that very many have never heard of and know nothing
of these bodies and have not given any real thought to

reconciliation. The extent of the compulsion suggested
would be limited to that referred to in our observations
on Questions and Answers Nos. 1428-35.

Questions Nos. 1539-48. We consider it very essential that

the law be specific in laying down what are the grounds on
which divorce may be granted.

Questions Nos. 1549-54. We view with much concern the
proposals for divorce by consent. We conceive this as a
ground for a great increase in divorces to the detriment
of family life. We look on divorce by consent as likely
to prove itself a cause of such uncertainty in the minds
of many parents as to affect markedly their mental out-
look. In many cases it would not really be instances of
real consent by mutual desire but of pressure on the part
of one to secure consent of the other. People are so inter-
dependent .that the withdrawal of co-operation on even a
limited scale may readily cause the giving of an unwilling
consent. We deprecate the idea that the goal of marriage
is primarily biological, thereby reducing man to animal
level. The most important feature, in the long run, is the
spiritual and psychological relationship of the contracting
parties. Relatively few divorces are sought on biological
grounds.

Questions Nos. 1555-6. No comment.

CDated 5th January, 1953.)

PAPER No. 80

MEMORANDUM SUBMITTED BY THE SCOTTISH COUNCIL OF
WOMEN CITIZENS’ ASSOCIATIONS

We beg to submit the following recommendations:—
1. That, as far as possible, the laws of Scotland and

of England dealing with matrimonial causes should be
brought into line, the best provisions of each country
being extended to the other.

Domicil

2. That the provisions of the Acts of 1948-49 which
allow a wife, who has the necessary domiciliary quali-
fication and whose husband is a foreigner, to bring an
action for divorce in her own country, be extended to
allow proceedings to be taken in Scotland when the
husband is domiciled in England. (There was some
support for a proposal that the period required to establish
domicil be reduced from three to two years.)

Maintenance

3. That the recommendations of the Mackintosh Com-
mittee be enacted to give the court powers to adjust
the nature and extent of the provision to be made for
the innocent spouse either by payment of a capital sum
or by weekly or other regular allowances. All such
allowances to cease when the innocent spouse re-marries.

Aliment

4. That aliment for children be paid through an official

of the court—as the court officer in England. That this
officer should also deal with wife’s maintenance payments
where these are less than £5 weekly. The Council are of
opinion that a guilty wife who is in the financial position
to do so, should be equally liable to contribute to the
maintenance of any children of the marriage.

Custody of the children

5. That the children’s officer should have the super-
vision of all children of divorced or separated parents
and that his advice be taken before the custody of the
children is granted.

Desertion

6. That the necessity to prove “willingness to adhere"
be abolished in Scotland. (There was some support for
the granting of divorce to either party after desertion or
separation of seven years’ duration.)

Cruelty

7. That more consideration be given to the mental
aspect of cruelty.

Division of property

8. That, as is done in some Scandinavian countries, the
household chattels and furniture be considered the joint
property of husband and wife, and, on dissolution of the
marriage or on separation, the wife should be entitled to
a half-share of such goods. Savings standing in a bank
account in the wife’s name should be her own properly.

Income tax

9. That the incomes of husband and wife be assessed
and taxed separately.

(Dated 18th December, 1951.)

EXAMINATION OF WITNESSES
{MRS. J. B THOMSON, MISS LH. McLELLAND mid MISS A. HARRISON, represent!,,

the Scottish Council of Women Citizens’ Associations; called and examined.)

6893. {Chairman)-. We have before us representatives
of the Scottish Council of Women Citizens’ Associations.
I gather that your spokesman is Miss I. H. McLelland
of Glasgow?—{Miss McLelland): Yes.

6894. What position do you hold in the Council, Miss
McLelland?—Vice-President of the Glasgow Association.
I am a member of the Committee which deals with ques-
tions of legislation in the Scottish Council—although we
are not legal experts.

6895. Then we have Mrs. J. B. Thomson, who is
President of the Scottish Council?—{Mrs. Thomson): Yes.

6896. And Miss Agnes Harrison?--(Miss Harrison)-
Yes. I am President of the Edinburgh Association.

6897.

I am very sorry indeed that you have come on so
late, but your memorandum is so very short and admirably
clear that it may ibe that we shall have little to ask you
upon it. Do you wish to add anything .to this memo-
randum orally?—(Miss McLelland): I would just like to
say that we made this a very brief memorandum, and you
will notice that in our first paragraph we ask for the best
terms we can get from both countries, England and Scot-
land

; and we have just added a few of the things which
are of immediate interest to us. Although we are a
women s organisation, I would like you to notice that we
are quite emphatic that we do not demand any preferential
treatment for women, although we do realise that circum-
stances, leading up to divorce, and usually following
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divorce, are a little ibit harder on women than men, but

that we leave to the settlement of the matter in the courts.

I would like to draw your attention to the second point

in paragraph 8—savings standing in a 'bank account tin a

wife’s name. We think that that needs qualifications. We
realise that all the household savings should not necessarily

be the wife’s property, but that there are cases where

by her own efforts she has greatly increased .the savings,

and we think that when that case can be made then the

savings in her name should be hers.

6898. Thank you. Arising out of what you have just

said under paragraph 8, as 1 understand it, you are sinupLy

dealing 'with what should be done on dissolution of the

marriage. Would your Council be satisfied if the judge

who granted the decree dissolving the marriage had a dis-

cretion to allot, for example, such furniture as might be
needed to the party having the custody of the children,

and to divide savings in a manner whioh he considered

equitable between the parties? Would that meet your

views?—As I understand the law at present, the necessary

provision for a wife when she is with her husband is not

very good ; it does not satisfy us and I think that that

might carry over into a divorce settlement. In that case

we would not be satisfied with the mere hope that it would
be just. We would like to have it confirmed that the

property must be justly divided.

6899. I was thinking to some extent of the wife’s

interests. You suggest that the household chattels and
furniture be considered joint property of husband and
wife, and on dissolution of the marriage or on separation

the wife should be entitled to a half-share of such goods.

It struck me that iif, as very often, the wife had the

custody of the children it might be right that she would
have more than half the furniture because she would need
more. That was why I suggested that some sort of dis-

cretion might be vested in the judge.—We would accept the

judge’s discretion, of course, subject to its being quite

clearly understood that the wife is entitled to her half-

share.

6900. I see. Not less than half?—'Not less than half.

6901. But more if the judge thought fit?—Yes.

6902. Would you tell me how this memorandum was

prepared? How many branches or committees has the

Scottish Council got?-—(Mrs. Thomson)

:

There are nine-

teen Associations ; all of them had information about this

and were asked to send in suggestions.

6903. You remember .perhaps that the Commission sent

out five questions to which it invited answers. Did you

send round these five questions to your Associations or

not?—No, we did not.

6904. What sort of questions did you send to the Asso-

ciations?—We just asked them to consider the question

generally, and send in their suggestions to us.

6905. What questions, the question of divorce?—Of

marriage and divorce, in general terms, as we understood

you were considering it

6906. To give you their views on any changes there

should ibe in .the law as regards marriage and divorce—

is that right?—Yes.

6907 The first of your proposals is a general proposition,

and if you get the best .provisions from each country, 1

suppose, so much the better. As to domicil, I do not think

that I will trouble you with any questions on that, nor

on the next, maintenance, nor aliment, but then we come

to custody of the children. You say:—
“That the children’s officer should have the super-

vision of all children of divorced or separated parents

and that his advice be taken before the custody of the

children is granted.”

May I take that in two stages—perhaps the second part of

it first? Your suggestion, as I understand it, is that m
every case where a divorce or separation order is made

the advice of the children’s officer should be taken before

the custody of the children is granted?—(Mitt McLelland)

:

Yes, we think that would be a safeguard.

6908. The court should be advised by him?—Yes.

6909. The first part is what really puzzles me at the

moment—“That the children’s officer should have the

supervision of all children of divorced or separated

parents ”. I want you to imagine this situation : the judge

has granted a divorce, the advice of the children’s officer

has been taken and the judge has given the custody to one

parent, possibly access to the other. Do you contemplate

that, that having been done, the children’s officer should

have some supervision and, if so, what exactly do you
suggest that he should do?—1 would suggest that from
time to time they should have a report from the schools

about the younger children, and especially they should

have some means of contacting adolescents, because if

they are with one .parent, and sometimes the mother is

forced to go out to work, the parental interest in the

children is reduced and we think that that sometimes leads

to delinquency and irregularities, and that if some contact

could be made between the children’s officer and these

children it would be all to the good.

6910 {Lord Keith) : You mean, Miss McLelland, that

the children’s officer should keep an eye on the children

and what is happening after the order for custody is

made?—That is just exactly what we mean.

6911. {Chairman): I can quite appreciate that getting

reports from the schools might be a very useful check, but
1 wondered if you contemplated that the children’s officer

should in all cases visit the home and see the children.

That might be considerably resented by some parents who
are doing their best to take care of the children?—If the

officers were properly chosen to do this work it would
be appreciated. That has been my experience so far.

6912. 1 see. I wanted to see whether you had any doubts
about that. To come to desertion

:
you say that the

necessity to prove willingness to adhere be abolished.

There is a great deal of support for that in the evidence
before us. Then you say that there was some support
for the granting of divorce to either party after desertion

or separation of seven years’ duration. Of course, in

the case of desertion there is already a remedy for the

deserted party, before seven years, but you say “ to either

party ”. How many of your Associations made that

suggestion?—A minority of our Associations.

6913. Could you tell me how many?—Only three or

four.

(Chairman): As .to cruelty, I have no questions, and I

have already asked you about paragraph 8, division of

property. As to paragraph 9, income tax, you recom-

mend :
—

“That the incomes of husband and wife be assessed

and taxed separately.”

I am sure every husband would willingly support that,

but whether you can persuade the income tax authorities

to accept it is perhaps rather doubtful.

6914. (Lord Keith) : I have very little to ask. I sup-

pose that in paragraph 2 you have in view that at the

present time a wife who has resided in Scotland for three

years can take proceedings against a husband who is

somewhere abroad, even if he is domiciled abroad, and

you want to introduce that in the case of a husband who
is residing or domiciled in 'England. I suppose that the

converse would be true—that if a wife is residing in

England then |she could take proceedings in England

against a husband who is in Scotland?—Yes.

6915. What is the idea behind this—is it that it is going

to save expense or trouble to the wife?—It is not so much

the expense as the fact that she has .probably to leave her

family for a period and that she is going to what to her is

tantamount to a foreign country with no friends near her,

and she finds her difficulties very much increased in that

way.

6916. A wife wh.o is living in Scotland and has to take

proceedings at the .present time in England would no doubt

'have to make a journey to London or elsewhere in Eng-

land for the matter of a day or a couple of days. That is

not .a great hardship or a great separation, surely, from

the family?—Would it entail, may I ask, previous corre-

spondence with the courts in England?

6917 Whoever is looking after her affairs, her solicitor,

would attend to all that.—Yes, naturally, but we still have

sympathy for the woman who is far from her own people

at a time like that, and we think there is no logical

reason why this Act should not apply to the relations

between Scotland and England as it does between Scotland

and America, perhaps.
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6918. I see the logic of it. What seems to influence you
most is that it is a hardship for a wife to take the two
or three-day trip to London?—It is not a matter of time

so muoh as mental distress.

6919. {Mrs. Jones-Roberts) : I am just a little puzzled,

Miss .McLelland, as to the effect of youf proposal in

paragraph 5, and J wonder if you can help me here?
The children’s officers at the present time are full-time

officers of the local authority. As I understand it, you
recommend that they should he also entrusted with the

supervision of all the children of divorced or separated
parents. Do you envisage, therefore, that they should also

become officers of the counts? Who would tell them
about these cases? Would the information come from the
court?—It could be passed over to the department of the
children’s officer.

6920. And is it your idea that the children’s officers

would report to the children’s committee and that the
court would therefore have no further cognisance of the
matter? I am a little puzzled as to the division of
responsibility as between the children’s committee, on the
one hand, and the court which made the order, on the
other hand.—As I understand it, at present, cases of
neglect and cruelty to children can be brought by the
children’s officer.

6921. That is perfectly true, cases of neglect may come
to the notice of the children’s officer, but here you are
making recommendations to cover all cases where an
order has been made. You would not suggest, would
you, that there would be danger of neglect in all cases
where a divorce or separation has taken place?—I think,
nevertheless, that the neglect could not be .presumed to
be taken out in every case or even in half of them.
There are so many possible cases that it would be a
wise precaution, especially just now, as we are so much
concerned with the young people, the adolescents.

6922. The main duty of a children’s officer at the present
time is to act on behalf of the local authority in receiv-
ing children into care, children who have been deprived
of normal home life, and to find suitable homes for them

or, where that is not possible, to put them into insti-

tutional homes. You seem to be extending that to some-
thing quite outside the range of their present duties, to
include children who may be in quite normal homes and
are possibly being very well cared for.—It might appear
that we are giving the children’s officer too much to
do, and that we are expecting too many disasters from
these broken marriages. But when one hears that, in
some countries where divorce is easier than it is in Scot-
land, eighty per cent, of the cases of delinquency are
traceable to broken marriages, we feel that it might be
a wise proceeding here to keep an eye on the children
for a considerable time.

6923. Yes. Your suggestion differs from most of the
suggestions we have heard, in so far as a great many
•bodies have suggested that a special type of officer, called
a court welfare officer, might advise in oases of this kind,
and whose help might also be called in on matters of
reconciliation. Have you considered that somebody
quite distinct and separate from the children’s officer might
do this, somebody who is in fact an officer of the court?
—We have considered the possibility of a connection with
the probation service, and we feel that anything that
savours of the probation officer would not be a good
thing. The probation officer, according to one memo-
randum, was to be called the welfare officer. People
get very alert to that sort of thing, and we do not think
•that it would be wise to have a probation officer.

6924. One further point—you suggest supervision—for
what period? How long is the supervision to continue?

>—Certainly during school life—and what is probably even
•more .necessary—until about the age of eighteen.

6925. You appreciate that you are placing a very great
additional burden on either a children’s officer or a court
welfare officer, if this is to continue for a number of
years in what might be regarded as quite normal cases?—Yes. {Lord Keith): The courts in Scotland only give
•custody of children up to the age of sixteen, therefore
•there would be no point in having the supervision beyond
•that age.

{Chairman): Thank you very much for your memo-
randum and for coming to help us today.

(The witnesses withdrew.)

(Adjourned to Thursday, 6th November, 1952, at 10.30 a.in.)
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PAPER No. 81

MEMORANDUM SUBMITTED BY THE NATIONAL MARRIED MEN’S
ASSOCIATION

Divorce maintenance—secured and/or unsecured

1.

By virtue of the Matrimonial Causes Act, 1950,

Section 19, sub-sections (2) and (3) (see Questions 6935

and 6936), upon a decree for dissolution of a marriage

the wife, whether she be the successful petitioner or

guilty respondent or the legally equally guilty party in

oases where decrees are granted to both parties, may apply

to the court for permanent secured maintenance and/or

unsecured maintenance, and it is in the discretion of the

court to grant either or both as it thinks fit during the

•joint lives of the parties. Where a wife prior to divorce

•has obtained a maintenance order from a court of sum-

mary jurisdiction under the Summary Jurisdiction Acts,

1895 to 1949, this order remains in force after divorce if

•the wife so desires but she cannot apply for divorce main-

tenance whilst it remains in force. She can apply to

•the magistrates to quash the order and then apply to the

Divorce Court for maintenance at her option. She cannot

•have an order from both, but she can elect as to which

she prefers.

2. This Association recommends :

—

(a) That only wives who 'have obtained decrees upon

their own successful petitions or cross-petitions, and whose

husbands have not also obtained decrees adjudging them

equally guilty, should be allowed to apply for mainten-

ance after divorce. Only an absolutely innocent wife who

•has succeeded against an absolutely guilty husband should

•be permitted to apply for divorce maintenance for herself.

Wives against whom a decree has been given or wives

who 'have obtained decrees at the same time as decrees

have been granted to their husbands, i.e., decrees to both

•parties, should be debarred from making applications for

maintenance.

(b) That orders made by courts of summary jurisdic-

tion under the Acts of 1895 to 1949 should ipso facto

be determined by a decree of divorce. If the wife is

entitled under recommendation (a) then she can apply

for divorce maintenance. To allow her to rely upon her

magistrates’ order and not apply for divorce maintenance

would enable her to defeat the purpose of recommenda-

tion (a) if she were a guilty wife.

M Where a wife obtains divorce maintenance it should

not in any case continue beyond the date of her re-

marriage. .

(d) That Section 19, sub-sections (2) and (3) of the Matri-

monial Causes Act, 1950 (see Questions 6935 and 6936)

should be amended to give effect to the above

recommendations.

3. Reasons. It is intolerable that innocent ex-husbands

should now be paying maintenance to their guilty' ex-

wives during their joint fives even though described

as a compassionate allowance. It is an encouragement

•to potentially guilty wives to take a chance when they

know that even if they are discovered they will still obtain

maintenance. It is also an encouragement to wives to

launch unfounded petitions as they know that in the event

of failure maintenance will still be theirs.

It is only slightly less intolerable for an ex-husband

to pay life maintenance to an ex-wife where both have

obtained decrees and therefore both 'have been adjudged

equally guilty. In these cases at least the maintenance

to the ex-wife should cease when the youngest child

reaches the age of sixteen years.

It is manifestly wrong that a guilty ex-husband should

continue to pay maintenance to an innocent ex-wife after

she has re-married. She should not be allowed to

capitalise the past errors of her ex-husband.

The position of the legal wives of all ex-husbands should

be considered, as in the vast majority of cases they

have succeeded where the former wives have failed ;
even

the former wives of guilty ex-husbands.

• It is not the principle of British justice to punish

offenders against our legal code permanently. Even

reprieved murderers are released before serving a life

sentence. Therefore why continue to penalise a man who
in many cases has been compelled to offend the moral

code and in many cases has offended no code at all

but who has been unfortunate enough to marry a woman
whose conduct has warranted the granting of 'his release

and yet not release from financial obligation?

It is surely wrong that whilst a widow who has un-

fortunately been deprived of a husband whose loss has

not only been financial should receive 26s. per week,

whilst an ex-wife who has conducted herself in such a

manner as has contributed to a divorce should receive

maintenance which in many cases is three times that

amount and furthermore the loss of her ex-husband is

as great a gain to her otherwise as the loss of the widow’s

husband is to her.

4. Children. Nothing in the foregoing recommenda-

tions is intended to be construed as applying to children’s

maintenance. This should continue as at present even

where it is paid to a guilty wife who has the custody of

•the children.

The Association recommends only the cessation of main-

tenance payments in respect of ex-wives ;
except in the

exceptional case mentioned in (a).

Judicial separation as an alternative relief to divorce

5. Where grounds exist for divorce the petitioner at

present has the right to ask for a judicial separation as

an alternative relief to divorce. A petitioner who prefers

judicial separation when divorce is equally available is

either actuated by malice or expects to acquire more

•financially upon the death of the other spouse than would

be the case if divorce preceded death. There can be no

good reason for maintaining a separate state when divorce
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is procurable. Separation can only injure one or both
of the spouses both physically and mentally or produce
conduct which is injurious to public morality.

6. This Association recommends therefore :

—

That a .petitioner may not pray for a decree of judicial

separation where the same grounds would entitle relief to

be granted .by dissolution of the marriage nor allow

judicial separation or a dissolution of the marriage to be
sought at the option of the court.

Right to petition for divorce after seven years’ separation

7. This Association recommends that the Matrimonial
Causes Act, 1950, should .be amended to make seven

years’ continuous separation a ground for either party

to petition for a dissolution of the marriage, the court

to be empowered to grant a decree of divorce if it is

/satisfied that there is no hope of a satisfactory

.reconciliation.

8. Reasons. The experience of officials of mental
homes can .pay ample testimony to the fact that sexual

abstinence over a long period can produce grave mental
illness.

Sexual offences that have appeared so numerous at

assizes all over the country are not all the expression of
lust hut in many cases due to a system which denies
human rights with consequent detriment to the community
at large.

Even criminals guilty of grave offences are not per-
manently deprived of their human rights .as are separated
persons.

Commonsense demands that separation permanently
should be abolished.

9. Children. The children of parents divorced as a
result of seven years’ continued separation are in no
worse position than those whose parents have been
divorced on grounds already available.

Their position might well be better than having to live
with an overwrought parent as a result of continued
separation.

Security for wife’s divorce costs

10. At present a wife petitioner or respondent can
compel her husband to provide security for her costs and
this must be paid before a certificate for trial can be
obtained. If she is successful the amount of the security
is taken as part payment of her costs and the husband is

compelled to pay a further sum to meet her full costs.
If she is unsuccessful and is refused her costs she never-
theless is allowed to retain the amount of the security
as part payment of her costs.

11. This Association recommends that a guilty wife
should not have the benefit of the security but that it

should be returned to the husband. It is manifestly unjust
to fix a sum before the hearing which she will retain for
her costs whether she wins or loses. The deposit should
be security in fact as well as in name, i.e., it should
be deposited only for the purpose of meeting the con-
tingency of the husband having costs awarded against
him.

Desertion

12. At present if a wife deserts her husband without
just cause she is not entitled to maintenance whilst her
desertion continues but as soon as she decides to terminate
her desertion her husband must take her back or com-
mence to pay maintenance. If a husband deserts his
wife she can obtain a maintenance order and she is not
bound to take him .back.

13. This Association declares this to be a manifest
injustice and inequality of treatment for the same offence.
Furthermore, a husband whose wife has deserted him
without just cause may stop her maintenance and then
find himself condemned if subsequently the magistrates
decide the wife had just cause. If he continues to main-
tain her then he provides an opening for the wife to say
that he told her to go as otherwise he would not have
continued paying. In that case he risks being condemned
tor desertion.

14. This Association recommends :

—

(a) That where either spouse deserts the other, the
deserted spouse should be able to summons the other
before a court of summary jurisdiction for the purpose :

—
(i) in the case of the wife, to obtain a maintenance

order as at present

;

(ii) in the case of the husband, to get a declaration
that his wife has deserted him without just cause thus
relieving him of her maintenance legally without him
having to take the law into his own hands in the first

instance.

{b) That in the case of either spouse at the hearing
before the court the magistrates should decide the terms
and conditions upon which the deserted spouse should be
compelled to resume cohabitation with the deserter. Only
if a husband is unwilling to take his deserting wife back
on the terms considered reasonable by the magistrates
should a maintenance order be made against him.
Similarly, if a wife refuses to live again with her husband
who has deserted her then she should forfeit her right

to maintenance.

(c) Where a husband deserts a second time after a
reconciliation as envisaged in (b), and his second desertion
is proved to the magistrates, then his wife should have
a maintenance order and she should no longer be com-
pelled to resume cohabitation with him. Where a wife
is proved to have deserted a second time without just

cause after such a judicial reconciliation, then her husband
should be no longer bound to maintain her and no longer
bound to resume cohabitation with her.

15. Reasons. The adoption of these recommendations
would avoid repeated applications to the magistrates. It

would enable a husband to get judicial authority for his

action instead of having to judge the matter himself in

the first instance. It would check the practice of erring
wives deserting their husbands for just under three years,

returning for a few months and then deserting again
but being careful not to stay away three years on any
one occasion so as to defeat any attempt by him to

obtain a divorce under the Matrimonial Causes Act, 1950,
for desertion of at least three years.

Enforcement of payment of divorce maintenance

16. At present in default of payment a writ of fieri

facias, sequestration or elegit is issued as of course out of

the registry upon an affidavit of service of the order and
non-payment. Thus, where a husbaind is seeking by
legal process a variation of the order, his ex-wife may
meantime obtain a writ and levy execution without him
being present to oppose it. Again, the alleged arrears

may not be admitted and may be the result of some dispute
as to computation but he is not given an opportunity
to oppose the issue of a writ, which is issued as oj

course upon the ex-wife’s affidavit only. (Matrimonial
Causes Rules, 1950, Rule 62 (1).)

17. This Association recommends that this Rule should

be so amended that when arrears are alleged to exist the

ex-wife should take out a summons for her ex-husband
to show cause why a writ should not be issued, and not

leave him suddenly to meet execution upon his property
without prior notice.

Judgment of a county court, when not complied with,

cannot be enforced until the judgment creditor has taken
out a judgment summons against the debtor for default.

Similarly, when civil judgments are obtained in the High
Court they cannot proceed to the execution phase before
the debtor has been given the opportunity to prove that

default has not been made.

Why therefore should an ex-wife have greater rights in

regard to arrears of maintenance than are possessed by
judgment creditors for value given or services rendered?

Access to children

18. At present, courts of summary jurisdiction can grant

orders for access to children where the parents are

separated. The magistrates, however, have no power to

specify how this access is to be afforded. They can only
specify the frequency, which is usually once a week,
For a man to go to the wife’s home for the purpose of

seeing his children exposes him to the possibility of

spurious charges at the instance of the wife. Again if
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he meets the children in a public place the wife usually

insists on being present to make him as uncomfortable
as possible or else to continue her bickering relating to

the separation circumstances. The magistrates cannot
interfere as she is affording “ access ” to the children and
that is all they have power to compel. Many wives

deliberately remove their home at least one hundred miles

and then tell their husbands that they can come to visit

the children. This is usually impracticable financially

and also usually precluded by the time available at week-
ends for travelling.

When access is granted by the Divorce Court, however,

the manner in which the order is to be complied with

is set out and usually the ex-husband is entitled to have
the child or children in his absolute custody for certain

stated periods of the year. Access at other times is

provided in a manner where the ex-wife is not allowed

to be present.

19. This Association recommends that power should

be given to the magistrates equal to that of the Divorce
Court in this matter. Furthermore, we recommend that

the term “ access ” should be discontinued and one party

given the “general custody” of a child and the other

the “special custody". The term “special custody" is

intended to be substituted for “ access" and the magistrates

to be empowered to regulate the terms and conditions of

such “ special custody ” in the same way as the Divorce
Court does in its orders for access.

CReceived llth December, 1951.)

EXAMINATION of witness

(MR. WILLIAM B. COLVIN, representing the National Married Men's Association;

called and examined.)

6926. (Chairman): Mr. Colvin, you live at Hylton,

Sunderland, and you are a member of the Committee of

the National Married Men’s Association?

—

(Mr. Colvin)

:

That is right.

6927. I am going to state quite shortly the history of

your memorandum and what you have told us about the

Association. You will recall that about a year ago the

Commission issued a statement setting out five questions

on which they invited memoranda in answer. It was in

response to that that you submitted on behalf of the

Association the memorandum which is now before us?

—I did, my Lord.

6928. As the Commission had no knowledge of the

Association it was thought desirable to get information

at first hand, and so a letter was sent to you, and in

reply you supplied a note on the constitution and history

of the Association. The Association is not a Scottish

body and your memorandum does not deal with Scots

law?—That is quite right.

6929. And you, I believe, for personal reasons pre-

ferred to be heard in Edinburgh?—As a matter of fact,

Edinburgh is much nearer my home town than London.

6930. Yes. Then you have told us certain facts about

the Association, and I will invite you to add to them if

you wish when I have finished. The Association was

started at the initiative of Mr. F. Wormull in February,

1949, his sole object being to bring about a more

equitable situation for husbands than at present they

endure under “ current domestic law ”. That refers to the

law of England?—That is right.

6931. His appeal in the Press brought a nucleus of

members, from amongst whom were chosen the members

of the present Committee, all of whom live in England.

There .are five men and one woman on the Committee.

So the lady member is on this occasion taking the side

of the married men?—That is so. I shall have something

to say about that later.

6932. The paying membership is 165 at present. What

is your subscription?—Five shillings per annum.

6933. And you say that the Association has many moral

supporters and gets a ready acceptance from all sections

of the Press. I wondered what that meant. Does it

mean that if you write a letter to the Press they generally

publish it?—We mean that the founder and chairman,

Mr. Wormull, has written many articles which have been

published in the Press. Indeed, it is as a result of those

articles that the Association has been brought to the notice

of those who were wishful to join.

6934. You yourself became a member in February,

1951, and when the Commission issued its invitation for

memoranda to be submitted, you were invited to join the

Committee and you drew up this memorandum which was

subsequently adopted by the Committee?—That is so, my
Lord.

6935. Before I ask you any questions, is there anything

you wish to add, either arising from what I have said or

to the .memorandum itself?—Just in two rather important

respects, my Lord. One is perhaps more academic than

18800

practical. The references in our memorandum to the

Judicature Act of 1925 are not .altogether appropriate.

Both Sections of the 1925 Act were repealed and are

re-enacted in the Matrimonial Causes Act, 1950, and there-

fore we should -have been more correct to have made
references to those Sections of the latter Act. That does

not affect, however, the statements that we have made
in our memorandum.

6936. I think that it would be convenient if you would
revise your memorandum by inserting the correct

references to the Act of 1950. Will you do that?—We
agree to that. My second point is that I wish to make
it clear—although it is partly our own fault, I know,
because o-ur title is misleading—that the Association is

not limited to males. Membership is open to women
on the same terms as men. Our motto is sex equality,

not sex privilege.

6937. How many of your 165 members are women?

—

I could not say offhand
;

I forgot to get that information

from Mr. Wormull, but we have amongst our corre-

spondence letters from women who are not members of

the Association, but who nevertheless show sympathy
with our cause. As a matter of fact, we believe, my Lord,

that the memorandum we have submitted is in keeping

with our motto of sex equality. It may be, of course,

that on reading it one might think that it seeks for more
in the way of relief for husbands than it does for wives,

but nevertheless the fact remains that it is for the benefit

of wives as well as for husbands. It has not been our
intention to seek more relief for men than for women.
Under the existing laws, however, the position of the

husband is rather worse than that of the wife, and there-

fore we have had to attempt to redress the balance.

The .present laws have been so concerned, and rightly

so at the time that they were enacted, with the protection

of injured wives, that under today’s conditions they leave

loop-holes for .the unscrupulous ones to take advantage

of them. And therefore, if we appear to be biassed, it is

not by intention, my Lord. We definitely, as I shall show
later, have well in mind .the position of the injured wife,

whose rights we are definitely out to .protect. The
present laws do not take into account the very altered

relationship that has taken place since they were enacted

in the relation of the sexes to each other, and, for that

reason, in order to secure equity it is merely a coincidence

that we have had to ask for greater reliefs for the husband
than for the wife.

We recognise divorce as a regrettable necessity ; we
deplore the fact that it is necessary, my Lord, but we
only deplore it in the same sense as we all deplore the

amputation of limbs for the purpose of saving life and
to maintain the remainder of the body, and as the surgeon

is equipped for the carrying out of those very necessary

operations, so are we of the Married ;Men’s Association

deeply concerned that Her Majesty’s judges and divorce

commissioners should also be adequately equipped by
statute to perform those operations whioh fall within their

province to secure human happiness, to terminate misery,

to terminate it completely, and in some cases to save
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sanity, and collectively therefore to maintain the moral
fibre of the community.

We have no place in our organisation for the man who
wilfully and for his own selfish ends completely ignores

his marriage vows and destroys the solemn contract whioh
he has entered into. Nor, conversely, have we any sym-
pathy for the woman who does likewise, who thinks that

by doing so she may make a further marriage whioh will

perhaps be more materially beneficial. And although we
desire a broadening and a greater justice in our divorce
laws, we are at the same time concerned to see that we
do not extend them so far that the two types of unscrupu-
lous people, which I have cited, should be able to take

advantage of them. We think that in regard to our pro-

posals for maintenance we shall also secure another of our
objects because, although we desire to widen the grounds
for divorce by the addition of a new ground, and the

amendment and tidying up of some of the consequences
of divorce, so far as is consistent with those objects,

we desire to limit the number of divorces.

We believe that our recommendation regarding main-
tenance will have that effect—for a husband who feels

that he would like to kick over the traces, to use a term
perhaps not quite appropriate here, will be deterred to

a certain extent by the fact that he must face the con-
sequence of having to pay life maintenance to his injured
wife, and we say rightly so. Our proposals for mainten-
ance provide that the injured wife’s right to maintenance
shall remain as at present. We agree that unfortunately

in the case of the husband who is in a dire plight in that

he has to face either the graveyard, a .mental home or the

Divorce Court, there is no doubt that, being a sensible

man, he will choose the last, irrespective of what future
maintenance payments he may have to make. In his case
finance is no object, but fortunately not all unhappy hus-
bands are in that very tight corner. There are cases

where their marriages could be saved but they refuse
to save them simply 'because they have an ulterior motive,
and we think that by maintaining maintenance for the
injured wife under the existing laws, strengthening them
if need toe, husbands will be deterred from embarking
upon divorces that need not be commenced.

On the other hand, if a wife, whether she is guilty or
innocent or shares the guilt equally with the husband,
knows that in any of those circumstances she can apply
for maintenance, then that very fact has the very oppo-
site effect in her case. Instead of its being a deterrent, it

is an incentive to some wives, who would perhaps other-
wise make the necessary effort to maintain their marriage
vows, or causes them to be regardless or reckless as to

what effect they may have upon their husbands, which
may cause them to provide grounds for divorce. And
it is for that reason, my Lord, that we have suggested
that a guilty wife or wife who shares the guilt equally
with the husband should not be allowed to apply for main-
tenance. Now, I know, my Lord, that although she is

allowed to apply under the present matrimonial regula-
tions, that does not necessarily mean that she will be
granted maintenance. We know that the circumstances are
to be taken into account and that in these days in the
case of a wife, guilty of adultery, it is perhaps but rarely
that she is granted maintenance, although there are some
cases where she is. But in these days, since the operation
of the 1937 Matrimonial Causes Act, the Herbert Act,
I should imagine that more marriages are dissolved upon
the grounds provided by that Act than on the grounds
provided by the earlier Act of 1857. And I submit that
in almost all those cases, dependent upon the financial
position of the parties, maintenance is granted to guilty
wives. Being guilty on the grounds of desertion or cruelty
seems to have less effect, as far as maintenance is con-
cerned, than when one is guilty of adultery. But apart
from our proposals seeming to have a deterrent effect
upon the presentation of divorce petitions, we support
these proposals because they are in the interests of justice
and equity. It is not right that a guilty wife should be
granted maintenance, and we feel that it should not be left
to the discretion of the judiciary as to whether a guilty
wife—or an equally guilty wife, in ithe case where de-
crees are granted to both—should have maintenance. We
feel that it should be laid down by statute that mainten-
ance should only toe paid to the innocent wife, and not to
a guilty or equally guilty wife. And then again with
regard to maintenance generally, even to an innocent wife
we say that this maintenance should not continue beyond

the date of her re-marriage. We say that it is intoler-
able that a woman, who has perhaps secured a divorce
or has been divorced, should be allowed to re-marry, claim
maintenance from her legal husband with whom she
resides, and yet be able to receive maintenance from a
former husband who himself may also be married.

Now we know that where a wife does re-marry and is
in receipt of maintenance from her ex-husband, that does
in fact give her ex-husband the right to apply for that
order to be quashed or to be reduced, and that therefore
he does secure some advantage. But the ex-wife may
marry, for instance, an old age pensioner. She may
appear before the registrar, or the magistrates if she has
still continued to rely upon a magistrates’ order, and
can rightly maintain that she is no better off by her
second marriage, and that on those grounds the order
should continue, and that ,her ex-husband should be
compelled to maintain his payments. And as the law
stands at present she would very likely succeed.

On the other hand, she may not succeed but the order
may be reduced to a nominal sum

; but upon the demise
of her second husband, if he has not been able to leave
her well provided for, she can again approach the court
and have the order increased from that nominal sum,
very probably to its former amount. Now we say, my
Lord, that that is very wrong. That is a social injustice
not only to ex-husbands, it has a galling effect upon
those very righteous married women who have done their
duty, who have looked after families, who have perhaps
had difficulties during their married life, but who have
had the grit and determination not to give way but to
hold on fast. They see others who have chosen to
become ex-wives, who, rather than struggle to maintain
the marriage have sought divorce, and as a result, receive,
shall we say, a premium for their neglect in the form
of a perpetual annuity, because that is what it amounts
to under the present law. It is quite possible l'or a woman
to be married, rely upon her husband for maintenance,
and yet still be receiving maintenance from perhaps two
or three former husbands, depending upon the financial
circumstances in each case.

We say also that, from other points of view, it is very
wrong that maintenance should continue after re-marriage.
If a woman is so unfortunate as to lose her husband as
a result of a colliery disaster or in the shipyards or in
any way in connection with or arising from his work,
she now receives a pension under the Industrial Injuries
Act, the former lump sum payments having been abolished,
The only way in which she could get a lump sum payment
would be at common law, and in that case there would
be special circumstances—she would need to prove
negligence against the employer. So, more generally now,
workmen’s compensation is replaced by a payment under
the Industrial Injuries Act. But if she re-marries that
pension ceases in the same way as a pension under the
National Insurance Act ceases. But not so the main-
tenance payment which an ex-wife receives from her ex-
husband. She can re-marry and thus give him the right
to apply to have the maintenance order' reduced or
quashed, but it may not be automatically reduced or
quashed. It may be maintained at the former figure and
subsequently increased. Again, even at this moment, it

is quite possible that Servicemen in Korea are losing their
lives and in consequence rights to pension will be created,
and rightly so, in favour of their widows. But should
those widows re-marry those pensions will cease. Why,
therefore, should the State consider that these widows,
who are guilty of no offence, should have their pensions
terminated on re-marriage, and yet not provide that main-
tenance to a former wife should cease upon her
re-marriage?

We have thought very deeply as to how it could be
that the law on maintenance should have got into this
state, and we can only satisfy our curiosity toy a theory
that we have conceived—whether it be right or not is a
matter of opinion—tout we have come to the conclusion
that just prior to 1858, when, as you know, the first

Divorce Act came into force, there must have been two
bodies of opinion in this country, one arguing for divorce,
on the ground of adultery alone of course, and the other
not wishing to grant divorce under any circumstances. The
anti-divorce people must have felt that somehow or other
they would have to admit divorce on at least one ground,
and therefore they fought a retiring action. They agreed
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to support the measure provided that clauses were included

relating to maintenance. These clauses were justified, and
we still think that they are justifiable in the case of an
innocent wife, but it was hoped, by including these

clauses, that although they could not stop an Act which

would allow divorce, they would nevertheless nullify to

a certain extent the effect of that Act.

So far as children are concerned, we say that their

rights must be protected in any event, that a guilty wife

should have maintenance and, where she is an equally guilty

wife, maintenance for herself as well, until the youngest

child shall have reached the age of sixteen years. And
we are not introducing anything new there, my Lord, for

under the present National Insurance Aot if a woman
is left a widow and has, say, one child, she receives a pen-

sion for herself and payment for the child, but when that

child reaches the age of fifteen years, not only does the

payment for the child cease but also for the wife if at

that time she is still under the age of forty. There are

some cases where, if she has passed the age of forty at

that time, her pension for herself does continue, of course.

Therefore, we think that it is not very wrong to ask

that maintenance to a former wife, a guilty wife, where
she is receiving maintenance on account of .the children,

should cease when the youngest child reaches the age of

sixteen years.

Turning now to our second recommendation, regarding

the choice of judicial separation as an alternative relief

to divorce, we make that suggestion because we think

that to tolerate separation as a permanent feature of our
system is wrong. We ask ourselves what is the motive

by which an injured party has the right to ask either for

a judicial separation or a dissolution of the marriage, and

prefers the former—what is the motive? We instance in

our memorandum possible motives—material motives,

should the death of the other spouse occur before a dissolu-

tion of the marriage, but we must confess that it is quite

possible that on religious grounds an injured party may
desire to apply for judicial separation rather than divorce,

because on religious grounds they may be opposed to

divorce entirely. We do support religious toleration and,

wherever possible, believe that the religious views of all

men and women should be respected equally ; but when it

comes to this matter, we say that to allow that alternative

remedy of judicial separation to remain for the benefit of

protecting the religious liberties of the people whom I have
cited is, in our opinion, not religious liberty or toleration,

but it is to grant, shall we say, a licence to people with

certain religious views to determine what particular con-

dition shall be applied to the other party, when that other

party has committed a matrimonial offence. And in no
branch of our law do we allow an injured party to deter-

mine what the redress shall be. That is left to third par-

ties and, therefore, much as we wish to respeot the reli-

gious views of those who are opposed to divorce, we still

say that they should not be allowed to exercise that

liberty to the detriment of the other parties to the marriage.

6938. Mr. Colvin, I am very reluctant to interrupt you,

but I am bound to say this. The views of your Asso-

ciation are set out very fully in the memorandum. The
invitation which I gave you was by way of enquiring

whether you wished to add any further suggestion to those

set out in the memorandum. If you were to go through

all the suggestions in the same way as you have gone

through the first one—and you are, I suppose, now half-

way through your second—then I think that we should

occupy the whole morning and we should never get to the

stage of questions. Would it not be better to allow the

Commission to put whatever questions they wish on your

memorandum? In reply to these questions it may be

that you will clear up all the points which you are now
developing, and then if you feel that we have not given

you every opportunity of ventilating your views perhaps

at the end you may add something. To travel again

over everything in greater detail is hardly what I expected

in an opening supplementary statement.—Thank you, I

did not intend to go, my Lord, point by point through

our memorandum. I was only setting out to give

the reasons why we were formulating those proposals.

But I agree, my Lord, perhaps there may be many points

brought out by questions from the members of the Com-
mission ; and I readily accept your suggestion.

6939. My two questions both arise out of your very

interesting opening .statement. First, your knowledge of

statute law leads me to 3§k what your occupation is?

—
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I am an accountant, my Lord, not in practice. I am an
accountant employed by a North-East manufacturing
company.

6940.

Then you said in your opening statement—and
you emphasised it more than once—that your Association

was not concerned to assist men or women who had
disregarded their matrimonial obligations and had put
an end to the marriage, whether by adultery or other acts.

That leads me to ask you one question on paragraph 7
of your memorandum, which recommends that the law
should be amended to make seven years’ continuous

separation a ground for either party to petition for a

dissolution of the marriage :
—

“
. . . the court to be empowered to grant a decree

of divorce if it is satisfied that there is no hope of a
satisfactory reconciliation.”

Now, in view of your opening statement I should have
thought that you would want to impose this limitation

—

that an innocent wife or husband, who did not want
to be divorced, should not be divorced at the instance

of a husband or wife who is guilty of adultery, or whose
conduct has broken up the marriage. I should point out

that in one country where a ground like this has been
tried, the court must refuse a decree if it is proved to

the satisfaction of the court that the separation was due
to the wrongful act or conduct of the petitioner—that is

in New Zealand ; and in Western Australia, the court

must refuse a decree if the plaintiff has, in the five years

before commencing the action, been guilty of adultery.

I want to ask you this: would you be satisfied if the

seven years’ separation ground were allowed, subject

to these limitations?—We would not be satisfied, my Lord.

When I said that we did not wish to assist certain people

to obtain a divorce, I put in the proviso, “ consistent with

the attainment of our main objects ”. And one of our

main objects is stated in this particular paragraph—to
obtain this new ground for divorce, a right to petition

by either party. If, as my Lord states, the idea adopted

in Western Australia were to be accepted, and the party

petitioning shall be debarred by reason that he has

himself committed an offence—really that would bring us

back ito our present position. In this country at present,

three years’ continuous desertion is a ground for divorce

only at the instance of the injured party. If we adopt

the scheme which is already in operation in Australia

and other countries, we are really only maintaining the

same ground as we have today, except that we are extend-

ing it really from three to seven years.

6941. May I come to the New Zealand scheme? I will

quote it:

—

“ ... if upon the hearing of a petition . , . the

respondent opposes the making of a decree, . .
.”

that is, the innocent party opposes

—

“.
. . and it is proved to the satisfaction of the

Court that the separation was due to the wrongful aot

or conduct of the petitioner, the Court shall dismiss

the petition.”

Whait would you say to that limitation? Would you

accept that as a reasonable limitation on your suggestion?

—We could not accept that as a reasonable limitation,

my Lord, because the real purpose of putting forward

this as a new ground is to cover, if I may say so, those

cases that are not already covered by cruelty, divorce

after three years’ continuous desertion, or adultery, in

other words, those cases where the parties are separated,

and yet neither party wishes to commit an offence. In

our opinion we want to break down the idea of permanent

separation. We are mindful of cases of people who have

been separated for forty .and fifty years and we say that

that situation is wrong; it is not in the public interest, and

-is not benefiting anyone. We are firm on this point, my
Lord, and I think that we should perhaps have under-

lined one part of our recommendation, namely, that the

court is to be satisfied that there is no hope of a satis-

factory reconciliation.

6942. Yes, we note that point.—We would like to stress

that, my Lord, because if the other party should come
along even after the seven years have expired and say

that the marriage would have been successful but for

a certain circumstance which has existed for some time,

and which is likely to be removed two years hence,

then if the oourt is satisfied that that is so, it should be

a ground for dismissing the application.
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6943. {Mr. Justice Pearce) : First, let us deal with main-
tenance. Your Objection is to any wife who has ever
committed a matrimonial offence getting maintenance, is it

not?—That is so.

6944. The cases where they do are a very tiny 'propor-
tion, are they not?—A tiny proportion of what?

6945. Perhaps I am not making it clear. In the great
majority of cases guilty wives get nothing whatever?—

I

would not agree there. Sir.

6946. What experience have you had of the way in
which court orders for maintenance operate?—In nearly
all cases except where the wife is guilty of adultery, main-
tenance is almost automatic when she makes application
under the . . .

6947. I do not think that you and I are following one
another. We are not discussing maintenance where a wife
has not been guilty of any matrimonial offence—you are
not making complaint on that particular point. You are
complaining that a wife who has been guilty of adultery
gets maintenance, or may get maintenance.—It is possible.

6948. Yes. I am only pointing out to you that the vast
majority of cases are undefended, are they not?—Yes, I
agree.

6949. And would you agree that hardly ever in an un-
defended case do you find that there is what we call a
compassionate allowance to a guilty wife?—I would not
like to agree there, because an application can be made
subsequent to the decree.

6950. I know that applications can be made, but can
you give me any idea of what you consider to be the pro-
portion of cases in which guilty wives get maintenance?

—

Very few in 'the case of those guilty of adultery—but in
the case of those guilty on other grounds, more often than
not.

will not work and is quite willing to continue drawing this
penpetual annuity, there is no one to compel her to go to
work. Yet if she is receiving more than £2 a week and
she does not enter employment, she is compelled at the
present moment to put a stamp on a national insurance
card of 4s. 5d., as a non-employed person in receipt of
£2 or more, and therefore cannot be exempt from
stamping.

6961. I follow. Then you say that a maintenance order
in the magistrates’ court, where a wife has been guilty of
adultery, should immediately cease instead of the husband
having to make application for discharge of the order is
not that so?—That is so, we suggest that.

6962. The present situation is, if the husband goes to the
magistrates’ court, if the wife has committed adultery he
can at once get the order discharged?—That is so.

6963. But you say that he should not have to have the
trouble of going to the court?—I think that we are at
cross-purposes there, Sir. We are thinking more of the
case where a wife has an order from the magistrates on
some other ground. If our proposal that a guilty wife
should not obtain maintenance in the Divorce Court were
accepted, naturally she would continue .to rely on her
magistrates’ order and not apply.

6964. Yes, until the husband took the trouble to go to
the magistrates’ court and take out a summons to have it
sto,piped?—He could not do so unless she had been guiltv
of adultery. 3

6965. I see, you are thinking of the wife who has been
guilty of cruelty but gets a decree, and it does not deter-
mine the magistrates’ court order?—That is so.

oyoo. in rne case ot adultery the matter is perfectly
satisfactory as it is?—As it is, he could have that order
discharged by going to the magistrates’ court.

6951. Guilty on what other grounds?—On the ground
of cruelty particularly.

6952. Guilty of cruelty. Do you mean where the case
has been fought out?—Where the case has been fought
out and particularly where decrees are granted to both
parties.

6953. {Chairman): I think that Mr. Justice Pearce asked
you what is your experience, which qualifies you to express
a view as to what the court usually does in these matters?—I have had personal experience.

6954. Do you mean that you have been a party in
divorce proceedings?—I have been a party to divorce
proceedings.

6955. A respondent?—No, petitioner.

6956. (Mr. Justice Pearce)

:

With an order made against
you for maintenance?—An order, yes, still in force. It
was a decree to both parties.

6957. On what ground?—On the ground of cruelty. I
was the petitioner and it was answered and cross-petitioned
and fought out, with the result of a decree to both, but
nevertheless there is still maintenance to pay.

6958. There are some very rare cases where that is done,
and the reason for which it is done is that the husband
is in a better financial position than the wife. The wife
has been married for some time and is in a worse con-
dition for starting to try to earn her own living than when
she entered marriage, and if you are treating them both
equally the fair thing is to get the husband to make some
contribution to his wife, albeit quite a small one. That
is the principle, is it not?—I agree. Sir.

6959. You say that that is wrong?—We say that
even in these circumstances, maintenance should certainly
not continue for life. There is no justification for it, par-
ticularly after the wife’s re-marriage.

P

6960. In some cases—I am not saying it is so in yoursyou .appreciate that—a woman may be left in a positionwhere she is really incapable of earning, and a man maybe m a decent financial position, and assuming that theyhave both been responsible for the shipwreck of the™e
f.
e “ no particular reason why the husbandshould be well-off as a result and the wife starving You

If° iTwife °t

f VieW?—1 do
,

see that Point of view.

, I
s abl® to earn something, .that is taken intoaccount and the husband pays a little less in consequence

But, on the other hand, if the ex-wife is a person who

.

,

: ‘7 '-'ucuy, u xne magistrate con-
siders that the circumstances warrant it, he can, of course
vary the order if .that seems just?—That is so, but we
have a case on our files of a wife who had attempted to
get an order from the magistrates, and the magistrates
had said that she was not justified. Subsequently she had
grounds for divorce against her husband, and she is now
going to get maintenance from the Divorce Court, yet in
ifact she had not been able to get it in .the magistrates’
court because she had been living in desertion from her
husband. We have had another case where a wife has hadan order from the magistrates which has been discharged
on the ground of adultery, but is likely to be revived bv
maintenance from .the Divorce Court, subsequently.

, .f,
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!
aps you £ould send us a note of those cases,

with the facts set out?—I will do so.

6969. On the question of security for a wife’s costs the
situation, as it is today, is that in the case of a rich man,

hi'ow \
Wlfe has

,

nothing, in order that a solicitor maybe able to present her case so that it may be seen whether
here is justice in it, .there is a sum put forward for security
to enable the proceedings to be brought?—Yes, if the
registrar orders security and the husband is the petitioner,
then unless he provides the security he cannot proceed.
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,

case’ if the wife’s grievance islound to be unjustifiable, the court will always order the
security to be paid over to the wife’s solicitors, so that they

P

aa be
.,
paid f°r the case which they brought in all good

faith, that is so?—That is so, Sir.

6971. So far as the rich man is concerned that does
2~Lcreate any hardship, in that it is merely £100 or±200 extra to the trouble which he has had over his un-
fortunate mamage?-! do not think. Sir, that it is con-
fined to the rich man.

6972. I was only dealing with the rich man. In the case
of the poor man, shall we say the man earning under
£500 a year, legal aid comes into it now, does it not, and
because of that I suggest that your complaint may be a
little out of date. Is a man entitled to legal aid if he
has got under £500 a year, or do you not know?—It de-
pends upon his other circumstances, as to whether legal
aid would apply.

r
®7h S

??,lln<ll!r £42°- Iet us deal with that class?—
J. should think that m almost all cases it would apply : hemay get legal aid for himself, but would he be protected

cosfcs?

an appbca^on by tbe wife’s solicitor for security of
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6974. Suppose .that the costs of citing the case are esti-

mated at £100 for the husband, and he is ordered to pay
a proportion of them, £50, that being all that it is thought
he can pay. Then the wife, on the other hand, having no
resources, is ordered to contribute nothing. Is not the

situation that no registrar would ever make an order for
security in that type of case, because the State having de-
cided that the man can only .pay half of his own costs

,anyhow, it is ridiculous to get him to make a contribution

of security in respect of his wife’s costs which the State is

carrying? Is not that the present situation with regard to

the man who is unable to .pay the whole of his legal aid

costs?—I agree that in regard to the man who gets legal

aid this is perhaps a little out of date, but in any other
case, Sir, why should a man be responsible? If he fails,

yes, but if he succeeds, why should the wife get security

for her costs in any event, win or lose?

6975. Is not the situation this, that in the case where a
wife has not got money she cannot get a solicitor to take

up the case unless he can see that he is going to get paid?
Somebody has to produce the money so that the solicitor

can go on with that assurance, and when -the case is

fought out and the wife is found to have no> case, are you
suggesting that the solicitor should not get any money if

he is acting for a wife who fails? You follow the
problem, do you not, that it is a difficulty?—I see that

it is a difficult thing, but in that case if the husband has
the money, I see no reason why the wife should not get

legal aid, if she has no money herself.

6976. Which she will.—But in my own case, if I may
be permitted to say so, the judge in giving his decision
said that he did not propose to grant any costs to the wife
whatever, and her barrister said, “She has no money”,
and the judge said, “That is still no reason for granting
her .any costs, and the circumstances are such that I am
not prepared to grant her any costs ”. But I had already

paid £75 as security, and on that matter the judge said

:

“ In my opinion that was far too high, and I am certainly

not going to allow any costs ”, and the costs were much
in excess of £75, so the solicitor or barrister presumably
would have to stand the costs unless they got the money
from her in some other way.

6977. I understand. Then, in paragraph 5 your Asso-
ciation suggests that a husband should be able to get a

declaration from the magistrate where his wife leaves him
without reasonable cause for doing so. You have given

sound reasons for that. Whether they are conclusive is

a different matter—but it would be unreasonable, would
it not, to say that a husband must not take his wife back
more than once? Is not that what you are suggesting?

—

I would not say that, but I would say that he should not

be legally compelled to take her back more than once.

He can take her back a thousand times so far as he is

personally concerned, but he should not 'be legally com-
pelled to do so—not after a hearing at which the magis-

trates decide on what conditions she should be taken back.

6978. You would make that apply also in respect of a

deserting husband, would you?—Definitely—we favour

sex equality.

6979. Because one sees cases where husbands go off once

or twice, then settle down?—The case of the deserting

husband is not quite the same. Sir.

6980. Why not?—Because if a husband should desert

and his wife gets an order, she can prevent him from
coming back.

6981. No, she cannot. You are in error, are you not?

If she has got a maintenance order, no magistrates’ court

ever puts in a non-cohabitation clause, does it? Do
you know of one?—They could put in that clause, but it

is not usual in these days.

6982. Then what is to prevent him from coming back?

—If she refuses to live with him, he could not get the

order discharged on that ground.

6983. I see the point, at any rate.—We have had many

instances mentioned to us in letters, where a husband

has been unsuccessful in this. It may be, of course, that

the magistrate in those circumstances thought that his offer

was not genuine.

6984. Then, in paragraph 6, with regard to enforcement

of writs of sequestration, fieri facias, or elegit, it would

meet your point if the summons were taken out

returnable to the other party, so that before the writ was

issued the other party had an opportunity of being heard ;

or it would equally cover it, would it not, if the order
were made ex parte by the registrar, who should have the

whole file of the proceedings, so that he would see if any
summons were pending for variation and obviously then

would not issue the writ without hearing what the other

side said?—We would agree to that, Sir. As a matter of

fact I have had no personal experience of that, but it has

always struck me that if for some reason or other a

divorced man were unable to keep up his maintenance he
would be in rather a worse position than any other debtor.

6985. i{Chairman): You say that you agree with the pro-

position put by Mr. Justice Pearce?—I would agree to

that. I think that meets exactly what we asked for.

6986. (Mr. Justice Pearce) : Then with regard to children,

you want the magistrates to have a right to specify how
the access is to be given and to make any necessary orders

to see that it works?—That the magistrates should have
the same power as the Divorce Court now has. In that

connection, we do know that the magistrates already have

the power today, but only under the Guardianship of

Infants Act, so that where a wife has the custody of

children under the Summary Jurisdiction (Separation and
Maintenance) Acts, they have only the powers we state.

6987. (Mr. Maddocks) : The position is that a magistrate

has difficulty in enforcing any conditions which he wishes

to impose on the right to access, because a magistrates'

court has no jurisdiction in contempt, that is, contempt of

court ; whereas the High Court can impose conditions,

and if those conditions are broken, the High Court can

enforce the conditions because it is regarded as contempt

of court, if they are not complied with. With a magis-

trates’ court that cannot be done, that is the root of the

trouble, is it not?—That is the root of the trouble. But

in addition there is the fact that the magistrates are not

able to specify in their order how the access is to be
afforded, whereas the High Court is. The magistrates are

able to do so in the case only of the Guardianship of

Infants Act, but not under the Summary Jurisdiction

(Separation and Maintenance) Acts. (Mr. Maddocks):
Are you quite sure that you are right about the Guardian-

ship of Infants Act? I am not saying that you are wrong,

but I am not sure that even under the Guardianship of

Infants Act the magistrates can say that access is to be

given, say, from two o’clock on Saturday afternoon until

six o’clock on Saturday afternoon. (Chairman) : Might I

suggest that perhaps in due course we shall look at the

Guardianship of Infants Act, then we can see exactly

what the position is?

6988. (Lord Keith): Mr. Colvin, I have listened with

great interest to the statement which you have made to the

Commission about the maintenance of 'guilty wives. So

far as Scotland is concerned, that is a problem which does

not affect us, therefore you will understand that if I do

not ask you any questions on that point it .is because we
are in a situation which meets your views.—I am glad to

hear it, my Lord. It is news to me, I have no knowledge

whatever of the law of Scotland. I am very pleased, and

I am also pleased to know that some of our proposals

have been accepted in Germany, where they are now
formulating new domestic laws.

6989. (Sheriff Walker): Mr. Colvin, you do not know
about Scots law, but I would like you to assume that in

the case of the large majority of people who are dependent

on their own earnings for a living, when a divorce is pro-

nounced it completely dissolves the marriage, so that there

is no aliment due by one side to the other. Will you

assume that that is the position?—Yes.

6990. I understand you to justify the English practice

of awarding aliment payable by the husband to the

divorcing wife on the 'ground, at least partly, that the fear

of having to pay his ex-wife aliment might deter a husband

from committing a matrimonial offence? Was I right in

that?—We say that it would have a deterrent effect, vary-

ing in its success with the type of case.

6991. Is that not a very highly speculative conclusion?

—

I would say that it is.

6992. Because if that were so, you would expect, would

you not, that husbands in England were more deterred

than husbands in Scotland from committing matrimonial

offences?—I think that you are perhaps attaching too much
importance to the deterrent effect which the maintenance

provisions may have. Even imprisonment does not stop

C 4
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theft, even in this country. I do not know, 'but I believe

that in Scotland .the husband pays maintenance to an

innocent wife?

6993. No, I think you may take it that apart from the

limited class of people who have got capital saved, either

land or some other form of capital, there is no payment

due by either party on divorce, and that the wife, when

she divorces her husband, gets no aliment.—That has not

led to a great deal of divorces in Scotland, has it?

6994. But wihat I want to do is to get your help on

this : would you not expect, in view of the differing state

of the law in the two systems, that the husband in England

would be much more deterred from committing a matri-

monial offence because of the liability to aliment his wife,

than the husband in Scotland?—Yes, in the case of those

men who considered finance alone.

6995. I put it the other way, Mr. Colvin : take it from

the innocent wife’s point of view. If she knows that she

would be likely to get aliment from her offending husband,

do you not think she would be more prone to raise an

action of divorce than if she knew she would get nothing?

—There is a possibility of that in certain cases, I agree,

but I do not think that it is so widespread as to be material.

6996. Do you not think that if an innocent wife were

refused any aliment at all on divorcing her husband, that

might make for the stability of the marriage, as she would

be persuaded .perhaps not to raise any action of divorce?

—

I think that it would be more equitable to adopt the

Scottish system, but we also think that there is a just case

for the injured wife receiving maintenance.

6997. You mentioned the position on the death of a

husband through industrial injury. That has raised some-

thing in my -mind to which I would like an answer. Take
the case of an industrial worker who has been divorced

and has re-married. He would be paying aliment to his

ex-wife and supporting his present wife, would he?—If

his financial circumstances justified it.

6998. Assume that he is earning a good wage, say £10 a

week. Is it common in England that an industrial worker
in that position might be paying aliment to his ex-wife

and supporting his present wife?—Yes, that is quite

possible.

6999. Now, supposing he is killed by somebody's neg-

ligence, as often happens, his present wife would have a

claim for loss of earnings?—That is so.

7000. What about his ex-wife? She has lost her main-
tenance, does she have a claim?—She would have no
claim whatever at present, her maintenance would cease

upon the death of her ex-husband.

7001. But the same act which deprives the wife of her
maintenance has deprived the ex-wife of maintenance,

has it not?—That is so, but we say that the ex-wife should

not have had that maintenance in any event.

7002. {Chairman) : We have no more questions to ask

you, Mr. Colvin. I think that it would be more con-
venient, instead of inviting you to make a further state-

ment now, if I suggested that if on reflection you wish to

add anything, you might put it in the form of a second
memorandum and send it to us.—I will do that. Sir. (See
Paper No. 82.) May I say one thing? I know that it

must he in the minds of the members of the Commission
as to how much a man should have before he pays main-
tenance to his former wife. T am giving you an actual

case which could be verified to the hilt : a man with £684
per annum is paying £3 10s. per week to a former wife,

plus 15s. for a child—which is only right—but that will

cease when the child is sixteen. The same man has
re-married, his second wife has no earnings. In order
to obtain the divorce—and here he had to provide £75
security—he had to re-mortgage the house which he origi-

nally bought at the commencement of his marriage and
had just managed to get paid off. He now re-starts life,

through no fault of his own, with that load of maintenance
plus the mortgage to pay off once more, and having a
second wife to maintain. I mention those facts so that

members of the Commission can assess the extent to which
English registrars and judges go in this matter. On the

other hand, of course, you might find a similar case in

another part of the country, still in England, where the
maintenance in those circumstances would have been much
less ; in other words, there is no uniformity. By leaving
matters to the discretion of registrars and judges you get

no uniformity, and there must be discrimination in some
cases. We ask 'that provision should be laid down by
statute. Indeed, on that question of maintenance, my
Lord, if the Commission should eventually agree with our
proposals—and we will not anticipate—if you should agree,
we ask you to consider whether it is not within your terms
of reference to report this matter to the appropriate com-
mittee which has been set up by the Lord Chancellor,
which enquires into wihat laws need urgent amendment.
In other words, if you agree with our proposals as regards
maintenance, could you do something which would
accelerate the effect, rather than that it should be left to
the devious course which your final Report will no doubt
take?

7003. I just want to ask one question arising out of what
you have said. You have given us a concrete case as
to an order for maintenance. To complete the facts in

that case, were there cross-petitions for cruelty? Were
the husband and the wife both granted a divorce on the
ground of cruelty?—That is so, my Lord.

{Chairman): Thank you for your memorandum, and
for your evidence here today.

(The witness withdrew.)

PAPER No. 82

SUPPLEMENTAL NOTE SUBMITTED BY THE NATIONAL MARRIED
MEN’S ASSOCIATION

Divorce maintenance (see Paper No. 81, paras. 1-4) regarded as sufficient reason for the discharge of a con-
No maintenance after divorce may incite dissatisfied

husbands towards divorce and conversely deter wives.

(Maintenance for all ex-wives irrespective of guilt or
innocence (as at present is legally operative in England)
may deter husbands and incite wives towards divorce.

Maintenance for innocent ex-wives 'but none for the
guilty or equally guilty (recommended by this Associa-
tion) will deter bath guilty husbands and guilty wives
and award justice and equity to both innocent ex-husbands
and ex-wives.

Right to petition for divorce after seven years’ separation

(see Paper No. 81, paras. 7-9)

Marriage has 'been referred to legally as a contract and
sometimes as a status. In its highest and best character
it is a status, removed -far above contract, and if all

marriages were of this calibre divorce would be un-
necessary. The marriages which require the provisions
of divorce law, however, can only be regarded as con-
tracts, Impossibility of performance has always been
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tract. Can it be gainsaid that, where two parties to a
contract have failed, for whatever reason, to fulfil that
contract for a continuous period of seven years, the con-
tract is impossible for the parties to perform or operate?
Destruction or non-existence of the subject matter would
discharge a contract. Can the essential features of a valid
marriage be deemed to exist when the parties have re-
mained absolutely apart for seven years? The argument
that this recommendation introduces a new feature of
law, namely, divorce by mutual consent, is fallacious as
it presupposes that two people will deliberately absent
themselves from each other for seven years in order to
obtain a divorce. If a married couple were to do this

it would surely show that there was genuine need for the
marriage to be dissolved, but that their moral principles

were too sound to allow them to commit the other marital
offences which would allow them to seek divorce.

(Received 29th November, I9$2.)

' Digitisation Unit



MEMORANDUM 733

Paper No. 83. Memorandum submitted by the National Council of Women
of Great Britain

PAPER No. 83

MEMORANDUM SUBMITTED BY THE NATIONAL COUNCIL OF
WOMEN OF GREAT BRITAIN

PREAMBLE

1. The National Council of Women of Great Britain

is established in the interests of no one particular social,

political or religious organisation. Its objects include the

promotion of the social, civil, moral and religious welfare

of the community, the promotion of such conditions as

will assure to every child an opportunity for full and free

development, and the removal of all disabilities of women,
whether legal, economic or social. There are eighty-nine

branches and ninety-seven nationally affiliated societies.

2. The proposals put forward in the following memo-
randum to the Royal Commission on Marriage and

Divorce represent the agreed policy of the Council, much
of which has been advocated for many years. In regard

to marriage, the policy of the National Council of Women
has always been directed to the promotion of the welfare

and stability of the family and the encouragement of

the highest public and private morality for both sexes.

3. It will be realised, however, that the National Council

of Women, being composed of such a large number of

women and affiliated societies, cannot be united on the

subject of divorce. There are those among its members

whose religious principles do not permit of divorce under

any circumstances whatever, who believe in and propagate

the doctrine of the indissolubility of marriage, but who
recognise that the law of this country provides for

divorce, and relief for those suffering from matrimonial

offences, whether 'by divorce or separation. There is

common agreement that so far as divorce is concerned

the parties should have made available to them every

suitable means for prevention and reconciliation.

4. The National Council of Women believes that educa-

tion for marriage and family life are of paramount

importance. Stability of family life is the basis of civi-

lised society, and instruction in the responsibilities of

marriage and parenthood, and in the art of home-making,

should be available for all young people, and given to

boys as well as girls at a suitable stage of their education.

RECOMMENDATIONS AND ARGUMENTS

CHANGES IN THE LAW CONCERNING DIVORCE
AND OTHER MATRIMONIAL CAUSES

5. The law should be amended so that if a return to

cohabitation is tried for the purpose of reconciliation, it

should not be regarded as condonation, and therefore a

bar to proceedings. The reason is that the present law

frustrates the attempt at reconciliation.

6. The law should be amended so that “ the woman
named" may be cited as co-respondent and liable for

costs and damages in the same way as the male co-

respondent. This is to secure equality between the sexes.

7. Where a separation order has been made on the

ground of desertion and a non-access clause has been in-

serted as a protection for one of the parties, this olause

should not preclude desertion running from the date when

the desertion was found to commence.

CHANGES RECOMMENDED IN THE POWERS OF
COURTS OF INFERIOR JURISDICTION IN

MATTERS AFFECTING RELATIONS BETWEEN
HUSBAND AND WIFE

8. Magistrates should have the power to make

interim orders for maintenance up to the time of an

order for alimony or maintenance made by the divorce

judge in the High Court.

RECOMMENDATIONS RELATING TO PROPERTY
RIGHTS OF HUSBAND AND WIFE

9.

A wife should be entitled to a portion of the joint

income of husband and wife for her own separate use.

Self-respect and mutual respect are a necessary basis for

successful marriage, and complete financial and economic

dependence of either party militates against this respect.

In this connection members of the Commission are

asked to consider the peculiar hardship to a wife,

especially if there are children, that a husband guilty of

adultery or desertion has the power to sell the house and
furniture without regard to his wife or the welfare of

the children. If, on the other hand, she is driven by
his conduct to leave him, he may install another woman
into the home which she has made.

RECOMMENDED CHANGES IN THE ADMINISTRA-
TION OF THE LAW

10. The scheme of legal aid and advice as laid down
in the Legal Aid and Advice Act, 1949, should be
implemented in so far as it relates to matrimonial causes.

At present legal aid only is available and only in the

High Court, on account of national economy measures.

This has the effect of eliminating legal advice which
might lead to reconciliation, and/or the seeking of a

separation order, and encourages the parties to take the

more extreme measure of divorce. It is necessary that

advice should be given first, before legal aid is sought.

11. Decisions as to maintenance should be dealt with

by the judge during or immediately after the hearing of

the suit.

12. Decisions as to the custody of the children should

normally be made by the judge at the hearing of the

suit or immediately after it, and a woman assessor who
has heard the whole of the case should assist the judge

when such decisions are being made.

13. There should be court welfare officers, of both

sexes and with equal status, to assist the court as required

in cases of custody.

14. In deciding custody, both parties should appear,

and the welfare of the children should be the paramount
consideration.

15. The broken home is one of the gravest social evils

of our time, particularly in its effects upon the children.

The importance of providing one stable home for the

children should be the first consideration, and where
possible, the children’s wishes should be consulted. If

a parent, not having the custody, remains within reach,

this not only unsettles the child, but often induces corrup-

tion and deceit, and spoils the relationship with the parent

who has the custody. Therefore, in adjudicating custody

of the children both in separation and divorce, an order

for non-access of the other parent in some cases might

be desirable.

LAWS OF KINDRED AND AFFINITY

16. No suggestions offered.

MISCELLANEOUS RECOMMENDATIONS

17. Income tax. Married women should be taxed and
assessed as separate persons, and the income of the parties

should not be aggregated for the purpose of taxation.

The position and status of the woman is involved. The
higher amount paid in income tax when the incomes are

aggregated can work out as a heavy penalty on marriage.

18. Domicil. A woman on marriage should not be
compelled to take her husband’s domicil. She should

be entitled to retain or acquire a domicil of choice in the

same way as a man or single woman. Again, the position

and status of the woman is involved. A certain relief

provided in the Matrimonial Causes Act, 1950, will become
unnecessary if a woman is entitled to her own domicil

independent of her husband.

19. Procedure and law of marriage. Marriage within

a matter of hours after the issue of a licence should only

be permissible in very exceptional circumstances, e.g.,

in connection with calling-up papers. The stability of

marriage concerns not only individuals but the State.

Marriage should not be contracted in a hasty manner
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without forethought, and every precaution should be taken

to see that young people understand the nature of the

contract they are making. For this reason certified mental

defectives should be deemed incapable of contracting

marriage. (See para. 24.)

20. Reconciliation. The intervention of the court

welfare officer should not be compulsory in divorce cases,

but only by the wish of either or both the parties or at

the request of the court.

21. The work of the Churches and recognised volun-

tary bodies in giving help and guidance, both in prepara-

tion for marriage and in difficulties after marriage, should

be encouraged by the State and receive adequate financial

assistance, but the voluntary status of this work should

hs preserved. Conciliation services should be available

should the parties contemplate separation or divorce.

22. Education. Education for marriage and family life

in the widest sense is of the utmost importance. As an
essential basis for this, the biology of sex must have
an adequate place in the educational system, and be
presented with the greatest discretion and delicacy. The
co-operation of the Churches and of voluntary bodies in

the educational field should be encouraged. (See para. 4.)

23. Change of name. Consideration should be given

to the question of stopping the informal way in which
names can be changed at a food office, thus facilitating

irregular relationships.

24. The marriage of mental defectives who at the time

are subject to the provisions of the Mental Deficiency

Acts, 1913 to 1938, should be illegal. (See para. 19.)

{Dated December, 1951.)

PAPER No. 84

MEMORANDUM SUBMITTED BY THE SCOTTISH STANDING COMMITTEE
OF THE NATIONAL COUNCIL OF WOMEN OF GREAT BRITAIN

The Scottish Standing Committee adopt the proposals

and recommendations in the memorandum submitted by

the National Council of Women of Great Britain, in so

far as these are applicable to Scotland. The following

recommendations are made to apply to Scotland.

CHANGES IN THE LAW CONCERNING DIVORCE
AND OTHER MATRIMONIAL CAUSES

(1) Alteration of existing grounds of divorce

(i) Desertion

The law should be amended so that it is not neces-

sary for a deserted spouse to prove willingness to adhere

to the deserting spouse throughout the entire three-year

period of desertion.

The necessity of having to prove willingness to adhere

throughout the whole three years’ period of desertion

tends to lead to dishonesty and deceit, -and artificial

and insincere attempts of reconciliation. To safeguard

any possibility of divorce by mutual consent, proof of

willingness to adhere at the commencement of desertion

should be made.

The law should .be altered so that divorce can be

granted where, over a period of years, desertion has

been intermittent and the deserted spouse can prove

that he or she has been more deserted than adhered to

during that time. It is suggested that the period of

desertion in such cases be longer than three years—say,

five years.

The present law should consider the deserting party’s

attitude of mind as well as the fact of desertion and it

gives no remedy to a spouse who can prove intermittent

desertion and neglect over a period of years. In

addition, the present law tends to frustrate any attempts

of reconciliation.

(ii) Cruelty

The present law should be altered so that proof of

cruelty should give the wife an absolute right to divorce

irrespective of whether there may be evidence that the

husband intends to reform in .the future.

A wife should not be compelled to forgive her

husband of cruelty any more than she is compelled to

forgive him for his desertion or adultery.

(2) Extension of grounds of divorce

Separation of parties for a period of seven years or

any other period as a ground for divorce has been fully

discussed by members and representatives of affiliated

societies before the Scottish Standing 'Committee and

the Parliamentary Committee of the Scottish Standing

Committee. The consensus of opinion is that the mere
separation of parties, without any so-called matrimonial

offence, should not give either a right of divorce.

CHANGES RECOMMENDED IN THE POWERS OF
COURTS OF INFERIOR JURISDICTION ON
MATTERS AFFECTING RELATIONS BETWEEN
HUSBAND AND WIFE

Maintenance

(1) It is recommended that the court have power to

authorise an employer to deduct payments of aliment

from an employee’s wages where a decree of aliment has

been granted against him.

The present law of arrestment of wages for payment
of aliment is slow and expensive. A deduction by the

employer of payments of aliment from wages, if collected

by the wife, would not involve him in much additional

work and would ensure regular maintenance for the

dependants.

(2) It is also recommended that payments of aliment

for £5 weekly or under be .paid through the court.

In cases where it is not practicable to deduct payments
of aliment from .the defender’s wages, aliment for £5

weekly or under should be paid into the court. It is felt

that the obligation to pay aliment in this way has greater

sanction and results in more punctual and regular

payments.

RECOMMENDATIONS RELATING TO PROPERTY
RIGHTS OF HUSBAND AND WIFE

It is recommended that the proposals made by the

Mackintosh Committee on Inheritance relating to this

subject be put into effect.

The reasons and arguments presented to the Mackintosh
Committee and referred .to in their Report are adopted.

RECOMMENDED CHANGES IN THE ADMINISTRA-
TION OF THE LAW

Section 7 of the Legal Aid and Solicitors (Scotland) Act,

1949, should be made effective so far as it relates lo

matrimonial causes. The advising on matrimonial

problems can often be as important, if not more

important, than the initiation of court proceedings.

MISCELLANEOUS RECOMMENDATIONS
That the Act 1592, C. 11, and the Act 1600, C. 20, be

repealed.

The old Scottish Act of 1592, C. 11, imposes certain

disabilities on a divorced wife who .marries the paramour.

She is prevented from bequeathing her heritable property

to her husband or to the children of her second marriage

to the prejudice of her heirs by her first marriage.

The Act of 1600, C. 20, prohibits the marriage of a

divorced person and the paramour where the paramour

is named in the decree of divorce.

Although both these Acts would probably be regarded

by the courts as obsolete, it is felt advisable that they

should be repealed.

{Received 28th October, 1952.)
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7004. (Chairman) : We have before us representatives of

the Scottish Standing Committee of the National Council

of Women. IPerhaps the simplest plan would be for one

of you to give me your names?

—

(Miss MacFarlane):

We have first Mrs. MacNee, the Vice-Chairman of the

Scottish Standing Committee, and a lecturer at Edinburgh

University ; Lady Steel-Maitland, member of the Scottish

Standing Committee, who lived for many years in

Australia ; Miss Houston, our honorary Legal Adviser

;

and Miss Martin-Stewart, the honorary Treasurer of the

Scottish Standing Committee and the immediate past

Chairman.

7005. Then shall I address my questions in the first in-

stance to iMiss Houston?

—

(Miss Houston)'. Yes, Sir.

7006. Before I ask you any questions I am going to

give you an opportunity of adding orally, if you wish, to

your memorandum, but first I want to make one or two

opening observations. You say in your first paragraph

that you adopt the .proposals and recommendations in the

memorandum submitted by the National Council of

Women of Great Britain, in so far as these are applicable

to Scotland. Then you set out some recommendations

which are made to apply to Scotland.

In the preamble to their memorandum, which you adopt

so far as it goes, the National Council say this:

—

“The National Council of Women of Great Britain

is established in the interests of no one particular social,

political or religious organisation. Its objects include the

promotion of the social, civil, moral and religious wel-

fare of the community, the promotion of such conditions

as will assure to every child an opportunity for full and

free development, and the removal of all disabilities of

women, whether legal, economic or social.”

Then it states that there are eighty-nine branches and

ninety-seven nationally affiliated societies. Could you tell

me how many of the branches are in Scotland?

—

(Miss

MacFarlane) : There are seven branches in Scotland, my
Lord, and .about thirty or forty affiliated societies repre-

senting probably about 300,000 women.

7007. In paragraph 2 of the National Council’s memo-
randum it is stated that the proposals put forward in the

memorandum represent the agreed policy of the Council,

much of which has been .advocated for many years, but

it is pointed out that it will be realised that the National

Council of Women, being composed of such a large number

of women and affiliated societies, cannot be united on the

subject of divorce. As one could well understand, there

must be some differences of opinion. The final paragraph

of the introduction states that the Council believes that

education for marriage and family life are of paramount

importance, and that is further developed. Of course,

questions on English law will be put to the Council in

London, so we shall confine ourselves to the suggestions

made as they apply to Scotland. Before I ask you any

questions, do you wish to add anything to this memo-
randum, or are your views sufficiently fully set out?

—

(Miss

Houston)

:

I think that our views are sufficiently fully set

out. 'I might perhaps briefly mention on what subjects

we are in agreement with the memorandum submitted by

the National Council of Women in London, because, as

you have pointed out, we do adopt the proposals in so far

as they apply to 'Scotland. I do not know whether you

want me to state those which we consider to apply to

Scotland?

7008. Your memorandum deals only with recommenda-

tions which apply to Scotland, does it not?—Yes. but we
do adopt the proposals made in the National Council’s

memorandum, in so far as they apply to Scotland, and I

wondered if you would like me to state briefly which these

are?

7009. Yes, I think that would be helpful.—We adopt

the recommendation in paragraph 5. I do not think

that paragraph 6 applies to Scotland. The present

law, if I am rightly advised, is that a woman, if she

is a co-defender in an action, may be liable for costs, but

I do not (think she can be liable for damages. But, so

far as it affects Scotland, we are in agreement with the

principle in paragraph 6,

7010. What does that come to? Do you mean that in

Scotland the woman ought to be named and cited as co-

respondent and be liable for damages?—She is already

named.

7011. (Lord Keith): She can be, in Scotland.—The
suggestion was that she should be liable for damages.

7012. (Chairman) : Do you approve of that?—Yes, we
(approve of that. Then, we are in agreement with the

proposal in paragraph 9. Paragraph 10 is already covered

by our memorandum. We are in agreement with all the

miscellaneous recommendations, although I am doubtful

whether that contained in .paragraph 23 actually comes

within the Commission’s remit. Apart from that, I do not

think that I have any preliminary remarks to make. The
memorandum speaks for itself.

7013. Thank you very much. I want to ask one question

arising on paragraph 9, with which, you have just ex-

pressed your agreement. It reads: “A wife should be

entitled to a portion of the joint income of husband and

wife for her own separate use ”. We had some discussion

.of that with a witness yesterday. The idea is that the

incomes of husband and wife should be aggregated,

whether they come from reward for work or from invest-

ments, and the wife should be entitled to a portion, which

may not correspond with the amount of her own earnings

or income. Is that right?—That is correct.

7014. I am not quite sure that I follow the reason for

•that, because if a wife is earning, or if she has income from
investments, she has got that for her own separate use,

subject, of course, to the give-and-take between husband

and wife in running the house. In that case there would

not seem to be any need for the proposal?—I quite agree

Ithat where she has already got an income of her own
this does not really apply, except that the word “Joint”

is used to cover a case where the wife’s income might be

very small, and the share which she ultimately got would
exceed her own earnings, or what she received from her

own sources. As you see, the memorandum argues in

support of this recommendation :

“ -Self-respect and mutual

respect are a necessary basis for successful marriage, and

complete financial and economic dependence of either

party militates against this respect ”. I think that where

the wife is already in receipt of an independent income

perhaps that self-respect and mutual respect exist, but it is

for cases where the wife’s income is perhaps very small

or does not exist at all that the recommendation is made.

7015. I see. If I may say so, would it not perhaps

be a little clearer if it ran something like this :
“ A wife

who has no means of her own, or very small means of

her own, should be entitled to a portion of her husband’s

income for her own separate use”?—Yes, I agree.

7016. I was a little puzzled over this idea of joint in-

comes, and I see now exactly what you mean. Of course,

you intend that there should be a legal right for a wife to

be paid a sum without having to account for it in any

way?—That is correct.

7017. Can you give us any indication of the sort of

amount which you think she should have? Should it

vary with the wealth of the husband, or should she merely

be given some minimum sum, just, as you say, to keep her

self-respect?—The actual proportion has been suggested

as one-tenth, although it is not mentioned in the memoran-
dum. It is really rather difficult to come to any definite

proportion, because circumstances will vary so much, but

it is not that she should have a certain salary for being

a housekeeper so much as some little independent propor-

tion of the income, which is more by way of pin-money,

I should imagine, just to keep her independent for normal

needs.

7018. Yes. I must say that I feel, and I am sure other

members of the Commission feel, considerable sympathy

with this suggestion. I just want to call your attention to

certain practical difficulties. You see, we have to recom-

mend legislation if we think it is a good idea, and if you
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fix a percentage of a husband’s income, it may be very

unjust in some cases, and on the other hand it may be

perfectly fair in others
; for instance, may I take the case

of the man who has heavy commitments to discharge out

of his gross income? If you take one-tenth of the gross

income that might be far too much, in fact there might

be nothing left at all. On the other hand, there might

be other cases where it would be quite fair. Would it not

be better, perhaps, to base it upon what is left to the hus-

band after he discharges all his obligations, maybe of busi-

ness and of keeping up a home, and rent, and things of

that kind?—One-tenth of the net income? It would in

many cases give the wife a certain proportion, it may not

be very much but it is a little.

7019. We can consider that, certainly, but I thought that

to stipulate one-tenth of the gross income was a little

difficult?—I quite agree.

7020. May I now come to the Scottish Committee’s

memorandum? First of all you suggest, as to desertion,

that :
—
“The law should be amended so that it is not neces-

sary for a deserted spouse to prove willingness to adhere

to the deserting spouse throughout the entire three-year

period of desertion.”

I think that there has been fairly general support for that

suggestion in Scotland. Then you go on:—
“The law should be altered so that divorce can be

granted where, over a period of years, desertion has

been intermittent and the deserted spouse can prove that

he or she has been more deserted than adhered to

during that time. It is suggested that the period of

desertion in such cases be longer than three years

—

say, five years.”

To give an illustration, if in five years the spouse has been

deserted for two-and-three-quarter years and adhered

to for two-and-a-quarter years, you say that she ought

to be allowed to have a divorce?—Yes, I do. I think that

there are many cases where the husband, or the wife for

that matter, is a complete ne’er-do-well. He perhaps

spends a considerable time in prison serving sentences, he

comes home for perhaps just one or two nights and then

goes off for a longer period, and in many cases there is

intermittent desertion over a very long period. The atti-

tude of mind of the deserting party is quite clear, that he
does not intend to build up the marriage and he does not

intend to adhere to his wife. I think that there are

definite cases of this kind, particularly in lower income
groups, where perhaps the man has served many sen-

tences of imprisonment for theft, and so on.

7021. Thank you, I think we quite understand the

reason for that. Then I have nothing to ask about your
recommendation on cruelty. On extension of grounds for

divorce you say:—
“
'Separation of parties for a period of seven years or

any other period as a ground for divorce has been fully

discussed by members and representatives of affiliated

societies before the Scottish Standing Committee and

the Parliamentary Committee of the Scottish Standing

Committee. The consensus of opinion is that the mere
separation of parties, without any so-called matrimonial

offence, should not give either a right of divorce.”

So under that head you are making no recommendation
at all?—None whatsoever.

7022. Then the next heading is, “ Changes recommended
in the powers of courts of inferior jurisdiction on matters

affecting relations between husband and wife”, and under
“Maintenance” you say:

—

“ It is recommended that the court have power to

authorise ”—and I emphasise the word “ authorise ”

—

“an employer to deduct payments of aliment from
an employee’s wages where a decree of aliment has
been granted against him.”

If I may make a guess, what you have in mind is that

the court should have power to direct the employer to

do it, is it not?—That is correct.

7023. Because if the court merely authorised him to

do it, I should think that most employers would say:
“Thank you very much for authorising us, but we do
not propose to take the trouble ”?--Yes, I agree.

7024. I am not being critical of language, I only wanted
to make sure that was what you intended?—Yes.

7025. (Lord Keith): Miss Houston, first of all, on the
point in the National Council's memorandum, to which
you refer, the right of a wife to part of the income of
the husband, I think you modified that to mean a right

to a portion of the net income?—Yes.

7026. When you spoke of “ net income ”, did you mean
income after he had discharged all the domestic and
business obligations which fell upon him?—I think that
some arrangement similar to that at the moment used
by the legal aid societies, to assess the net income of a
man in fixing his contribution for legal aid, might well
be adopted. They do not take consideration of every
debt, and obviously if the husband knew that he had to

give his wife a proportion of his income, he might just

create debts. But if similar means of assessing a man’s
disposable income as at the present moment are used
by the legal aid societies were adopted, I think that would
be the fairest way. They take into consideration several

Kinds of debts, I am not sure what they all are, but

they have various means of assessing a man’s net income,
and the same considerations could apply.

7027. We have here a member of the Commission who
is very familiar with legal aid, and 1 will leave any
development of that proposal to him. You appreciate
that there may be many cases of husbands with perhaps
a rather narrow margin to live on, and in fact some
with a substantial margin to live on, who, at the present

time, with the cost of living and the rate of taxation, have
probably got no balance at all left in any year after

they have met all their commitments?—Even if it were

only a few shillings a week for the wife, it is just to

give her a sense of independence.

7028. It is going to be a difficult thing to work out,

is it not? If you fix a definite amount then it may be

impossible in some cases, it may cause hardship
;

if you

leave the whole thing fluid then no husband or wife is

really going to know where he or she is.—1 understand.

Again I am not very accurately informed on this point,

but I understand that this system does operate in Holland.

(Lord Keith) : I am not familiar with it, but it is interest-

ing to know that. Perhaps we shall hear about that later.

(Chairman): I think we might make enquiries from

Holland as to whether such a system is working.

7029. (Lord Keith): l will turn now to the Scottish

memorandum. You referred, on this question of inter-

mittent desertion, to the man who is in and out of

prison. Did you think that a man who was in and out

of prison was in desertion of his wife while he was in

prison?—As far as I understand the law, he is in desertion

of his wife if he is serving a sentence of imprisonment

during the period of desertion, but the case I had in mind

was where a man perhaps is not imprisoned for very

long, a few months, but he is a persistent offender, and

there are many cases of this type.

7030. That seems to be rather more an argument for

imprisonment as a ground of divorce, if the imprisonment

amounts to a certain number of years. That I can under-

stand. That would be a separate proposal from the

proposal in respect of intermittent desertion?—Yes. If

a long-term sentence were given and that in itself were

grounds for a divorce, then it docs not affect the case

whene a man perhaps is a persistent offender and goes in

for six months at a time. His wife would have no

remedy at all, if he came back periodically for the odd

day or two, perhaps to get what he could from her.

7031. 1 am not entirely satisfied that you have got the

law right, you know. Miss Houston, on this question of

imprisonment and desertion. However, leaving imprison-

ment out of account, your proposal is that if there is

intermittent desertion that should be a ground of divorce,

as well as continuous desertion for a period of time?—

Yes.

7032. Then as regards divorce on the ground of cruelty,

you want an absolute right to divorce in respect of an

act or acts of cruelty?—Yes, that is just to conform

with what is already in existence in the law of England.

As far as I know, a petitioner in England does not have
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to prove that the husband is not likely to assault her
again ; if she can prove past cruelty that gives her a vested
right to an action, whereas, as you know, in Scotland the
wife has to be able to assure the court that her husband
is likely to continue to be cruel to her.

not only the client but the solicitor knew that any efforts

he was going to make on behalf of someone in matri-
monial difficulties would be paid from the Legal Aid
Fund, I think that more people would make use of legal

advice.

7033. I do not want to enter into discussion upon that
aspect of the law either, because I think that there is a
good deal of uncertainty about that also, but I see your
point. 1 notice that you say, as one of your supporting
reasons:—

“A wife should not be compelled to forgive her hus-
band of cruelty any more than she is compelled to
forgive him for his desertion or adultery.”

{Chairman)

:

I understood that to mean, if I may inter-

rupt, that if there is adultery proved, or if there is deser-

tion proved, the wife has a right to divorce however long
ago it was, and you wish the same to apply to cruelty?

—

Exactly, yes.

7034. {Lard Keith): Now with regard to “Extension
of grounds of divorce”, you say:

—

“ The consensus of opinion is that the mere separation
of parties, without any so-called matrimonial offence,
should not give either a right of divorce.”

Was there some difference of opinion in your Committee
upon this matter?—Yes, the matter was referred to all the
affiliated societies and all the branches, and there was a
special meeting to discuss this and then there were written

representations sent in, and the matter was very fully

discussed. I think that it is only right to say that there
were people who expressed the view that where parties

had been separated for any long time that should give
grounds for divorce.

7035. But the majority view was the other way?—The
majority was the other way, yes.

7036. {Chairman): Might I ask, just to clear that up:
was the minority in favour of divorce by either party in

these circumstances, or divorce by consent of both parties,

do you remember?—Divorce by either party.

7037. {Lord Keith): Was the majority view a large

majority, or how would you describe it?—Yes, I would
say that it was a large majority. I do not want to give you
any figures, but there is no doubt that it was the majority.

7038. Thank you. With regard to maintenance, Miss
Houston, I understand what you recommend under pro-

posal (1), but I am not quite clear about your recommen-
dation under (2), that payments should be paid through

the court. What you have in view mainly, I suppose,

is the Sheriff Court?—Yes.

7039. And the Sheriff Clerk would collect the payments?

—That is correct, yes.

7045. {Mr. Beloe)

:

I think that you said that you repre-
sented about 300,000 women?—Yes.

7046. I wonder if it would be possible to let us have
a list of the organisations which are affiliated to you?

—

Yes, that could be done.

7047. I ask it for a particular reason, because I know
that in my own home town in England the Girl Guides
are affiliated, for instance, and I wondered if you were
including among those 300,000 a number of minors?

—

No.

7048. But it would be possible to let us have a list?

—

Yes.

7049. In the National Council’s memorandum, I noted
that there were certain things you did not support. You
did not support the recommendations with regard to cus-

tody in paragraphs 12 to 14. Without asking you for any
opinion at all on the wisdom of these particular recom-
mendations, are you prepared to answer this question:

are you happy that in many cases the question of what is

to happen to the children in a divorce case does not

come before the court at all?—You mean, where the

parties agree that one will have the custody of the child?

7050. Yes.—In my o.wn experience, I think that where
that has been agreed it is in the best interests of the child.

In nearly every case it is probably the mother who is going

to retain the custody of the children, and itlhe father has

no objection.

7051. That would be the reason?—That is why I think

that it is probably in the best interests of the children.

7052. It is always in the best interests of the children for

the mother to have them, is it? {Chairman)

:

I do not
think that is quite what the witness said.—Perhaps I

possibly am not really qualified to speak on this, because
as a lawyer I only have to do with the actual proceedings,

I never see the children after the decree has been granted.
I never know whether the children are happy or not. But
I do think that in Scotland, where there is any contested
case about the custody of children, the law is adequate,
because very often the whole case is remitted to a reporter

and very often it is a woman lawyer, a member of the
Bar, who makes an excellent investigation into the circum-
stances. It was for that reason that although 'the Scottish
Standing Committee had this provision before them in the
National Council’s memorandum, they did not adopt it.

We discussed it fully, but it was felt unnecessary so far as
Scotland is concerned.

7040. Is it merely collection that he would undertake,

in other words, would he just wait for the husband to

come along and make his payments, or are you suggest-

ing that there should be any power of enforcement?—If

it were possible to give any power of enforcement, it

certainly would be very much better, but, simply as it

stands, I think that the feeling was that the mere fact

tli at a man has to pay a sum of money into court is a

greater sanction for its punctual payment.

7041. You think that a man would be more likely to pay

if he were told that he had to pay the money into the

court, and the wife would then simply come and

collect the sum lying there for her?—Yes.

7042. In that event, of course, if she found the moneys

were not being paid in, she would really be left to take her

ordinary remedies to recover?—She would, yes.

7043. Then, as a change in the administration of the

law, you recommend that the Legal Aid Act should be

extended to legal advice?—Yes.

7044 I understand that ; we have had that suggested by

various bodies. Is there any reason, in your view, as to

/hy this should be done?—I do think that a measure of

econciliation could be tried by the members of the

egal profession, and if this Section were m force, and

7053. {Mr. Beloe): Did you consider the question of
uncontested custody at all?—No, we did not.

7054. So you really have no considered opinion on that?

—No, I have not.

7055. {Chairman)

:

Are you an advocate or a solicitor?

—A solicitor.

7056. {Dr. Baird) : Just one question about the proposal

that the wife should be legally entitled to a percentage of

the husband’s income. Is the idea behind it that this may
prevent unhappiness and disagreement over finance? Are
you aware of much hardship being caused in lower income
groups because the wife has no such entitlement?—I think

Miss Martin-Stewart would be an expert on .this, she is a

social worker and has gone into many lower income group
homes. {Miss Martin-Stewart)

:

IMy Lord, I agree that it

does help considerably if the wife, especially if prior to her

marriage she has been in tihe habit of earning and having
money of her own, does get something from her husband
for which she (has not to give account. While that is true

of the lower income 'groups, it is perhaps more important
in the higher income groups. I have found recently

several women who have been having a very unhappy time,

having no money of their own, and their husba nds having
possibly £3,000 or £4,000 a year.
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7057. (Lord Keith) : Have you much experience, Miss
Martin-Stewart, of the case where the wife receives practi-

cally the whole of the wage packet and runs the home out
of it?—I have had a good deal of experience of that,

because I happen to be warden of a community centre of
about 900 people, and I would say that out of the 500
families with whom I deal at least fifty per cent, of the
husbands give their pay packets to their wives and the

wives give back so much to the husband.

7058. {Chairman): If that were universal this problem
would not arise?—No, but I do not think, if I may say so,

that it is a very satisfactory solution.

7059. [Dr. Baird): I appreciate the point that in most
cases the difference of opinion does not arise, because the
people agree quite happily about finance. But you feel
that, no matter how small the income is, the husband will
never 'be without a little money in his pocket, whether he
gave his wife the whole income to manage or not, whereas
the wife in fact has no right to have any money, no matter
how little, for herself?—Of course, the husband, having
earned the money and possessing the pay packet, has in a
sense a right to demand something, whereas the wife has
no right to demand a share of the wage.

7060. [Mr. Young)

:

If your proposal were adopted, that
one-tenth should be given as a matter of right to the wife,
have you ever considered whether it might have another
effect, of giving wives who perhaps get more than one-
tenth, less? If you had a law which said .that a wife
must get a tenth, would there be a tendency, if that were
enforced, to restrict the amount to one-tenth?—[Miss
Houston): I would say personally that if a husband were
in the habit of .giving his wife more than that he would
Obviously have such a high regard for her, that, irrespec-
tive of whether there was a law making it obligatory, he
would still carry on.

7061. Then let me put this to you : by and large, in
married life either the man gives all his money to his
wife and gets back a proportion, or -they agree amongst
themselves as to what the wife will do and what the man
will do. That is the broad general picture, is it not?

—

Yes, I think that it is usual for .a man to make a house-
keeping allowance to his wife, or hand over the entire
pay packet, otherwise the domestic arrangements just
would not work.

7067. And even in those cases where they apply for it
once, they frequently apply for re-assessment of their
income. If you are going to have a scheme like this,
have you visualised the administration involved in that,
where each married couple in Great Britain would require
to have their income assessed annually by the National
Assistance Board in order to arrive at what the net dis-
posable income of the husband is?—I think that general
principles could be laid down that from his gross salary
certain deductions are made, income tax, national
insurance, insurance commitments and so on, and there
should be a definite scheme agreed on as to what pay-
ments are deductible from the gross income, then every-
body could work out for themselves what the net income
would be. It would not be an elaborate arrangement.
Each family could work out just what is the net income.

7068. So your suggestion is really just that you would
lay down a right, which the wife could insist upon or not,
just as she chose?—Exactly, yes.

7069. I just want to clear up a rather incautious reply
which you gave. I know, of course, that you are a
member of a firm which has quite a bit of experience of
divorce work. In defended divorce cases, where the
custody of the children is in dispute, there is not the
remit to a reporter?—No, because the court investigates
the whole circumstances for itself.

7070. On evidence?—On evidence.

7071. And a reporter is appointed only in adoption cases
or petitions for custody alone?—Yes.

7072. [Sheriff Walker)

:

Miss Houston, you are in favour
of repealing the two old Scots Acts of 1592 and 1600.
Is it simply because they are in desuetude .that you want
to repeal them, or do you object to the principle of them?
—These Acts have not been repealed, and I think that
if there is going to be any legislation clearing up matri-
monial anomalies, these should be dealt with. As far
as I know, there is a reference to one of these Acts in
Lord Fraser’s book, in which he doubts whether one of
the Acts is actually in desuetude, and it .was to avoid
any doubt on that point that the recommendation was
made.

7062.

So what you are trying to legislate for is really™ exceptional case, is it not?—I think that the main
difficulty is that in the majority of cases what the husband
gives for a housekeeping allowance is just sufficient and
no more, or perhaps is not wholly adequate

;
for example,

he may pay monthly bills himself, and simply give his
wife enough to go on from day to day. The main
grievance is that there is no surplus once the house-
keeping allowance has been used up for necessities.

7063. A.re you quite serious in saying that that is truem the majority of cases of married life?—All I can say is
that it was recommended by the Scottish women who
are represented on the National Council of Women and
certainly it has their support.

7064.

But I want to know whether you think that thi
applies to the majority of cases, or to a small percentag
of cases?—I personally just could not give an answer t
that, I am afraid. I do not know whether Lady Steel
Maitland has anything she could say on that?

—

[Lad
Steel-Maitland)

:

My Lord, surely it is only in the case
of unhappy marriages that we have to worry about th
money? If people are happily married they usual!manage their money affairs satisfactorily, therefore w
are referring only to the cases where divorce might aoDh
are we not? 6 J

7065. Are you suggesting that there should be merelynew to get this proportion, or that it should be comm
.f
a7 Houston)

:

I am suggestin
that the wife should have the right to it.

7066. It was your suggestion about the method o
assessment under the Legal Aid Scheme which rathe
worried me. Fortunately, most people who apply fo

th
8
t?—Y

apP y f°r Xt °nly °nCe’ y°U WouId agree witi

7073. But are ((here not two alternatives? You might
either repeal them because they are obsolete and out of
touch with the circumstances of the present day, or you
.might take up the principle of these old Acts and re-
enact it so as to make it in keeping with today’s circum-
stances. It is on that line I want to ask a question.
The older of the two Acts, the 1592 Act, would apply,
would it not, in this kind of case, where the wife owned
considerable 'heritable property, land? If her paramour
and herself knew that if /they committed adultery they
could not take her land with them, they had to give it
up, would that not to some extent possibly prevent the
break-up of the marriage, protecting the wife against
a fortune-hunting paramour?—I do not think so. I think
that really the general principle underlying this recom-
mendation was, firstly, .that these two Acts are in desue-
tude and they have not been abolished, and, secondly,
that the prohibitions which were laid down by the Acts
are not approved by the National Council of Women.

7074. I just want your own view about this, Miss
Houston. Are you taking the view that in the case of a
wife who owns land, it is desirable that if she goes off
with a paramour she should be able to take her land with

and settle it on her second family, leaving her first
children out of it altogether?—Her husband has that
right, there is no restriction against the .husband doing
it, and it is simply an old Act which, has put a restric-
tion on .the wife.

7075. Then would you approve of the sauce for the
goose being made sauce for the gander?—No, I think I
would prefer to have the whole thing abolished. After
all, the wife or the husband might find true happiness
in the second marriage, which they never had in the first,

and the mere fact .that perhaps the first marriage had to
'be dissolved should not impose any restrictions on the
wife in disposing of her property.
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7076. But, you see, it is her child by the first marriage

who is referred to by this, is it not?—Yes.

7077. Now what about the second old Act ; of course

it does not fit today’s circumstances, because we do not
name people in the decree at all, but is the principle

not good 'Chat a divorced wife should not be allowed

to marry her paramour? If that law were re-enacted up
to date, would it not perhaps prevent the breaking up
of her married life?—I do not think so. I think that

very often the reason for the second marriage is that

the first marriage was unhappy, and if you are going
to prevent people from having any happiness at all it is

not going to deter immorality.

7078.

[Mr. Maddocks): It has been stated that this

provision about a wife being entitled to a proportion of
the husband’s income is, of course, only for the unhappy
marriages, but has it occurred to you that if you were
to get a law passed on the lines recommended, you might
bring unhappiness to marriages which are at the moment
happy? Do you not think that if it became the law,

the wife could say, for instance, if .the husband’s salary

increased, “Now, I want a bit more”? Do you not
think that it might bring unhappiness to present happy
marriages?—{Lady Steel-Maitland) : Yes, I do.

(Chairman): Thank you very much for your memo-
randum, and for coming here to help us today.

(The witnesses withdrew.)

(NOTE:—Evidence was given by the English representatives of the National Council of Women of Great Britain on
Friday, 21st November, 1952 (Thirty- Third Day).)

(Adjourned to Monday, \lth November, 1952, at 10.30 a.m. Hearing to be resumed in London.)
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PAPER No. 85

FIRST MEMORANDUM SUBMITTED BY THE LAW SOCIETY

This memorandum is submitted by the Law Society in

response to an invitation from the Royal Commission on

Marriage and Divorce. The memorandum has been

divided under the following thirteen main headings:

—

A. Nature of matrimonial causes

B. Grounds for dissolution of marriage

C. Damages

D. Bars to relief

E. Ancillary relief

F. Children

G. Evidence

H. Enforcement of orders for maintenance, etc.

I. Procedure

J. Reconciliation

K. Property rights during marriage

L. Restrictions on marriage

M. Miscellaneous

The Society’s recommendations for the amendment of

the existing law, procedure and administration concerning

divorce and other matrimonial causes have, so far as

possible, been grouped under the appropriate headings.

The Society have confined their memorandum to the law,

procedure and administration applicable in England.

A. NATURE OF MATRIMONIAL CAUSES

Declaration of validity of marriage, etc.

1. We recommend that the court should have jurisdiction

at the instance of either party to a marriage to make de-

clarations concerning the validity or invalidity
.
of a

marriage or foreign decree of dissolution or nullity and

that it should be possible to apply to the court for such a

declaration alone or to include a prayer for such a declara-

tion in other matrimonial proceedings.

(i) Experience has shown that in recent years there has

been an increase in the number of cases in which it has

been necessary to ascertain from the court whether or uot

a marriage is still subsisting. At the present time it is not

possible to apply to the court for a declaration of validity

of marriage except in connection with legitimacy petitions

brought under Section 17 of the Matrimonial Causes Act,

1950, and in proceedings for jactitation of marriage.

Particularly since the 1939-1945 war there has been a

number of marriages between British women and

foreigners and in a number of cases it has been difficult

to advise the British wife whether or not she is still

married or whether she is free to re-marry. Cases of this

kind arise particularly where there has been a decree of

divorce of a foreign court and it is impossible to tell

whether, in the circumstances of the particular case, the

English courts would recognise the decree made by the

foreign court. At the present time, in cases of this nature,

it is necessary to frame petitions for divorce or for jactita-

tion of marriage in order to ascertain whether or not the

parties are still married or are free to re-marry. These

proceedings are necessarily tortuous and it is not always

possible, on the facts, to frame a petition of any kind.

Examples of the type of case to which reference is made
are set out in the Appendix to this memorandum.

Proceedings for judicial separation

2. We recommend that proceedings for judicial separa-

tion should be abolished.

(i) There are in fact comparatively few proceedings for

judicial separation instituted each year. The Civil Judicial

Statistics for 1950 show that 5 petitions for judicial separa-

tion were filed during that year on behalf of husbands and

78 on behalf of wives, making a total of 83 petitions filed.

During the year 1950, 58 cases were disposed of. These

figures should be compared with the statistics relating to

divorce proceedings. During 1950, 29,868 petitions for

divorce were filed and 30,849 cases disposed of.

(ii) In the past, proceedings for judicial separation have

been brought to enable a wife to obtain an order for

permanent alimony and maintenance for herself and the

children of the marriage. This use of proceedings for

judicial separation is no longer required since the pro-

visions of Section 23 of the Matrimonial Causes Act, 1950,

enable a wife to apply for an order for periodical pay-

ments or secured periodical payments on the ground that

her husband has been guilty of wilful neglect to provide

reasonable maintenance for herself or the children of the

marriage.

(iii) The experience of solicitors has been that proceed-

ings for judicial separation, since a decree does not enable

either party to re-marry, have generally been abused and

have been instituted or threatened to be instituted for

vindictive reasons or for purposes of extortion.
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(iv) Now that machinery exists for obtaining mainten-

ance for a wife and children without instituting proceedings

for judicial separation we can find no sufficient reason

for the retention of proceedings for judicial separation.

B. GROUNDS FOR DISSOLUTION OF MARRIAGE
Cruelty

3. Under Section 1 (1) (c) of the Matrimonial Causes

Act, 1950, the court has jurisdiction to grant a decree of

divorce on the ground of cruelty. In the statute “ cruelty
"

is not defined but its definition has been left to case law.
" Legal cruelty ” has been defined as conduct of such a

character as to have caused danger to life, limb or health

(bodily or mental), or as to give rise to a reasonable appre-

hension of such danger. (See " Rayden on Divorce ", Fifth

Edition at page 80.) We recommend that it should not be

necessary to have to show that the respondent's conduct,

referred to in the definition, has been aimed at the peti-

tioner or that the petitioner should have apprehended
danger, but that it should be sufficient that the conduct has

in fact caused injury to the petitioner’s health or is likely,

by its very nature, to cause such injury.

(i) Experience has shown that hardship has been caused

in a number of cases where, although the petitioner’s

health has been affected by the conduct of the respondent,

it is not possible to say that the respondent’s conduct has

in any way been aimed at injury to the petitioner.

Examples of the matters which might by causing the

likelihood of injury to health be brought within the defini-

tion of “ cruelty ” are offences against young children,

gross indecency between men, cruelty to children of either

party to the marriage, lesbianism, immoderate drinking,

drug-taking and perhaps repeated imprisonment.

Desertion

4. We recommend that the definition of " desertion ”

contained in Section 1 (1) (b) of the Matrimonial Causes
Act, 1950, should be amended and that desertion without

cause for a period of three years within the four years
immediately preceding the presentation of the petition

should be a ground for divorce, provided that the respon-

dent is in desertion at the time of the institution of the

proceedings.

(i) This suggested alteration to the definition of “ deser-

tion ” is designed to ensure that there shall be no stumbling
block to reconciliation and that a petitioner will not lose

his or her right to a decree merely 'because, in a genuine
attempt at a reconciliation, the parties have lived together
for a period during the time of desertion. It is also

designed to prevent abuses which may arise if the desert-

ing spouse in fact returns for a short period or makes an
apparently genuine offer to return but which, the facts
show subsequently, was only designed to prevent the peti-

tioner from having a right to a decree.

Respondent’s unsound mind

5. We recommend that sub-sections (1) {d) and (2) of
Section 1 of the Matrimonial Causes Act, 1950, should be
amended to enable a petition for divorce to be presented
to the court either by the husband or the wife on the
ground that the respondent is of unsound mind with no
reasonable expectation of recovery at the time of the pre-
sentation of the petition and has been of unsound mind for
a period of at least two years immediately preceding the
presentation of the petition.

(i) Under the present law, to obtain a divorce on the
ground that a respondent is incurably of unsound mind
it is necessary to prove that the respondent has been under
care and treatment for a period of at least five years
immediately preceding the presentation of the petition.
The meaning of “care and treatment” is defined in
sub-section (2) of Section 1 of the Matrimonial Causes
Act, 1950, and it must be shown that the respondent has
been receiving “care and treatment” as defined by this
sub-section. We are of opinion that the present law
leads to hardship: for example, there are some cases
where despite the progress made in recent years in the
medical treatment of mental patients (e.g., by operation on
the brain, by electrical shock treatment and by insulin
injections), the respondent’s insanity is such that there is
never any real hope of a cure and it is an unnecessary
hardship both to the petitioner spouse and to the children
of the marriage that the petitioner cannot obtain a divorce
and re-marry until after a period of at least five years

Furthermore, the restricted definition of “care and treat-
ment” prevents a spouse whose husband or wife has
been under care and treatment in a Dominion or foreign
country from obtaining relief. Experience has also shown
that in a number of cases the respondent has in fact
entered a mental hospital as a voluntary patient and has
not been certified because he has never shown any desire
to leave the hospital

; in such cases, although the respon-
dent may be incurably of unsound mind and have been
in a mental hospital for over five years, his spouse can
obtain no relief.

C. DAMAGES
6. We recommend that petitions for damages only

should be abolished and that it should only be possible
for a husband to claim damages against a male adulterer
in a petition for divorce on the ground of adultery.

We also recommend that the law should be amended
to enable a wife to claim damages against an adulteress
in a petition for divorce on the ground of adultery.

(i) The question of damages is a difficult one. On the
one hand, it is argued that damages are only claimed by
husbands who are vindictive or mercenary and that public
opinion is tending or has tended to the view that they are
odious and that the time has come for their abolition.
On the other hand, it is argued that although in the great
majority of cases it is repulsive to a husband to claim
damages in a matrimonial cause there are cases where
special circumstances exist which more than justify a
husband making such a claim often not only in his own
interests but in the interests of the children of the
marriage and even of the wife respondent. Further, it

may be argued that the possibility of a claim for damages
may act as a deterrent to some men and women and thus
break up associations which might without such a deterrent
become adulterous. Accordingly, wc are of opinion that
petitions for damages only should be abolished but that
it should remain possible to claim damages in a petition
for divorce based on adultery.

00 We are of opinion that the present law is illogical in
providing that a husband alone can claim damages in
a matrimonial cause and that a similar right ought to be
given to a wife to enable her to claim damages against
an adulteress in a petition for divorce on the ground of
adultery.

D. BARS TO RELIEF
Condonation

7. We recommend that there should be no change in the
existing law relating to condonation.

(i) We are aware that there has been criticism of the rule
laid down by the court that if a husband has had sexual
intercourse with his wife with full knowledge of her adul-
tery such intercourse, even if only a single act must
amount to condonation of the wife’s adultery in the
absence of fraud. If any change in the law relating to
condonation were made on this matter, we would recom-
mend that a single act of intercourse by a husband should
not necessarily amount to condonation but that, as in the
case of a wife who has intercourse with, her husband
knowing of his adultery, the judge should have an un-
fettered discretion to decide whether or not, in the particu-
lar circumstances of the case, there has been condonation
of the matrimonial offence.

Collusion

8. We recommend the abolition of collusion as a bar to
relief.

(i) In the public mind there is considerable confusion
about the meaning of collusion and often divorces are
referred to as collusive by lay persons when in fact there
‘s

,

n,° collusion at all. For example, it is often suggested

j i

a hotel cases are collusive merely because the
adultery alleged occurred in a hotel. We are of opinion
that this misconception of the meaning of collusion is a
baa thing leading the public to suppose that the courts,
solicitors and barristers are either constantly hoodwinked
or knowingly parties to cases which ought not to be
brought or, if brought, to succeed.

(ii) At the present time there is no statutory definition of
collusion although by statute it is an absolute bar to a
decree of divorce. The case law regarding collusion covers
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many years of legal experience and is confusing. Many
fine distinctions are drawn which make it difficult for a
solicitor to advise a lay client on the exact meaning of
collusion.

(iii) It is our view that all cases in which relief should
be -barred on the ground of collusion as at present under-
stood would equally be barred 'by reason of one of the
other bars to relief. For example, the abolition of col-
lusion would not enable a petitioner to obtain relief if

he had requested the respondent to commit adultery for
the purpose of enabling him to obtain a divorce since the
petitioner in such a case would have connived at the
adultery.

(iv) We appreciate that our recommendation above
sounds sweeping and, if it is not acceptable in this form,
we would recommend that the law regarding collusion

should be clarified and that collusion should be defined

in such a way that it would only amount to a bar to relief

where the court is satisfied that the person seeking relief

has an intention to deceive the court or to abuse the

process of law and that his intention alone should be the
material consideration.

E. ANCILLARY RELIEF
9. We recommend that on applications for ancillary

relief it should he possible for the court to award a lump
sum payment instead of, or as well as, income payments
of maintenance, etc.

We recommend that the court should continue to be

given the widest possible discretion in dealing with applica-

tions for ancillary relief and that this discretion should

be in no way fettered.

We also recommend that there should be special regis-

trars appointed to deal with applications for ancillary

relief.

(i) We are of opinion that the making of proper orders

for ancillary relief is of the utmost importance in matri-

monial causes and that the court should be able to take

into account all the circumstances of the case, including

the financial position of the parties, their conduct and also

the practical results of the break-up of the marriage. Ex-
perience has shown that in many cases it is desirable that

the court should be able to award a lump sum payment
as well as income payments since the result of a disso-

lution of the marriage may make it necessary for the wife

to obtain and furnish a new home. Further, in certain

cases it -may be desirable that a wife should have some
capital sum so that provision is made for emergencies and

she does not lose entirely by the dissolution of the mar-
riage the sense of financial security which she enjoyed

during her marriage. We feel strongly that every case

requires to 'be considered on its own merits and are of the

view that no hard and fast rules can be laid down. We
deplore, for example, the present tendency to whittle down
the court’s discretion by adherence to what is sometimes

known as the “ one-third rule ” and the practice which

existed prior to the decision in Rose v. Rose (1950) 2 All

E.R. 3 J 1 of maintaining that in every case account must be

taken of the earning capacity of the wife.

(ii) We are of opinion that if the court had power to

order the payment of a lump sum to a -wife as suggested

above, the court would in fact have all the powers it

requires to deal with all .matters of ancillary relief in a

proper manner but that it is essential that these powers

should in fact be used to the full. We are of opinion

that orders made by registrars on applications for ancillary

relief, since the financial provision ordered may affect

the whole future lives of the wife and children of the

marriage, are as important as the decisions taken on the

hearing of petitions and that at the present time the

registrars who mainly deal with applications for ancillary

relief have not sufficient -time, owing to their other many
onerous duties, to give the necessary consideration to each

individual case on its own merits and that this leads to

the present tendency to adhere to certain principles in

every case rather than to consider each case on its own
individual facts. It is for this reason that we recommend

that there should be special registrars with the same

qualifications as Chancery Masters appointed to deal only

with applications for ancillary relief.

F. CHILDREN
10. We recommend that in a petition in a matrimonial

cause it should be necessary to set out the names and dates

of birth or ages of any children born to the wife during
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the subsistence of the marriage but that it should not be
necessary to state in the petition whether the parentage
of any such child is in dispute.

We also recommend that in a petition in a matrimonial
cause it should be necessary to set out the name and date
of birth or age of any child adopted by the parties (or
either of them) or legitimated by virtue of the marriage
of the parties to the proceedings.

We further recommend that there should be set out in
the petition the name and date of birth or age of any
illegitimate child born to the wife prior to the marriage
who is under the age of sixteen at the date of the institution

of the proceedings and who has been under the care and
control of the parties to the marriage during the sub-
sistence of the marriage.

We also recommend that the court should have power
to make orders for custody and for maintenance relating

to all of such children.

We recommend further that on an application for main-
tenance for a specific child of the marriage the court
should have power to declare that a husband is not under
a liability to maintain the child on the ground that he is

not the father of such child but that such a declaration

should not be made unless the child has been separately

represented on the application.

(i) Under the present practice there must be set out in

a petition whether there are living any children of the

marriage and, if so, the names and dates of birth or ages
of such children and, if it be the case, that the parentage
of any living child of the wife born during the marriage

is in dispute. At the present time the parentage of a

child may be disputed in the petition but no evidence

may in fact be before the court on this matter and the

court makes no .definite finding regarding the legitimacy or

illegitimacy of any children referred to in the petition.

Nevertheless, if a husband disputes the paternity of a

child in his petition and the wife does not defend the

proceedings and allege that the child is the child of the

husband, she is estopped from obtaining maintenance in

the future for such child. Similarly, if a wife in a petition

sets out the children bom to her since the date of the

marriage and does not indicate that she does not admit

that the respondent is the father of any of the children,

if she prays for and obtains an order for custody of all

the children, she can subsequently claim maintenance for

all such children from her husband and he cannot deny

the paternity of any of them in such maintenance pro-

ceedings. At the present time the fact that the parentage

of a child is disputed in the petition has serious con-

sequences which may not be appreciated in cases where

respondents do not seek legal assistance and further, a

child may be prejudiced as a result of his mother not

taking steps in matrimonial proceedings.

(ii) We do not consider that it is desirable that there

should be a declaration of illegitimacy made in the pro-

ceedings regarding any child referred to in the petition.

We appreciate, however, that a husband should have the

right to prove to the court that he should not be liable

to pay maintenance for a child of whom he is not the

father and it is for this reason that we have recommended

that in proceedings for maintenance in respect of any

child, the husband, on proof that he is not the father,

should be able to obtain a declaration that he is not liable

to pay maintenance for the child. Primarily, however,

we are concerned that no child should be prejudiced by

the wilful or unwitting action of either of his parents in

not defending matrimonial proceedings.

(iii) We are of opinion that it should be possible for the

court to make an order for the maintenance of an

illegitimate child born prior to -the marriage of the parties,

if the husband has, during the marriage, accepted financial

liability for such child.

(iv) We are of opinion that the court should be able to

make an order for custody of any child named in the

petition and that, such orders should not be confined, as

at present, to legitimate or legitimated children or children

adopted by the parties.

11. We recommend that court welfare officers should

only be employed where a judge is in doubt as to the

order that should be made regarding any specific children

and we do not recommend the employment of a court

welfare officer in every matrimonial cause where there are

children.

A 2
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We further recommend that the court should have

power, if it thinks fit, to require any children of a marriage

which is the subject matter of matrimonial proceedings to

be separately represented on custody applications.

(i) We are of opinion that the present procedure regard-

ing children is in the majority of cases satisfactory. We
appreciate that there are a few cases where the judge could

be assisted by a welfare officer and, as we understand

the position, at the present time a judge can obtain a

report from such a welfare officer in cases in which he is

in doubt. We are also of opinion that there are some

cases in which considerable assistance might be given if

the children were independently represented on custody

matters and we feel that the court should have power to

direct their separate representation even as power is given

to the court to order this on applications for variation of

settlement, etc.

G. EVIDENCE
Proof of bigamous marriage as evidence of adultery

12.

We recommend that proof of the respondent's biga-

mous marriage should raise a rebuttable presumption of

adultery.

We also recommend that the production of a certificate

of conviction for bigamy should be sufficient evidence in a

matrimonial cause of a bigamous marriage.

(i) It is appreciated that bigamy itself is not a matri-

monial offence for which relief can be obtained. Neverthe-

less, proof of a bigamous marriage may amount .to evidence

of the respondent’s inclination to commit adultery and,

providing some evidence can be given of opportunity for

the respondent and the bigamous spouse to have com-

mitted adultery, the court will normally be prepared to

infer .that adultery has been committed.

(ii) We are of opinion that where a respondent spouse

has contracted a bigamous marriage, proof of this fact

should be sufficient evidence for the court to infer, in

the absence of contrary evidence, that the respondent has

in fact committed adultery with the bigamous spouse. At
the present time the fact that the respondent spouse has

committed bigamy is of comparatively little assistance

since it is the adultery which has to be proved and if this is

proved it is immaterial whether or not bigamy has been

committed. Experience has shown that it is often difficult

and expensive to obtain the necessary evidence of adultery,

although it is comparatively easy to prove that the re-

spondent has contracted a bigamous marriage ; this is

particularly so where the bigamous marriage has taken

place abroad. In some cases the petitioner has been unable

to obtain relief where, although it is known that the re-

spondent has contracted a bigamous marriage, since this

fact was not known to the petitioner until the parties to

such marriage had separated it was impossible to obtain

any evidence of their cohabitation.

Proof of rape and other criminal offences

13. We recommend that a certificate of conviction for
rape, etc., should be accepted in the Divorce Court as

sufficient proof of the crime concerned in the absence of
evidence to the contrary.

(i) At the present time rape and other sexual offences

cannot be proved by production of a certificate of con-
viction and the offence alleged has to be proved de novo
in the Divorce Division. We are of opinion that this leads

to hardship both to the petitioner who is put to extra

expense and whose case is delayed by .the need to obtain
the further evidence and to the victim of the rape or
sexual offence who may be required to give evidence again
of matters which, particularly where the victim is a child,

may be very distressing.

Medical inspector’s report

14. We recommend that the medical inspector's report
made and filed with the court in pursuance of Rule 24 of
the Matrimonial Causes Rules, 1950, in nullity proceedings
on the ground of impotence or incapacity, or on the
ground that the marriage has not been consummated owing
to the wilful refusal of the respondent to consummate the
marriage, should be accepted at the hearing of the cause as
evidence of the facts set out therein and that it should
not be necessary to call the medical inspector who made
the report at the hearing unless it is desired by either party
to cross-examine him on his report.

(i) At the present time it is normally necessary, where
the court has ordered that a medical inspector (or in-

spectors) of the court should be appointed to examine the
parties under Rule 24, to require the medical inspector
appointed to give evidence at the hearing proving his report

but normally he confines his evidence to the contents of his

report. It is only in rare instances that the parties to the
proceedings desire to cross-examine the medical inspector

on his report. If the medical inspector’s report were
accepted as evidence of the facts contained therein this

would considerably reduce the cost of nullity proceedings
in which medical inspectors were appointed, as inevitably
the cost of calling a medical inspector to give evidence is

substantial. Further, i.t would enable the majority of
medical nullities to be heard throughout the term in

London and would thus avoid the delay which may be
caused by the present practice in London of fixing special

consecutive days once a term for the hearing of these cases.

H. ENFORCEMENT OF ORDERS FOR
MAINTENANCE, ETC.

15.

We recommend that there should be a summary pro-
cedure in the High Court for the enforcement of orders for
maintenance, etc., similar to the procedure for enforcement
of maintenance orders made by courts of summary
jurisdiction.

(i) We are of opinion, as previously stated, that appli-

cations for ancillary relief are of the utmost importance
and that the court should have the widest possible dis-

cretion to deal with each case on its individual facts. It

is, however, essential that when an order for ancillary
relief has been made, after a full investigation, it should
be easily and effectively enforceable, otherwise all the work
and consideration given to obtain a proper order may in
fact be futile.

(ii) At the present time the procedure to enforce an
order for maintenance in the High Court is cumbersome
and considerable delay is inevitable between the time when
the husband becomes in arrear with his maintenance pay-
ments and the time when any action for the recovery of
the arrears can be taken. Arrears of maintenance can be
enforced by judgment summons in the High Court. Before
a judgment summons may be issued it is necessary to
obtain the leave of .the judge. When leave has been
obtained to issue a judgment summons the summons must
be entered for hearing during the same term as .that in
which leave to issue was given. If it is not entered during
the same term it will be necessary to renew the leave
to issue. The judgment summons must .then be served
personally on the debtor at least five clear days before the
hearing and at the time of service a sufficient sum of
money by way of conduct money must be paid to him.
An affidavit of service of the summons must be filed before
or produced at .the hearing and it is necessary to prove
at the hearing that the judgment debtor has or has had
since the date of the order upon which the judgment sum-
mons is based the means to pay the sum in respect of
which he has made default and has refused or neglected
to pay the same. The affidavit in proof of means must
be filed at least four clear days before the date fixed for
the hearing. Dates for the hearing of judgment sum-
monses in the High Court are few and it is often many
weeks after the husband has ceased paying maintenance
before the case comes on for hearing. A committal order
is rarely made in the first instance and if an instalment
order is made, and the husband fails to keep up payment
of the instalments ordered, it is necessary to apply de
novo for leave to issue a judgment summons on the instal-
ment order. During the Long Vacation no judgment
summonses are heard at all.

(iii) Further 'difficulties arise if the proceedings are in a
district registry, as applications relating to judgment sum-
monses are heard' only at long intervals, and further, if a
committal order is made the expenses of the tipstaff have
to be paid, which include his expenses of travelling from
London to the place where the respondent resides.

(iv) Arrears of maintenance can be enforced in the
county court by way of judgment summons but in our
view this procedure is also cumbersome and is not effective.

(v) We are of opinion that it should be possible for
orders for maintenance made in the High Court to be
enforced summarily by committal by order of a judge on
proof of non-payment under the order. No order for
maintenance, etc., is made by a registrar except after full
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investigation of the means of the party and accordingly,

in our view, there should be no need to obtain leave to

enforce the order (except where the arrears of maintenance

have been allowed to accrue for a period exceeding one

year) nor should it be necessary to show that the husband

has in fact had the money to comply with the order. If

there was a summary procedure for enforcing an order

for maintenance it would be possible to enforce the order

without delay and before many weeks’ payments were in

arrear.

(vi) We are of opinion that the present lack of an

effective method of enforcing orders for maintenance, etc.,

causes great hardship to wives and children who are often

left without maintenance for many months and even it

judgment summons proceedings are taken the result, at

the best, is as a rule only to require the husband to pay

off the arrears at the rate of the original payments for

maintenance so that he always remains many months m
arrear.

I. PROCEDURE

Form of petition (Matrimonial Causes Rules, 1950 Rule 4)

16 We recommend that it should, with leave of the

court, he possible to fie a petition without showing the

petitioner's address. (Rule 4 (1) (d).)

(ft Experience has shown that, particularly in cruelty

cases a wife is often fearful of inserting her address in

the petition, a copy of which will be served upon her

husband, as she genuinely fears that her husband, jiving

obtained this information, will visit her and cause her an

injury or damage the property of or injure the persons

with whom she is living.

(ii) It is not intended that the wife should not inform the

court of her address but that it should not necessarily be

included in the petition so that the respondent on service

must have knowledge thereof.

17. We recommend that it should not he necessary in a

wife’s petition in which she is claiming maintenance, etc.,

to insert a statement in the petition in general terms

ing her husband’s income and property. [Rule 4 (z;.j

(i) We are of opinion that it is unnecessary for a wife

who is claiming maintenance, etc., in her petition
^
to

include a statement in general terms of her husbands

income and property. Before her apphcatirate imain-

tenance can proceed it is necessary for the court to have

evidence of the husband's means and the statement in the

petition may not serve any useful purpose.

Form of answer and cross-petition (Matrimonial Causes Rules.

1950—Rule 17)
.

18 We recommend that a respondent wife should he

able to claim alimony pending suit.
a

an answer In the same way as she is able to do In a

petition. . .

(i) In our view an answer, particularly where it includes

a cross-prayer, should be in the same position as a petition

and it should not be essential for a respondent wife to

have to apply for alimony pending suit or maintenance

by separate application for ancillary relier.

Form of answer of Official Solicitor

19. We recommend that where the Official Solicitor acts

for a respondent in proceedings brought on the Sr°u')d °f

the respondent’s unsound mind, the Official Solicitor should

only file an answer when in fact he is defending the petition

substantially. . . .

(i) The normal present practice is for the Official Solici-

tor to file an answer denying the allegation contained in

the petition although in a number of cases at the hearing

he does not in fact contest the petition. We are of opinion

that it is desirable that the Official Solicitor should notify

the petitioner at the earliest possible moment whether or

not he is denying the charges contained in the petition.

J. RECONCILIATION

20. We do not recommend that any special reconciliation

machinery should be set up.

(0 We are of opinion that solicitors, in general, when first

consulted by a client about matrimonial difficulties, apply

their minds to the possibility of effecting a reconciliation

between the parties. Experience has shown, however, that

normally when a matrimonial offence has been committed
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and a definite decision to institute proceedings for divorce

has been taken, it is only in exceptional circumstances that

a lasting and effective reconciliation between the parties

can in fact be achieved. We gave detailed evidence on

this subject to the Departmental Committee on Procedure

in Matrimonial Causes and we adhere to the opinions we
then expressed. The only additional observation we
should like to make is that the Commission, if it is within

their powers, might consider a recommendation designed

to prevent the possibility of young persons marrying as

they now can within a few days of meeting.

K. PROPERTY RIGHTS DURING MARRIAGE
21. We do not recommend the apportionment by law of

the income of the husband or wife between the parties

to a marriage.

(i) We have considered what has been said on this sub-

ject by the Married Women’s Association and we have

considered in particular whether there should be a change

in the law regarding savings by the wife made out of

housekeeping moneys. We are of opinion that it may be

inequitable to say that in all cases .the whole of .the savings

out of housekeeping moneys should belong to the husband

but we do not consider that difficulties on this matter

should arise while the .parties are living happily together.

We are of opinion .that if our recommendation is accepted

that the court should have power to order, on the applica-

tion of a wife, a lump sum payment in addition to main-

tenance, this may well overcome hardships which may
arise over this matter on the break-up of the marriage,

since the court would be able, while still regarding such

savings as being in law the property of the husband, to

take into account the savings when determining the

amount of the lump sum to be paid.

L. RESTRICTIONS ON MARRIAGE
22. We recommend that marriages which, by Section

1 (2) of the Marriage Act, 1949, are not void or voidable

by reason only of affinity after the decease of any person,

should also not be void if solemnised during the lifetime

of that person.

(i) We are of opinion that as there is no objection on

the ground of consanguinity to marriages in this class it is

illogical to make such marriages void merely because

the former spouse is still alive. Further, hardship may
be caused in certain classes of cases, as, for example,

where a deserted wife has been maintained and cared

for by her brother-in-law and she is prevented from

marrying him during the lifetime of her former husband.

M. MISCELLANEOUS
Matrimonial Causes Act, 1950—Section 2 (1)

23. We recommend that the restriction on petitions for

divorce during the first three years after marriage con-

tained in Section 2 (1) of the Matrimonial Causes Act,

1950, should be abolished.

If this recommendation is not accepted we recommend

that the court should he given a free discretion to grant

leave to bring a petition for divorce within three years

from the date of the marriage and that it should not be

necessary for the proposed petitioner to show either that

he has suffered exceptional hardship or that the respondent

has been exceptionally depraved. ...
(i) We are of opinion that the present restriction does

not lead to reconciliation between the parties since it

within the first three years of marriage .there is a matri-

monial offence upon which relief can be sought, it is only

in exceptional cases that a reconciliation is lAelytobe

effected or, if effected, to be lasting. Experience has

shown that in many cases the restriction only leads .to

increased litigation, as it may well be that a ™fe has to

brine .proceedings for judicial separation or proceedings

for maintenance on the ground of wilful neglect to main-

tain within the three years and then fuIth^ ff

0C
“f7he

after the three years have expired for dissolution of the

marriage.

Nullities under Section 8 (1) of the Matrimonial Causes Act,

24 We recommend that Section 8 (1 ) of the Matrimonial

Causes Act, 1950, should be amended so as to give the

court a discretion to allow proceedings for mjUy under

this Section to be brought notwithstanding that a year

may have elapsed since the date of the marriage.
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(i) Under Section 8 (1) of the Matrimonial Causes Act,

1950, certain nullity proceedings must be instituted within
one year of the marriage. Consequently unless a petition
is filed within this year no proceedings can be brought
and this may result in considerable hardship ito the
petitioner, as he may, through no fault of his own, be
deprived of his right of action.

Extension of the Inheritance (Family Provision) Act, 1938

25. We recommend that in a case where a wife has
divorced her husband but has not been awarded secured
maintenance she should, on the death of her former hus-
hand, either intestate or having made a will, have the same
rights as are at present given to a wife under the Inherit-
ance (Family Provision) Act, 1938, where a will is made.

(i) Under Section 19 (3) of the Matrimonial Causes Act,
1956, the court has only power to award maintenance to

a wife during the joint lives of the parties to the marriage
and it is often not possible or practicable to apply for
an order for secured maintenance. We are of opinion
that a wife who has divorced her husband should be able
to apply to the court under the Inheritance (Family Pro-
vision) Act, 1938, both in the case where her former
husband dies intestate or leaves a will so that in a proper
case some provision may be made for her out of the
estate of her former husband.

Deduction of maintenance from pay

26. We do not recommend that provision should be
made for maintenance to be deducted from pay.

(i) We have been asked specially to give our views on
this matter. We consider that the proposal is undesirable
as it would put an undue burden on employers. Further,
we take the view that the employee’s personal affairs

should not have to be disclosed to his employer. If the

proposal were adopted, in our view it might well result,

in some cases, in the employer terminating the employee’s
appointment.

(ii) We are of opinion that if our recommendation is

adopted and a summary and effective method of enforcing
an order for maintenance in the High Court is made,
this should ensure that maintenance payments are kept
up where the husband is in known employment.

N. CONCLUSION
27.

In preparing this memorandum we have deliberately
refrained from detailed explanation, from quoting legal
cases and from using technical language. For example
while we have indicated the lines on which “ cruelty ’’

should be defined we have made no attempt to frame
a definition suitable for incorporation in an Act of Parlia-
ment. We would welcome the opportunity of giving oral
evidence in support of this memorandum when the wit-
nesses would be prepared to elaborate the above recom-
mendations and the reasons for them.

{Dated April, 1952.)

APPENDIX
Examples of the type of case referred to in

Recommendation 1

(a) A wife resident in England did not know whether
or not she was still married to her husband, as during the
war, being domiciled in Germany, he had obtained a
divorce in that country the nature of which was not clear
and the respondent wife had received no notification oC
the proceedings and had had no opportunity to defend
them. A petition was accordingly filed for jactitation of
marriage and in such proceedings a declaration was
obtained that the parties were not married. The proceed-
ings seemed particularly inappropriate in this case as in
fact the husband had re-married, although this was not
known at the time of the filing of the petition.

(b

)

An English wife heard that the husband had re-
married and ascertained that he had obtained a decree
of divorce in America where the parties were domiciled.
The wife had never received any notification of the pro-
ceedings, nor had she had an opportunity of defending
them and it was accordingly thought that the decree might
be held by the English courts to be contrary to natural
justice. In this case the wife had grounds for a decree
of dissolution according to English law and she, therefore,
filed a petition under the Matrimonial Causes (War Mar-
riages) Act, 1944, for divorce on the ground of cruelty.
The court found that .there was no marriage existing at the
date of the institution of the proceedings and accordingly
dismissed the .petition.

PAPER No. 86

SECOND MEMORANDUM SUBMITTED BY THE LAW SOCIETY

This memorandum is submitted by the Law Society in
response to a request from the Royal Commission on
Marriage and Divorce for the Society’s view on a
memorandum submitted by Mr. H. W. Wightwick, M.C.,
Metropolitan Magistrate at Lambeth, to the Royal Com-
mission. There is set out in the Appendix hereto a copy
of Mr. Wightwick’s memorandum which raises the follow-
ing three points:

—

A. Should a certificate in a matrimonial cause be
granted to a respondent husband limited to defend-
ing a claim for costs?

B. Should a full order for costs in an assisted person’s
case be enforced against a respondent husband if

the result of this is to reduce the maintenance
payable to the wife?

C. Should there be special machinery to enable a
husband who comes within the financial limits of
the Legal Aid Scheme to obtain the advantages
of an assisted person under Section 2 (2) (e) of
•the Legal Aid and Advice Act ex post facto?

A. Should a certificate in a matrimonial cause be granted
to a respondent husband limited to defending a claim
for costs?

1.

Section 1 (6) of the Legal Aid and Advice Act, 1949,
provides that a person shall not be given legal aid in
connection with any proceedings unless he shows that he
has reasonable grounds for taking, defending or being a
party thereto and .that he may be refused legal aid if it

appears unreasonable that he should receive it in the
particular circumstances of the case.

2. Sub-section (7) (b) of the same Section provides that
the rights conferred by Part I of the Act on a person
receiving legal aid shall not affect the rights or liabilities
of other parties to the proceedings or the principles upon
which the discretion of any court or tribunal is normally
exercised.

3. If Mr. Wightwick’s suggestion were adopted civil aid
certificates would be granted to respondent husbands who
had no defence to the proceedings instituted against them
by their wives and whose only ground for contesting an
order for costs would be their impecuniosity. The Council
of the Law Society have always taken the view that it

would be unreasonable to issue a civil aid certificate to
such a respondent since it might well involve the expendi-
ture of public moneys on his behalf for the sole purpose
of enabling him to claim the protection of Section 2 (2) (e)
of the Act. They take the view that such a person would
not come within the provisions of Section 1 (6) of the
Act.

4. Although a civil aid certificate is not issued to a
respondent husband to defend a matrimonial cause on the
question of costs only, the husband remains free to instruct
a solicitor and counsel privately or to appear in person
on the question of costs and, since costs are always in the
discretion of the court, it may be that a limited order for
costs will be made against him if he can satisfy the court
at the hearing that it is unreasonable to expect him to
pay the full party and party costs. In certain cases
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in which conducting solicitors of the Society’s Divorce

Department have acted, unassisted respondent husbands

have taken this step and have appeared in person and the

judge has made only a limited order for costs against

them.

B. Should a full order for costs in an assisted persons

case be enforced against a respondent husband if the

result of this is to reduce the maintenance payable to

the wife?mu rvijui

5. The Council have, in the past, been asked to express

a view on the duty of an assisted person’s legal adviser

to ask for an order for costs against a respondent hus-

band, particularly in cases where if such an order were

made it might well reduce the amount of maintenance

which could be recovered by the wife. In the December,

1951 issue of the Society’s Gazette the Council published

a statement on this matter. The Council then stated and

are still of opinion that costs should be prayed in a petition

presented by an assisted person unless, had the peti-

tioner been an unassisted person, he or she would nave

been advised to omit a prayer for costs, and that it the

petition contains such a prayer it would normally be the

duty of the petitioner’s legal advisers to apply tor an

order for costs if the petitioner is successful, in order

that the Legal Aid Fund may be protected. The view

of the Council is supported by the judgment in the case

of Baker v. Baker delivered on 18th May, 1951, by

His Honour Judge A. H. Armstrong, who stated, in rela-

tion to an application for costs made by a petitioning wire

who was an assisted person: “ I think the petitioner in this

case is not entitled to expect the assistance of the funds

made available for that purpose, and then to deprive the

funds of that interest in the sums for damages, or ol the

need to recover all the orders for costs made in the

ordinary course of the action, which is to a great or less

degree fought on her behalf. I think, therefore, that the

application for costs was properly made .

6. Under the Legal Aid and Advice Act, 1949, an

assisted person is required to make a contribution towards

his or her own costs according to the assisted persons

means as assessed by the National Assistance Board. In

so far as the assisted person’s costs are not recovered from

a third party or covered by the contribution made by the

assisted person they fall upon public funds. Accordin^y,

if no order for costs is made against the respondent hus-

band the costs of the wife’s proceedings fall on her to

the extent of her maximum contribution and on public

funds if her maximum contribution does not cover the

amounts expended on her behalf.

C. Should there be special machinery to enable the hus-

band who comes within the financial limits of the

Legal Aid Scheme to obtain the advantages of an

assisted person under Section 2 (2) (e) of the Legal

Aid and Advice Act ex post facto?

7.

It is difficult to envisage the machinery which Mr.

Wightwick suggests should be devised by which a husband

who would have been an assisted person, if he had

defended the case, could become so ex post facto, nor does

it seem in accordance with the normal principles of law

that a person who does not take any steps to help himself

should subsequently be able to avoid his liabilities. The
Council take the view, therefore, that a respondent

husband should not be able to avoid his liability under

an order for costs in matrimonial proceedings, although

they consider that the Matrimonial Causes Rules might be

amended to provide that a person defending a prayer

for costs made against him could file an affidavit of

means within fourteen days of entering an appearance

indicating his desire to be heard on the question of costs

and that in such cases consideration should be given to

the affidavit by the judge on making an order for costs

against him.
, ,

(.Dated September, 1952.)

APPENDIX
Memorandum submitted by Mr. H. W. Wightwick, M.C.,

Metropolitan Magistrate, Lambeth

Legal aid

Divorce costs

There are many cases in which a wife obtains a divorce

as an assisted person and the husband, if he had defended

the case, would also have been an assisted person.
_

If,

however, the husband does not defend he is not an assisted

person and in due course he receives a bill of anything

from £40 to £60 for his wife’s costs to be paid at the

rate of 5s. or 10s. per week.

If his wife has a substantial maintenance order against

him this additional payment for costs cripples him finan-

cially and there are at that stage no means by which he

can become an assisted person. Not infrequently he con-

tends with some truth that he is unable to pay both

the maintenance order and the costs, and asks on that

ground that the maintenance order may be reduced.

It is suggested that machinery might be devised by

which a husband who would have been an assisted person,

if he had defended the case, may become such ex post

facto.

(MR D. L. BATESON, SIR SYDNEYLITTLEWOOD, MR
and MISS E. E. SPICER, representing the Law Society

;

Secretary to the Law Society, was in attendance.)

EXAMINATION OF WITNESSES
, E. A. DOUGHTY, MR. E. C. HARVEY, MR. A'/

rJ^
RI

rY
RR ’

called and examined. MR. H. HORSFALL TURNER, Under-

lain. (Chairman): We have here, ;as represenidng the

I aw Societv Mr D. L. Bateson, the President, Sir Sydney

Utlwoot'Mr E A. Dough®, Mr. E C. Harvey and

Mr A J. Driver—and I think there are others here. Mr.

Bateson, would you tell us who they are, please.
(jjf-

Bateson): iMiss Spicer, a member of the Law Society s

staff in charge of their Divorce Department, and Mr.

Horsfall Turner, a member of the secretariat.

7080. As regards Sir Sydney Littlewood, Mr. Doughty,

Mr. Harvey and Mr. Driver, what posts do they hold/—

Sir Sydney Littlewood and Mr. Driver are members of

the Council, Mr. Doughty and Mr. Harvey are non-Council

member practitioners, and as a whole we are nominees ol

a Committee appointed by the Law Society to prepare this

evidence. The Committee was drawn more from non-

members of the Council than from members of the

Council.

7081 Thank you. I think most of us know exactly

what the Law Society is, but would you just describe a.

Mr. Bateson, for the purposes of the record?—The Law

Society is the governing body of the solicitors profession.

There are some 17,000 solicitors m England and Wales

and the membership of the Law Society, which is not

compulsory, represents about 16,000 out of the 17,000.

May I say here that the Council, who appointed this

19058

Committee had, of course, no mandate from the profes-

sion? In the form in which it was submitted to the Com-

mission the memorandum did not include any of the many

controversial points considered, because the Council reii,

in the absence of a mandate from the profession, that it

ought to confine itself largely to matters of legal implica-

tion. Many of the members of the Committee have indi-

vidual views, and if those individual views are expressed

here today, they are to be taken as the views of individuals

and not necessarily those of the Council. On the other

hand, the members of the Committee were selected largely

because of their knowledge of this particular field, and

most of their views would be largely representative of what

we believe ithe profession might say if they had given a

mandate to the Council.

7082 I see. I suppose the evidence was not, then, sent

round to the various Law Societies iu the various towns

or cities?—It was made available for them, I think, my

Lord in our annual report. It was certainly discussed at

our annual general meeting, and there were provincial

members on the Committee, and of course, there ts a

large provincial representation on the Council.

7083 Thank you. Now, is there anything you would

like to add, Mr. Bateson, before I ask questions on this

memorandum?—I do not think so, my Lord. We have

A 4
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agreed amongst ourselves which of us shall answer ques-

tions under particular heads—at any rate in the first place.

7084. In paragraph 2 of your first memorandum, you
recommend that proceedings for judicial separation should
be abolished and you give your reasons. I want to put
to you some of the counter arguments on that proposal. It

has been suggested by others that proceedings for judicial

separation should be retained, particularly for wives,

whose husbands are cruel, but who do not want a divorce.

For instance, they may not want it for religious grounds,
or they may want to preserve their status as married
women, or they may seek a judicial separation in the hope
of an improvement in the spouse’s conduct and a subse-
quent reconciliation. What do you say to that?

—

(Mr.
Harvey) : My Lord, in an experience of over thirty years,

almost entirely devoted to matrimonial cases, I have found,
I think, only two cases where there has been a genuine
religious objection. There are safeguards which I would
be glad to discuss if the Commission thought it necessary

—

there are safeguards which can be relied upon to protect
the position of the wife in the event of a divorce, if this

remedy were withdrawn.

7085. We should be glad to hear about those.—I should
have thought, my Lord, that, if a woman takes the initia-

tive ,to bring the marriage into the arena of the law, then
the prospect of a reconciliation is extremely remote. I

should have thought that if she takes the initiative in put-
ting an end to the marriage, she shuts the door to recon-
ciliation and, further, that the marriage for all practical
purposes receives its death blow when she takes such a

step as the filing of a petition for judicial separation. As
to the hardship entailed for wives, may I refer to the pre-
amble to what is colloquially known as the Herbert Act
of 1937? That states :

—
“Whereas it is expedient for the true support of

marriage, the protection of children, the removal of
hardship ...”

and I emphasise that word

—

“
. . . the reduction of illicit unions ...”

I emphasise that

—

“
. . . and unseemly litigation, ...”

which I emphasise

—

"... the relief of conscience among the clergy, and
the restoration of due respect for the law, that the Acts
relating to marriage and divorce be amended. ...”

I have read the preamble to the Act, my Lord, primarily
to take out of it that which is material to the remedy of
judicial separation—the removal of hardship. I suggest
that it is a hardship and a very serious hardship that
where there is a remedy of divorce the wife should not
seek it. I think that the fact that there is no possibility
of re-marriage, if the wife insists upon applying for this
remedy rather than the remedy of divorce to which she
is also entitled, is a hardship. I suggest that there is
another hardship, a financial hardship, because it is
possible, if a woman files a petition for judicial separation,
to involve the husband in at least three and possibly four
sets of costs in this connection. First, she gets a deed of
covenant from her husband, under which he covenants
to pay her during the joint lives or her life a sum of
money for her maintenance and possibly that of the
children. Having done that, she starts proceedings for
restitution of conjugal rights, to which she is perfectly
entitled after writing a conciliatory demand to her husband.
She obtains a decree of restitution of conjugal rights.
She then goes for an order for periodical payments under
that decree with a further set of costs. Thirdly, she then
starts a petition for judicial separation on the ground of
desertion—that is to say, non-compliance with the decree
of restitution of conjugal rights. And fourthly, if the
wretched husband is lucky, she will start proceedings for
divorce—which should have come first and not fourth.
So much for hardship, my Lord.

7086. You are taking there rather a special case with
a deed of covenant and all the rest of it. Is not the
ordinary case for judicial separation one in which there
has been cruelty or adultery, and the wife does not want
a divorce?—Commonly, the grounds for judicial separa-
tion are the grounds upon which the wife would be
entitled to a decree of divorce.

7087. Yes, but is it usual for her first to get a deed of
covenant, and then to take all the steps you have described?

Is it not more usual just to apply for judicial separation?—It is possible that she might take all those steps—if
the remedy is in her hands and she is vindictive, she may
very well do that, testing the ground as she goes along,
her object being ultimately to obtain a maximum provision.

7088.

I follow that. What I was putting to you was
this: that it is unusual—I might say perhaps very unusual—is it not, for a wife to go through all these stages?—
I should think that it is unusual but it is possible. It is

one of the reasons that we put forward as supporting our
view that this remedy should be abolished entirely. May
I say, with regard to the statistics shown in our
memorandum, that it seems rather astonishing that this
remedy should be retained? The Commission will see
that, in the year 1950, 5 petitions were filed by husbands
for judicial separation—that figure does not surprise us
at all—and 78 were filed on behalf of wives. That
represents a total of 83, and during that year 58 cases
were disposed of. My Lord, this remedy has fallen
into desuetude

; it is superseded by the right which the
wife has under Section 23 of the Matrimonial Causes
Act, 1950, to ask for maintenance for herself and her
children. All that is left in favour of retention of this
remedy is really the somewhat tenuous argument that it is

something retained from the old ecclesiastical practice of
meeting the wishes of a woman who has a religious objec-
tion to divorce. Apart from that, we suggest that it no
longer fulfils any really useful purpose, and it is used
frequently for the purpose of extortion. Of course, a
woman’s pride comes into it a very great deal—the idea
that “if I cannot have him, no one shall”, is present.
If the wife were a person of strong religious conviction
she would not attack her own marriage at all. There
is no obligation upon her to bring the marriage into the
arena of the law ; she can leave it where it is. It is true
that, because negotiations fail, she may have to seek an
order for maintenance under Section 23-, but that is not
attacking the marriage at all, that is supporting the
marriage. But once the wife begins to attack the marriage
she has destroyed it, and the proper course for her to
adopt is to ask for its dissolution. So far as the effect
on the community is concerned, it is a bad thing, I submit,
that people should live in adultery. One is not going
to prevent a man living with a woman he loves by
depriving him of the right to marry her ; he will do it

in spite of that. When the Gorell Commission sat in 1910,
Canon Hensley Henson, a Modern Churchman, afterwards
Bishop of Durham, said that divorce should not be denied,
because its denial would lead to an extensive condonation
of adultery, and a general lowering of the moral standard
of the community. We stress that very much. We pray
that wise statement in aid of our contention that judicial
separation has fallen into desuetude as a remedy. I could
give this Commission quite a number of examples of cases
where, in my experience, judicial separation has been
used vindictively, and sufficiently generally to justify that
being used as an argument in support of the abolition of
the remedy.

7089.

Thank you. Will you now turn to paragraph 3
of the memorandum, which deals with divorce on the
ground of cruelty? The recommendation is as follows:—

“We recommend that it should not be necessary to
have to show that the respondent’s conduct, referred
to in the definition, has been aimed at the petitioner
or that the petitioner should have apprehended danger,
but that it should be sufficient that the conduct has in
fact caused injury to the petitioner’s health or is likely,
by its very nature, to cause such injury.”

Then you go on to say:

—

“ Experience has shown that hardship has been caused
in a number of cases where, although the petitioner’s
health has been affected by the conduct of the respon-
dent, it is not possible to say that the respondent’s
conduct has in any way been aimed at injury to the
petitioner. ' Examples of the matters which might by
causing the likelihood of injury to health be brought
within the definition of ‘cruelty’ are offences against
young children, gross indecency between men, cruelty
to children of either party to the marriage, lesbianism,
immoderate drinking, drug-taking and perhaps repeated
imprisonment.”

I follow your recommendations, but as regards your
examples, would it not be better, if they are to be causes
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for divorce, to make them separate causes for divorce

rather than to include them under the definition of cruelty?

Even if the recommendation was accepted, would it not be

better to adopt that course?

—

{Sir Sydney Littlewood): I

can answer that very simply and shortly, in one word—yes.

7090. Thank you. Will you come to paragraph 4,

which is headed “ Desertion ” ? The Law Society’s recom-

mendation as to desertion is that desertion without cause,

for a period of three years within the four years imme-

diately preceding .the presentation of the .petition, should

be a ground for divorce, provided that the respondent is

in desertion at the time of the institution of proceedings.

I follow your reasons for that, but why do you prefer that

to the Bar Council’s .recommendation in paragraph 40

of its first memorandum, which is as follows:—
“ It is recommended that the statutory period of

desertion he re-defined to provide that dissolution of

•marriage shall be granted where the spouse at fault has

for a period of at least three years immediately preceding

•the presentation of the petition, deserted the other with-

out cause, .provided . .
.’’

and this is the part which I emphasise—

“
. . . that a resumption of cohabitation shall not be

deemed to have interrupted the continuance of the deser-

tion unless—in the opinion of the court—it amounted to

a reconciliation.”

That, you see, instead of stipulating a particular period,

such as three years within the four years, deals with cases

where there has been a genuine attempt at reconciliation.

Would that suit your purpose equally well, or do you

prefer your own version?

—

{Mr. Doughty) : We had not,

of course, seen the Bar Council’s recommendation. One

of the objections I see to it is that there is no definition

of what a reconciliation is. It might only last for a week ;

it might be a perfectly good reconciliation for a week

and still ba.r the three years running—a genuine attempt

to return if accepted is a reconciliation.

7091. In paragraph 6 of your memorandum you

recommend :
—

«
. . that petitions for damages only should be

abolished and that it should only be possible for a

husband to claim damages against a male adulterer in

a petition for divorce on the ground of adultery.

What has been said about that is that petitions “for

damages only” may possibly act as a deterrent to a

would-be adulterer who would like very much to have

intercourse with some other man’s wife The husband

does not want to divorce her but possibly does want to

make the other party pay. What do you say to that?

(Miss Spicer) : We feel that it is more likely to be that

than any other reason.

7092. You do not think that the existence of the remedy

might possibly discourage people from making love to

other people’s wives?-I see no reason why the ordinary

petition for divorce and for damages should not have the

same effect.

7093. A husband can of course seek divorce and

damages if he wishes. In paragraph 9, at the end of sub-

paragraph (i), you say

:

“We deplore, for example, the present tendency to

whittle down the court’s discretion by adherence to

what is sometimes known as the one-third rule and

the practice which existed prior to the decision in Hose

v Rose ... of maintaining that in every case account

must 'be taken of the earning capacity of the wife.

You think, then, that account should not be taken of

the earning capacity of the wife? Other witnesses have

expressed the contrary view very vigorously. I would

like you to enlarge on that a little. We do not say that,

with respect. We say that it should not in every case

be taken into account.

7094. Not in every case, but only in some cases?

—

Where a wife has been used to working, she should go

on working.

• 7095. I see. You say that account should not be taken

in every case, but only in appropriate cases, which you

have just defined?—Yes.

7096. Then, at the end of sub-paragraph (ii), you say:—
“It is for this reason that we recommend that there

should be special registrars with the same qualifica-

tions as Chancery Masters appointed to deal only with

applications for ancillary relief.”

Do you think that they would be fully occupied if they

dealt only with that?—(Mr. Harvey)

:

With respect, the

present position is that there are five of these gentlemen,

or rather there are seven now. In the early 1930’s, I

think, there were five. The difference in the number

of cases that has had to be dealt with is the difference

between 3,000-4,000 and 31,000. These gentlemen do their

best ;
their best is not good enough. The enquiry is a

casual, off-hand running through of the pleadings. Having

regard to the seriousness of these enquiries, which really

do affect the future of a wife and children, it has always

struck me—and I am experienced in these enquiries in

the Divorce Registry, I do most of them myself—that

nothing like sufficient time is given to them, nothing

like a sufficiently probing enquiry into the husband’s means

is undertaken. It is very difficult to have invoked the

interlocutory powers of the court, such as discovery of

documents, inspection of accounts, indeed, cross-

examination of the respondent—because it is said in

answer to an application that all this would add to the

expense. Too much weight altogether is given to the

oath of the husband, whose obvious idea is to cut the

allowance down to the bone. There is no satisfactory

method of appeal ;
the appeal goes to the judge in cham-

bers who is usually extremely busy. He will have any-

thing up to fifty summonses to deal with between ten-

thirty and four o’clock, and very often it is five and

six o’clock for the judge. I generally find that the judge

feels that there has been a complete enquiry before the

registrar, and that it is not for him to go into the matter

de novo. He does very often go into it as far as he

can, indeed fairly exhaustively, but the machinery which

exists at the Registry at Somerset House for these en-

quiries is not used sufficiently. The suggestion here,

put somewhat naively in our memorandum, that the quali-

fications of the gentlemen who should deal with -this

very important question should be the qualifications

which are possessed by the Chancery Masters, is a little

curious coming from us, because those gentlemen are all

members of our profession. Although we would welcome

any type of official who would carry out this very im-

portant enquiry, and do it thoroughly, we should like,

I think, to qualify the parallel drawn with the Chancery

Masters to the extent that, although we complain that the

enquiry made is too short, we would not want too pro-

tracted a one.

7097. You have given reasons for increasing the num-

ber of the registrars, but my question was rather directed

to this: why should there be special registrars to deal

only with these applications? Would it not meet the

Law Society’s point equally well if the number of regis-

trars doing the ordinary duties of registrars were increased?

They could then take more time over applications for

ancillary relief?—I do not think that their training is

such as to make them efficient in exercising judicial

powers, as they do in a very important connection, my
Lord. I myself find it very difficult to remain calm when

I am dismissed after a sketchy enquiry of ten minutes,

when I am fighting for the future of a wife and very

often three or four children. One only has to go into

the messengers’ room and see the list that the registrar

has to get through. He has to do summonses, which

probably take the whole morning ;
he finishes possibly at

one o’clock, goes to lunch and comes back at two, starts

his list for the afternoon. In my view, and in the view

of the special Committee who went very thoroughly into

this matter, that is not adequate.
.
(Mr. Bateson) : I think

that if we had felt it practicable, we would have gone

as far as to say that we thought that this ought to be

done by people of the same quality as High Court judges.

We feel very strongly that it is the quality that we
want to see improved, because we think the work is so

important. We do not think that judges, if they could

do it, would go wrong in the same way as registrars. We
think that, on appeal, if the judge gets a full picture,

as a rule he gets it right. Below that level we do not

think that the enquiry is done by people of sufficient

quality.
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7098. Then, in paragraph 11, you recommend:

—

“
. . . that court welfare officers should only be

employed where a judge is in doubt as to the order that

should be made regarding any specific children and we
do not recommend the employment of a court welfare

officer in every matrimonial cause where there are

children.”

Then you go on :

—

“We further recommend that the court should have
power, if it .thinks fit, to require any children of a

marriage which is the subject matter of matrimonial
proceedings to be separately represented on custody
applications.”

What do you say to the suggestion that the court should
deal with custody in every case for divorce or separation
where there are children? I understand .that at present the

court does not deal with custody in every such case. Is

that right? {Mr. Justice Pearce): If there is a prayer
for custody, that is dealt with, and some judges investigate

the case even if there is no prayer, but I should think
that .most commissioners do not. (Chairman) : It has been
said by other witnesses that, in every case where there

are children, and divorce or separation is sought, the court
should not only investigate the question of custody, but
it should have a report from a welfare officer before
making the order. What do you say to that question?

—

(Sir Sydney Littlewood) : I personally am in favour of the

court considering the question of custody in every case

where there are children. The Committee, to which the

President made reference at the opening of this session,

consisted of eleven solicitors. Ten of them were opposed
to enquiry in every case ; one was in favour of it—I was
that one. So that you see how overwhelmingly I was
outnumbered. The general feeling was that in a great

many cases the solicitors concerned have given most care-

ful thought to this matter with the parties concerned,
going as far they dare without being accused of collusion,

of course, and that the result reached as an outcome of
those discussions is entirely satisfactory. It is because of
that feeling and because of that practice, that the recom-
mendation has taken the form it has taken.

7099. Thank you. I have no questions on paragraphs

12, 13 or 14, but on paragraph 15, which deals with
enforcement of orders for maintenance, etc., I have a

question arising from sub-paragraph (v), where you say :
—

“We are of opinion that it should be possible for

orders for maintenance made in the High Court to be
enforced summarily by committal iby order of a judge
on proof of non-payment under the order.”

I wondered whether that was not a bit drastic. Must not

the husband be given a chance of explaining his position

before committal?—If you please. Sir, it again falls to me
to answer this. Perhaps some members of this Commis-
sion know that I had almost twenty years as a clerk to

magistrates and that I am a past President of the Justices’

Clerks’ Society. I have not been a clerk for the last five

years, as the 'Law Society took up too much of my time.

Under .the Summary Jurisdiction Act and the Money Pay-
ments Act, a .man can be committed unless the court is

satisfied that he has not been able to meet his obligations.

In other words, the burden of proof is on him, and that is

the reverse to the situation under the Debtors Act, which
applies in the county court and on judgment summonses
in the High Court. In practice, since the enactment of
the Money Payments Act, I doubt whether anyone has
gone to prison unjustly for non-payment of arrears under
an order. The most effective way of collecting money is

a suspended committal order, and it is because this Systran

has worked so well in magistrates’ courts and is now
working better than it has ever worked, that we ventured
to suggest that there should be a similar system in the
High Court. We realise that it would probably have to
be extended to county courts too, in view of the fact that
divorces are dealt with in the provinces, but the procedure
should be the same, or as nearly as possible the same, as
the procedure before magistrates. We realise that that
would involve a great change and if the Commission so
desire, we would be prepared to submit detailed sugges-
tions. That would be a heavy work, and we did not
undertake it. We felt that it might be wasted effort to
undertake it before we knew whether you would like it

or not. Indeed, it might be considered presumptuous on

our part if we suggested amendments to the rules of the
High Court. It is the justice of the matter that appeals to
us, and many wives who are dependent on High Court
orders for maintenance have a very poor time. I have
known of quite a lot who have given up trying to get it.

In the magistrates’ courts that only happens where the man
d isappears in a foreign country.

7100. Does it come to this—that you think that the
magistrates have sufficient powers at the moment, that
their procedure is working satisfactorily, and that you
would like a similar procedure applied, indeed, as far as
possible an identical procedure, in the High Court and the
county courts?—Yes, my Lord. (Chairman): It may be
that later we shall take advantage of your kind offer
to supply your suggestions for a full scheme to us, but
perhaps at the moment we can leave that. [See Question
7182.]

7101. (Mr. Maddocks): Might I say that in a magis-
trates’ court the man is, of course, always heard before
a committal? (Chairman): I thought that that was so,
that is why I put the question.—I am sorry. He always
has the chance of being heard. Sometimes he refuses
to say anything when you get him there. (Mr. Maddocks)

:

The onus is on him, and if he does not say anything
a committal order is made against him.

7102 (Chairman): I think that I have stated this
before, but it might interest you to know that, in my first

year as a Chancery judge, I enquired as to the result of
suspended committal orders, which you praised highly,
and I found that I had made thirty-nine suspended com-
mittal orders, and only one man went to prison. In all

the other thirty-eight cases, the man paid up.—That is

my experience, too, in magistrates’ courts.

7103. I will now turn to paragraph 20, in which you
deal with reconciliation. You do not recommend, J see,

that any special reconciliation machinery should be set up
and you say:

—

“ We are of opinion that solicitors, in general, when
first consulted by a client about matrimonial difficulties,

apply their minds to the possibility of effecting a recon-
ciliation between the parties. Experience has shown,
however, that normally when a matrimonial offence
has been committed and a definite decision to institute

proceedings for divorce has been taken, it is only in

exceptional circumstances that a lasting and effective

reconciliation between the parties can in fact be
achieved.”

I follow that, but what do you say as to recourse to

reconciliation machinery at an earlier stage, before a

definite decision to institute proceedings for divorce has
been taken?

—

(Mr. Harvey)

:

I think that it would be very
valuable. The reconciliation machinery that exists, par-

ticularly in the magistrates’ court, gives rise to some
startling statistics which resulted, I think, a fortnight ago
in a statement which struck us as quite a bold one. It

was said that with regard to 830 matrimonial cases, I

think in Stratford, there were 324 reconciliations. Our
comment upon that would be that they must have been
ad hoc reconciliations that lasted a very short time. We
would welcome, I am quite sure, any machinery, if it is

possible to devise it, which attempted reconciliation before

the case comes into our hands, but any practising solicitor

who has had any very great experience in matrimonial
work knows perfectly well, that when the wife—it is par-

ticularly the case with the wife—comes to her solicitor,

her mind is made up. She may not ask his advice, or

if she does, she does not take it. Her decision has been

made, and it is a matter of the utmost delicacy for him
to suggest to her that she should go home and think over

the position again. Personally, I try as far as I can to see

if there is any possible basis left. I have a familiar phrase

that I use. It is this :
“ Is your husband worth forgive-

ness? We all are in grave need of forgiveness ”. I think

that for a woman to take up the position that she insists

on absolute fidelity from her husband is wrong—to rush

into a divorce where the husband has failed on one

occasion, or with one particular woman, and has freely

confessed it to his wife and has placed the weapon in

her hands. In such circumstances, it might be suggested

to her very strongly that she should overlook the offence.

She will be a long time divorced and nobody cares to pause

to ask, “ Did he divorce her or did she divorce him?” I

remember so well, when I was a younger man, my senior
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partner discussing on the telephone once in an attempt

to persuade the opposing solicitor to use his efforts for a

reconciliation. I was very much impressed by it. It is

very difficult to see the position as black or white, it

shades away. The ministry of reconciliation is performed

by the solicitor as far as he can. I am glad to be able to

say here with the utmost confidence that in my experience

the solicitor does his best within well-defined limits, and

that the question of giving advice against his interests

is one which he faces conscientiously. [Sir Sydney

Littlewood)

:

I would like to say that, one way and another,

as a practising solicitor or as clerk to magistrates, I have

seen the inside of some thousands of broken marriages.

I do not think that any person, man or woman, ever

wanted to see the marriage break in the early stages, and

I believe that if there was a body, a really efficient body

of standing, which could be approached in the early days

of trouble in the marriage, a great many marriages would

be saved. I have seen hundreds, I expect, of people

persuaded to go back after they have sought to start

proceedings, either in magistrates’ courts or the High

Court, and those responsible for the persuasion have called

it reconciliation. I know of one successful case, by that I

mean one that has endured for long years, where after fifteen

years the people are as happy as they ever were before.

I think it wrong to try to compel people to submit them-

selves to reconciliation machinery when they are deter-

mined to go ahead, but I think it highly desirable that we
should have even better reconciliation machinery in the

early days of trouble than we have at this present time.

7104. I gather from what you have just said that you
do not think it is much use merely to tell people to go
back unless you try to remove the friction. Is that right?

I understood you to say that in hundreds of cases they

went back, but in only one was there reconciliation?

—

That is after proceedings had been attempted. In the

earlier days, I have seen very fine work done by pro-

bation officers. People in the lower walks of life have
a way of approaching the probation officer. They do
not go with a view to getting a summons ; they go and

say, “ My husband (or my wife) is giving me a bit of

trouble ”, and the probation officer goes round with help

and does a tremendous amount of good. I have never

seen any good of that kind done after there had been the

determination to commence proceedings, except in the

one case I have mentioned. I do know of a case where

a couple lived together for twelve years. I persuaded

the husband to go back to his wife, and after twelve

years he came in to me—it is some years ago now—
and said, “ Twelve years ago you thought you were doing

me a kindness. Actually you did the most unkind thing

you have ever done in your life. I went back and lived

with my wife for twelve years ; twelve years of misery.

I have left her now and nothing will induce me to go

back. I am well over sixty now, and I shall not find

happiness anywhere. If you had let me go when I was

fifty, I might have done ”.

7105. 'In the last sentence you say :
—

“The only additional observation we should like to

make is that the Commission, if it is within their powers,

might consider a recommendation designed to prevent

the possibility of young persons marrying as they now
can within a few days of meeting.”

I think that the Commission presently feel that that is

not within their powers, but I wish to ask this: have

you framed a concrete recommendation on the basis

which you suggest?

—

[Mr. Bateson): No.

7106. Would you be prepared to frame such a recom-

mendation if we asked the Society to do so?—Yes. [Mr.

Harvey): Could I speak very shortly? There is the

question of .preparation for marriage, which is very im-

portant. Is that not involved here to prevent the pos-

sibility of young persons marrying, as they now can,

within a few days of meeting? The idea that I would

hope would underlie any recommendation that is made
by this Committee would be that there should be adequate

preparation for marriage. Adequate preparation for

marriage would mean, I would suggest, that young persons

should -be approached and educated for marriage.

7107. Of course, we have had a great deal of evidence

to that effect which we have very well in mind, and it

may be that we shall be able to refer to it in our Report.

But our view is that .preparation for marriage is plainly
not within our terms of reference.—It is for that reason
that we used the wording we did in our memorandum.
Apparently we have gone outside the terms of reference.

7108. I asked the question because you say that the
Commission “ might consider a recommendation ”, and
I wondered what the recommendation was. If we ask
you to frame one you will do so?

—

[Mr. Bateson) : Yes,
certainly. [See Paper No. 88.]

7109. In paragraph 22 you say, in effect, that you agree
with the Bill which was brought into the House of Lords
by Lord Mancroft?—I think that that is so.

7110. I do not know if you are familiar with the objec-

tions which have been raised to that, Mr. Bateson?—

I

do not think we are.

7111. I think that perhaps it would be right to put,

very briefly, the objections, as I understand them. It

is said that brother-in-law and sister-in-law, for example,

is a very intimate family relationship, and that it can
remain such so long as there is no possibility of these

parties marrying unless and until the wife predeceases

the husbaud. 'But it is suggested that if it becomes pos-

sible for a man, having divorced his wife, to marry his

sister-in-law, a now emotional disturbance is introduced

into .the family circle, which affects the extremely intimate

and friendly relationship which so often exists. It is said

that that would be a bad thing and that it would be
better .to leave the law as it stands. On the other hand,

the point has been made many times that the sister-in-

law is very often the person who knows the ohildren

best and who is well-known by them, and that if the wife

has been divorced it is the most natural thing in the

world for the husband to marry his sister-in-law. What
do you say to the objection I have sketched?—I should

have said that the average member of the public would

not know that the law was not the same, whether you

read “ dead ” or “ divorced ”, and it .would make very

little difference in the ordinary case. Having heard that

objection, I would not personally regard it as a good one.

7112. In paragraph 23 you say: “If this recommenda-

tion is not accepted we recommend that the court should

be given a free discretion to grant leave to bring a petition

for divorce within three years from the date of the

marriage. ...” Could you elaborate that a little? Why
do you think that it is better that discretion should be

free, rather than it should be necessary for the petitioner

to show exceptional hardship or exceptional depravity on
the part of the respondent?

—

[Mr. Doughty): One of our

difficulties in these cases is to know what exceptional

hardship and exceptional depravity mean. It is very often

a question as to which judge you happen to come before.

I know of one case where the age of the petitioner alone

was a factor determining exceptional hardship, because

he was over sixty. I should be quite happy to leave it

to a judge’s discretion, having regard to all the circum-

stances, to decide whether it is a proper case. If he

thought that the parties got married in a hurry because

they were young and silly

7113. Of course that would lead to a certain extent to

uncertainty in the law. It would be very difficult to

advise your clients, would it not?—So it is now.

7114. What occurred to me was that at any rate the

present law gives some guide to a judge as to what are

sufficient circumstances to lead him to grant leave for a

petition for divorce to be presented within the first three

years, whereas you would give him no guide at all.

I do not think that it would be any worse than the present

position. {Mr. Driver)

:

May I add something on that?

We feel that the restriction on the presentation of a

petition should be eliminated completely, and one of the

reasons is that this was imposed by the Matrimonial Causes

Act, 1937, with a specific Object in view. Prior to that

Act there was no such restriction. The object was to

encourage reconciliation during the early years of married

life. Our experience is that that object has completely

failed, and we therefore feel that we should go back to

the old law.

7115. Then, in paragraph 24, where you suggest a discre-

tion in the court, I suppose that you had in mind, that

the facts might not come to the knowledge of the petitioner

within the twelve months’ period?—[Mr. Doughty): I

believe that that happened in the then Services Divorce
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Department, where there was some muddle on the part

of different officials in the Army sending in the papers,

and there was no way of getting over the difficulty.

7116. Was that what you had in mind?—Yes. It is

a very remote possibility in the ordinary way, but it has

happened, through no fault of the petitioner.

7117. In paragraph 25 you make a very interesting

suggestion, which I think was not made to the Committee

on Intestate Succession?—(Mr. Bateson): That is correct,

it is the first time that it has been made.

7118. (Mr. Justice Pearce): I want, first, to deal with

your second memorandum. There you refer to the

memorandum submitted by Mr. Wightwick. Is not this

the real trouble to which Mr. Wightwick was referring?

In the old days, in a Poor Person’s case a wife would

have been represented by a 'Poor Person’s solicitor and

a husband would have had to pay 'Poor Person’s costs,

which would be very small indeed. Now the wife gets

legal aid. The position of a man in the same circum-

stances is this, is it not, that a judge under the existing

machinery is compelled to make a full order for costs?

—(Sir Sydney Littlewood) : No, my Lord, he must make
such order as he sees fit, having regard to the man’s means

and conduct.

7119. He has got to make an order disregarding the

fact that the wife is in receipt of legal aid?—Yes, that

is so.

7120. Take the case of a man earning just a few

pounds a week, and his wife has brought a successful

petition against him and the costs are, shall we say, £50 ;

undoubtedly, if the wife were not in receipt of legal aid

you would—since she was quite blameless—have extracted

that £50 from the man, if necessary over a long period

of years?—Yes.

7121. If one is honestly to carry out the Act of Parlia-

ment which says that one must disregard the fact that

the wife is in receipt of legal aid, you would make a full

order for costs against the husband, though in small

instalments?—Yes—you are talking about a husband who

has not defended?

7122. Yes.—Then the maximum order is made, I quite

agree.

7123. I wonder what is the best way of dealing with

that difficulty. At present, a judge really has no dis-

cretion, but he makes a full order for costs against a

husband who, in the old days, would only have had a

very small order for Poor Person’s costs. I have found

that that comes up very frequently, so it is a serious

difficulty. That difficulty is avoided if the husband has

started by getting a legal aid certificate and then perhaps

has ceased to defend, because then he has had legal aid

and still has it?—That would depend on the course which

had been taken on legal aid, because if he ceased to defend

because he was advised that that was the right course to

take, the legal aid certificate would either be revoked or

discharged.

7124. Of course, if it is revoked or discharged then we
are back in the original difficulty?—If a certificate has been

issued and then it is found that there is no defence, it

is the duty of the solicitor, and indeed of the barrister

acting under the legal aid certificate, to report to the area

committee, and the certificate is then rescinded. The
trouble on legal aid which leads to this is that the Law
Society has had cast upon it by the Government, the

responsibility for administering legal aid as inexpensively

as it can. The Law Society in administering legal aid is

concerned with legal aid alone. We are not given any

discretion, neither is a judge given any discretion, which
enables us to help the wife in a case such as you have

in mind.

7125. To help the husband?—To help the husband or

the wife. You want a husband helped because of the

amount of maintenance a wife can collect, I imagine?

7126. That is one aspect of it, but the other is that you
are making him pay a sum of costs which he would not

have had to pay before the Legal Aid Scheme, and which
is probably going to cripple him for years.—He would not

have had to nay in a Poor Person’s case, but had the

former Poor Persons’ law continued, and even if it had
been possible to get the Bar and solicitors to run it, it

would have been necessary to change the limits consider-

ably, because the upper limit was £4 a week gross earnings.

7127. I was assuming that that would have been in-

creased with the fall in the value of money. But is there

no suggestion you can put forward by which the harsh-
ness to which 1 have referred could be mitigated?—There
is no suggestion which I can put forward within the
framework of the present Legal Aid and Advice Act, and
the Regulations and Scheme made under it. Any ameliora-
tion of the conditions which are causing this trouble would
have to be approved by the Treasury, and it would be
very difficult to get approval. I do not think that the

Law Society, as the persons responsible for the adminis-
tration of the Legal Aid and Advice Act, would be the
proper people to ask for it. If this Commission made a
recommendation, I have no doubt that the Law Society
would be consulted, and as a result of our experience we
could say that we have often known of cases of hardship.

We get them reported to us constantly from all over the

provinces, but we cannot do anything within the frame-
work of the Scheme as it stands at the present time.

7128. I see. With regard to your observations on
cruelty, dealt with in paragraph 3 of your first memo-
randum, I want to clarify the nature of your complaint
about the requirement that the conduct was “aimed at”
the petitioner. Perhaps it is not quite clear to members
of the Commission what is being referred to there. The
situation is this. Sir Sydney, is it not, that in the last year
or 'two, owing to a case in the Court of Appeal, it has
been thought that there is a limitation placed on the

court’s power to find that certain conduct was cruel, by
the necessity that it should be found to be aimed at the

petitioner? Is your view that that should not be imposed
on the wording of the Act of Parliament, which says that

the judge must decide whether the respondent has treated

the petitioner with cruelty?—With the utmost respect, that

is our view.

7129. Of course, whether conduct was aimed at the
petitioner must be one of the matters which one considers

in testing the weight to give to a particular act. Let me
suggest this, that an insult in public, which was deliberately

aimed at a wife, is obviously far more unkind and
reprehensible than a stupid observation which it had never
occurred to the husband would place his wife in an un-
fortunate position. You would agree so far?

—

T agree,

so far.

7130. What you complain of, I imagine, is that one of
the tests which are convenient in weighing lip whether
an act is cruel should be exalted into being an essential

qualification for an act of cruelty? Does that put your
complaint sufficiently clearly?—It does, yes.

7131. (Chairman): Arising out of that, may I say this?

You say that you have made no attempt to frame a
definition suitable for incorporation in an Act of Parlia-

ment. Personally, I should be very grateful if the Law
Society would frame a definition of cruelty which they
think should be incorporated in an Act of Parliament.

—

My Lord, we welcome that and will do it with the greatest

of pleasure. But may I ask one question on that? You
raised the point of the specific grounds and asked whether
we thought that they ought not to be substantive grounds?

7132. Yes.—Do you want us to accept that?

7133. I want you to set out .the definition exactly as

the Law Society would like it to be in the Act of Parlia-

ment, including the addition of the acts which are specified

in paragraph 3 of your memorandum.—We will do that,

Sir. [See Paper No. 88.]

7134. If you think that these acts should be separate

grounds for divorce, then put them in that way.

—

(Mr.
Bateson) : We should probably set out alternative formu-
lae. ( Sir Sydney Littlewood)

:

Going back to this question

of cruelty, we do find it an extremely difficult thing upon
which to advise people, and we find cruelty cases very

difficult cases to fight, most unpleasant. They have a

way of going on for days and days. When we are

advising the husband or the wife—it does not matter which

it is—we know full well that our client, the petitioner,

has suffered, and suffered grievously, as a. result of the

conduct of the other spouse. Do not think that I am
saying that the fault is always on one side, I know that it

rarely is, but we do know that the whole question is

whether, having regard to the state of the law as it is at

the moment, we can persuade the court to believe that

the petitioner has suffered, and when you 'bring a case of

cruelty which is fought, and fought successfully, there is
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not the slightest hope of those people coming together

again, because every bit of mud -which can be thrown has

been thrown, and the petitioner is much worse off at the

end of it than he or she was before. It is a most unsatis-

factory thing.

7135. (Mr. Justice Pearce): There is one thing .to be

remembered about definitions. If you have a really close

definition which will help you in advising your clients of

the extent .to which they can hope to succeed, you are

removing it from the power of .the judges to alter the

standard of cruelty, .perhaps, as the world goes on.—Yes.

Provided the definition is sufficiently wide, I do not think

that anyone at this table would see any objection to that.

7136. I refer now to paragraph 6. Is it really worth

abolishing .petitions for damages? I suppose that one

might say that some of those, of the very few which there

are, are actuated 'by spite, some by a genuine desire to

warn off a home-breaker when .the home has held firm

despite his advances?—(Mr. Doughty): I have never had

one personally, though I have had them threatened against

my clients.

7137. On .the ground, I suppose, that your client had

broken up a home and the husband was very angry with

him?—Yes.
7138. Was there any reason why your client should not

have that threat? It is one of the consequences if you break

up a home.—If the threat were carried out, the husband

and wife would remain married.

7139. But then the husband would not get much in the

way of damages from a judge, if it was brought in spite,

would he?—No.

7140. Is there any great harm in the existing situation?

—There is all the publicity attached to it, which is very

unpleasant.

7141. But are they ever fought? Has there been one in

the last year?—I do not know of one.

7142. So the furthest your objection to it goes is that

a gentleman who had broken up one or two homes had

the unpleasantness of the threat, but not the publicity of

the case?—Proceedings have not been brought, in fact.

7143. Now I want to ask you about condonation, which

is discussed in paragraph 7 of your memorandum. It is

an unfortunate feature of the present law of condonation

that if a wife, shall we say, has a right to divorce her

husband because he has committed adultery once or twice,

and wants .to consider whether she shall break up the home

or go -back to him, you, as a solicitor, Mr. Driver, would

really have to advise her not .to go back to the home and

see how it works, unless she is almost certain that the

reconciliation will 'be successful?

—

(Mr. Driver): Yes, my
Lord.

7144. Because, you .point out to her, she will .then lose

her right to divorce, and if the attempt at reconciliation

is a failure she will be in difficulty?—Yes.

7145. The only way for a wife in such circumstances

really to try out whether reconciliation is possible, is to

go back to the home and see how, in spite of file past,

they get on when they try to live a normal married lite l

7146. And that .the present law forbids?—Yes.

7147 It is obvious that there must come a time when

the hatchet is buried in order that matrimonial life may
become once again secure. Do you think that it would

be a good plan if, shall we say, any attempt at cohabita-

tion lasting for under three months, were not to be held

a bar to relief, if subsequently the innocent party wanted

it? Have you followed what I mean?—I have, and I

would not object.

7148. You can then say to your client, the wife: “ Now
go back to your home, see how you find it; if you find

that it will not work, come back within three months and

you can then go on with your divorce” ?—I should not

object to that solution.

7149. Would you think that that was a welcome addition

to the law of matrimony?—I would.

7150 On the question of abolition of the law of collu-

sion, in paragraph 8, do you not think that your alternative

recommendation is really more practicable than your first

recommendation, that is to say, it -is .preferable to have a

clear definition of collusion instead of abolishing it

altogether?—(Mr. Doughty): Yes, but it depends upon

the definition. There are a good many things which are

technically collusion, which we do not .think ought to be

collusion.

7151. There is some confusion as to exactly what is

collusion, is there not?—I see .that the President of the

Probate, Divorce and Admiralty Division defined it as

a corrupt bargain, but at present a great many of the

things that we should like to be able to do are not in

the nature of collusion.

7152. But then you would be safe in doing them. But

you would, I agree, in the present state of affairs be in

this danger, that it may be that some people would think

they were improper —Legally improper.

7153. Certainly.—But not morally.

7154. But if you abolish the law of collusion altogether,

you do open the way to quite a definite class of case, do

you not, in which the one spouse simply buys a divorce

from the other?—I have never known it happen.

7155. Because .the law of collusion exists. But if iit

were abolished, it would .be perfectly easy for the parties

to come to any bargain they like, and the husband could

buy the divorce from his wife for £10,000?—Can you

suggest any sort of case like that where they would not

be caught under some other branch of the law, perjury

or connivance, or conduct conducing?

7156. Yes, I can. Take the case where the husband has

some complaint against his wife in the way of cruelty,

such that a solicitor would undoubtedly advise him, on
what he has said, that he would probably succeed. Suppose

he would not have a hope if .the case were fought because

his account would then be reduced to its proper perspec-

tive. Suppose then that the wife is paid £10,000 not to

defend. There is no .perjury involved in that, there is

no connivance, there is only the law of collusion to make
such a bargain objectionable, is there not?—It might be

conspiracy.

7157. (Chairman): But if there were no law against

collusion?—But I cannot see why a wife should put herself

in the wrong, for whatever sum of money, and lose her

rights of maintenance.

7158. (Mr. Justice Pearce): There it is, but I would

suggest to you .that as a matter of fact there are quite a

lot of cases like that, of desertion or cruelty, where if

only one side is presented there is a case on which a

judge could probably grant a decree, but when it is really

fought out, it turns out .that the petitioner is not entitled

to a decree. One sees them fought daily, does not one?—
Yes.

7159. In such a case, surely it must be wrong to let

the husband pay a sum of money for the wife not to

defend?—It probably would not pay the wife.

7160. To let the husband win on a thin case of desertion,

and she to get a lump sum, £10,000 or anything you like?

—It is conceivable.

7161. I see what you say about clarification of the law

with regard to collusion. If the President’s definition of

it were adopted, would that be satisfactory?—I do not

think that we can define it as simply as that.

7162. Ultimately you have to make it a question of

corruption, have you not, and the only difficulty is that

somebody -may think that an arrangement is corrupt when

it is not? If a corrupt bargain is improper, when a

husband offers generous maintenance to his wife, someone

may suggest that that is corrupt, in which case the court

would look into the matter, and if it was a perfectly honest

case nothing would happen. Would not that be a sufficient

safeguard?—Yes, but we are particularly anxious that

payments made by the respondent to the petitioner should

not be collusion if that is done properly. For instance,

there are many cases where a wife as a wife is entitled

to a pension on her husband’s death. It is now collusive,

if the wife has perfectly proper evidence and could divorce

her husband, for her to say to her husband, “ Take out

a policy or .provide in some other way the pension I

would have got if I were a widow ”. Yet I cannot see

anything immoral about that.
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7163. Mr. Doughty, we will not argue the matter. But

the fact that there is some doubt between us seems to make
it clear that any doubt there is should be set at rest?

—

Absolutely, Sir.

7164. But on the President’s answer, if you have read

his evidence, namely, that he himself first suggested the

rule that an application for maintenance should be made
at the same time as the divorce proceedings were started,

that was plainly intended ito make it clear that it was to be
open to the parties to arrange matters of maintenance even

before the decree was granted?—I know of no solicitor

who dare do it.

7165. But provided that matter were made clear by
definition so that really any reasonable arrangements be-

tween the parties about money, if they were -not for a
corrupt intention of bringing an untrue case or suppressing

a true case before the court, were allowed, you would
have no objection?—If collusion were limited to bringing

an untrue case or suppressing a true case, then I think
that the law would be much more reasonable than it is

now. (Mr. Harvey): May I, on that particular matter,
give you some statistics, which I have received from Miss
Spicer, in respect of cases of legally aided persons, which
represent about two-thirds of the.to.tal petitions filed? I would
suggest that those cases have passed already through a very
fine sieve, since they have been investigated by the Legal.

Aid Committee. I would suggest, with great respect, that

as to those cases there can be no question of collusion at

all. We, as practising solicitors, are familiar with sug-
gestions of collusion—not often, rarely—and we have to

make up our minds, with no proper, clear definition of the
meaning of the word, whether the case lies on this side or
on that. It seems to me that the suggestion is directly

against the integrity of the practising solicitor.

7166. What suggestion?—The suggestion that there
might be collusion in any given case. The solicitor has to
decide whether the case should ever be allowed to come
into court at all, and if he exercises his professional in-

tegrity he would not allow collusion to take place. The
tragedy of the situation is this, that the deception is prac-
tised and the agreement, if agreement there be, is com-
pleted before the matter ever comes into the hands of the
solicitor. I think that most of us are familiar with cases
where we have been kept completely in the dark, and it

has turned out afterwards that there has been something
savouring of collusion.

7167. I accept that entirely, Mr. Harvey, but I am not
sure how it bears on the questions I was asking Mr.
Doughty.—It may not, my Lord, but it is implicit in this
difficulty in which the practising solicitor finds himself, in
not knowing where to draw the line, and I am looking at
the safeguards which exist already, because I feel very
strongly that we are right when we suggest that collusion
should be abolished altogether. Looking at the safeguards
which already exist, one of the principal ones is of course
the integrity of the practising solicitor

7168. But, if I may interrupt you there, why is the
integrity of the practising solicitor any safeguard, if there
is no objection to collusion?—That is perfectly true, and,
if I may say so with respect, a most apt comment on what
I have said, but if this evil exists, how is it going to be
tackled? At present it is tackled by us, primarily. We
are the first barrier in the way of collusion, and I should
have thought that this bone of collusion has been very
much magnified. That is the way we feel about it, and
it is that which has led us to include in our memorandum
the suggestion that it should be abolished.

7169. iMr. Harvey, I am not crossing swords with you at
afi on the question of whether it has been magnified. All
I am suggesting is that it might be laid down quite clearly
that if a proper and honest bargain adjusting the rights of
the parties is made, that is all right, but if it is a corrupt
bargain for the purpose of blindfolding justice, then that
is wrong. Would not that be a help to a solicitor, 'to have
that as a guide so that he can control his client, whereas
if there were no law against collusion would not the solici-
tor be in a much more difficult position? Is not that fair?
—It is fair from the point of view you put, my Lord,
but if this is not a very serious danger, is there any
reason why -the bar of collusion should not be abolished?
I do not think, personally—and I think it is due to
us to be allowed to say it here—that a suggestion such

as has been made before the Commission, that a solicitor
would commit professional suicide for the pittance of costs
which would result to him from an undefended divorce
case, is anything but frankly incredible. (Mr. Bateson)

:

My Lord, would it be of any assistance .to this Commission
if we were to offer, under our alternative recommendation
to submit to you a definition of what we thought might be
more suitable than the present one? [See Paper No. 88.]

7170. (Chairman): Yes, I think .that it would be very
helpful.—Without departing from our evidence, that that
is only the alternative.

7171. (Mr. Justice Pearce)

:

On your suggestion, in para-
graph 9, that it should be possible for the court to award
a lump sum payment instead of, or in addition .to, income
payments, would you add to that a suggestion that the
court should have power to extinguish the rights of a
wife in respect of maintenance? The lump sum pay-
ment is obviously a useful method, but if the situation
is left m the present state, where a court cannot finally
extinguish the rights of a wife to come back again, your
lump sum payment is really not very much use? In
fact, it may work a serious injustice if the wife spends
it all and comes back for more?—(Mr. Harvey)

:

1 think
that that is a very good .point, if I may say so with respect.

7 172- You would agree that that power should be
added? Yes, I would. I should agree that it was a
very dangerous situation to put her in possession of a
lump sum of money which might be dissipated in many
ways. (Mr. Bateson): I think that we should all agree
that that is a good suggestion.

7173. On paragraph 12, you recommend that proof of
the respondent’s bigamous marriage should raise a re-
buttable presumption of adultery. Would you agree, in
addition, that a certificate of marriage, or other proof
that the respondent has 'gone through a form of marriage
abroad, which may not necessarily be bigamous accord-
ing to the law of that country, should raise a rebuttable
presumption of adultery?—(Miss Spicer): I certainly
would, and I thought that was implicit in the recommenda-
tion.

7174. On paragraph 15, on the question of enforce-
ment of orders for maintenance, would you be in favour,
instead of introducing summary procedure into the High
Court, of remitting to the courts of summary jurisdiction
the collection of a wife’s maintenance?—(Sir Sydney
Littlewood): No, my Lord, I would not. The amount
of an order in the Divorce Court is often quite a sub-
stantial one, £2,000, £3,000, £4,000 a year. In a magis-
trates’ court, two or three magistrates may be dealing with
these matters, and quite often you will get magistrates
who would regard such sums as far too high for any
wife to receive. They are figures far outside their every-
day ken, and I do not think that they would be a suitable
tribunal to enforce payment, especially as it is implicit
in our recommendation that the court considering an
application for enforcement of arrears should have the
right to wipe out arrears. You see, magistrates have the
right to do that. We gave a lot of thought to this, and
we were quite satisfied, unanimously, that it would be
a mistake to remit these orders to magistrates’ courts.
We would not draw a line and say :

“ If over a certain
amount it goes there, and if below that amount it goes
somewhere else”, because we think that it would be a
bad thing to draw that distinction.

7175. Why do you think that it would be bad? I see
your difficulty about the large orders. There is probably
a further difficulty, that the man who is earning very
large sums is probably a man whose finances require
detailed investigation, and the registrars in the High Court
are probably the most suitable tribunal for that. But
what would be the objection to sending to the magis-
trates’ courts all orders for maintenance up to, say, £200
or £300 per annum, and leaving in the High Court the
larger ones?—Our feeling was that it would be a mistake
to let the poor man think that the High Court could not
be bothered with him.

7176. The poor man, or .the wife who is getting the
money?—Both.

7177. Would the wife really worry, if the local magis-
trate gets the money out of her husband?—My experience
is that they are not all like that. I find that some wives
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are very reluctant to take steps against their husbands
after matrimonial proceedings—there are some, of course,

who will get as much as they can, and more if possible.

But I am definitely opposed to making a difference

between Mrs. A. and Mrs. B. because of the amount of

the order.

7178. Yes, but will you agree that the magistrates’

courts are really better qualified to deal with the small

orders, £2 or £3 a week, in view of the type of cases which
they are constantly handling?—I think that they are better

qualified to deal with the type of cases where they grant

orders at the moment, but I should be very reluctant

to send some people before magistrates, and people who
might well have orders within the range which you have
in mind. Magistrates’ courts are known to the public,

they are held locally, there are columns in the local

papers, and lots of women are very sensitive and would
not like to go there. I think that it would be a mistake

—we all felt that it would be a mistake, and that is

why we recommended that, instead of sending the orders

down to magistrates’ courts, we should make the pro-

cedure in the other courts resemble more closely the

magistrates’ procedure, which has proved so effective.

Of course, there is no real facility in a magistrates’ court

to investigate balance sheets, and you can quite easily,

get that in the comparatively small orders, when you

get the man with a business, making £1,000 a year, the

order in favour of the wife being about £300, and to get

at the full figure you have to investigate balance sheets.

In a magistrates’ court I have had that happen. It is very

difficult indeed. The clerk gets the account handed to him,

he does his best to go into it with his magistrates taking

evidence there, then he discusses it with the magistrates

—

but nowadays even that cannot be done.

7179. I was proposing to except the one-man business,

to except the cases where the investigation of balance

sheets, and so forth, is necessary, and to except the cases

of large amounts. Even so, you would not agree to the

others going to the magistrates?—No, I would be opposed

to it. May I say this? In spite of my long experience

of magistrates, I do not think that they are a good tribunal

to deal with matrimonial matters, but that point is not

raised here just at the moment. I have held that view very

strongly, and I have said so in public and to many magis-

trates. We certainly are not in favour of extending their

jurisdiction in this way. I know that they have power now
to award £5 a week to a wife, but we do not want to

see their jurisdiction extended.

—

(Mr. Driver): My Lord,

would you allow me just to support Sir Sydney? I sit as

a magistrate, and I feel that it would be quite wrong to

remit these smaller orders to the magistrates’ courts. My
reason, apart from those which Sir Sydney has given, is

that, rightly or wrongly, there is a stigma attaching to pro-

ceedings in a magistrates’ court amongst the middle classes,

and possibly the lower middle classes, and I think that it

would be grossly unfair to make these people ventilate their

personal affairs in the magistrates’ court, where the Press

is present and the proceedings would be reported in the

local papers.

7180. (Mr. Maddocks): Could I follow up just for a

moment this point about the transfer of small orders?

Take a concrete case which actually happened. A woman
gets a High Court order of 25s. for the maintenance of

an infant of which she was given custody. Her husband

is a man in quite a decent position. He did not pay, and

the woman came to me, as a poor man’s lawyer, six

months afterwards, in terrible circumstances. Ought not

that woman to be able to go to her local court to take

out a summons against the man? It is a small amount,

and she could get him brought before the court and

dealt with in about a fortnight or three weeks.—(Sir

Sydney Littlewood) : I think that that is a somewhat excep-

tional case, but even so, we are not in favour of trans-

ferring High Court orders to magistrates—I do not want

to repeat the reasons—but if our suggestion of procedure

akin .to the procedure before the magistrates were adopted

in the High Court and in the county courts, then that par-

ticular woman’s trouble would be met.

7181. Would it. Sir Sydney, because if the procedure

is in the High Court, unless there is to be a special

procedure for small orders, there are steps to be taken,

and costs incurred, before ever the hearing can come

before a registrar?—That is what we do not understand,

why it should be thought that you must make the High
Court procedure complicated on this particular matter.
We believe that it is possible, and easily possible, to set

up a procedure in the High Court and in the county
court which is just as expeditious and effective, and almost,
if not quite, as inexpensive as in a magistrates’ court.

7182. If there were this arrangement in the High Court,
could a woman handle her own case without assistance
in the High Court? I cannot visualise a woman herself
going to Somerset House and taking out a summons.

—

If we are asked to put forward a scheme, we think we can
put forward a scheme which would make it quite simple
and quite possible. {Chairman)'. In view of your answers
to Mr. Maddocks, I think that I can say now that we
should be glad to have your scheme. [See Paper No. 87.]

7183. (Dr. Roberton): Just one question regarding the
enforcement of orders for maintenance: it has been
suggested that difficulty is experienced in enforcing these
orders in Scotland ; have you knowledge of husbands dis-

appearing in Scotland as if it were a foreign land?—Yes,
I have had experience of that once or twice.

7184. Not very frequently?—Not very frequently, but
it is difficult, and real hardship occurs as matters stand at

the present time.

7185. Then one question on paragraph 13, on the
necessity of bringing a child as a witness in cases of
rape. Might it not only be a question of the difficulty

of expense, but of the impossibility of securing the child’s

evidence?

—

{Miss Spicer): Yes, that, of course, is one of

the difficulties, but then there probably would not have
been a conviction. Here we are suggesting that the con-
viction should be sufficient evidence, and presumably
there would be available the same evidence as was avail-

able when there was a conviction.

7186. (Sheriff Walker): Would you make no dis-

tinction between a certificate of conviction which follows
on a plea of guilty in bigamy or rape, and a certificate

of conviction which proceeds from a verdict of a jury?

—

No, none at all.

7187. Would you turn to paragraph 22, which deals

with restrictions on marriage within certain degrees of
relationship? The effect of that would be to enable a
man, in the event of his being divorced, to marry any
woman whom he could marry after his wife’s death. It

would enable him to marry his divorced wife’s sister,

but would it not still leave a certain gap? Take the case

of a man and his son’s widow, for instance, that is a

relationship by affinity, is it not? A man cannot marry
his son’s widow, can he?

—

(Mr. Bateson): I am not sure

that I quite have your point. We were only suggesting
here that divorce should amount to death, and we were
not going any further than that.

7188. Would you consider the following case? Where
a wife has died a man cannot marry his wife’s daughter,

his step-daughter. Whether his wife is dead or divorced,

he can never marry his step-daughter, am I right?—Yes,

I think so.

7189. According to English law, am I right in thinking

that it is not a crime if he lives with his wife’s daughter,

that is .to say, his step-daughter?—-No, I do not think

that it is a crime.

7190. Is it very logical, or very right from the social

point of view, .to say that a man may lawfully live with

his wife’s daughter, that is to say, his step-daughter, but

he may not marry her?—We have not considered that

aspect of the question at all.

7191. Then have you any personal view about that?

What is concerning me is the dovetailing of the criminal

law of incest into the law prohibiting marriage within

certain degrees of relationship. Would you, or would you
not, accept the view that the law of incest and the law

of the prohibited degrees ought to coincide?—I would not

like to express an opinion on that at short notioe.

7192. You were asked some questions on paragraph 3,

about cruelty and especially the words, “ aimed at ”. If

you take the case where a husband is engaged in some
dangerous occupation to the very great upset of his wife,

and injury to her mental health, shall we say her nervous

condition, are you advocating that that should amount to

cruelty—an act not aimed at his wife, but such an act

as becoming a test pilot or something of that kind, which

upsets his wife very much and leads to her having a
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nervous breakdown? Would that be cruelty?

—

{Sir Sydney
Littlewood)

:

I think that he would be a brave mau who
would go so far as to say that that should be cruelty. It

seems to me that the wife who objected to it, and said

that it was ruining her health, would probably be an

utterly unreasonable woman. You have taken the case

of a test pilot—as you were speaking I was trying to

think of an illustration, and a test pilot was the only

case which came to me—a man becomes a test pilot as

a result of long years of flying, and his wife most certainly

must have known he was going to be a test pilot, before

she married him, and I do not think that a woman can

be heard to say that a husband’s honest livelihood in itself

could be a ground of cruelty. I cannot think that any-

one would go so far as that.

7193. I thought that would be the answer, but still that

might be conduct on the part of the husband which had

the effect of injuring his wife’s health?—He would be in

an unfortunate position, because he would not be any

good for anything else.

7194. [Chairman)-. Your definition will probably clear

this up.—We will do our best, anyway.

7195. 0Sheriff Walker): There is one other question

I want to put to you, and that is about insanity as a

ground of divorce. I do not think that your Society has

expressed any opinion as to whether or not it approves

of divorce on the ground of insanity. In paragraph 5 you

refer to it, and suggest some amendment to the present

ground. I wonder if you could help me as to whether

the Law Society approves of incurable insanity as a ground

for divorce?—(Mr. Bateson ): I think, unquestionably,

yes.

7196. Then could you tell me, in your view, Mr.

Bateson, what is the principle underlying this as a ground

of divorce? There is no matrimonial offence.—I think

the general principle would be that it is wrong to maintain

a marriage when there is no foundation for it.

7197. When the whole structure of the marriage must

have gone?—The whole structure of the marriage must

have gone by reason of this unfortunate circumstance.

7198. How far can you generalise on that?—I should

hate to generalise on a subject which leads one into very

dangerous ground, but (that would be the principle I would

adopt.

7199. Should a principle not be capable of being applied

to all circumstances?—Under modern conditions of

civilisation I should have said “ No ”.

7200. (Mr. Young): I would like to have your help

on the English law of cruelty. Would you refer to para-

graph 3 of your memorandum, where you say, “‘Legal

cruelty ’ has been defined as conduct of such a character

as to have caused danger to life, limb or health (bodily

or mental), or as to give rise to a reasonable apprehen-

sion of such danger ” ? Assume that cruelty is abun-

dantly proved in a case, but a respondent comes along

and says :
“ I am a reformed character ”. What is the

result in English law?—1 think that it would depend

upon the alleged reformation. If he alleged that his

conduct was not aimed at the petitioner, and satisfied the

court that it was not aimed at the petitioner, I think

that the court would be bound to find that it was not

cruelty.

7201. I am asking you to assume that all that has been
proved.—Then the fact that he is a reformed character

I do not think would affect it, in English law today.

7202. I want to be quite clear about that.—You are
assuming that when he gets into court he says: “Yes,
all this happened, I am very sorry, but I am a reformed
character ” ?

7203. And satisfies the judge.—And satisfies the judge.
I cannot think that it would make any difference—at least,

I hope it would not. (Mr. Driver): The matrimonial
offence has been committed.

7204. May I ask you a question about the case where
an order for costs is made against a man whose earn-
ings are small? What is your experience in (trying to
recover the costs from a man who says, “I can only
pay one sum, and you can have that either for aliment
or for costs ” ?—(Sir Sydney Littlewood)

:

I do not know
that we have had that happen exactly. We do know
that the two things clash, and that there are difficulties,

but so far as I am aware the Legal Aid Committee has
not had brought to its notice a specific case where a
man has said that. But we feel that we have got no
choice in the matter, we have to press for our costs.

7205. Is it not the fact that a great many of the cases
under legal aid are amongst what we will call the work-
ing classes?—A good many of them.

7206. And a man who is ordered by a decree of court
to pay a certain sum per week for aliment has only, as

a rule, a very limited amount out of which to pay that.

And if you ask him to pay costs as well out of this

margin, you cannot have both?—We are in a number
of cases collecting by very small instalments.

7207. Can you tell me whether in these cases where
you are compelling the man to pay these instalments,
the wife is still getting her aliment?—I cannot tell you.
We have not had any specific cases reported to us, so far
as I am aware, but where maintenance is being paid,
we are accepting payment of the costs 'by very small sums,
as low as 2s., 3s. or 4s. a week—Miss Spicer fells me that
she has one case of 2s. 6d. a month.

(At this stage the Commission adjourned for a
short period.)

7208. (Mr. Justice Pearce)

:

Sir Sydney, might I refer
to the question I discussed with you as to the difficult
position of the husband who is so poor that he would
be required to make practically no contribution if he were
contesting the case? Yet, at present, owing to the fact
that he does not contest the case, he finds himself com-
pelled to pay his wife’s full costs. Do you think that it

would be possible, if the rule or statute were altered, for
the (Legal Aid Committee to investigate the financial
position of a respondent and to notify the court as to what
was a fair contribution within his means?—That would
easily be possible, and, I think, desirable. It would require
statutory authority. The assessment of income for the
purposes of the Legal Aid and Advice Act is, of course,
done by the National Assistance Board, but if we were
allowed to adopt that procedure there would be no
'difficulties on our side. It could be done quite easily,
and it would save the Law Society the burden of trying
to collect impossible sums in foolishly small amounts.
During the adjournment I have been told of one case
where the amount ordered is £75, and on a judgment
summons it has been ordered to be paid by instalments
of 2s. 6d. per month. That must cost the Fund a lot of
money, and so if the suggestion could be adopted it

would save us all the trouble in those cases. We should
then know the proper amount, and we should stand more
chance of collecting it than we do of collecting the large
amounts by small instalments. Thus, if the Commission
could make such a recommendation, and the Government
saw fit to approve it, I think I may say that the Law
Society would welcome it.

7209. Would you be able to put on paper what you
suggest would be the machinery?—Quite easily.

7210. (Mr. Young): I want to ask you about reconcilia-

tion statistics, Sir Sydney. Would it be fair to say that

it is rather dangerous to accept these statistics which are
given as true reconciliations?—That is my view.

7211. You cannot tell what is meant by the word
“ reconciliation ”, you cannot tell whether it simply means
the parties going together for a night?—No.

7212. I should like to ask Mr. Doughty this question
about collusion. What are the sets of circumstances in

England that you want to get rid of in relation to the

law of collusion?—(Mr. Doughty): Particularly we want
to get rid of the idea, which we have at any rate, that

we must not discuss finance at all until after the decree
nisi. If we can discuss it at all, it is only to the limited

extent of the legal alimony which could be made payable
under an order of the court, but any special payment is,

in our opinion, collusive at present.

7213. Would this be collusion according to English law?
Suppose a wife has a perfectly good ground of divorce,

easily provable, but has no money
; her husband has

money and she goes to him and says, “ I am quite willing

to divorce you, but I want to be sure that I will get the

costs out of you before I start. Pay me £100 and I

will start proceedings for divorce”. That is the only

arrangement between them, the arrangement with regard
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to expenses being paid before commencement of pro-

ceedings. Is that collusion in the law of England?—It

depends entirely on the circumstances. There is an exact

case, of Beattie, where the man gave his wife £15 because

he said that she could not get a solicitor to start the case

unless she had £15. The President adjourned the case

and gave a deferred judgment, and I think I am right in

saying that his decision was that in that particular case

it was not collusion because the woman was going to

divorce her husband anyhow, but that if the £15 had been

paid prior to her decision to take divorce proceedings,

it would have been collusion.
; would nave oecu tuuusiuu.

7214. I want to put this particular case to you. Assume

the husband only comes into it when .the wife comes to

him and says, “ I know you have committed adultery and

I want to divorce you, but I have no money, and I want

to be quite certain I have the money before I start

proceedings. Give me £100 and I will start proceedings ”.

Is that collusion?—According to the case of Beattie, the

judge has got to find out whether she would have divorced

him in any case.

7215. Would it be fair to say that it might be collusion?

—Yes, and would be, I think. (Mr. Bateson): Every

practising solicitor would be terrified of being associated

with that state of affairs in case it might 'be. (Mr. Young)

:

Perhaps I should explain that, according to my knowledge

of the law of Scotland, that would not be collusion, and

in my experience in running the legal section in the Army
I found, as a matter of practice, that whenever any such

arrangement like that was even suggested, the English

solicitor was extremely alarmed. (Mr. Justice Pearce):

I think Mr. Doughty has put it perfectly clearly, that if

it was done to persuade her to bring a divorce action

which she would not do normally it might be collusion,

but if it was merely a case of furnishing her with what

the husband would have to pay in any event, it would

not be collusion. I know that there is a large amount ot
not ibe collusion, i Know tmu iueie a

doubt about this subject, I am not suggesting that it is

otherwise.jherwise.

7216. (Mr. Young)

:

There seems to be a practical point

in that you are not at all sure what is collusion?—(Mr.

Doughty): It is very practical, and it is very important

us.
, a »

7217. (Chairman)

:

That is why you say that if the

doctrine of collusion is not to be abolished, then you want

it defined?—And limited. There was a case about two

years ago where a woman had ample grounds for divorc-

ing her husband, who was living with somebody else. She

wfuld not do so until he settled a reversion on her

children. She told the judge the whole story, and he

held that he was bound to find that that was collusive.

7218 (Mr Young): That was held to be collusive/

Yes because she hid an advantage for her children-she

made a perfectly clean breast of it.

7219 Can you tell me if it is your experience that m

those cases where a ground for divorce arises within the

first*three

8

yeani of marriage, the innocent spouse in a

areat many cases takes steps to obtain a separation '
order

HheSU-s' court?—(Milas

band who is the innocent .party, no, it it is a wire,

t&zsrjrjsnr-r, a=

: trying to effect rec°ncd.a om Save ^
ir Sydney « v*eta it 1

uil

“
0n?-{Sir Sydney

> associate legal aia wixn
. out j am a

ittlewood)

:

In my» '
. should be done by a

believer m coned f
lion, “ it » machiMry.

advice could say, without exercising any compulsion, “ I

suggest that you might go to such and such a place ”?

Would that be a good or a bad thing?—My Lord, you
have used the expression “legal advice”. Legal advice

under the Act is not yet in operation.

7224. “ Legal aid ”, it was a slip of .the tongue for which

I apologise.—It was rather an interesting one, because

with legal advice I think that a great deal of good might

be done by sending people .to a reconciliation body, what-

ever it might be, at an early stage of the trouble. It would

be quite easy for any applicant for a legal aid certificate

to be handed a slip saying, “ If you wish to consult some-

one who may be able to help you towards reconciliation

this is the address”. But I think .that it would be a

mistake to go any further than .that in connection with

legal aid. (Mr. Driver): I would like to express the

view that the bringing into force of the legal advice Sec-

tions of the Legal Aid and Advice Act might go a long

way towards providing reconciliation procedure, because it

would mean that the man in the street would be able at

a much earlier stage to discuss his problems with the

legal adviser, and I think that it might very well be

that just as solicitors regard it as their duty to try to

bring the parties together if possible, so the legal advisers

mp and down the country would regard it as their duty to

do so.

7225. (Mrs. Allen)

:

There are certain bodies which give

advice now, such as the Marriage Guidance Council.

Would you like to express any view in regard to the

voluntary associations already in being, and do you feel

that those bodies, with additional aid, could supply the

service that you have intimated you desire? (Sir

Sydney Littlewood): Yes, I think so, but I would like

to qualify my answer in this way. I had a certain amount

to do with marriage guidance clinics in .the early days, and

I was not very impressed by the people who were in-

terested in them at that .time. I understand from my wife,

who is very interested in them, that that has changed a lot,

but I have had no recent experience with marriage guid-

ance clinics. I think that .the ideal body for conciliationance clinics. 1 think that me iaeai oociy ior cuuuiwuu.

would be some organisation controlled from a central

office so that you had uniformity everywhere, and I think

u „ .wnii.m nf nniH nannle rather than
„„„ j _ jiau unu.uuuur oyv-iyiTuviv, ^ —
you would want a group of paid .people rather than
• '

' unpaid .people. I am very impressed bybringing in more unpaid .people, i am veiy “j

the work that I have seen done by .probation officers,

particularly male probation officers and married female

probation officers. I am not at all sure that it is a good

thing to have an unmarried woman trying to act as a

conciliator.

7226. Which would you feel would be the better of the

two, the voluntary body or someone attached to tne

court?—I do not mind the voluntary body, I am not

objecting to it, but there is a risk that you get as many

opinions as there are individuals Wr. Baaon): May

I add a word? I do not want it .to be thought that our

recommendation under paragraph 2° is being departed

from in any way. As I understand it, individual members

^ing evidence have said that . they fPr°Y'

Lps

>e UU11C IJ. v—-— o— - „ ,

7227 And if you could get the people to use tt.'—l

believe that in time they would use it. m ““

about the very worst person to go to.

7228. May I ask one other question? I shmild UkJ

to know if you have any views in regard to Mrs. bir

White’s Bill?—That, if I may say so, goes *°

il

t“

f

remarks which I made at the outset, ^atihe C^cil of

the «-a*' Society felt^ittlewood): in my
should be done by a the (Law Society felt themseives
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Society, were, I think, unanimous as individuals that any
form of long-standing separation ought to be a ground for
dissolution of marriage. Those are personal views and are
noit the views of .the profession as a whole.

7229. {Chairman): As 'the answer has been given, I

think .that I must pursue it, because a great deal has
been said against Mrs. White’s Bill, and I would like
to see how the members of the Committee feel about what
has been said. First, it has been said that it is wrong
to compel a man or a woman who has committed no
matrimonial offence to be divorced against his or her will.

Secondly, it is said that if you introduce such a measure
you are enabling a man (let us say a man for the sake
of brevity) to take advantage of his own wrong and to

say, “ I have committed adultery, we have been separated
a great many years, I will divorce you Thirdly, it is

said that at present if a man is living with his mistress, or if

he is contemplating taking a mistress, or if a lady is

contemplating taking up a home and living with him,
there is no prospect of her ever becoming his wife or
having legitimate children, and it is suggested that for the
benefit of ibhe community that is a useful deterrent. 1

would like to know how the members of the Committee
deal with these matters.—My Lord, the broad principle is

this, that we as practitioners—and that is really where
we stand in this matter—felt that in any case where the
real fabric of the marriage had irretrievably been des-
troyed, it was better in .the interests of the community, and
civilisation being what it is, that that marriage should be
put to an end, and that it /was time we moved towards
the idea that there was no longer an absolute guilt or
absolute innocence in matrimonial affairs. The lesser of
the evils was to say, “This marriage can never subsist,
it is bad from the point of view of the children, it is

bad from the point of view of the community, and there-
fore it should be dissolved ”, and that it should not be a
matter of innocence or guilt on anybody’s part.

7230. I was not so much putting the question of inno-
cence or guilt, but the fact that at present a party to a
marriage knows 'that unless some definite thing is done
by her she can always remain a wife. Further, 1 am
not quite sure how you are going to frame your suggested
ground for divorce. Is it on the basis of Mrs. White’s
Bill, or something wider? I gathered from what you said
that you were contemplating something wider. May 1

just complete the arguments which have been put before us
by saying this, .that certain witnesses have suggested that if
thecriterion is to be.the fact that the marriage has hopelessly
broken down, then that introduces an element of great
uncertainty, and a great deal would depend upon indivi-
dual judges, who are given no definite basis on which they
can establish a divorce decree? I do not know whether
you were going beyond Mrs. White’s Bill or not.—We were
going beyond Mrs. White’s Bill. Again I must repeat
that we have not put this in our evidence, so we are
speaking as individuals. The tendency was to go beyond
the Bill. I think the standard of proof should be extremely
high, and that, further, any experienced judge would have
no real difficulty in deciding on the merits of any particular
case. But we have not given that in the Society’s evidence,
and I am only speaking as one of many practitioners.

7231. Are you extending it to oases where one party
desires a divorce and the other does not, as well as to
cases where both desire a divorce?—I think, on the whole,
yes.

7232.

{Dr. Baird): Mr. Bateson, I am sorry to .pursui
the subject of Mrs. Eirene White’s Bill, but it is one whid
is concerning the Commission very much, it was real!’
our raison d'etre. I wonder if you have thought of hov
to safeguard the position of the wife, who, not havini
done any wrong, could be divorced and lose pensioi
rights and so on?—(Mr. Bateson): We considered .tha
very carefully, and we felt that if 'there were divorce oi
those grounds, the court would safeguard /the rights o
the innocent party, if you can call one party innocent
in exactly the same way as is done under the presen
procedure. It might be a hardship for someone to b<
divorced who did not want to be, but financially, fron
the point of view of the children, he or she would b<no worse off -than under the present procedure.

1 d,° not cluite know bow you con.wP
v^, ^Vmg that’ be

<:ause at the moment a widow
has very wide pension rights, she also has rights or

intestacy, and she has rights to apply under the Inheri-
tance (Family Provision) Act, .1938 ; and none of these
things is open to a divorcee.—It would be necessary to
alter the law generally. For example, on pension, rights
we took .the view that if we had considered dealing
with Mrs. White’s Bill, we would also have had to make
suggestions to deal with such matters as pension rights.
Paragraph 25 of our memorandum, my Lord, would have
a bearing on that.

7234. That refers to the case of a wife who has
divorced her husband. Are you going to make that
applicable generally?—Were the other suggestions carried
into effect, that section would have .to be amplified
accordingly.

7235. There are two other matters arising on the ques-
tion of financial provision. First, how are you going
to provide pension rights for two, or perhaps three, four
or five wives, under that suggestion?'—We considered that
very carefully. I cannot at the moment remember what
we had in our minds, but I think that our main idea
was that in circumstances such as that, the first wife
would be the only person to be considered. A subse-
quent wife would have to take the facts as she found
them, namely, /that the first wife was provided for.

7236. And is that in the case of divorce under Mrs.
White’s Bill, or under your very much wider provision
about the marriage having been hopelessly broken up?—We had in mind both. (Mr. Harvey)

:

Would it be pos-
sible to deal with the matter under /the question of pre-
serving for the wife the rights under the Inheritance Act,
and, of course, if she were the petitioner then she would
have her /right to secured maintenance after .the decree?

7237. In many cases she would not be a petitioner.

However, as .the Committee have embarked upon this,

giving their views as a Committee, might I ask the Com-
mittee to supply us with the statutory provisions which
they think would remove any injustice to the party who has
not committed the matrimonial offence?—(Mr. Bateson):
You put us in some difficulty because, as I said at the
very beginning of this, we have no mandate whatever.
You would have to ask us for a memorandum from . . .

(Chairman): I have not made myself clear. Speaking
for the Law Society you replied that you had no man-
date to deal with the matter, and you did not propose
to answer a question on it. You then quite volun-
tarily embarked upon telling us what the Committee
thought on .the subject, and I am asking you as a Com-
mittee, as you have expressed a view, to show us how
it can be given practical effect by legislation.

7238. (Dr. Baird): May I suggest that as the Com-
mittee was unanimous, it would be very valuable for the

Commission if the members could submit a memoran-
dum to us on it, because they have vast experience?

—

I am quite sure we can prepare a memorandum from the

Committee, provided it is not tarred with the /brush of
the authority of the Law Society. (Chairman): Thank
you very much. [See Paper No. 88.]

7239. (Dr. Baird): May I ask one further question,

arising from paragraph 23, where you recommend the
abolition of the restriction on petitions for divorce during
the first three years after the marriage? Do you think,
from your experience, that this might lead to many hasty
and ill-considered divorces? Everybody knows that in
the happiest marriage there is a period of adjustment
in the first few years, when serious differences arise, but
these are gradually forgotten. Do you not think that
this three years’ bar is valuable in /giving time for
adjustment?

—

(Mr. Doughty)

:

First of all, I do not think
that I have ever known of any two people entering into a
marriage with the thought of getting out of it easily. I

have heard it said, it was said in the Debate on the 1937
Act, I believe, that if in fact the marriage breaks down
quickly and gets as far as lawyers then there is nothing
that can be done. If the parties have separated and
have gone to lawyers, it is too late for any hope of recon-
ciliation, and if no relief is available, you are merely going
to doom two people to wait an extra time for their remedy.
(Sir Sydney Littlewood)

:

May I say something on that?

I do not know how many cases I have had of people
coming to me in the first three years of their marriage,
probably thirty to forty, and I have never known a case

where the divorce has not gone through at the end of the
three years if they could not get permission earlier.
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7240. {Mr. Beloe) : On ithe other hand, there may have
been others who did not come to you because of the three

years’ limit?—That may well be, yes.

7241. So that it is very difficult to say what is the effect

of that three years’ limit?—My own view is that it has
not any effect in that direction.

7242. If they are going to break up their marriage quickly
nothing will stop them?—That is my view, yes. {Mr.
Doughty): The ones who do come to us always think
that it is a hardship. (Mr. Bateson): I have had many
people who came to me who were not aware of the three

years’ rule.

7243. (Mr. Justice Pearce): Would you not agree that
the three years’ limit is widely known among people? I

am only dealing with evidence of cases that one sees before
one and sometimes I would say it was surprising how much
it seems to have got into people’s consciousness.*—I would
have said the opposite

; on the whole, it is surprising how
many people do not know of it. There are a great many
who do, but I have been astonished by the people in an
educated walk of life who are unaware of it.

7244. (Mr. Beloe) : May I take it, my Lord, that the
members of the Committee are going to present a memo-
randum on the position of the wife in the event of Mrs.
Eirene White’s Bill being approved, or is their memoran-
dum to be wider than .that? {Chairman): I certainly
understood that it was to be wider and would embrace not
only their approval of Mrs. Eirene White’s Bill, but also
their approval of certain other grounds of divorce, which
perhaps have not been quite clearly defined. Is that not
right?—I think so, and certainly we would deal with what
might widely be called property rights arising out of those
recommendations.

7245. {Mr. Beloe)

:

I was going to ask a question about
divorce by consent if they had not had that in mind for
their proposed memorandum. The other questions I want
to ask are about children, and the first one is in relation

to paragraphs 2 and 3. In paragraph 2 you advocate the
abolition of judicial separation, and in paragraph 3 you
say, in effect, that it should be possible to divorce your
husband or your wife because of his or her cruelty to your
children.—Yes.

7246. (Might it not be in the interests of the children and
of the innocent spouse that she should just remove the
children from her husband and still remain his wife?

—

(Sir

Sydney Littlewood): I cannot think why.

7247. Might not the husband cease to be cruel to his
children?—If they were removed, and I understood you
to say they were to be removed, he would not have the
chance of being cruel to them.

7248. The wife might try him out casually by letting

him see the children.—I see—yes, I suppose she might.

7249. Might the wife not herself be very fond of him,
and might he not himself be very fond of his wife?—

I

have known of a good many cases where ithe wife’s only
complaint has been cruelty to the children, sometimes her
children by an earlier marriage, sometimes children of the
second marriage, but I have never known a case where
her affection for her husband has survived that

; he kills

her love while he is being cruel to the children.

7250. Yes, of course those are the cases of the wives
who have taken proceedings because of that?—Of course,

I cannot speak of those who do not consult anybody, but
T have seen such wives in a number of capacities. I have
been a poor man’s lawyer in Kingston in years gone by,
and, as you know, in a magistrates’ court we get wives
coming along in the very early stages, not with a view to

taking proceedings but with a view to getting help. I have
seen a great many, and my experience has been that cruelty
to -the children hurts the wife as much as anything, and
.always kills her love. I am not talking about the occasional
severe tanning when father perhaps lays it on thicker than
tie should do, but I mean cruelty to the children over a
long period. I do not think that the wife’s love can
then survive.

7251. And vice versa?—And vice versa. Certainly vice
versa ;

in ithe case of the wife who is cruel to the children
the husband is even more bitter than the wife in similar
circumstances.

7252. You do not think that separation is worth retain-

ing in that particular case?—In that particular case, no.

19058

7253. The next question is in regard to paragraph 10 of
the memorandum. In the fourth of your recommendations
you say:

—

“ We also recommend that the court should have power
to make orders for custody and for maintenance relating
to all of such children.”

To which children does the word “ such ” apply?—The
wife’s illegitimate children, and adopted children.

7254. And not to the children of the marriage?—Yes.

7255. It does?—To all children. We have in mind that
the court should have power to make orders in respect
of any child associated with the marriage, may I put it

that way?

7256. Whether or not the child is mentioned in a prayer
for custody?—We want them mentioned always in the
petition, whether custody is prayed for or not.

7257. I notice that you want them mentioned in the
petition. Do you want the judge to be free to award
custody whether or not custody is prayed for?—Yes.
we do.

7258. You do not want the judge to have any particulars
before him of the children except what you ask for here?—I do not think we go quite as far as that. You are
referring to paragraph 11, which deals with the welfare
officer, are you not?

7259. Yes, I am.—The Law Society is opposed to the
welfare officer being called in in every case as a matter
of course. They feel that it is unnecessary, and that at

times it would probably be hurtful, but they do think that
wherever a judge wants to call in a welfare officer for a
report he should be able to do so, so that he can have
before him any details that the welfare officer can obtain.
They have very strong views about that. They think that
the welfare officer’s report should be factual and that he
should never give a recommendation.

7260. That was the point that was in my mind. How
is the judge going to know when to ask for the welfare
officer’s report if he has no information before him about
the children except what you have set down here?—He
would probably have a good deal of information given to
him by the counsel representing the parlies.

7261. When custody is not prayed for or when the
prayer for custody is not opposed?—If he wished to have
it, yes. (Mr. Bateson)

:

Once it were known that custody
could be ordered, it would in effect be prayed for, that
is to say, the parties would know that they had to give the
necessary evidence upon which the judge could act. (Sir

Sydney Littlewood)

:

We were all agreed that if the judge
had the slightest doubt he should be at liberty to call in a
welfare officer. The only thing which the majority did
not want was that he should investigate in every case.

7262. I fully understand that view, but may I go a
little further, because I think it is very important to be
clear on this? I find it very difficult to see how a judge

—

and let us remember that at the moment these undefended
divorce petitions go through very quickly—how a judge
could really decide in which instance to ask for further
enquiries, unless he were merely to do it in, say, one
out of every ten cases?—Presumably he could always put
the case back to another day, and give both the parties
an opportunity of appearing before him.

7263. How would he know which case was one that
he ought to enquire into, where there is no prayer for
custody?—He would presumably hear what counsel for
the petitioner had to say, and that is of a good deal of
importance, the help that he gets from counsel. I thinV
that the judge would have no difficulty in finding out from
counsel whether it was a case where he ought to call for
a report. (Mr. Bateson)

:

May I interrupt? Immediately
you alter the law in this respect, all the parties would know
that an order was likely to be made, so that in effect
the parties would be able to defend on this issue alone, on
the merits.

7264. May I just take it a little further? I think it was
Mr. Harvey who said that he believed that there was a
good deal of deception before the parties went to their
solicitors. I hope I am not misquoting Mr. Harvey?—No.

7265. It has been suggested to us that this is what
happens. Supposing there is a bargain between the parties
as to who should have custody. Supposing, for instance,

C
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one of the parties says, “ Right, I will give you a divorce

if I can have the children ”. That will have been settled

before they come to a solicitor?—Yes.

7266. Therefore, neither the solicitor nor counsel will

be in a position to tell the judge anything about that,

and, as I see it, unless the judge has some information,

further than you suggest, before him, he will never be

able to find it out.—(Mr. Harvey): If it is the wife’s

petition, it is a very unusual thing for there to be no

application for custody by the wife, and its absence would

put the judge on his mettle. (Miss Spicer)

:

I agree with

Mr. Harvey. I cannot remember any undefended divorce

case where the wife was the petitioner and she did not

apply for custody. In a great many cases the same would

apply where the husband was the petitioner, unless he had

very good reasons for not asking for custody. As to your

difficulty, all that we want to see is that the petition should

contain information as to the names and dates of birth

of the children. That would not prevent the petitioner

at the hearing being asked, as I think he or she should

be, “ Where are these children? Why are you not asking

for custody? What provision has been made for them?”
Normally one gets information about the children, and it is

put before the judge. He is told where the children are,

and if there is no prayer for custody, that is explained.

I did lots of cases during the war for men who were
serving abroad, and quite often they did not ask for

custody, because they knew that the mother would be kind

to the children, and they in fact had no home for them.

Therefore they did not think it right to ask for custody,

but that would be included in the evidence that went to

the judge.

7267. What opportunity has the judge to ask questions

in the short time available in present circumstances? I

understand that undefended divorce petitions go through
at the rate of about one in every ten minutes. I suppose
that a good deal of that ten minutes is devoted to estab-

lishing the grounds for the divorce. How much of those

ten or fifteen minutes is devoted by .the judge to finding

out about what is going to happen to the children, and
what is best for them?—As long as the judge thinks
necessary for the purpose.

7268. But he does not seem to think a great deal of
time is necessary?

—

(Mr. Bateson ) : All questions of
custody are adjourned indeterminately. (Mr. Beloc): 1

am not talking about contested cases at all. I am trying
to ascertain whether, when it has been agreed, possibly
as the result of a bargain, to whom the children shall

go, the judge is in a position to find out anything about
the children.

7269. (Mr. Justice Pearce) '. If both parties are fighting

about what is to happen to the children, the judge can
obviously investigate and can hope to find out the truth.

Mr. Beloe’s point is this: in an undefended case, the judge
has no hope of finding out what the home circumstances
of the children are, because he merely sees the petitioner,
who may look quite a nice person, yet may be quite
incapable of looking after the children properly. They
may be very unhappy, but there is nothing that the judge
can do unless, as Mr. Beloe suggests, he merely selects
one case in ten and has that case investigated by a welfare
officer. That is the point at issue.—That is quite true, but
is not that the situation today?

7270. That is the situation today. I think that all Mr.
Beloe is pointing out, is that you may tell the judge to
find out in an undefended case whether the children are
being properly looked after, but he has not a hope of
doing so if .there is no independent investigation.—All
that we are suggesting in paragraph 10 of the memo-
randum is that certain information should be given in
respect of any child associated with the marriage. We are
not suggesting that the present practice in questions of
custody should be altered.

7271. (Mr. Beloe): The information with which you
want the judge to be provided is, roughly speaking, the
names of the children and their ages?—We have not
suggested anything more than that. (Mr. Driver): As
I understand the position, Mr. Beloe is suggesting that the
court should at its own instance investigate the question
of custody, and should not, as happens at the moment,
grant it automatically to the party asking for it when the
application is not contested by the other party.

7272. I did not think that I had gone so far as to

make any concrete suggestion. I was really trying to

find out whether your proposal amounted to no more
than that the judge should have before him the names
of certain children. That is so?

—

(Mr. Bateson): Yes,
and should use the welfare officer, if the circumstances

really warrant it.

7273. But you have not yet explained to me how you
propose that the judge should choose the cases in which
he uses the welfare officer?—That is true. We did not
contemplate that he would often use the welfare officer,

except in a contested case. We felt that, broadly speaking,

the parent will contest on merit if there is any real

question about the welfare of the children.

7274. You agree that if the parents have made a bargain

about the children before the case comes to solicitors,

you would not be in a position to know of that bargain?

—

I do not think I ever remember a case where there was
anything like an improper bargain by the parents about
the children.

7275. You would not know, if the parents did not tell

you?—I should be very surprised if I did not know.

7276. You think that that would apply to every solicitor

who deals with divorce cases?—It would apply to the

vast majority. I do not think that there is any substantial

bargaining with children.

7277. 'It has been suggested from many sources—not

from the legal profession but from social service organisa-

tions—that the children are not, in a substantial number
of cases—it is difficult to say how many, say ten per cent,

of the total—going to the right parent and are not properly

looked after.—It may be that they are not properly looked
after, but I should very much doubt, from my experience,

whether they do not go to the better of the two parents.

7278. Are you aware of the arrangements which exist

in a juvenile court where a report is laid before the

justices about home circumstances?—Yes.

7279. You do not think that an independent report of
that kind, automatic, reasonably short, might be of
assistance to the judge?—The great danger of anything
like that—I speak personally here— is that you may get

the welfare officer expressing an opinion, which may be
accepted by a judge, and thus you may get the welfare

officer in effect trying your issue.

7280. Surely that is purely a matter of whether a judge
is doing his job or not?—I do not think so. Nobody
would suggest for a moment that the judge is not doing
his job and doing it extremely well. Moreover, I do not

see how you could find a welfare officer capable of dealing

with all walks of life.

7281. Which walks of life do you think he could not
deal with?—It depends what walk of life he is in himself.

He has to go from top to bottom and I think he would
find himself much better qualified to deal with some cases
than with others. Further, he is not available for examina-
tion and cross-examination.

7282. I would be interested to know which walk of
life you do not think the welfare officer would be suitable

for?—It depends on the welfare officer. I think that one
would be very suitable in the bottom strata of society and
another in the top.

7283. Do you think that a welfare officer who would
be unsuitable in the bottom strata would ever be
appointed?—All my life I have had a good deal to do
with the appointment and training of probation officers,

and I would say that in probation work you get officers

qualified much better in some walks of life than in others.
(Mr. Driver)

:

May I be quite clear as to what exactly
is in Mr. Beloe’s mind? If he is dealing with defended
cases, I entirely understand his questions and I entirely

see his point in regard to the desirability of the welfare
officer coming into the picture. But I do not see where
we are getting to in an undefended case because, you see,
at the moment the party asking for custody gets custody
provided the application for custody is not contested.
Is Mr. Beloe suggesting that notwithstanding the fact that
a party may ask for custody, the judge, if doubtful whether
that party is suitable, should call for a report from the
welfare officer?
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7284. (Chairman) : I think that Mr. Beloe is suggesting

that in every undefended case, no matter what the parties

have agreed, the judge, before deciding upon custody,

should get a report from an independent official. Is that

right, Mr. Beloe, or is that putting it too widely? (Mr.

Beloe): It has been suggested to us that that should

be done. I am trying to get the view of the Law Society

on that kind of suggestion.—The only reason I have

raised this question is that I do not see where the proposal

gets us. If the judge is going to have power to refuse

custody to a party applying, to whom is he going to give

custody as an alternative, if the other party does not want

the children?

7285. Are you sure that the other party does not in

every case?—I should have said that although it is con-

ceivable that there are cases of the kind that Mr. Beloe

is suggesting, namely, where there has been a bargain,

the number of such cases is so small that one could ignore

them. Generally speaking, the person who asks for the

custody definitely wants it.

7286. That is perfectly possible, but the other person

may want it too?—It is up to him or her to come before

die court.

7287. (Sir Russell Brain)

:

May I refer to paragraph 5

of your memorandum? Under your proposals it would be

necessary for the petitioner to prove that the respondent

was of unsound mind. Will you take it that there is no

medical definition of unsoundness of mind? And, as

I understand it, when the law has at present to deal with

unsoundness of mind, it always views it against some

particular requirement, so that the doctor is asked whether

the person is of unsound mind in relation to fitness to

plead, or criminal responsibility, or testamentary capacity,

or something like that. Will you deal with the difficulty

where the court has to find unsoundness of mind in the

abstract, and without any clear medical definition to help

it?—(Miss Spicer)

:

You mean that it would be impossible

for a doctor to say that a person was of unsound mind

with no reasonable expectations of recovery?

7288. No, I mean that the doctor sees people suffering

from disease of the mind in all degrees from slight—what

'one might call border-line—cases to extremely severe

cases. Now the severe cases are easy to deal with, and are

dealt with already. But if you leave “unsoundness of

mind” as a general term, you will find that the doctors

will have great difficulty. They will often disagree over

a large number of people, who are far from normal,

but in respect of whom there is no criterion which they

can apply, unless, by implication, they have to deal with

the question, “ Is this person of unsound mind in relation

to the maintenance of the married state? ” <Chairman) : 1

think that Sir Russell Brain is suggesting that there is a

great difficulty in abolishing altogether the requirement of

care and treatment in a mental hospital, whether voluntary

or compulsory. Is that so? <Sir Russell Brain)

:

What I

am suggesting is this. If you have a period of care and

treatment, not necessarily five years, then you have a rough

and ready rule. You know that it is only applied to

people suffering from a fairly severe degree of disorder

of the mind, which is easily determined. But if unsound-

ness of mind is left in the abstract, it seems to me very

difficult for doctors to say, in the middle of the range

of disorder, whether a person is, or is not, of unsound

mind, since the doctor has no medical test to apply.-

Would it be possible to do it in relation to the married

state, as you have suggested, and what would that mean.

(Sir Russell Brain): I would rather leave that to the

court than to the doctors. Theoretically, I
^

but would it not entail the practical difficulty^ doctors

would be unable -to agree about psychopathic mdmdoal^

about people who have been treated and partially

recovered, and yet will remain indefinitely in an abnormal

state?

7289. (Chairman)

:

Might I perhaps help, if I may, by
putting a concrete suggestion? The Law Society has

suggested that no period of care and treatment in a mental

hospital should be laid down at all, whether voluntary or

compulsory. The suggestion now made is that some
period, possibly two years, is really essential before the

matter could be properly determined. I think that Sir

Russell Brain would like to know what you have to say

to that? (Sir Russell Brain)

:

Yes.

—

(Mr. Bateson)

:

When
we discussed this suggestion—which we did at great length

—we were fully alive to the fact that we were putting the

medical profession in a grave difficulty. If they answer

that there must be a yardstick, provided it was a better

yardstick than the present one, then we should approve.

7290. (Chairman): I think that what is suggested is

that there should not only be the requirement of incurable

unsoundness of mind, but that there should be some
period of detention, whether voluntary or otherwise.—

I do not think, speaking personally, that we should object

to that.

7291. (Lord Keith): If I might intervene, I think that

the suggestion is that there are people who might be

regarded as of unsound mind, who did not need any

treatment at all, at least they did not need to receive

treatment in a hospital or institution. How would such

people be dealt with under your proposals?—I think that

the answer to that is that if the medical profession say

that they are being placed in an impossible position,

then we should be driven to say, “All right, you must

have a yardstick, but make it as small as possible”.

7292. (Sir Russell Brain)

:

There might still be people

who would not come within the criterion. If there is a

period of care and treatment, there would still be cases

which would not be covered by it, but possibly that would

be less troublesome than the greater problem of applymg

some rule in the absence of any period of care and treat-

ment? That seems to be the difficulty?—As I say, I

think that if the medical profession tells us so, we should

have to concede that it would be wiser to have a yard-

stick, but let us have a better polished one than the

present one.

7293. (Lord Keith)

:

I have only one question to ask, in

regard to the definition of collusion. There is a definition

of collusion which is quite familiar and that is this, that

collusion is an agreement to present a false case or to

withhold a just defence, and that nothing else is collusion

but that. Would that meet your views as to collusion?

—(Mr. Doughty): It would not in my view represent

the present law on collusion.

7294. Would it meet your views as to a definition of

collusion that might be introduced?—I think so, but 1

should like to think it over. (Mr. Bateson) : Can you

tp.11 ns where that definition comes from?

7295 Yes, it actually came from one of your great

lawyers, Dr. Lusbington, and although curiously enough

Dr. Lushington may have been the first to enunciate it,

it never seems to have taken hold in England, but it

has been adopted in Scotland and is the law of Scotland

to the present day and was affirmed by the court in

Scotland just a few months ago, in the case of Riddell.

If we may make use of it as our guide when we come

to draft this definition, I am sure that we shall be very

grateful.

(Chairman): Thank you very much for your memo-

randum and for coming here to help us today. You will

let us have these further documents m due course. I

realise that one at least may take a little time.

(The witnesses withdrew.)
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PAPER No. 87

THIRD MEMORANDUM SUBMITTED BY THE LAW SOCIETY
(NOTE:—In response to a request by the Chairman (see Question 7182), this memorandum was subsequently submitted by

Sir Sydney Littlewood, who said in a covering letter that the memorandum could be regarded as part of the Law Society's
evidence.)

By Section 8 of the Money Payments (Justices Pro-
cedure) Act, 1935, when a man has fallen into arrear with
his payments under a justices’ order, the justices make an
enquiry in .the defendant’s presence as to whether his

failure to pay was due either .to his wilful refusal or
culpable neglect, and if they are of opinion that his failure

to pay was not due either to his wilful refusal or his

culpable neglect a warrant of commitment to prison is not
to be issued.

It is to be observed that the justices have to be satisfied

that .the failure to ipay was not due to wilful refusal or
culpable neglect. The effect of this is to put upon the
defendant the burden of proving that failure to pay was
not due to wilful refusal or culpable neglect, and, if he
fails to discharge that burden, a warrant of commitment
to prison will issue.

In judgment summons procedure in the High Court and
the county court the burden of proof is upon the judgment
creditor as a result of Section 5 (2) of the Debtors Act,
1869, which is as follows:—
That such jurisdiction (i.e., to commit to prison) shall

only be exercised where it is proved to the satisfaction
of the court that the person making default either has or
has had since the date of the order or judgment the means
to pay the sum in respect of which he has made default,
and has refused or neglected, or refuses or neglects, to
pay the same.

The result is that from the creditor’s point of view the
procedure under .the Money Payments (Justices Procedure)
Act, 1935, in magistrates’ counts is most satisfactory, and
judgment summons .procedure in both .the High Court and
the county court is unsatisfactory.

The question that arises is, “Is there a hardship on
the defendant in magistrates’ courts? ” Experienced
justices’ clerks have informed us that since the Money
Payments Act came into operation they have never known
a man to go to prison because he cannot pay. They say
that men against whom committal orders are made divide
themselves into two categories, namely :

—
1. Those who are careless.

2. Those with a grievance.

In the case of those in the first category a committal
is an effective cure, and the carelessness rarely recurs.
Those in category 2 are often hopeless, they would rather
go to .prison time and .time again than pay anything. The

result is that the percentage of wives who do not get their
maintenance under a magistrates’ order is very small, and
no man goes to prison unfairly or unjustly.

The wife who divorces her husband sometimes has had
a magistrates’ order before the divorce. Those women
usually choose to rely upon that order rather than have a

• High Court order which, in the case of a man with no
assets that can be seized, is very difficult to enforce. Those
who obtain a divorce but have not previously had a
magistrates’ order, can only obtain an order for main-
tenance from the High Court.

Generally, a divorced man who has an order against him
for a subs.tan.tial amount .pays without difficulty, but .the

wife with an order of a few pounds a week in her favour
often has difficulty in obtaining payment. When the wife
cannot obtain regular payment of maintenance she, and
sometimes the children, suffer hardship.

In magistrates’ courts maintenance is collected by the
collecting officer, and ithis system is very satisfactory. There
is no similar system in the High Court or county court.

We make the following suggestions :
—

1. That any woman who has a High Court order for
maintenance or alimony may apply to the court for an
order -that amounts payable under it shall be paid
through the collecting officer of the magistrates’ court
for the area in which she resides. Such an order should
be made as of course. Thereafter the order, whatever
the amount, will be enforced in the same manner as an
order made by the justices, and be dealt with in .the
same way as though the order had been originally made
by the justices and in no other way, except as mentioned
in the next paragraph.

2. Where a variation in the amount of an order is

sought and the applicant seeks an amount which is in
excess of the amount which justices could have ordered
had they made the original order, the application for
variation shall be made to the High Court.

Notice of any such application shall be served on the
clerk to the justices where the order is being enforced,
and a copy of any order made on the application shall
be lodged with him.

3. In the case of judgment summonses for maintenance
arrears in the High Court or county court, provisions
similar .to those of Section 8 of the Money Payments
(Justices Procedure) Act, 1935, should be substituted

for Section 5 (2) of the Debtors Act, 1869.

(Dated 12th January, 1953.)

PAPER No. 88

MEMORANDUM SUBMITTED BY NINE PRACTISING SOLICITORS

(NOTE:—In response to a request by the Chairman (see Ques
of the eleven members ofa Special Committee appointed by the
Commission on the Society's behalf. As stated in the body o
individual signatories thereto.)

1. Although we, the nine signatories hereto, are all

members of the Special Committee which drafted the two
memoranda submitted to the Royal Commission on behalf
of the Law Society, we present this memorandum at the
request of the Royal Commission solely as individual
practising solicitors. It must not, therefore, be assumed
that the memorandum in any way represents the official
view of the Council of the Law Society despite the fact
that it deals, in the main, with questions specifically put to
those of us who gave oral evidence on behalf of the Law
Society on 17th November. 1952. As the Royal Com-
mission was informed in .the course of that oral evidence,
the Council of the Law Society have resolved not to
submit any evidence on points such as Mrs. Eirene White’s

tion 7238) this memorandum my subsequently submitted by nine
Law Society to draft the two memoranda submitted to the Royal
f the memorandum, the views it contains are solely those of the

Bill, as they feel they have no mandate from the profession
to express views on such controversial matters.

2. It is true that on several of the points dealt with in
this present memorandum the Council of the Law Society
might well be prepared to express a view if time permitted
them to give proper consideration to the questions asked.
It is understood, however, that this memorandum is

required as a matter of urgency ; in the circumstances,
therefore, we have thought that we could best assist the
Royal Commission by expressing our individual views
even on those points where all that is required is amplifica-

tion of propositions advanced in the first of the two
memoranda submitted by the Law Society.
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3. This memorandum accordingly deals with five

specific points, namely, (A) whether there should be any

additional grounds for dissolution of marriage on the lines

of Mrs. Eirene White’s Bill, (B) whether and if so how
“cruelty” as a ground of divorce might be defined by
statute, (C) whether and if so how “ collusion ” as a bar

to relief (assuming it is retained as such) might be so

defined, (D) what steps the legislature should be asked to

take to prevent the possibility of young persons marrying

as they now can within a few days oif meeting, and

(E) preservation of the widow’s pension rights after divorce

in the event of the husband predeceasing the wife.

(A) Additional grounds for dissolution of marriage [see

Question 7238]

4. We recommend that the court should be given a

discretion to grant a decree of divorce at the instigation of

either party to the marriage if :
—

(a) the parties have genuinely lived separately and

apart (whether by agreement or not) for a period of

not less than five years within the six years immediately

preceding the presentation of the petition ;

(b) the parties are living apart at the institution of

the proceedings ;
and

(c) there is no reasonable prospect that cohabitation

will be resumed ;

provided that in exercising its discretion the court shall

have regard to the conduct of both parties, both before

and after the date of the original separation.

5. We take the view that where the parties to a marriage

have genuinely lived separately and apart for a period of

years, whether by agreement or not, there is little hope

of reconciliation and that it should be possible for the

court at the instigation of either party to bring to an end

a marriage which has so clearly failed. In our view such

a ground for dissolution of the marriage is in .the interests

of the “ true support of marriage, the protection of

children, the removal of hardship, the reduction of illicit

unions and unseemly litigation ”, these words being a

quotation from the preamble to the Matrimonial Causes

Act, 1937. We fully realise that this view, which largely

accords with the proposals contained in Mrs. Eirene

White's Bill, is to some extent a departure from the

principles underlying the existing grounds of divorce as

it will enable a petition to be lodged against a person

who has been guilty of no matrimonial offence, but in any

event there is already a slight departure from the under-

lying principles mentioned above in the case of divorce

on the ground of the respondent’s insanity. We wish to

stress that if a divorce is granted on some such grounds

as are suggested in paragraph 4 of .this memorandum the

court should always have power to award maintenance

;

this, indeed, would probably follow from Section 19 of

the Matrimonial Causes Act, 1950, but as we regard this

safeguard of particular importance in connection with

divorces on the above grounds we have thought it desirable

to point this out specifically.

6. We have given careful consideration to the question

whether, either instead of or in addition to the existing

grounds for dissolution of marriage, it should be possible

to apply to the court for a decree of dissolution on the

ground that the marriage has so irretrievably failed as to

have ceased to advance the well-being of the parties, the

children (if any) and the State. A broad principle ol

this nature, which would leave it entirely in the discretion

of the court, having regard to all the circumstances, to

decide whether there should be a divorce is superficially,

at least, attractive. There are at present many marriages

which have completely failed and where this failure is

acknowledged by both parties to the marriage. In the

existing state of the law a large number of these are in

fact dissolved as the result of a deliberate commission

of adultery for the purpose of giving the other party

evidence upon which to base divorce proceedings and we

deplore the present position which only too frequently

involves adultery being committed, investigated and proved

in court for no other purpose than to fulfil the requue-

ments of the law. Although we Me of opinion that

marriages which have so irretrievably failed as h
,

ceased to advance the well-being of the parties, the

children (if any) and the State should be dissolved, we are

of opinion that to determine whether a carriage had

irretrievably failed would put a difficult burden on those

advising on and administering the law. We are of opin ,

19058

however, that if an additional ground for dissolution of

marriage were to be introduced on the lines suggested in

paragraph 4 above and if at the same time “cruelty”

and “ collusion ” were to be defined as suggested in para-

graphs 11 and 12 below, this would go far towards

ensuring that in fact marriages which had irretrievably

failed could be dissolved, although we appreciate that in

some cases hardship might still be caused where the

marriage could not be dissolved until the parties had been
separated for whatever period of years is mentioned in

the legislation.

7.

Our attention has been drawn to the provisions of

Sections 10 (/), 10 {/) and 18 of the New Zealand Divorce

and Matrimonial Causes Act, 1928 (which, as amended,

are set out in the Appendix to this memorandum), and

we have considered whether English legislation on similar

lines would suffice. We have come to the conclusion, how-
ever, that although there should be some safeguard

whereby the petitioner is not entitled to a decree as of

right, the provisions of the New Zealand legislation do not

go far enough ;
the New Zealand court cannot grant a

decree where the respondent opposes it and the separation

is due to the wrongful act or conduct of the petitioner.

(B) Definition of “cruelty” [see Question 7133]

8. We have no wish to extend the classic conception

of cruelty, defined in the case of Russell v. Russell as

“ conduct of such a character as to have caused danger

to life, limb or health or as to give rise to a reasonable

apprehension of such danger ”. We should be well content

if relief on this ground were always available where the

respondent had, during the marriage, been guilty of such

conduct and the petitioner had suffered its consequences.

This would fulfil the principle, which we consider to be

right, that while the normal difficulties and trials of

married life should be borne with patience, understanding

and fortitude, nevertheless, no married person should be

expected to endure conditions created by the self-indulgence

or malignity of the other party which go so far as to

produce or threaten an actual breakdown of health.

9. The loophole to this conception of cruelty which we

seek to stop lies, .as we see it, in the statement of the law

well expressed by Bucknill, L.J., in the case of Kaslefsky v.

Kaslefsky (1950) 2 All E.R. 401, in which he points out:

“ The statute which first made cruelty a ground for divorce

introduced a new word on the subject. Section 2 of the

Matrimonial Causes Act, 1937, which substituted a new

Seotion 176 of the Supreme Court of Judicature (Consoli-

dation) Act, 1925, .gave power to the Court to grant a

decree of divorce if the offending party has since the cele-

bration of the marriage ‘treated’ the petitioner with

cruelty. The earlier Acts simply said ‘ guilty of cruelty .

I think the use of the word ‘treated’ indicates conduct

aimed at the offended spouse”.

10. From this judicial interpretation of Parliament’s in-

tention when making cruelty a ground of divorce, an

unfortunate and probably unforeseen consequence has

ensued. The behaviour of a married person may be so

depraved and detestable as to wreck the health of the

other spouse through shock, worry, shame and distress.

The home and the .married life may be broken up by drink,

drugs, indolence, neglect, dishonesty or a life of crime.

The suffering and injury to health inevitably so caused to

the other spouse may be even more grave than would be

sufficient to justify a divorce on the ground of cruelty

;

yet no such relief is available, because the innocent party

is not the target of this misconduct but merely its victim.

He or she has not been- “treated with” cruelty within

the limited meaning of the Seotion, and the misconduct

is merely to be regarded, in the words of Denning, L.J.,

in the Kaslefsky case, as “a defect of character and

temperament ”.

1 1 To cover suoh cases and to provide the relief from

wrongdoing which we feel Parliament to have wished in

1937, we suggest that Section 1 (1) (c) of the Matrimonial

Causes Act, 1950, be amended to read has since the

celebration of the marriage so conducted himself as to

cause danger or injury or .a probability of danger or injury

ir. tVif. .health of the petitioner .

C) Definition of “ collusion ” [see Question 7169]

12. Assuming that collusion is retained as a. bar to

elief (and we still agree with the view expressed in toe

jaiw Society’s first memorandum .that it should toe

Printed image digitised by the University of Southampton Library Digitisation Unit



764 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Paper No. 88. Memorandum submitted by Nine Practising Solicitors

Paper No. 89. Memorandum submitted by the Ethical Union

abolished), we think 'that the definition advanced by Dr.

Lushington in 1853, namely, “.permitting a false case to

be substantiated, or keeping back a just defence”, and
quoted in thait year in the First Report of the Commis-
sioners appointed to inquire into the law of divorce, could
well be adopted, provided' it is made clear that conspiracy

is an essential element. Dr. Lushington’s definition has
apparently been accepted by the Scottish courts, being

quoted with approval by 'Lord Dunedin in Walker v.

Walker, 1911, S.C. 163 at page 169 and in Younginan
or Riddell v. Riddell on 23rd July, 1952. Col-

lusion could thus be defined as “conspiring together

to .permit a false case to be substantiated or to keep back
a just defence There is no obligation on a respondent
to defend a case and the mere fact that he or she does

not defend should not amount to collusion unless it is

the result of some bargain.

(D) Possible legislation to prevent hasty marriages [see

Question 7108]

13. We have been unable to agree upon the terms of
legislation designed to .prevent hasty marriages. We
think, however, that it may be of interest to the Royal
Commission to know that we are credibly informed that in

well over half the total number of divorce cases handled
by the Law Society’s Divorce .Department the marriage
followed pregnancy.

(E) Preservation of widows’ pension rights after divorce
[see Questions 7237 and 7328]

14. Whether or not a fresh ground for dissolution of
marriage where (the .parties have been living separately
and apart for a period of years is introduced, we think a
divorced wife should, at the count’s discretion, be given
a right to any pension which she would have received as
a widow on her husband’s death if there had been no
divorce. This should apply, however, to pensions which
result from the husband being in pensionable employment
at the time of the divorce. We do not suggest that the
right granted to the divorced wife should in any way
prevent the husband commuting or otherwise dealing with
the pension to the same extent as he may do at present.
The court should, however, have .power, apart from this,

to apportion the whole or part of the pension to the
divorced wife, subject to safeguards to deal with the posi-
tion where the first wife dies before the husband. The
first wife should, in other words, be deemed to remain a
wife for .pension .purposes if, and only if, she does in fact
survive her husband and does not re-marry during his
lifetime. This recommendation amounts to an extension
of what was said in paragraph 25 of the Law Society’s
first memorandum under the heading “ Extension, of the
Inheritance (Family Provision) Act, 1938 ”.

(Sgd.) Dingwall L. Bateson.
E. A. Doughty.
John J. Dykes.
George Gordon.
Edgar C. Harvey.
G. F. Higginson.
Sydney Littlewood.
Niel Pearson.

(Dated December, 1952.)

RESERVATION

I .agree with .the above memorandum subject to a reser-
vation which I desire to make on the recommendation in
paragraphs 4 and 5, as follows:—

I would add a second proviso to paragraph 4 as
follows:

—

And provided that if upon the hearing of a petition
praying for relief on this ground the respondent is

opposed to the making of a decree and it is proved
to the satisfaction of the court that the separation
was due to the wrongful act or conduct of the
petitioner, the court shall dismiss 'the petition unless
iit shall consider that such dismissal will cause excep-
tional hardship to the .petitioner.

This proviso follows the wording of the second portion
of Section 18 of the New Zealand Divorce and Matri-
monial Causes Aot, 1928, save that in cases of exceptional
hardship the court would nevertheless have power to
grant a decree in the circumstances therein mentioned.

The reason why 1 have made this reservation is that,
in my view, if the proposal in paragraph 4 of the memo-
randum became effective, the granting of relief in con-
tested oases would depend so much upon the particular
views or even the whim of the trial judge, that the law
would become uncertain with no settled .principles laid
down as to how the judge’s discretion should be exercised.

(Sgd.) Arthur J. .Driver.

APPENDIX

Sections 10(i), 10(j) and 18 of the New Zealand Divorce and
Matrimonial Causes Act, 1928

10.(i) That the petitioner and respondent are parties to
an agreement for separation, whether made by deed or
other writing or verbally, and that such agreement is in
full force and has been in full force for not less than
three years.

10.(/) That the petitioner and respondent are parties
to a decree of judicial separation made in New Zealand,
or to a separation order made .by a Stipendiary Magis-
trate in New Zealand, or any decree, order or judgment
made in any country if such decree, order or judgment
has in that country the effect that the parities are not
bound to live together, and further, that such decree
of judicial separation, separation order, or other decree,
order, or judgment is in full force and has been in full
force for not less than three years.

18. In every case where the ground on which relief is

sought is one of those specified in paragraphs (ft), (i), and
(j) of section ten of this Act, and the petitioner has proved
his or her case, the Court shall have a discretion as to

whether or not a decree shall .be made ; but if upon the
hearing of a .petition praying for relief on the ground
specified in paragraph (i) or paragraph (/) aforesaid the
respondent opposes the making of a decree, and it is

proved to the satisfaction of the Court that the separation
was due ito the wrongful act or conduct of the petitioner,

the Court shall dismiss the petition.

PAPER No. 89

MEMORANDUM SUBMITTED BY THE ETHICAL UNION
SUMMARY OF EVIDENCE

(i) The co-existence of religious and secular views of
marriage requires a separation of religious regulations and
secular law. The marriage law should be a government
responsibility and not left to private initiatives and piece-
meal reform. (Para. 3.)

(ii) The law has to reinforce the normal acceptance and
practice of life-long monogamous union and to provide
for the exceptions. (Paras. 4 and 5.)

(iii) The present law is flouted because it does not
adequately provide for the exceptions which exist in fact.
A marriage may not be destroyed by the acts which are
recognised grounds for divorce, whereas frequently a
marriage is destroyed without any such acts. A general

ground for divorce is needed to provide relief when in
faot a marriage has hopelessly broken down. (Para. 6.)

(iv) A marriage law reformed on this principle would
retain its deterrence, and would ensure that in all cases
the sanction of withholding divorce lay solely with the
law, to be used solely in the public interest. (Para. 7.)

(v) The Ethical Union endorses in general the proposals
of .the Marriage Law Reform Society, and, in particular,

stresses: (1) the proposal to grant divorce on grounds
of mutual consent and breach of faith

; (2) the proposal
that all matrimonial cases should be heard in the first

instance in magistrates’ courts. (Paras. 9 and 10.)

(vi) The Ethical Union urges the importance of prepara-
tion for marriage, and ithe development of marriage
guidance as a national public service. (Para. 11.)
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THE ETHICAL UNION

1. The Union of Ethical Societies was formed in 1896

and incorporated as the Ethical Union in 1928. Its object

is to promote the study and application of ethical prin-

ciples, and work for this object is carried out by means

of regular and special publications, research, conferences,

summer schools, and by the promotion of permanent local

groups. The present president is Lord Chorley.

2. Members of the Ethical Union are interested in the

marriage law because of their general ethical concern,

since personal happiness and social order are so closely

affected by the condition of marriage, and also because

some of them (for example, the late Mrs. Seaton-Tiedeman,

who founded the Divorce Law Reform Union in 1906)

have concerned themselves particularly with the problems

of marriage and made themselves familiar with the facts

and have persistently called the attention of their fellow

members to these facts. Therefore reform in this held

is a long-standing interest of the Ethical Union. It need

hardly be stated, but it may be stressed, that this interest

is a concern for human happiness and for a moral order

which is fully accepted and observed, and is not an attack

on religious views nor a demand for personal freedom.

MARRIAGE LAW IS A RESPONSIBILITY
OF THE GOVERNMENT

3. Room has to be found in England for the co-

existence of those who believe that marriage is an in-

violable divine institution and those who would regulate it

in the light of experience, as any other human institution.

It is intolerable that either view, with its practical con-

sequences, shall be foisted on those who resent and resist

it. The only way in which the co-existence can be main-

tained without serious frustration and friction is to have a

secular law based frankly on the acceptance of marriage

as a human institution, leaving the religious conscience to

its own belief and observance and the Church to its own

institutional regulations. The attempt of the Church or

of Christians to keep or to get legislation in conformity

with a Christian conception of marriage is as intolerable

as would be an attempt of secularists to interfere in the

province of the Church. The present state of the law is a

confusion of ecclesiastical survivals and recent innovations.

To leave reform to further piecemeal legislation initiated

by private parties is not good social policy. It is me

responsibility of the Government, as the result of full

inquiry, to give the country a coherent marriage law based

on clear and settled principles. The marriage law comes

home to everyone’s interests and affects personal happiness

and moral order so intimately .that it is a prime quesaon

of public policy, a question for the Government.

THE GROUND OF BRITISH MARRIAGE LAW

4 If marriage is a human institution, that does not mean

that it ought to he, or can be, reformed at will on theoreti-

cal principles. Life-long monogamous union is the norm

which has iregulated the ideals and conduct of the

Western nations so long, and is so established m use and

rooted in sentiment and characteristic of the soaal order

that the strong motives which would be needed to institute

a change are likely to prevail with only a very small

minority. At its best, spontaneously c5°se“JS“
sustained, it is the most highly desired S”
o£ sexual union. If the law is based on this assumption

(as we think it should he), its force is to ferforce the

natural and social tendencies which make tta norm pre

vail and to regulate provision for those who, for one

reason or another, fail to conform How is

ment to operate, and how is the failure to conform to be

treated? But, first, why is it in the public interest that

there shall be social conformity to one pattern ot sexual

union?

5. If no more were involved than administrative con-

venience or property inheritance, there could be no un-

answerable case for one social norm. The essential ot

morality is reliable behaviour founded on mutuality or

interests. In a matter of such universal emotional concern

to human beings as sexual relations, it is particularly im-

portant that there shall be settled expectations and reliable

behaviour, not least for the sake of personal health and

happiness, and it is only on such a foundation that any

dependable system of mutual welfare, such as the fa y

19058

is, can be built. If there must be a normal pattern of

sexual relations, and if among Western nations that pattern

has historically and ideally been determined as life-ion*

monogamous union, .the law must confirm this and protect

the institution of the family as the assumed and approved

foundation of the society. If that is the first function of

the marriage law in our society, how is it to be carried

out?

FUNCTION OF THE MARRIAGE LAW AND ITS

PRESENT FAILURE

6. Obviously the function would be rigorously discharged

by a stringent law which recognised and rewarded life-long

monogamous unions and prohibited and penalised all

others. Such a law, with or without religious sanctions,

is too oblivious of human experience to hold the public

conscience and would defeat itself. It is because the

present marriage law in this country is basically a law

of this kind, breached by anomalies and concessions, and

flouted by widespread defiance and deceit, that reform

is needed. Marriage commonly takes place between the

young, and mistakes are easily made. The partners may
be both excellent persons, and the partnership ruinous:

they may be ready and anxious to bear with one another,

and yet with the best will in the world they may find

in the utter intimacy of married life that they are radically

unsuited, that they wear one another down, that in spite

of themselves they are mutually destructive. In such a

case there is nothing right nor reasonable in compelling

the two to continue to live together, nor in preventing their

seeking more hopeful unions with better suited partners.

Such an allowance does not undermine marriage and the

family ;
the withholding of it does

;
the provision of legal

release from a hopelessly unsuitable union is a constructive

measure, a measure of protection, a measure which enables

more people to fulfil the ideal of life-long monogamous

union. Or it may be the case that one of the partners

proves radically unable or unwilling to fulfil the partner-

ship and in that case the other is entitled to be released

by law and enabled to seek a proper union. It cannot be

pretended that the present marriage law protects and

promotes life-long monogamous unions by facilitating the

adjustments which help to make them more common and

more real. By allowing divorce only for specified offences

and disabilities it offers a way out in cases which might

be remedied by married affection or human charity, and

closes the door in cases which are beyond the powers of

married affection or. human charity to remedy. Marriage

is not necessarily destroyed by isolated injurious acts, such

as those which are the present grounds for divorce, and

it may be destroyed without any such acts. What is

needed is a universal ground for divorce by^hich, at the

discretion of the court, a marriage may be honourably dis-

solved if it is in fact a mockery of that life-long union it

L intended to be. Provided that the law allows divorce

only oS the basis of ascertained facts and m cases in which

the marriage is incapable of fulfilment, it serves the pur-

pose of protecting the institution of marnage and con-

firming the normal pattern of sexual union , it is m effect

enabling more people to form stable satisfying unions, and

udess it does so i? fails to conform to and reinforce the

actual morality informed by the realities of experience.

POWERS OF A REFORMED LAW

7 If divorce is granted on universal grounds (breach

of faith or mutual consent, for example) at the discretion

of the court and on the petition of either party, does not

this reduce the function of law to themere registration

of entrances and exits in marriage? What power has the

law, then, to penalise, and so deter, behaviour detrimental

to marriage?
P

Financial liability for the responsibilities

incurred in marriage would remain, and it would be all

the more important that these should be assessed on the

merits of the case, taking into consideration the behaviour

of the parties. The inability of the guilty party to obtain

a divorce on his own petition has not proved a deterrrent

and has sometimes penalised the comparatively innocent,

including children. Under a reformed dispensation, it

may be presumed that any married person who formed

another union without divorce first would not only be

defying the law but would also, by his failure to get a

divorce on the universal grounds allowed, be proved guilty

of wantonly breaking his marriage ;
should he, then, be

D 2
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allowed to petition for divorce after forming the new
union, the divorce he could not get when he merely

wanted to repudiate his wife? Since it otherwise lies

wholly with the partner to the marriage whether he gets

his divorce or not, and not with society and the law, it is

better that he should have the right to petition and that

the matter should be decided in the public interest and not

in the manner of a personal feud.

8. It can safely be said that the law will be strengthened

by reform which brings it into conformity with human
experience, that the institution of marriage will gain in

solidity and dignity, and that personal happiness, with

the social energies and loyalties it inspires, will be spread

wider in the community.

ENDORSEMENT OF MARRIAGE LAW REFORM
SOCIETY’S EVIDENCE

9. Having carefully studied the evidence prepared for

submission to the Royal Commission by the Marriage Law
Reform Society, we wish, consistently with .the views stated

above, to endorse their proposals. In particular, we would

stress two.

(a) For the reasons given above, we think that divorce

should be sought on general grounds, and mutual con-

sent and breach of faith, as defined by the Marriage

Law Reform Society and with the safeguards specified

by them, seem in principle to cover the cases in which

marriage should be terminated.

(b) We regard as specially important the Society’s
suggestion that all divorce petitions should in the first

instance be heard in magistrates’ courts, and that these
courts should be adapted for this purpose. The im-
portance, we think, lies in the availability to these courts
of the service of probation officers, for their good offices

in cases in which reconciliation seems possible and for

their reports on cases in which children are involved
and a decision about custody has to be made. With
the improvement of the probation service for this work
in number, quality, and training, the treatment of divorce
cases would be likely to be more individual and con-
structive.

10. We recognise that these two proposals are the most
radical of all the proposals put forward by the Marriage
Law Reform Society, and the most likely to excite con-

tention. Nevertheless, we think that they are sound, and
conservative in the best sense, and that short of such
major reforms no Government will be able to give the

country a marriage law that will really fortify marriage.

PREPARATION FOR MARRIAGE
11. Finally, we think that preparation for marriage is

of the greatest importance and should not be left to volun-

tary agencies. We hope that the Commission will urge

the importance of developing the work of the National
Marriage Guidance Council with a view to early establish-

ment of a public service of counsellors and classes.

(.Received 21st November, 1951.)

EXAMINATION OF WITNESSES

(MR H J BLACKHAM, B.A., MRS. VIRGINIA FLEMMING and MR. A. F. DAWN, B.A., M.Sc., representing the

Ethical Union; called and examined.)

7296. {Chairman): We have before us, as representa-

tives of .the Ethical Union, iMr. H. J. Blackham, the

General Secretary of the Union, Mrs. Virginia Flemming,

and Mr. A. F. Dawn, B.A.„ M.Sc. What positions do

Mrs. Flemming and Mr. Dawn hold in the Union?—(Mr.

Blackham): They are members of the Council of the

Union.

7297. I am going to invite you to add anything to

your memorandum if you wish to do so, but first, I want
to ask a little about the constitution of the Union. You
say in paragraph 1 :

—

“The Union of Ethical Societies was formed in

1896 and incorporated as the Ethical Union in 1928.”

I need not read it all, but I wanted to ask you this, what
is the membership of the Union today?—It is some 2,000

members with a direct subscription of 7s.

7298. What is the constitution, how is it governed?

—

By a council, with an executive committee for the carry-

ing out of business authorised by the Council.

7299. How was this memorandum prepared? Was it

prepared by the Council, or by a committee, or in what
way?—It was drafted, after consultations, by myself and
circulated throughout the membership.

7300. Did you get any suggestions from the members
for its alteration?—There was no dissent actually to any
matter of principle.

7301. Is there anything you wish to add to this memo-
randum before I ask you some questions?—Yes, I would
like to make a further statement. First, that our stand-
point in relation to the matters before the Commission
is that we have a moral concern with the question of
marriage without theological presuppositions. That is
the general standpoint of the movement.

Then, in connection with our general support of the
written evidence submitted by the Marriage Law Reform
Society, and, in particular, our support of their plea for a
comprehensive ground of divorce, it seems to us that
cases fall into three main classes, which it is important
to distinguish: (1) Cases of invincible incompatibility
for which the appropriate remedy would seem to be

divorce by mutual consent, with proper safeguards, such

safeguards as the Marriage Law Reform Society has

proposed. (2) Cases of settled refusal of one partner to

meet legitimate expectations in marriage, that is to suy,

when one partner does not, and does not intend to,

make the marriage work—which would seem to be
covered by the Marriage Law Reform Society’s proposed
ground of “ breach of good faith ”. (3) Cases of settled

aversion, regardless of the partner’s behaviour and will,

for which divorce after four years’ separation might be
the appropriate remedy. I want to make the general
point that under each of these three heads, cases may
be honourable or dishonourable, and it is not possible for

legal decisions to be based on moral grounds. There
is no possibility of discriminating on moral grounds, which
would represent the actual moral situation in each case,

in awarding divorces in each of these three classes.

On the point that it is the duty of the law to protect
the wronged party—that would be in connection with cases
in the third class that I have distinguished—it is im-
possible to enforce the inwardness of marriage and the
attempt to do so has been abandoned. Financial respon-
sibilities can be enforced and the interests of the children
safeguarded, but, in our view, Lhe empty status, when that
is all that is left, is too poor a -thing and too liable
to abuse to be safeguarded at all costs. It seems to us
to be a relic of a position that has been in principle
abandoned. In this connection, I would like to refer to
paragraph 47 of the memorandum submitted by the
•Marriage Law Reform Society, in which there is a quota-
tion from Mr. Macmillan’s pamphlet, Legal Aspects of
Marriage. [See Paper No. 23, Minutes of Evidence for
the Ninth Day.)

Finally, we think that a radical divorce law is desir-
able, but is only justifiable if matched 'by a positive
public policy to encourage the making of good marriages

;

it is a necessary part of public policy to promote good
marriages. In connection with that I should like to -bring
forward two points from Slater and Woodside’s recently
published study. Patterns of Marriage, in which the
authors say that in this country we are coming to expect
more and more in our marriages. They find a tendency
to the raising of the standard of behaviour in marriage
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through greater expectations between the partners of a

high standard of conduct, which the authors believe

will lead to better relationships in the long run. Secondly,

they comment on what they call the “remarkable speci-

ficity” which eaoh partner in the marriage comes to

assume for the other as a source of happiness or un-

happiness. They suggest that, on the positive side, that is

the ground principle of stability in marriage, and would,

on the negative side, be a ground principle of relief. It

is in the context of a constructive public policy, and with

this recognition of tendencies and factors within marriage,

that we ask the members of the Commission to con-

sider the views which we have submitted.

7302.

Thank you. I have very few questions to ask,

for two reasons: firstly, because your memorandum is

very clear, and secondly, because you say, in the fifth

paragraph of the “ Summary of Evidence ”, that :
—

“The Ethical Union endorses in general the pro-

posals of the Marriage Law Reform Society, and, in

particular, stresses
: (1) the proposal to grant divorce

on grounds of mutual consent and breach of faith

;

(2) the proposal that all matrimonial cases should be

heard in the first instance in magistrates’ courts.”

You return to that again in paragraphs 9 and 10. Now,
as in your first proposal you adopt the views of the

Marriage Law Reform Society, and as that has been gone

into very fully with them and with other witnesses, I do
not propose to ask any questions on divorce by consent

or for breach of faith. I shall ask one question later

dealing with your second proposal, that all matrimonial

cases should be heard in the first instance in magistrates’

courts. I do not think that that has been very fully

discussed. I now go to the beginning of your memoran-
dum. You start with a summary of evidence, then you
give particulars of the Ethical Union, and then you go on,

in paragraph 3, to deal with a matter which you sum up
in the third sentence by saying:

—

“ The only way in which the co-existence can be main-

tained without serious frustration and friction is to

have a secular law based frankly on the acceptance of

marriage as a human institution . .
."

We already have in this country a secular law, and this

Commission is concerned with alterations in that secular

law. You quite appreciate that?—Yes.

7303. We are not concerned with alterations in the laws

of the Church or the views of the Church on a particular

matter. Opinions may differ widely as to what the secular

law should be and that is the subject which it is for us to

discuss. Then you go on to a section entitled, “The
ground of British marriage law ”, which is in the nature of

an introduction to your proposals. Then, in paragraph 7,

you speak about the powers of a reformed law and say:

—

“ If divorce is .granted on universal grounds (breach of

faith or mutual consent, for example) at the discretion of

the court and on the petition of either party, does not

this reduce the function of law to the mere registration

of entrances and exits in marriage?
”

I was not quite sure, reading this paragraph as a whole,

whether you took the view that if divorce was granted

on universal grounds that would be the result. Is that your

view, or is it not?—No.

7304. 'It is not your view?—Our view is that the function

of law would certainly be a good deal more than that,

and especially if one bears in mind the essential point

that we want to make, that it must be part of a general

public policy which goes muoh further in positive provision

for preparation for marriage and so on.

7305. You say that if there is a policy put into effect of

proper preparation for marriage, then you can have these

“universal grounds” without the function of the. law

becoming merely the registration of entrances and exits in

marriage?—It is an abstraction to regard the State as

merely serving that function in so far as it registers a

de facto situation in the marriage.

7306. I found this paragraph a little difficult. It was

almost a rhetorical question.

7307. I was not certain what the answer to the rhetorical

question was. However, I think you have cleared that

up. Then paragraph 8 is comment, upon which I have

no questions. In paragraph 9 we come to the specific

recommendation that:

—

“
. . . all divorce petitions should in the first instance

be heard in magistrates’ courts, and that these courts

should be adapted for this purpose.”

I think that there are certain difficulties and I wondered
how you would deal with them. First of all, the magis-

trates’ courts are very hard worked at present. You
would contemplate that there would be a large increase

in the number of magistrates and in their staffs?—It may
be administratively impossible, but our sole concern in

this is that there shall be available an efficient and
experienced service for finding out information about the

cases, and providing proper reports on which judgments
could be made.

7308. You say that it is, as we would all agree, I am
sure, a very important jurisdiction. Is it really wise to

take it away from the High Court?—Our point would be
satisfied upon this if there was an adequate service of

reporting on cases, as is provided by the probation service

or the welfare officer.

7309. Would you suggest that there should be an appeal
from the magistrates’ court to the High Court or what
would the appeal be?—That is assuming, I think, that

there should be the possibility of appeal.

7310. Would not that possibly multiply litigation?

—

We have no means of saying. I think that it might. But
the essential point we want to press is that there should
be an efficient service in connection with the hearing of
these cases, wherever they are heard.

7311. I am sure that everybody would agree with that,

but you make the concrete suggestion that they should go
in the first instance to magistrates’ courts?—Because of

the probation service, that is the reason. {Chairman):
I think I understand that now.

You lay great emphasis in paragraph 11 on preparation

for marriage. You say that it should not be left to

voluntary agencies and you urge the development of the

National Marriage Guidance Council with a view to the

early establishment of a public service of counsellors and
classes. As I have said, I doubt if this subject is within

our terms of reference, but your recommendations on it

will nevertheless be borne very carefully in mind. It may
be that we shall be able to refer to it in our Report.

7312. (Lord Keith): What your Union seeks to do, as I

understand it, is in the first place to maintain the dignity

of marriage?—Certainly, Sir.

7313. In the matter of the dissolution of marriage, you
have said in paragraph 9 of your memorandum that you
propose that dissolution by mutual consent and for breach

of faith should be recognised. Now, divorce by mutual
consent I understand, and I can leave that out of account

for the moment. Dissolution in respect of breach of faith

would mean normally a divorce .taken by one spouse

against the other for breach of faith. I suppose that

breach of faith is the second category that you referred

to in your opening statement, a settled refusal to meet
the obligations of marriage?—Yes.

7314. As regards the other two categories, invincible

incompatibility and settled aversion, I am not quite clear

who is going to initiate .the divorce in those two cases, if

you do not get mutual consent?—In the case of settled

aversion, the person who had the aversion presumably

would wish to initiate proceedings.

7315. Yes, that I see. You think that in the case of

invincible incompatibility the two parties would be only

too willing to consent to a divorce, so that you would

have mutual consent there? Is that right?—It might be

otherwise, of course.
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7316. That is what I thought, that it might he otherwise.

There might be invincible incompatibility, where one of
the parties was not prepared to agree to divorce?—In that

case, might it not come under the third head of settled

aversion?

7317. Then the person who has the aversion would
bring the proceedings for divorce?—Yes.

7318. That would not come either under mutual con-
sent or breach of faith?—No, it is a third ground,
definitely.

7319. That is what I wanted to clear up. It did not

seem to me that it was quite covered by the grounds set

forth in paragraph 9?—We think that if you do have a

comprehensive ground, you are bound to make these dis-

tinctions, which do not really seem to have been made,
but when one reflects upon it, seem to be quite necessary.

7320. How would you state your comprehensive

ground?—I do not think that one could integrate the

various grounds into one formula, but it is a shift from
the principle of specified offences to a number of general

grounds, is it not?

7321. It is. It seems to me to be somewhat of a

mixture of the two things, a mixture of matrimonial

offences, the middle category is matrimonial offences, as

it were, “refusal of the obligations of marriage”?—Of
a very general character.

7322. Of a very general character, and that would mean
that one of the parties would bring a divorce against the

wishes of the other?—Yes.

7323. Would you let the matter stand upon a broad

definition of that kind—refusal to meet the obligations of

marriage—or would you need further to specify what
were the obligations of marriage and the refusal to meet

them?—There is this difficulty, in civil marriage there is

no specified content. The parties iust agree to be married,

there it begins and ends, so to speak.

7324. That is one of my difficulties. I was wondering

how you would propose to solve it?—I think that one
would have to consider the social content in the marriage.

7325. And that would have to be defined?—Yes, to

make it workable in the courts.

7326. Are you prepared to define it?—Not here and
now. I think that it is something which might be
attempted. After all, the ecclesiastical view on marriage

does make a definition of a kind. It does propose certain

purposes of marriage and gives it a content.

7327. It does, but if one were to adopt that content,

then your obligations would be of a very definite character,

would they not?—Yes.

7328. And the corresponding system of divorce that

would be set up, would probably be of a character which
does not differ in any way from the present system?—

I

do not think that the definition need be arbitrary. I think

that there are legitimate expectations which are so widely

recognised that they could be written down. If it were not

so, marriage would not mean anything, it would be differ-

ent in every case, and no one could could say what it

was.

7329. My difficulty is just to see exactly where your
proposals lead to, and it is a little difficult if one seeks
to tie the thing down in a matter of definition. You would
agree, would you not?—In respect of the second category,
yes.

7330. When you come to the proposed ground of “ settled

aversion ” you would not include that under the heading
of “invincible incompatibility”?—No.

7331. When you come to “ settled aversion ”, how is that
going to be determined—simply upon the evidence of one
of the spouses that he or she has a settled aversion to the
marriage?—I think so. I do not know how it could be
otherwise, but I think that there would have to be a period
of separation, possibly the four-year rule would apply very
appropriately here. Obviously it could be a cover for all

sorts of reasons for getting out of the marriage. That
cannot be helped in the long run, but under a four-year
period it would at least be determined as something serious.

7332. (Mr. Flecker): Might I continue on that point?
In the last sentence of paragraph 6, you say :

“ Provided
that the law allows divorce only on the basis of
ascertained facts . . .

.” Is that what you had in mind
when you talked about a period of separation? It seems
to me that in respect of these various reasons for which
you suggest there should be a divorce, it is very difficult
to use the word “ facts ”. Aversion, for example, is not
quite a fact, in the normal acceptation of the word, but
perhaps you would say that that is not the point. Was
it something such as a period of separation in proof of the
breakdown of the marriage which you had in mind in
using the word “ facts ”?—In relation to .that category of
case, yes.

7333. There are certain cases in which the word “ facts ”

is applicable, but where it is not, you would require some
evidence, such as a period of separation, to establish a
“fact” before you allowed the divorce to be granted?—
The general principles have to be determined by the facts
before they are workable in the courts, certainly.

7334. (Sheriff Walker): Suppose you have a marriage
where the emotions of the parties have changed through
jealousy and aversion to indifference, and the people are
living apart and are never Likely to come together again
What is your view about such a marriage, should it be dis-
soluble or kept alive?—It surely cannot be dissolved
except at the instance of one of the parties. Is your
assumption that neither wishes to terminate it?

7335. I am assuming that they would not consent to
divorce.—I do not think that the State should walk in
and say, ‘ This marriage is intolerable ”.

7336. Assume that one party wants the marriage dis-
solved, the other does not?—If one wants it, in that case
I think our view would be that that person should be en-
titled to petition for divorce.

7337. You are speaking on behalf of the Ethical Union
What as the ethics of that, why should one party be allowed
to get such a marriage dissolved against the will of the
other party? Because, in our view, an ethical marriage
is a two-sided affair, and it has in fact come to an end
unless the two parties wish to maintain it.

7338. I wondered whether you were looking at it from
the point of view of ethics as between individuals, or from
the point of view of the paramount interest of society, let
us say, of the State?—I think both. There is, necessarily
a public interest involved here, but you have in fact three
permanent sources of morality in every such case, the
existing state of the law and public opinion on the law’s
requirements, the state of the parties in so far as they are
in conflict with that, and the public interest in a norm.

7339. It has been put this way, I think :
“ Why should the

party, who has committed no matrimonial offence, be
divorced against his or her will, when he or she has been
promised by the other party a life-long union? In our
view, the answer lies in the abandonment—I do not know
when the date was, in the late nineteenth century—the
abandonment of the attempt to enforce a contract against
an unwilling party. You cannot compel the party to such
a contract to fulfil in any sense the inwardness of that
contract.

7340. That is rather a case of dissolving the marriage
and depriving the wife of her status as a married woman?
~Pu

u
r view is that all you have left is that empty status

which m the public interest is not worth preserving at
all costs, and the cost may be that the party desiring
divorce has entered into another union and has illegitimate
children.

7341. If the public interest came into conflict with the
private interests, say, of the individual wife, which would
you regard as being entitled to prevail?—I do not know
whether there is an abstract answer to the question, but
in so far as there were, I should say that it must be
the public interest. (Mr. Dawn): May I say something
on that? First of all, with regard to separation, I think
that in the Church of England’s evidence it is said that

all the proper purposes of matrimony are completely
frustrated by separation. Secondly, if a man has com-
mitted an offence in law, he may be sentenced to

imprisonment or fined, but in matrimony if a person is
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guilty .technically, or assuming in a special case that he
is really guilty of breaking the marriage, he is sentenced
to a life sentence of celibacy. Then, I should put another
reason. It is not to the public good that people should
be separated for long periods. There is some evidence
of rather a limited kind in the case of people who have
been separated for long periods of an enormous amount
of fornication or adultery or more permanent irregular

sexual relations. You get it in segregated bodies of people
such as in the Forces. That is not to the public interest.

In the Ohurch of England marriage service one reason

for marriage is given as “ to avoid fornication ”. Then,
I should give still another reason. If in marriage one
person should leave father and mother and cleave to

one spouse for life, and the State is a party to the

marriage (which I agree it is), it may seem wrong that the

State at a later stage should, in the community’s interest,

allow one party to break the contract. But I would point

out that the State in certain instances demands that a
man or woman should leave the family, not for personal
or family reasons, but under solemn oath of allegiance
for Queen and country, and puts the family at all the
risks which are entailed by long separation, the danger
to children from the loss possibly of the father in war,
and yet the State does not insist upon the individual
committing himself permanently to that allegiance. It

allows the individual the right, if he wishes, under certain
conditions to secede from the particular nation and join
another country. Yet in regard to marriage, there is a
feeling among a certain section of the public that the
marriage should be binding and that an individual should
not have the right to change his mind. That is another
point which should be given consideration.

(Chairman): Thank you for your memorandum and
for coming to help us.

(The witnesses withdrew.)

(Adjourned to Tuesday, 18th November, 1952, at 2 p.m.)
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PAPER No. 90

EXTRACT FROM A LETTER FROM THE RT. HON. SIR FRANCIS LORD CHARLTON

HODSON, M.C., A LORD JUSTICE OF APPEAL, TO THE MASTER OF THE ROLLS

I do not think that as a Court wo should wish to put

forward any proposals to change the substantive law or

divorce. The same applies to the law relating to property

rights and the law prohibiting marriage with relations.

So far as the administration of the law is concerned,

there are questions which crop up from time to time which

are fit for the Rule Committee to consider and can be

dealt with, by that body. I am thinking, for example, ot

the discretion statement, which I have always thought was

rather a quaint document, but its abolition could be dealt

with by Rule without troubling the Royal Commission.

My own view is that it would be undesirable to lower

the divorce jurisdiction below High Court level. I know

that the work is largely done by commissioners, but the

present system provides a measure of control by the

reported decisions of the High Court judges. The same

situation applies in all civil work since the county court

judges administer .the same law as their High Court

brethren but are subject to the control exercised by the

authority of reported cases. I also attach importance to

the administrative control exercised by the President.

So far as the existing jurisdiction of inferior courts is

concerned, in so far as this refers to the justices’ juris-

diction, I have no suggestions to offer.

(Dated 30th October, 1951.)

PAPER No. 91

MEMORANDUM SUBMITTED
CHARLTON HODSON,

BY THE RT. HON. SIR FRANCIS LORD
M.C., A LORD JUSTICE OF APPEAL

1. Those in this country who have considered the

problems which are now being considered by the Royal

Commission on Marriage and Divorce must, 1 think, taU

into one of two classes. The first consists of people who

regard divorce as an evil thing which is destructive ot

family life and accordingly of the life of the community.

The second class consists of those who take what -may be

called the humanitarian view. They do, I take it, sincerely

believe that if a marriage is not a success or, to use ^he

modern phrase, “has hopelessly broken down , it is

better it should be dissolved.

2 Ever since 1857 when divorce other than by Act of

Parliament became available these two conflicting^ views

have been contending against one another and the tormer

has been fighting a losing battle.

3. In any evidence I may tender for the assistance of

the Commission I do not wish ito conceal the fact that X

hold the first view. I think that each extension of the

grounds for divorce has been harmful and that the insti-

tution of marriage, once it loses its Pe™^ent
-f

is so weakened that it tends to cease .to be what it should

be, namely, the foundation of a healthy community.

4. I think that, in dealing with the question, at should

be realised that hitherto the influence of Ctosh^ teadung

has not been driven out from the legal conception of

marriage. The legal definition of marriage as understood

by the courts of this country is,
“ the union of one man

with one woman for life to the exclusion of all others

If the extreme humanitarians get their way this must, I

think, mean the end of the Christian conception of

marriage and the Christian section of the community

which, even if a minority, has still great influence in the

country and will resist such a change.

5.

I do not know what the supporters of the “ hope-

lessly broken down ” .theory really mean. Who is to decide

that the marriage is hopelessly broken down? If both

parties agree, well and good, it is quite easy for them to go

to the registrar and get their marriage registration can-

celled. If one only thinks so, who is to decide? No judge

could do this. He is trained to ascertain facts on evidence.

He can make up his mind whether adultery, desertion or

cruelty, to name the three main grounds for divorce, are

established. He may be wrong. If he is wrong, there is a

Court of Appeal where the whole matter can be thrashed

out .again before a court of at least three judges, most of

whom will themselves have had experience as judges of

first instance. If .anyone is to decide .that a marriage has

hopelessly broken down, I suppose a doctor would be as

well qualified as anyone else
;
but I cannot imagine the

medical profession being ready .to undertake this burden.

6 To add “hopeless breakdown of marriage” as a

ground for divorce would do away with .the necessity of

having any other categories of grounds for divorce. A
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man would, I suppose, be free ,to say, “ iMy wife is dying
of cancer. She complains a great deal. I want a new and
brighter wife. iMy marriage, I say, has hopelessly broken
down ”. He would have a ground for divorce if the ex-
treme humanitarians carry their views to their logical

conclusion. Many of these people would no doubt say a
divorce should be refused in these circumstances, but I am
bound to say I do not see on what ground they would
take .their stand.

7. From the evidence given some years ago in the courts
of this country in a case involving a Soviet marriage, it

appeared that the Russians .then took the logical view of
regarding marriage as a fact just as birth and death were
facts. It was convenient for these facts to be registered
but ithe registration did not create the fact any more in the
one base than .the other. As soon as the marriage in the
opinion of one party had ceased to exist he or she could
register .the cessation. I understand, but I do not pretend
to have any up-to-date information, that the Russians
now find that this is not satisfactory, that they insist on
the registration of all marriages and do not allow their
dissolution to be effected by the mere declaration of one
of the spouses in or out of a register office.

8. There is one practical difficulty which is already
assuming prominence now that divorce is comparatively
rife among couples who are dependent on the weekly wage
of the husband. According to our law a man has to main-
tain his wife and if she divorces him by reason of his fault
the wife still in theory retains this right. I say in theory
because it is practically impossible for her .to enforce her
rights in a large number of cases. The wage-earner
commonly gives .the bulk of his earnings to his wife on
their receipt and only retains enough to pay for his own
weekly personal expenses including any luxuries he can
afford. If he is divorced he is free to marry again and
his wife, that is, the particular woman to whom he is at the
time married, has herself a right .to be maintained by him
and, what is more, has the handling of the family purse. If
she has a child or children and his wage is in the neigh-
bourhood of £6 or £7 a week, out of which rent has .to be
paid, the financial prospects of any earlier wives or their
children .by this man are not very good. There .simply is
not enough money to go round.

9. This problem is not noticeable amongst well-to-do
people. A super-tax payer may and quite frequently now-
adays does have a number of wives living at the same time
and since after divorce his ex-wives are not treated as one
with him for tax purposes he can manage quite nicely,
since he is permitted to deduct all his wives’ maintenance
allowances from his gross income for tax purposes leaving
his net income comparatively slightly affected.

10. I have referred to this aspect of the consequences of
divorce because I think that if the supporters of the “ hope-
lessly broken down ” solution have .their way it will ' be
impossible to maintain even in theory the legal position
that a woman, innocent in the eyes of .the law, is entitled
to be maintained by her husband after she has divorced
him. I do not know how the right .to maintain is to be
assessed an such cases. Once cruelty, desertion and adultery
are out of the way and .the intangible ground proposed is
put on its place, I do not know what degree of misconduct
on the part of the wife would be deemed to be such as to
disentitle her to maintenance. She would presumably
argue that it was just bad luck that .the marriage had
hopelessly broken down and so she should have her main-
tenance if her financial circumstances warranted it.

11. Even under the present law there is a very narrow
line between divorce on grounds now existing and divorce
on the ground of ‘ hopeless breakdown of the marriage ”.
I have in mind divorce on the ground of cruelty The
courts have never taken the stand that cruelty must consist
ot violence. Any conduct which has caused danger to
me, limb <or health, or which may give rise to a reasonable
apprehension of such danger, may support a finding of

12.

Since cruelty became a ground for divorce there lias
been a tendency amongst comparatively newly married
couples who find they are getting on badly to accuse one
another of cruelty in circumstances which if they were nol
so tragic might be called ludicrous. Each feels the strain
Solicitors and doctors are consulted and each says thai
the one is by his or her conduct imperilling the health oJ

the other. A partner who lapses into silence when differ-
ences arise is accused of sulking and the talkative partner
is accused of nagging, in each case coupled with an allega-
tion of injury to health, actual or apprehended. It is
true that these cases, when contested, usually fall to the
ground, but they cannot be struck out in limine, and the
relationship between the spouses is inevitably worsened
by the raking up of detail after detail, frequently of a
trivial nature, in an endeavour to blacken the other so
as to establish cruelty. In these cases there is often nothing
which can be reasonably characterised as cruelty in the
ordinary sense of the word, but the real contention is that
the marriage has hopelessly broken down because the
parties cannot get on and each is wearing out the nerves
of the other.

13. I know that, in some of the memoranda submitted,
stress is laid on the viciousness of what is called nagging.
Many of these cases in my experience follow a dismal and
very similar pattern. A man and wife live together for
years and may or may not have raised a family. The
husband gets mixed up with a woman many years younger
than himself. He thinks himself rather a success and
enjoys himself until his wife finds out what is going on.
She, feeling herself a woman scorned, uses the only
weapon she has, her tongue. The husband, disliking the
rough edge of this, begs to be divorced, saying that he
wants to marry the younger woman. The wife refuses,
telling her husband not to he a fool and pull himself
together. The husband then hastens to the courts, saying
he must have a divorce on the ground of cruelty consisting
of nagging which has injured his nerves. If he gets a
divorce, convention nowadays directs that he must marry
the other woman. I came across one case of this kind
when the later wife rapidly got bored with her elderly
lover and left him with pocket sadly depleted and no doubt
with little improvement in his nervous condition, having
lost the wife and companion of the best years of his life.

14. Before the 1937 Act none of this dismal story would
have been enacted. The wife would have probably
succeeded in preventing the husband from making a com-
plete fool of himself and a tragedy would have been
averted.

15. This class of case has drawn some very acid com-
ments from a distinguished Scottish judge who implied
that the English had lost their robustness of character in

their approach to cases of this kind.

16. This unhappy raking over the intimate details of
married life is fortunately not as a rule necessary where
desertion and adultery are the grounds for divorce,
although in the former case the circumstances of the
separation do from time to time necessitate an examination
of details of .the same sort as in cruelty cases.

17. I do not suppose that the clock can be put back
and cruelty removed from the list of grounds for divorce,
but I do feel that the existence of this ground has made
those who have recently entened on the married state less

ready to consider one another and to adjust their differ-
ences without recourse to the Divorce Court. Any further
extension of the grounds for divorce must necessarily lead
in the same direction.

18. I have so far only put forward some matters which
in my experience have made me feel that, whatever
reforms in the law of divorce may be put forward, some
attempt should be made to prevent the insidious and con-
tinuous increase of divorce in this country.

19. I am not in favour of giving a general discretion to
a judge or anyone else to give or withhold a divorce in all

cases. This suggestion condemns itself and it would lead
to an unseemly rush to get cases heard before a particular
individual who would be thought likely to be persuaded
that divorce was in the circumstances of the case a good
thing.

20. I am not in favour of any alteration in the law of
collusion. It is true that people are very vague about
what collusion is and that some cases are not necessarily
serious. I am thinking of cases where money passes in

circumstances which amount to the purchase and sale of
a divorce. This should remain an absolute bar. If

grounds for divorce exist, a fresh petition can be presented
free from collusion but the tainted petition must, in my
opinion, be dismissed since otherwise defences can be
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bought off. Even if there is no defence, the court ought
not to be put into the difficulty of having to ascertain
whether or not a defence exists when one side has been
muzzled.

21. Finally, I would like to say a word which is, I hope,
quite unnecessary, in defence of solicitors, ft has been
suggested that solicitors were in the habit of putting
forward false cases supported by false documents such as
letters containing statements of facts known by them to

be untrue. In the whole of my professional experience
at the Bar and on the Bench I have never known a
solicitor do anything of the kind. I maintain that the

standard of professional conduct amongst solicitors is

good and that the reputation of an English solicitor is

deservedly high. In writing a letter on behalf of a client

he will put the client’s case in as favourable light as he
properly can, but he will not wilfully misrepresent the

(facts nor will he allow his client to do so if he can

help it. This applies to divorce as well as other litigation.

Apart from the ethics of the matter, dishonesty would
be fatal to his practice, because no one would pay the

least attention to anything he wrote on any subject once
it became known that he had been guilty of unprofessional

conduct of this kind. I have referred to this matter

because it has received publicity and I am shocked to

think .that the reputation of solicitors should suffer in any
degree by reason of such attacks upon their integrity.

(Received 1C)th November, 1952.)

EXAMINATION OF WITNESS

CThe Rt. Hon. SIR FRANCISLORD CHARLTONHODSON, M.C., aLordJustice of Appeal; called and examined.)

7342.

(Chairman) : Lord Justice Hodson, you have
kindly come here to give evidence today, and I will just

recount the events leading up to it. The first step was
that the Master of .the Rolls sent the Commission a letter

in 1951 saying that the members of the Court of Appeal

did not wish as a body to submit a memorandum, but that

they were in agreement with .the suggestions made by Lord
Justice Hodson in the appendix attached. Then there

followed an extract from the letter from you [Paper

No. 90], which deals purely with administrative matters.

Then, later, you sent to us a memorandum dealing with

the broader aspects of our terms of reference, and in

particular, with the suggested new grounds of divorce. I

would like to ask you, first, whether there is anything

you would like to add before we ask you questions on

your views?—

(

Lord Justice Hodson)

:

I should like to say

that I do not want to be thought lacking in respect to

those .people who take a diametrically opposite view to

that which 1 take. I have read quite a number of the

memoranda which have been submitted, and I realise that

people have given very close and sympathetic study to the

problem, bearing in mind that there is a very large number

of hard cases. No one, I .think, could be more alive to

those hard cases than a person like myself who has had
• a good deal of experience of seeing them in the courts and

hearing the stories that unhappy .people tell. I have lis-

tened to cases which have moved me very much, in the

sense that I have felt that the people who have been

addressing me from the witness box have suffered very

keenly. I have admired .their patience in their suffering

but, nevertheless, I feel strongly that the institution of

marriage cannot be protected unless resistance is put up

to any sort of general extension of divorce on the lines

of meeting hard cases. That is really my .fundamental

view Of course, I have drawn attention to certain par-

ticular .practical difficulties. I have in my memorandum

pointed out what I think is present to the minds of many

of the authors of .memoranda, namely, the .great difficulty

in .providing for maintenance once one gets off what to

lawyers is the well-known field, of providing a remedy for

an injury suffered. Of course, I am in agreement with

the memorandum of the General Council of the Bar on

this point, indeed on most other points and I should

be very sorry to see that principle departed from. It has

been departed .from in the case of divorce on the groun

of insanity, but not, I think, otherwise That is all I

would like .to add on the broad aspect of the matter.

There are one or two specific matters on which I have an

opinion which I have not expressed in the memorandum ,

Tot

I

ought to go ou mdefluitel, trying to cover

the whole field. One of those, if I might be Permitted

to mention it, is condonation. That is referred to in

memorandum of the General Council of the Bar, and

I have a view about that. Lord Keith will correct me

if I am wrong, but I rather think that in the law of Scot-

land the doctrine of revival does not exist in the form

in which it exists in England. I think that condonation

has got very much out of hand by reason of tins doctrine

ofrK which came into existence in the last century

for reasons which are well known to you.

19106

7343.

The revival of the matrimonial offence?—Yes,

possibly by way of a different matrimonial offence

;

possibly, as Mr. Justice Vaisey put it in one case, “to
bury the hatchet in a very shallow grave ”. I should like

to see the doctrine of revival, as it- is in its present form,

abolished, in order that the doctrine of condonation might

at any rate approximate to the theological doctrine of for-

giveness. At .the present moment it does not ; it is merely

a binding over to be of good behaviour. That is my own
view, and I mention it because I saw this topic discussed

in the .Bar Council memorandum, in which a different

suggestion is made. [See paras. 82-88, Paper No. 4,

Minutes of Evidence for the Second Day.]

7344. Yes. Is there any other point you wish to men-
tion?—I do not think so, I do not want to continue

indefinitely.

7345. Perhaps other matters will emerge in the course of

our questions. As I know about your career and possibly

some of .the Commission do not, I will state it for their

benefit, and perhaps you will correct me if I am wrong.

You came to the Bar, I .think, after serving in the war of

1914-18, and I am sure I am not overstating it if I say

that you built up at least one of the biggest junior prac-

tices, your practice being primarily in divorce?—And
probate. (Chairman): And probate. You then, almost

in the same breath, took silk and became a judge of the

High Court near the end of 1937. You are now a Lord

Justice of Appeal, and I think it would not be inaccurate

to say that there is probably no one on the Bench or at

the Bar with a larger or wider experience in divorce cases,

but I do not expect you to assent expressly to that. (Mr.

Justice Pearce)

:

That is so.

7346. (Chairman): Mr. Justice Pearce confirms me,

and it is no good denying it. If I may deal with your

letter, first of all, you say :
—

“ i do not .think that as a Court we should wish to put

forward any proposals to change the substantive law

of divorce.”

Then I think we can go on to the third paragraph, where

you do make a concrete suggestion. You say:

“ My own view is that it would be undesirable to

lower the divorce jurisdiction below High Court level.

I know ithat .the work is largely done by commissioners,

but the present system provides a measure of control

by the reported decisions of the High Court judges. The

same situation applies in all civil work since the county

court judges administer the same law as their tlign

Court brethren but are subject to the control exercised

by the authority of reported cases. I also attach im-

portance to the administrative control exercised by the

I assume that you are there dealing with jurisdiction as

far as it concerns the granting of divorce decrees?—Yes.

7347 I want to put to you certain suggestions that have

been made. Mr. Claud Mullins, for example, in his

memorandum [see paragraph 22, Paper No. 37, Minutes

of Evidence for the Thirteenth Day], dealing not with
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the granting of divorce 'but with the enforcement of orders

for maintenance, says this:—
“ It would be valuable if the law provided that all

High Court orders for alimony below the rate of £5

per week (plus 30s. for each child) should come within

the jurisdiction of magistrates’ courts for enforcement

and, if possible, amendment on fresh evidence being

shown. At present only the High Court can enforce

orders made by the High Court, but High Court pro-

cedure is both expensive and dilatory and even the pro-

vision of legal aid will not make such procedure suitable

for those with small incomes.”

—That is a very valuable suggestion. Perhaps Mr. Justice

Pearce will be able to help you about this, but I should

not have thought the costs of an application to the High
Court were necessarily very high. But still, I .think it is

a good suggestion.

7348. (Mr. Justice Pearce): I think the situation is

that in the High Court, before a wife gets maintenance

from a husband who is not very anxious to pay, she is

a good deal out of pocket because she has to make several

applications, for none of which, incidentally, is she entitled

to recover the full cost that she will in fact have to pay.

—

I am all in favour of everything being done to save people

money.

7349. [Chairman): May I now turn to your memo-
randum? The first four paragraphs deal to some extent

with matters of belief but, as not everyone in this country

holds the Christian belief, you go on thereafter to deal,

on broad grounds, with certain suggestions for amending
the existing law, and you say in the fifth paragraph :

—
“ I do not know what the supporters of the ‘ hope-

lessly broken down ’ theory really mean. Who is to

decide that the marriage is hopelessly broken down?
If both parties agree, well and good, it is quite easy for
them to go to .the registrar and get their marriage regis-

tration cancelled. If one only thinks so, who is to

decide? ”

I (think, if I may say so, that the advocates of the
“ hopelessly broken down ” theory do contemplate that a

judge shall decide whether the marriage has hopelessly
broken down, in this sense, that the parties are never
going to come together again. I think that is the broad
general trend of it. Some people contemplate also a period
of separation so that the judge would have to decide—

I

do not suggest it is a very easy problem—whether there
was no prospect of the marriage ever continuing, or of
the parties ever coming together again. Assuming that
that is the suggestion, what have you to say about it?

—

I am very touched at the faith these people seem to have
in the capacity of judges and lawyers to deal with
problems of that kind. I have not the same faith.

7350. I suppose that your sentence beginning, “ If both
parties agree, well and good . . . .”, is directed to this, that
if this suggestion is adopted, and if both parties agree that
the marriage has hopelessly broken down . . .-—Who
is to contradict them?

7351. Who is to contradict them? In other words, if
they came before the court, no judge would have any
material on which he could contradict them?—I think it
is a (position really in which a judge is not well qualified
to give a decision, any more than anybody else.

7352. You deal very fully with your reasons for thinking
that breakdown of marriage is not a good ground for
divorce, and I want to put to you a suggestion for divorce
by mutual consent which has been put to us in consider-
able detail recently by the Muir Society. I would like to
have your comments on it because it is, as I say, a detailed
suggestion and perhaps more detailed than many. The
suggestion is the Ninth Proposition of the Society’s memo-
randum [see paragraphs 20-23, Paper No. 77, Minutes of
Evidence for the Twenty-Seventh Day], which reads:—

"The legislature should institute an action of dis-
solution of marriage based on the mutual consent of
both spouses. It should be incompetent to raise such
an action during the first three years of the marriage.

In order to constitute a valid marriage, both in the
eyes of the Church, and the law, there must be consent
by each party given freely, genuinely, and seriously.
Mutual consent is essential to validity, and is the basis
of the marriage.”
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So far I think we might all agree

—

“ Where both parties to the marriage later find that
neither of them has any 'longer any desire to cohabit,
the whole basis of the marriage vanishes, and in logic
it is difficult to see how a continuance of cohabitation
can be justified. Where such a situation arises it is
believed that the spouses should be able to raise an action
of dissolution of marriage based on mutual consent.”

I should say at once that later on the Society proposes
certain limitations as to living apart for a certain time and
so on, but have you any comment on that paragraph?

—

I think the objection in principle to divorce by consent is
that it assimilates marriage to an ordinary contract,
whereas marriage is not only a contract but it is a stale
or an estate, and therefore, in my judgment, it is not
capable of being destroyed in .that particular way, as a
matter of principle. Of course, I know that other coun-
tries have adopted divorce by consent and there are strong
arguments in favour of it but, at the same time, I .tliink it
must inevitably tend to weaken the permanent element
which I regard as an essential element in marriage.

7353. Then I will read on :

—

“ There is, however, another ground on which the
institution of such an action is urged. At present the
law provides no honourable remedy for spouses who
have decided that they have no longer any desire to
live .together and wish the marriage tie dissolved. The
result is that spouses in such a position not infrequently
obtain divorce on perjured evidence. In the opinion ofmany lawyers, familiar with court practice, many
actions of divorce based on adultery, or on desertion
are arranged divorces or proceed upon perjured’
evidence. In cases (based upon adultery, the evidence
led is frequently intended to prove that the allegedly
guilty spouse has spent the night in a hotel bedroom
with a third party. It is difficult in many cases not to
view such evidence with marked scepticism.”

Then the memorandum goes on to develop the state of
affairs which the writers think exists today. The con-
cluding sentence is:—

“The choice is between providing an honourable
remedy, namely, an action of dissolution, and the con-
tinuance of the present system under which otherwise
honourable persons are compelled to resort .to perjury
to obtain their freedom.”

Would you like ito make any comment on that?—The last

sentence shocks me—“ honourable persons are compelled
to resont to perjury ”—I think it speaks for itself as being
a shocking expression. Honourable persons are not com-
pelled to resort to perjury. So far as the general picture
which is painted by this paragraph is concerned, I think
there is a great deal of exaggerated talk on this subject.
I think, as you know from ray memorandum, that
solicitors, so far as my experience goes, do their work
honourably. They are not parties to perjury or to con-
spiracies .to defeat the ends of justice, both of which are
criminal offences. So far as I know, they do not concoct
false documents, as one of the witnesses who has given
evidence before you has suggested they are in the habit
of doing. Of course, naturally I am not prepared to say
that the court has never been deceived, but I do not
believe that solicitors act as panders, concocting evidence
of adultery, or that they urge their clients to commit
adultery or anything of that kind. I think that some of
the foundation for this kind of opinion, which is prevalent
in this country, may be that people who have been divorced
sometimes like to pretend that the whole matter has been
adequately arranged, whereas that is not the truth. They
think it sounds better than to disclose facts which those of
us who practise in these courts know, or think we know,

j

really exist in those cases. It is difficult of course to deal
j

with a general statement of that kind without considering
j

particular cases.

7354. I will just read the first half of the next paragraph
and ask you a question on that, and then I think we
can pass from it. The next paragraph says:

—

“'But while the introduction of an action of dissolu-

tion of marriage based on mutual consent is urged, it is

essential that such an action should be hedged with

reasonable safeguards. In the first place, it should not

be competent to raise an action of dissolution of

marriage during the first three years of the marriage.
j
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Secondly, .the parties, 'before being entitled to come into

court for the first time, must in fact have been living

apart continuously for at least nine months. The first

appearance of the parties should be before a judge in

chambers, where the parties would require to state on
oath that they had in fact been living apart for at least

nine months, .and that each spouse had ceased ,to have

any desire to cohabit. Not less than nine months after

this first appearance both parties would require to appear

in open court, and swear that they still had no desire

to cohabit and that they had lived apart continuously

since their first appearance. In addition, the court would
require to be satisfied by other evidence that the parties

had in fact been living apart continuously for eighteen

months. If the court were satisfied, a decree of dis-

solution would then be pronounced."

Would these formalities remove your objection to divorce

by mutual consent?—No, I do not think they would make
any difference. Of course, I realise they provide safe-

guards, but I also repeat that I do not really see what

good it is employing a judge for this particular purpose.

7355. Apparently, on that suggestion, assuming that the

parties proved the necessary absences, the judge would

merely be registering a decree?—It looks rather like it.

7356. Then, going back to your memorandum, in para-

graph 19 you deal with the proposal to give a general

discretion to a judge. You say:—
“I iam not in favour of giving a general discretion

to a judge or anyone else to give or withhold a divorce

in all cases. This suggestion condemns itself and it

would lead to an unseemly rush to get cases heard

before a particular individual who would be thought

likely to be persuaded that divorce was in the circum-

stances of the case a good thing.”

I suppose it would also lead to .this, would it not: that

there would be great uncertainty on the part of .those who
have to advise their clients as to whether they have grounds

for divorce or not?—Yes, I think it would. Of course, I

am not in favour of giving judges wide discretion about

anything, more .than can be avoided. I would not like

to extend the area of a judge’s discretion more than is

necessary.

7357.

{Mr. Justice Pearce) : There is only one point I

would like to ask you about, and that is on condonation.

It is of course desirable, is it not, that one should have

forgiveness land reconciliation where .that is possible?

—

Yes.

7358.

Would you agree from your experience that at

present the .position is this: suppose that a wife has a

right .to divorce on the ground of a matrimonial offence

by her husband and is doubtful whether to try again to

make the marriage work, then any responsible lawyer has

to advise her against going back to her husband unless she

is almost certain that the attempt at reconciliation will

work, .because he must tell her that she will lose her remedy

if it does not prove satisfactory?—Yes.

7359. The result of that is, is it not, that any attempt

at reconciliation tends to take place either in solicitors'

offices or in teashops and the like? Do you follow what

I mean, it is there they have to decide?—Yes. They do

not go home.

7360 When really the right thing to do is to go home

and try living in the home? There is then a real chance

of seeing whether reconciliation is possible?—Of course

that entails putting the other spouse on probation.

7361. I quite agree, and what I am suggesting is not

necessarily antagonistic to your suggestion, that when the

hatchet is buried it should be buried deep. But I am
going to put to you a suggestion that the Bar Council,

I think, thought was a reasonable one and the President

of the Probate, Divorce and Admiralty Division thought

might be a helpful one. Supposing the suggestion was

that for a specified period, let us for the moment assume

three months, the parties were able to try reconciliation

without being held to have buried the hatchet up to that

time, but thereafter the hatchet was buried and, if you

like, buried deeply. Would not that give a far greater

opportunity for reconciliation?—Yes, I think it would.

You mean that condonation is not to be a bar unless the

parties have lived together for three months?

19106

7362. Yes. I suggested to the President that it would be
a discretionary power, but he was against that—from
what you have said you would possibly be against that

for the same reason. He wanted something cut-and-dried.

—Yes, it is always better, I think, to have rules that we
know and that clients can be advised about.

7363. Would you agree that this is a really important
problem that one ought to consider?—Yes, I would. I

think the suggestion is a very valuable one. We could
get into difficulty, I suppose. I was thinking about the
law of Scotland. I do not like going off on a line of
our own if the law of Scotland remains as it is. It is a
pity to have different laws on each side of the Border.

7364. The Bar Council has suggested that it would be
better if the three-year bar were a discretionary bar. A
divorce could, at the judge’s discretion, be allowed within
the three years where there was serious hardship, the
likelihood of reconciliation being taken into account. I

think of the various suggestions the President preferred
that one. Some people wish to abolish the three-year

bar altogether. Could you give us your views on that?

—

I am not very enthusiastic about the three-year bar, it

seems to me very arbitrary. Perhaps it is rather cynical

to say so, but I .think it does cut down the number of

wives a man can have in his life to a reasonable number.
As it is, the number of divorces one man may have is

very great, and I suppose that if the three-year bar were
abolished there might be even more divorces in that man’s
life.

7365. {Chairman): If there is to be a three-year bar,

do you think the present discretion is wide enough, the

discretion being, if I may quote the Section :
—

“
. . . a judge of the court may . . . allow a petition

to be presented before three years have passed on the

ground that the case is one of exceptional hardship

suffered by the petitioner or of exceptional depravity on
the part of the respondent. ...”

Do you think that is the right amount of discretion, or

would you make it wider, or have no discretion?—I think

that there ought to be discretion in these cases. I should

not myself want to alter the language of the Section as it

stands, but I do not feel strongly about it if other people

think if ought to be modified.

7366. (Lord Keith)

:

Since the question of condonation

has been raised, perhaps I should say that what you have
expressed as to the law of Scotland is accurate. Of course

it is subject to this, that an act of adultery which has

been condoned, although it cannot be revived, may be
looked at if later adultery takes place with, say, the

same person with whom the condoned act of adultery

took place. It is purely a matter of evidence, I think

you will appreciate that?—I appreciate that.

7367. I do not say it is impossible, if some probationary

period were introduced for the purposes of trying out

reconciliation, that that might be introduced as a modifi-

cation of the law of condonation in Scotland ; that I

think you can appreciate?—Yes.

7368. I do not know whether the Scots lawyer would
like it or not, but the present law of condonation would not
be an impassable bar to the introduction of some such
measure as Mr. Justice Pearce has suggested. I think

you would agree that that could be worked quite con-
sistently with adhering to the general law of condonation
in Scotland?—Yes.

7369. I think, subject to that explanation, that there is

nothing I really want to say further upon the question of
condonation. I would like to ask you something with
regard to a matter in your memorandum which interested

me, namely, the question of divorce on the ground of
cruelty.—That was the case of Jamieson I was thinking of.

7370. Yes, I was not concerned with that case, but I

wanted to know exactly what was in your mind. Is it

this: that the question of deciding whether cruelty has

taken place is a matter of extreme difficulty and delicacy

in the present state of the law?—Yes.

7371. And were you using that as an analogy to say
that if one introduced a consideration such as “ the mar-
riage has irretrievably broken down” as a ground for

divorce, you would be faced with something of the same
difficult and delicate questions?—You would, or even

more difficult.

A3
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7372. I can see that they might be more difficult
; they

might certainly toe more varied. Would you tell me this
for my information, because I am afraid I have forgotten

:

in England was cruelty always a ground for judicial
separation?—Yes.

7373. The difficulty that you seem to see in deciding
whether there has been cruelty is a difficulty that the
courts seem to have faced, I suppose, for many centuries?
—’I suppose the practical answer to that is that judicial
separation cases brought on the ground of cruelty were
usually settled, .they were not worth fighting. They used
to toe settled in terms of a legal separation and a contribu-
tion or payment towards the wife’s cost.

7374. But my question was this : the question of assess-
ing cruelty is just the same as it has always been?—Yes,
but it has become more troublesome because of the infinite
number of cases which have been brought, since divorce
has been available on the ground of cruelty.

7375. I quite see that the number of cases has multi-
plied. I was just wondering whether in essence there is

any real difference in the oroblam with which the judiciary
is faced today?—Not at all, but, as you will see from
my memorandum, what has troubled me very greatly
about these cases is that so many of them have failed
and, having failed, so much harm is done to the marriage
relationship between these two spouses toy having had this
dreadful matter in court.

7376. I think I can quite agree with you that once an
aotion of divorce has been taken for cruelty it is perhaps
unlikely that the parties will ever get together again, even
if the action fails?—Yes.

7377. Perhaps I should not enter into a personal experi-
ence, but I have had quite a number of defended cases of
cruelty, and I think I may say that on the whole a de-
fended case of cruelty perhaps is more likely to fail
than to succeed?—Yes, •! think so.

7378. On the other hand, I have known of a case, a
defended case of cruelty, which failed and where the par-
ties seemed to maintain quite friendly relations after-
wards.—Yes, so have 1. I have a case very clearly in
my mind where, after the most bitter fight and very
wounding accusations made on both sides, the parties came
together, and they both wrote me letters about it after-
wards.

7379. So that really one cannot lay down any general
rule about that matter?—No, but I should have thought
that generally speaking, the effect of this terrible strife
would be destructive of marriage. (Chairman) : There is
a murmur of dissent from Mr. Justice Pearce. He thinks
most defended petrtitions for divorce on the ground of
cruelty succeed.

7386. But that it is a social problem in which not only
the parties but the State are interested, and the question is
whether .the litigation aspect of divorce has not reallv
been overdone?—Yes. y

.

73f iT

°o you think there is anything in that point of
view? I am sure there is, or people would not hold it
in such large numbers. Many people whose opinions I
respect hold that view; it is not my own view.
{Chairman)

:

May I say, arising out of that, that if both
peopfe want a divorce then you might conceivably have it
without litigation, but I cannot quite see how to avoid
litigation if one person, who wants divorce says “The

At-
d0
»V''

and the oth« P«so’n says,
1 do not think it has and I want to maintain it ”? (Lord

Keith): I quite agree, I was stating it very broadly and
very generally. J

7388. (Mr. Maddocks): Lord Justice Hodson, you tookvery strong exception to the paragraph about “ honour-
able people which was read from the Muir Society’smemorandum. Can you tell me how two honourable
people whose marriage has, let us assume, completely
broken down, perhaps from the fault of both of themcan get a divorce honourably today?—They cannot.

7389. That is all the Muir Society say, is it not?—Theysay that people are compelled to act dishonourably
; thatwas why I mentioned it.

y

M £oth "an* a divorce they are compelled to actdishonourably, they have got to concoct a case?—I object
to the got to

; nobody is compelled to do wrong.
7391. But the point I am making is this : if they want

to get a divorce there is nothing dishonourable in both
of them wishing ,to have a divorce—they have got to actXTUrai?

•

0rder t0 get it?~1 suppose that whatthey have to do is to agitate for some alteration of thelaw which would enable them to get a divorce.

7392 Which is what they are doing?—Yes, but they
are not compelled to act dishonourably.

”

7393. I have one other question, on a matter which isnot mentioned m your memorandum. Would you be infavour of extending the definition of cruelty to cover thehu
t

sband who is habitually drunk?-No, I would notextend the definition of cruelty and, on the whole, I agreewith the Bar Councils memorandum, which is againstdivorce on the ground of drunkenness per se
are
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InMiI!! '

- itblnk the Bar Council pointed out, did they”° t’
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Jn serious cases of drunkenness you can generally

get a case of cruelty on its legs as the law stands?

.Jk™ Y“- President also said that. But there is asection of society where women cannot get a cruelty caseon its legs very often. Theft husbands do not hit them or
about they do not do anything else except tobe habitually drunk and those women are helpless today,
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question arises should that marriage be dissolved, where

does the interest of the State lie? That rather puzzles me
at the moment.—Of course I feel that the interest of the

State lies in doing everything it can to preserve the family

unit, and I think that quite apart from questions of religion,

Permanent marriage is an essential element in a stable

state, iit is the foundation of a discipline . . .

7401. I was assuming that, from the purely secular point

of view, it is desirable that marriage should be regarded

as a life-long union. But where in fact the marriage has

broken down, take the extreme case where most people

would say there is no probability of those people coming

together again, is it in the interest of the State that the

marriage should continue as an empty shell, as it were,

or .that it should be dissolved?—I think it is in the interest

of .the State that it should continue because the more
you break up those marriages the more border-line cases

you bring into that area, so that divorce tends to increase.

7402. So that, if one looks at it from the point of view

of the interest of the State, one really gets back to the

Church’s attitude that marriage is indissoluble?—Yes, and

I see no way of getting over that. I suppose the best

compromise is one which I rejected in my memorandum,
that is, to have a religious ceremony indissoluble and a

lay ceremony dissoluble, but I do not really like it.

7403. Let me take again the extreme case, where the

parties have been living separately for seven years, or

some given number of years, and .they are never likely to

come together again. You say in your memorandum
that if the second point, the improbability of their coming

together again, depends on the evidence simply of the

petitioner saying, “ I will never go back ”, there would be

nothing for the court .to decide. That would be right,

would it not?—Yes.

7404. Except the honesty of .the petitioner?—Yes.

7405. But suppose there are two factors; one is that

they have lived separately for so many years, and the

second question is—is there any reasonable .probability

of their coming together again? That second question

could be decided, could it not, if there were evidence of

the circumstances in which the parties had separated and

of the conduct throughout the past years? That would

be the kind of question, would it not, which the court is

quite accustomed .to decide—the reasonable probability as

to what may happen in the future? (Chairman): I am
not sure whether you are addressing the question to a case

where both parties desire a divorce or where one party

desires it against the wishes of the other? (Sheriff

Walker) : To the latter case. It is really Mrs. White’s Bill

I am thinking of, where there are two things to be proved

before the court; one is that the parties have lived

separately for x years, and the other is that there is no

reasonable probability of their resuming cohabitation. I

follow what you have said in your memorandum, that if

the latter point depended on the evidence of the petitioner

saying, “ I will never go back ” there would be nothing for

the court to decide. But supposing it were laid down
that that should not be sufficient evidence, then would you

not agree that the court would have to proceed on the

evidence of the circumstances in which the parties

separated and of the conduct since? Would not .that be

a perfectly good . . .
.—Mrs. White’s Bill merely con-

templates a man going to a court and asking for judgment

on account of his own wrongdoing. That seems to be

contrary to all ideas of the way we function in the courts.

I should not like to bring the courts into it if Mrs. White’s

Bill became law. If that sort of approach is to be made,

I would rather the judges were kept out of it.

7406. I wanted to confine my question to whether it is

a properly triable issue.—I feel .there is that difficulty

about it. A man might be seeking to set up his own
wrong, might he not, in the circumstances you are en-

visaging, as a ground for bringing the marriage to an end?
He may say, “ It is all my fault, I have done .this, that

and the other, but the marriage has hopelessly broken

down and I want a divorce I do not think that is the

sort of thing that judges like being asked to deal with.

7407. I follow that but, so far as deciding questions of
fact, .the question—is there a reasonable probability of
the parties resuming cohabitation—would be a simple fact,

would it not, which, however difficult, courts of law do
decide?—I suppose the judges ought to tackle .the problem
if it is put before them, but I must confess I do not
contemplate it with any pleasure.

7408. Turning to divorce by consent, I would like to
put to you this point of view. It is said—I am going to
assume it is rightly said—.that if two parties want to get
divorced, if they are both divorce-minded, they can under
the present law honestly do so if one party goes and
commits adultery without saying a word to the other and
then gives evidence of the fact. I think we have been
told that that would not be collusion and it would be a
perfectly fair ground of divorce.—Collusion does not con-
sist in both parties wanting the same thing.

7409. The view of some people is that if the law permits
that, why not allow parties to do directly what they can
do indirectly? That is .to say, people who want a divorce
can get it indirectly by one of them committing adultery,
so why not allow them to get divorce directly by simple
consent?—I do not see that that touches the problem at

all. People who want a divorce can get one in this sense

:

supposing a man has deserted his wife, there is no objec-
tion to his going to his wife and saying, “ I have been
away three years, please divorce me ”, She says, “ Poor
man, I do not want to divorce him but he wants .to be
divorced and I will divorce him”. There is nothing
against the law in that, that is not collusion, but it seems
to be going a lot further to say that you can have divorce
by consent.

7410. It would go further, it would allow people to get
a divorce without committing what we call a matrimonial
offence?—Yes, it would ; divorce by consent of course
would go the whole way.

7411. And, as I understand the views of some sections

of the community, they say it iis far better to allow parties

to get a marriage dissolved by consent than to require
them, as it were, to commit a matrimonial offence?—Yes.

7412. Is there any possible answer to that, such as by
making a single act of adultery not a ground for divorce,

or by making adultery no longer a ground for divorce

unless it is shown to play some part in breaking up the

home?—Once you introduce these qualifications you add
to the difficulties of administering the law, I think. “ Quali-

fication ” is not the right word, but some “ additional

characteristic

7413. In practice one does find cases where the marriage

has already broken down, perhaps for financial reasons

or some quite extraneous reasons, and the adultery plays

no part in .the breakdown. That is a well-known type of

case?—Who is to say what part the adultery has played in

the breakdown? It is so difficult.

7414. I am .thinking of the case where the parties have

quarrelled, there is incompatibility, they have separated

and been living apart for years, lien one of them com-

mits adultery. Prima facie that would have little to do,

would it not, with the breakdown of the marriage?—

I

agree.

7415. And still in that case the law seems to say that

the adultery, although it has played no part in the break-

down of the marriage, is a ground for divorce?—Yes,

it is a wrong inflicted on the other party, of which the

latter party is entitled to take advantage.

7416. It is rather an odd kind of wrong in this sense

—

that the other party does not feel it to be a wrong?

It is rather a relief from the tie?—It may be, I do not

know.

{Chairman): Thank you very much, Lord Justice

Hodson, for your memorandum and for coming here to

help us this afternoon.

(The witness withdrew.)
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EXAMINATION OF WITNESSES
{MR. SIDNEY BULLOCK and MR. JACK BALLARD, representing the Federation ofBritish Detectives

;

called and examined.)

1411. {Chairman): We have here Mr. Sidney Bullock,
the President of the Federation of British Detectives, and
Mr. Jack Ballard, the Honorary Secretary of .the Federa-
tion. Before I ask any questions would you tell us some-
thing as to the constitution and membership of the
Federation of British Detectives? How many members
have you, and what is the governing 'body?

—

{Mr. Ballard)
My Lord, the membership of the Federation of British

Detectives is exactly 200 at the moment. It was founded
in 1949, primarily as a result of very adverse comments
which had Ibeen made by certain of His Majesty’s judges
about the conduct of some private enquiry agents in

various parts of the country. We thought that it was
about time, for the benefit of the calling and also in the
interests of members of the public, that we should form
this association to constitute a membership of private en-
quiry agents of good repute. Before a man can join this

Federation he has to have certain legal qualifications,

and he must be a man of very good character. References
are taken up, including two from solicitors, and others

from persons who can speak as to integrity. The member-
ship covers practically the whole of the British Isles, and
we are very jealous of our good name. No one realises

more than we do the very great number of black sheep
who call themselves private enquiry agents. In faot, only
five days ago. Sir, in the Divorce Court here, one of Her
Majesty’s commissioners directed that the papers in a case

be sent to the Director of Public Prosecutions, and speaking
of an enquiry agent who gave evidence in that case the

commissioner said that the agent had concocted a

fictitious and collusive case. Unfortunately, that enquiry
agent was referred to as a member of the Federation of
British Detectives, which is not the case. He is not a

member of the Federation, but we do fully appreciate

that when the commissioner said that, he had been led

to believe that he was. During the past three or four
years, several enquiry agents have been proceeded against

for various offences, including perjury and false pre-

tences, and we think that the authorities should devise
some scheme of licensing people of our calling, because
we do not think it is right that any man—even an ex-

convict discharged from Dartmoor—can set up as a

private enquiry agent tomorrow. There is nothing to

stop him. That man can get hold of money, advertise

extensively, and then he proceeds to bleed his clients with
no intention of doing his best for them, and he himself
frequently falls foul of the law. He carries on for a time
and then he falls by the way. One of the primary aims
and objects of our Federation is to achieve a system of
licensing enquiry agents. That would, we think, do away
with a lot of disguised abuses. Is there anything else,

my Lord?

7418. Only this: what is the governing body of the
Federation? Have you a committee or a council?

—

There is a governing Council consisting of nine, Sir, elected

at each annual general meeting.

7419. I understand that all the members are private de-
tectives and are not in the service of the State?—About
seventy per cent, are retired police officers.

7420. But are they all carrying on business, as private
enquiry agents?—Yes, Sir. (Mr. Bullock): They have
to be fully employed as enquiry agents, not in a part-
time capacity, nor can they carry on any other job for
any firm. That is their sole livelihood.

7421. Your Federation offered in August, 1951, when
the Commission was first appointed, to assist the Commis-
sion either by answering a questionnaire or by oral
evidence, and you received a copy of our initial Press
announcement, setting out five questions to which we
invited answers?—Yes, Sir.

7422. But at that time you did not communicate with
us. Then, on 30th May, 1952, Mr. Ballard, the Secretary
of the Federation, submitted a letter in which it was stated
that certain evidence given before the Commission might
have a very harmful effect upon members of the Federa-
tion, and you asked to be allowed to attend before the
Commission to state your views upon the matter, the

conduct of private enquiry agents generally, and to answer
any questions which might be directed upon that subjeot.
Would you now make any statement you wish either in
answer to anything said against your profession or on any
matter which you consider relevant to this Commission’s
inquiry?

—

{Mr. Ballard): I would like to say this, if I
may, in view of evidence which I have heard given here
this afternoon. I think that it is undoubtedly reasonable
to assume that some divorces are arranged. By that, I
mean that someone has got hold of an enquiry agent,
and that agent has given certain advice, as a result of
which the respondent has been found in such circumstances
as to provide the evidence required ;to place before the
Divorce Court. And whilst personally I am quite satisfied
that no reputable firm of solicitors would be a party to
that kind of thing—and I do not think for one moment
that they have the slightest knowledge as to how the
evidence was obtained—the enquiry agent has probably
been paid very well for his services. In fact, if I may
digress here, there is one case which stands out very
vividly in my mind. Some -two years iago, a man came to
see me in my office, and told me that his wife wanted to
divorce him. He was quite agreeable to be divorced, and
he wanted to know if I could arrange for him to be
introduced to a lady of a certain character and then for
the two of them to be found in a compromising situation.
When I showed him the door he was very much annoyed,
and he told me—and I felt very much inclined ,to believe
'him—that he genuinely did believe that that was the kind
•of business carried on by certain enquiry agents. That
again, Sir, is, I think, another reason why the authorities
should do something to lay down some standard for private
enquiry agents, either by licensing them or by some other
means.

7423. Yes, I see. Do you wish to add anything, Mr.
•Bullock?—(iMr. Bullock): Not on that aspect, but I think
that it was Sheriff Walker who mentioned a little while
ago hotel evidence and whether it should be admitted.
In the majority of cases which my own firm handle, and
we handle a reasonable number, when the information
comes into the hands of the petitioner it has not been
obtained through the respondent. It is unknown to him
•that it has been learned that he has stayed at a certain
hotel with a Mrs. or Miss A. Speaking from my own
experience, this business of going off to a hotel and sending
the bill through the post to the wife is not what usually
happens.

7424. You mean that there are cases where a man or
woman suspects the spouse and employs you to see whether
there are any grounds for suspicion or not?—'Not exactly,

but you quite often find that a man who has gone on
business, or on holiday on his own, tells his wife that he
is at hotel X. The wife at first believes implicitly that

everything is above-board, but afterwards for some reason
gets a little suspicious and has the necessary enquiry made
alt the 'hotel—it may be six months afterwards. It may
be because his cheque-book shows rather unusual draw-
ings, it may be through his talking to somebody else and
that person talking to somebody else, and eventually it

gets back .to his wife—there are all sorts of ways in which
her suspicions may be .aroused. But it is the last thing

in the world he wanted his wife to learn—that he had
stayed at the hotel with a woman.

7425. (Lord Keith)

:

Your membership, you say, is 200?—{Mr. Ballard): Yes.

7426. That will not cover a very large part of the

country?—We are located all over the British Isles and
our associate members cover most of the Continent and
the United States. We fully realise, however, that our

membership is only 200 and there are probably 2,000

enquiry agents who are not Federation members.

7427. I realise that. I was trying to find out where the

bulk of your 200 members are located?

—

{Mr. Bullock)

:

The largest numbers are round the bigger cities—London,
Birmingham, Manchester. The 200 are in the British Isles,

including Ireland. Others are in France, Germany,
Holland, all over America and as far, I think, as China

—

I think that is the furthest place east. We can actually
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get jobs done through our agents in any part of the

world. I have used agents in the last twelve months by

picking up the transatlantic telephone and ’phoning some-

where in South Africa about a ’plane that has already left.

7428. I am not so much concerned with agents in other

countries. They are not members, are they?—Associate

members.

7429. They are not in the 200?—No.

7430. How many members of your Federation are there

in Scotland?—(Mr. Ballard): About eight, seven or eight,

Sir. {Mr. Bullock): There are three in Glasgow, others in

Edinburgh, round the bigger cities in Scotland, Sir. I

would like to say this : out of every ten applications we

get for membership we do not accept anywhere near all

of them, 'because of our screening methods. We have a

lot of applicants who would like to be members but we feel

that it would be rather unwise if we allowed them )to

become members, and wc do not.

7431. (Chairman): Mr. Ballard, I think, said something

about certain legal qualifications. What are the legal

qualifications that you require?—(Mr. Ballard). We insist

that members must have been m business on their own

account as private enquiry agents or private investigators

for not less than two years, or they must be ex-rpolice

officers of not less than fifteen years’ service, and we then

get legal references from two firms of solicitors as to each

applicant’s legal qualifications.

7432. (Lady Bragg)

:

I should like to ask one question,

Mr. Ballard, about your scale of charges. Do you have

a tariff? I notice in various memoranda which we have

received—I cannot recall exaotly which—references to

cases where it was impossible to find the money necessary

to pay the enquiry agents.—As regards interchange work—

that is work done between one agent and another there

is a maximum of £3 3s. a day, a day of eight hours or

7s. 6d. <per hour. But dealing with members of the public,

there are no fixed charges because we have found that it

is not possible to establish a rate, as we never get any two

enquiries alike. But it is included in our rules and

constitution that charges to members of the public must

be moderate and that any case of overcharging brought to

the notice of the Council of the Federation will be dealt

with as a disciplinary offence. So we do keep charges

down to something moderate.

7433. Do you ever make any allowance for people in

very poor circumstances?—Definitely, we have to. A lot

of our agents do a fair amount of work through the Law

Society, too, and it frequently happens that they might

just about get their out-of-pocket expenses and no more

for doing those enquiries. In fact, I personally—and I

think thait our members would all agree with me when I

say this—'have no objections to doing some work abso-

lutely free, if it is a deserving case. (Mr. Bullock):

We do have a greatly reduced rate of charges for the

Law Society Divorce Department. They are approxi-

mately one-third of the charges to the private clients, but

when we are sent for by solicitors, quite often they tell

us that the client has nothing at all. It may be that what

we lose on the swings we may gain on the roundabouts

later on if someone has the money.

7434. (Sheriff Walker)

:

Is the normal case in which you

are employed the case where one spouse suspects but does

not know that the other is committing adultery?—(Mr.

Ballard)

:

We get both types of case. We get cases like

that, and cases where the spouse knows that her husband

is committing adultery.

7435. What she is really wanting is to get evidence?—

Yes.

7436. So there are two branches of your business in

divorce work, the one where you are enquiring to find

out whether a person is committing adultery, and the other

where it is known that a person has committed adultery,

and evidence of thait is desired?—Yes.

7437. You told us about your charges. Is there any

difference in your charge according to whether you are

successful or unsuccessful in the enquiry branch of your

business?—No, and there should not be. Sir, because one

of the first things I tell the client is that results, of course,

cannot be guaranteed.

7438. Take the case where it is not known that adultery
has been committed and you are enquiring to find out.

If you are successful in finding that adultery has been
committed, do your members get a higher charge?—No,
I think that that would be a very wrong attitude to adopt.

7439. That obviously would be a temptation?—It would
be an inducement to some people, I quite agree.

7440. You do not make any difference?'—No, Sir.

7441. (Mr. Maddocks): Do you draw any distinction

amongst applicants for membership between the C.I.D.
and the remainder of the uniformed police? Would an
ex-police officer, of fifteen years’ standing, be accepted
whether he was C.I.D. or not?—(Mr. Bullock): Yes, pro-
vided he left with an exemplary character.

7442. What is the subscription?

—

(Mr. Ballard): The
membership fee is £3 10s. and the annual subscription is

£3 3s.

7443. What do you do if you find that one of your
members has been guilty of malpractice?—A charge is

made against him and he is given notice by registered
post to appear before the members of the governing Coun-
cil on a given date. He is. previously notified of the terms
of the charge and given every opportunity of speaking for
himself or bringing other persons to speak in his defence.

If the case against him is adjudged to be proved, he is

either expelled from the Federation outright, or his mem-
bership may be adjourned sine die, or he may be cau-
tioned. Or the charge may, of course, be dismissed.

(Mr. Bullock) : A person who feels that he may have been
maltreated by any agent is entitled to lay his complaint
before our body. We take it up on his behalf and he can

attend the hearing himself.

7444. (Mrs. Joncs-Roberts)

:

I wonder if you could

tell us to what extent you operate in respect of legally

aided people? Could you tell us what proportion, roughly,

of your cases .take you into that group?—At present I

should say eighty per cent, of the cases. I find that

myself, and I have rather a large divorce practice.

7445. You would agree that before a legal aid certificate

is granted a certain amount of evidence must be col-

lected?—Yes.

7446. And it has been put to us by one body that there

are a great many cases of hardship, because, before the

certificate is granted, there is this work to be done, which

I imagine your Federation would do. Have you found

that there is a great deal of hardship?—With the utmost

respect—if, say, a wife merely suspects that adultery is

being committed by her husband, she has not grounds

for a divorce and she cannot get a legal aid certificate.

If the case is that A and B are living together, she must

still have the necessary evidence to obtain her legal aid

certificate. I have found, at least with my firm, that we

do not draw the moneys from the client himself ;
we put

in our bill, which is taxed by the registrar after file decree

absolute has been granted, and then we get our fees.

7447. So you are not in a position to say that really

there is not substantial hardship?—We can only speak

from personal exoerience on this, in the North it may be

different in London. All my business is done througu

solicitors, who ask me to make the necessary enquiries.

I send my report and account to the instructing solicitors,

with a copy to the client. They then start proceedings, it

the report warrants it, and eventually, after the decree

absolute, a taxed bill goes before the registrar. He examines

it and, subject to his approval, it is passed for payment,

and then the solicitor receives his disbursements, including

a sum in respect of our bill, from 'the Legal Aid Fund,

and then we get our money.

7448. (Mr. Justice Pearce): I suppose that your divorce

work falls into two main groups, one of watching on

behalf of a suspicious spouse the other ‘SS

% m
pot know that he or she is being watched, m order to

try to find evidence of adultery, and secondly, of pro

ducing reliable evidence for a court of a tot which is

not concealed, that two people are kving together, is

that correct?—Yes.

7449. I suppose that you sometimes are asked by a sus-

picous wife to check up hotel records and ask the maids

whether there had been two peoplestaying there when

there should have been only one?—Quite so.

Printed image digitised by the University of Southampton Library Digitisation Unit



780 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

18 November, 1952] Mr. Sidney Bullock and Mr. Jack Ballard
Paper No. 92. Memorandum submitted by the National Council of Social Service

[Continued

7450. But that, I take it, is a rather more rare event
than the other itiwo types of case?—Round about ten per
cent, of the actual divorce work involved, I should think.
In fact, I have one in my brief case to attend to after this

Commission, Sir.

7451. Yes, and that, of course, is where the spouse
has not been informed by the other, she is merely
suspicions, because if she had been informed, there would
be no need to approach you

;
she would go direct to the

hotel?—We have found that a lot of the hotels, for

example, the Blackpool hotels, will not see us unless we
produce our membership card, and we invariably have
to write and obtain permission to go along. If a lady
goes, she does not really know what she is looking for.
Thus, we do go quite often, even where the spouse knows
of the adultery.

{Chairman): Thank you very much for coming here
and giving us this information, and for answering our
questions so helpfully.

{The witnesses withdrew.)

(Adjourned to Wednesday, 19th November, 1952, at 10.30 a.m.)
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PAPER No. 92

MEMORANDUM SUBMITTED BY THE NATIONAL COUNCIL OF SOCIAL
SERVICE

Preamble

The National Council of Social Service has for its

general purpose the promotion and co-ordination of
voluntary social work in Great Britain and its member-
ship includes most of the principal voluntary agencies.
Through its headquarters departments and regional offices

it maintains contact with the work of local organisations
in all parts of the country and works in close association
with its member agencies, particularly in matters which
affect the welfare of the community as a whole.

In compiling this statement the Council has drawn upon
the experience of the following of its headquarters depart-
ments and associated groups :

—
The Women’s Group on Public Welfare

The National Federation of Community Associations

The Citizens’ Advice Bureaux, Councils of Social
Service and Rural Community Councils

and is especially indebted to the National Council of
Family Case-work Agencies, the National Association for
Mental Health and the National Marriage Guidance
Council for the contributions which 'they have made.

The points raised in this memorandum are based on the
general experience of .these organisations over a period of
many years and are supported by case evidence from
Citizens’ Advice Bureaux (which during 1950 dealt with
over 110,000 enquiries on marriage, family and personal
problems) and Family Case-work Agencies, some of which
is submitted to ithe Commission in an Appendix to this
memorandum. The Citizens’ Advice Bureaux, of which
there are today 500 working in communities ranging from
large cities to small country towns, are, together with the
Family Case-work Agencies, mainly responsible for pro-
viding the informal legal advice services (formerly known
as the poor man’s lawyer service) which, pending the full

implementation of the Legal Aid and Advice Act, are the
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only means by which those unable to meet normal
solicitors’ fees have been able to obtain .the advice and
help of members of the legal profession.

The National Council is in agreement with the views
expressed in the Final Report of the Committee on Pro-
cedure in 'Matrimonial Causes (the Denning Report, Cmd.
7024), to which detailed reference has been made by other
organisations. The Council regards the preservation of the
marriage tie as of the highest importance to the com-
munity generally and with this in mind would urge more
adequate provision of education for marriage and home-
making, both as a part of the educational curriculum and
increasingly through ithe work of appropriate social
organisations. In addition, we would stress the importance
of adequate and widely known services of reconciliation
as an essential part of a constructive approach to marriage.

These views are not regarded as inconsistent with the
suggestions made below for amendments in the marriage
laiws or in procedure relating to them.

1 . Legal aid

The National Council regrets the Government’s decision
to postpone the implementation of a large part of the
Legal Aid .and Advice Act, 1949, and especially the lack
of provision for aid in the lower courts which this has
entailed. This may well have created an impression that
the main purpose of the Act is ,to make possible easier

divorce.

The National Council is particularly anxious that that
part of the Act providing for a nation-wide legal advice
service should be brought into operation, and agrees with
the view expressed by the Lord Chancellor’s Advisory
Committee to the effect that an adequate legal advice
service “ would deter headstrong litigation of all kinds . . .

and especially would it make an onslaught upon the terrible

statistics which show that four-fifths of the litigation at

present receiving legal aid is composed of cases for dis-

solution of marriage”.
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2. Conciliation

The National Council has been particularly impressed
by the evidence of Citizens’ Advice Bureaux workers as

to the increased number of matrimonial problems in recent

years and by the number of cases in which the reasons

given for seeking separation or divorce appear to derive

from an inadequate appreciation of the ordinary responsi-

bilities of family 'life. The Council is of the opinion that

improved means should be found of providing education

for marriage and home-making, whilst recognising that this

is outside the immediate terms of reference of the

Commission.

The Council is conscious of the need for more and
better facilities for reconciliation. In particular, we wish

to stress :
—

() That reconciliation machinery, if it is to be

successful, must be brought to bear on marriage

problems at an early stage: it is our view that the

chances of effecting permanent reconciliation once a
husband and wife have had recourse to the courts are

remote. In those places where there are adequate family

case-work or advice services many people bring their

problems before they have reached an acute stage:

•this is the point at which outside help may be effective.

Whilst, therefore, we would recommend that provision

for reconciliation should be made at High Court level

comparable with that which is provided in the lower

courts, we would strongly urge the need for reconcilia-

tion services that would not be dependent on (the

machinery of the courts but would operate before any

question of legal proceedings has arisen.

() That such reconciliation services would need to

be free from any element of compulsion and hence

would provide invaluable opportunities for service by

appropriate voluntary societies adequately equipped and

staffed for the work.

We agree with the conclusions as to the qualifications

for marriage guidance counsellors set out in the Report

of the Departmental Committee on Grants for the

Development of Marriage Guidance (Cmd. 7566).

(c) That the law should be amended so that genuine

attempts at reconciliation should not prejudice sub-

sequent legal action if the attempt should fail. We
quote from the Denning Report:—

“ The law as to collusion and condonation hampers

attempts at reconciliation. When grounds for divorce

exist, the would-be petitioner often feels and is some-

times advised that he may endanger his case by col-

laboration with the other party and so is reluctant

to make or accept any advances. Further he feels

that any final attempt to mend the marriage would

probably involve condoning the offence and the con-

sequent cancellation of his grounds for divorce.

Whilst he would be quite ready to attempt reconcilia-

tion if it involved no adverse consequences, he can

never be sure that the attempted reconciliation will be

successful and is reluctant to try when it may tie him
for ever to an unhappy marriage.” (Denning Report,

para. 22 (vii).)

In this connection the National Council of Social

Service supports the view of the National Marriage

Guidance Council to the effect that the law relating to

desertion should be amended to require an aggregate

period of three years in five (of which one year or

possibly six months should be immediately prior to the

petition) as an alternative to the period of three con-

secutive years at present required. We consider that the

present law militates against partners themselves at-

tempting conciliation in the knowledge that if the attempt

should fail a further period of three consecutive years

of desertion will be required before an action for divorce

can be brought.

(d) Privilege. Confidence in the impartiality and

secrecy of marriage counsellors, Citizens’ Advice

Bureaux workers and family case-workers is essential

if they are .to receive people’s confidence and trust.

It is found that efforts to effect reconciliation are

seriously hampered by the fear that statements made in

the course of consultation can be used as evidence in

divorce and other courts.

In the Denning Report it is stated:

—

“ It is very desirable that any communication be-

tween a party -to a marriage and anyone whom he has

consulted with a view to reconciliation should be

privileged from disclosure
; but we do not think it

needs any enactment for the purpose. The Courts
already protect probation officers, medical men and
clergymen from disclosure except when the interests

of justice demand otherwise, and there is no reason to
suppose that they will not grant the same protection
in these cases also.” (Denning Report, para. 29 (x).)

It is assumed that this is a correct statement of the
practice of the courts, (but it is impossible to know when
“the interests of justice” may demand disclosure of
confidences.

It is desirable that counsellors in matrimonial matters
should be able to state definitely that anything said to
them will never be revealed without the person’s consent.

Recent decisions of the courts have shown that com-
munications may be made “ without prejudice ”, so that
disclosures then made between one party and the other
cannot subsequently be used for legal proceedings, but
there is nothing in the relationship between a marriage
counsellor 'and the person who consults him, as there is

between a solicitor and client, to prevent the other parly
summoning the counsellor to give evidence of facts
which have been made known to him in confidence.

It is appreciated that the privilege accorded to a
solicitor’s client is not to be lightly extended to other
relationships, but the problem of encouraging people
with matrimonial difficulties to consult those who may
be able to help them is such a serious one that the
possibility of statutory protection from disclosure in
appropriate circumstances should be considered.

3. Divorce

The National Council does not regard it as within its

competence to suggest amendments to the law of divorce,
but wishes to draw attention to certain anomalies in its

administration.

(a) Custody of children. It is generally agreed that
in a broken marriage the situation bears most hardly
on the children, to whom permanent damage may be
done by unwise handling in the early years. The
National Council supports the views expressed by the
National Association for Mental Health on this subject
[see para. 35 e.t seq.. Paper No. 20, Minutes of Evidence
for the Seventh and Eighth Days] and in par-
ticular would stress that much more care is needed
in investigating the suitability of one parent as
against the other to have custody of the child in case of
dissolution, of marriage or separation. We understand
that it is at present possible and in fact common for
such a decision to he taken in the High Court on
affidavit without either of the parents being brought
before the court. We support the views expressed
in the Final Report of the Committee on Pro-
cedure in Matrimonial Causes and we welcome
the experiment being made at the Divorce Court
under which a court welfare officer (at present
seconded from the London probation service) is avail-
able to advise on this matter. We think that the possi-
bility of using officers of the children’s departments of
county and county borough councils in this kind of
work should be considered and, further, that the train-
ing and experience required for this difficult work
should receive careful study.

(b) We would suggest that where a wife has been a
party in divorce proceedings it should not be necessary
for her to describe herself in legal and official docu-
ments as “ divorced wife ”

; we suggest for consideration
the use of the term " feme sole ". [See Questions 7469
to 7472 and the footnote thereto.]

(c) We are impressed by the difficulty experienced,
particularly among people in the lower income groups, in
obtaining evidence on which a divorce action may be
brought, even though there may be the strongest possible
presumption that the evidence exists. This situation is

not wholly met by the provisions of the Legal Aid Act
since the question of whether or not a legal aid certifi-

cate is to be issued depends, necessarily, on .the produc-
tion by the applicant of sufficient evidence to show
that a case can reasonably be brought.

We are aware 'that discussions on this point took place

when the Legal Aid Bill was before the House and we
recognise .the very great difficulty in the way of the

State being asked to subsidise any kind of private enquiry

service. Nonetheless, it is clear from the cases brought to
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Citizens’ Advice Bureaux and case-work agencies that a

great deal of very real hardship exists because of the

difficulty experienced by some people, chiefly on. financial

grounds, in securing the evidence needed to sue for

divorce or even to apply for a legal separation. The

attached Appendix illustrates the point we have in mind.

4. Property rights

We should like to draw attention to some further

anomalies. In particular:—
The possession of housing accommodation and the

ownership of equipment of the home. Citizens’ Advice

Bureaux and case-work agencies have many instances

of hardship arising from the faot that the husband is

normally the tenant of the house in which a married

couple live and is assumed to be the owner of the home
(i.e., of the actual furniture and equipment). This often

results in wife and children being rendered homeless as a

direct result of their having recourse to the law which

exists for their protection. In other cases aggrieved

wives are reluctant to take action, either for divorce or

separation, 'because of the fear of losing their homes.

In 'ten cases brought in the course of one month to a
small Citizens’ Advice Bureau of wives who had made
enquiries regarding a legal separation and of whom all

but one appeared to have adequate grounds for seeking

this, eight were deterred from applying for an order on

the grounds outlined above.

We would like to recommend :
—

(i) That in separation cases where children are con-

cerned and where their custody is given to the wife,

magistrates should have power .to make provision for

the wife to obtain the tenancy of the house. We regard

this as of great importance, whilst recognising the diffi-

culty of interfering with contractual and property rights.

(ii) That the courts be given power in appropriate cases

to allocate a part of the household effects, as well as

part of the husband’s income, ito the wife. It is sug-

gested that some amendment to the laws should be

made so as to enable a claim relating to the ownership

or retention of domestic chattels to be brought in the

same court in which the separation and maintenance
•are dealt with. Hardship is caused when a person who
has fought a case of separation and maintenance in the

magistrates’ court has "to continue the struggle in the

county court or High Court in order to establish or

defend claims ito property used in the home.

5. Maintenance orders

The National Council is concerned about the hardship

incurred by many deserted wives through the difficulty of

enforcing maintenance orders made against their husbands.

We are conscious of the very great difficulties of this

whole situation and we recognise the fact that wives, no
less than husbands, are seldom blameless in the break-up

of a marriage. We recognise, too, the difficulties of men
who, owing to this breakdown, have incurred another re-

lationship and are more conscious of their responsibilities

for their “ illegal ” wife and children, with whom they may
live in daily contact, than of those to the legal ones from
whom they are parted. At the same time, we feel that the

widespread non-compliance with maintenance orders not

only involves the deserted wife (especially if she has
children) in very great hardship, but tends to bring the

court which has given the ruling into disrepute. We do
not think that sending the man to prison in the last resort

is an effective measure since it in no way meets the needs
of the wife.

We would like to suggest that the following possibilities

be explored:

—

(a) That some method be found of deduction at the
source of the husband’s income of sums owing under
maintenance orders, alimony and affiliation orders, when
the usual methods have failed.

(b) That in such cases, i.e., in cases of persistent non-
compliance with a court order by a man having the
means to pay, the court should be able to impose a sen-
tence as of contempt of court. We understand that the
serving of a prison sentence for this offence would not
have the effect of expunging the arrears of mainten-
ance as is now the case, provided that the husband has
the means to pay.

tDated 1th January
, 1952.)

APPENDIX
The following notes are extracted from memoranda sub-

mitted to the National Council by individual Citizens’

Advice Bureaux and family case-work organisations. The
views are based on .the experience of these organisations

over many years and similar ones have been put forward
by most of the thirty local societies whom it has been pos-
sible to consult. The comments are supported by case
evidence in the day books and case papers which are an
indispensable adjunct to the organisations’ work.

The organisations quoted have been chosen as represent-

ing widely differing localities and types of population.

The reference in the left hand column is to the .paragraph

in the main memorandum to which the notes refer.

I. Information submitted by the Liverpool Personal
Service Society and Citizens’ Advice Bureau

This Citizens’ Advice Bureau and case-work organisa-

tion serves a population of 802,000 people and deals with

an average of 2,048 enquiries per month, of which 195
are listed as “ matrimonial problems ”.

It is one of the largest of the family case-work organisa-

tions outside London. It employs eleven professionally

trained social workers, carefully recruited and selected for

their experience and suitability for the work.

The Personal Service Society is brought into .particularly

close contact with matrimonial problems since, in addition
to having its own marriage guidance department, it works
in a close relationship with the Poor Man’s Lawyer De-
partment of the Liverpool Law Society, undertaking social

investigation and general case-work at the request of the
solicitors, as well as providing accommodation and clerical

services for them.

The Poor Man’s Lawyer Department dealt with 1,968

cases during the year ending 30th September, 1951, of
which 866 were matrimonial cases.

Para, in

memo-
randum

1. Need for full implementation of the Legal Aid
and Advice Act, 1949
The Society is deeply conscious of the need for

the implementation especially of that part of the

Act which provides for aid in the lower courts.

Meantime, a special scheme is operated in Liver-

pool through the assistance of the City Council
who, at the request of the magistrates in the matri-

monial counts, have provided a fund to ensure
adequate representation in court for, e.g., a wife

or husband, in cases where the other partner is

able to have legal representation.

Considerable confusion exists in Liverpool over

legal fees for assisted litigants, the Poor Man’s
Lawyer Department undertaking legal representa-

tion (in a limited number of cases) for f1 Is. Od.,

the Magistrates’ Legal Aid Scheme for £2 2s. Od.,

whilst the National Assistance Board have a

variety of arrangements in different cases.

2. (a) Conciliation machinery at High Court level

The Society is frequently consulted by a hus-

band or wife who is involved in divorce proceed-

ings and who, although desiring reconciliation,

is under the impression that this is out of the ques-

tion once proceedings have been started.

3. {a) Custody of children of divorced parents

The Society is of the opinion that amendment
is needed 'in the law as it relates to the custody

of ohildren. Many cases are known to .them in

which the children tend to be used as “pawns"
and suffer great hardship. Then again, a parent

who has not the custody of the children will wait

outside the school to take them away from the

other parent, or will go to the house to remove
the children while the parent who has the custody

is out.

4. Property rights

The Society would recommend that the law be

amended to enable a claim relating to the owner-

ship or retention of domestic chattels to-be
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Para, in

memo-
randum

|brou^ht a court Qf summary jurisdiction so that

.the justices would be able to deal with the ques-

tion of any dispute as to -the household chattels in

connection with any other matrimonial dispute

tthat was before them.

The Society’s most difficult cases are those of

separation granted on the ground of cruelty on

ithe husband’s part, where the wife and children

cannot move away, as the husband retains the

furniture and the wife has no means to equip a

new home. Such cases are numerous.

5. Maintenance orders

The Society supports the concern expressed in

the memorandum on the subject of the non-

enforcement of maintenance orders.

In addition, it points out that reconciliation is

more likely to be effected in the case of a mutual

agreement to separate, when court proceedings

have not been taken, but that against this must

be set: (a) the difficulty and cost of applying

through the county court for payment of

arrears; (b

)

the difficulty of taking action to

obtain a divorce if this subsequently becomes

necessary or desirable.

(Note : This last point has not been considered

by the National Council of Social Service.)

II. Information submitted by Harrogate Guild of Help

and Citizens’ Advice Bureau

This Bureau serves a population of 52,000 people. It is

open on three half-days a week and its average number of

enquiries is sixty-nine per month.

During ithe month of November, 1951, nineteen matri-

monial cases were dealt with. Of these fifteen are relevant

to the recommendations made in the memorandum.

SUMMARY OF FIFTEEN CASES
Para, in

memo-
randum

Nine couples living apart

3. (c) Difficulty of tracing partner and obtaining

evidence

Two wives had .been deserted by their hus-

bands ;
they each had three children and neither

received any maintenance, as ithe men could not

be traced. One wife was seeking divorce on

grounds of desertion.

One wife had deserted her husband. 'Both the

solicitor who considered her case and the bureau

organiser had done their best to dissuade her

from .taking this course. She had two young

children and had taken .them with her. She had

no legal proof of her husband’s infidelity, though

there was strong presumptive evidence. She could

not afford to obtain proof, if any.

5. Maintenance orders

Five wives had been granted legal separations,

but only one of these was in receipt of regular

maintenance from her husband. Of the remain-

ing four, one was .taking out a summons against

her husband for failure to maintain her, the other

three were unable to trace their husbands.

The ninth wife was separated from her hus-

band by mutual agreement. She received a regu-

lar allowance for herself and two children and

was 'the only one of these nine wives who had

retained her home.

(Note : See Liverpool Personal Service Society’s notes.)

Six couples living together

4. Property rights

In every case the wife had made an enquiry

regarding a legal separation. All appeared to have

adequate grounds for seeking this, but were de-

terred from doing so on account of giving up their

•homes. Two were seeking alternative accommo-

dation.
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Para, in

memo-
randum

Cases (i) and (id) were very similar. Both were
middle-aged women, each had one child (now
married and away from home). Both had gone
out to w.ork throughout their married life and
were now incapacitated on account of ill-health.

One woman had severe heant trouble
; her doctor

was urging a separation and would support this

on medical grounds. The married daughter had
offered a home. This woman bitterly resented
leaving .the home she had worked so hard to get

together. The other woman had suffered repeated
injuries from her husband’s violent temper. Not
long since he had broken her arm. She had
ample evidence but had .twice withdrawn a sum-
mons. (In this case other factors combined to

prevent the wife from seeking a legal solution

—

in particular her loyalty to her husband and feel-

ing that she could influence him for good.)

Cases (iii), (iv) and (v) were women between the

ages of thirty and forty. They each had large

families and the children were all dependent.
Their grounds for considering separation were
cruelty, failure to maintain, temporary desertion.

Two of these husbands had recently had prison
sentences, all were well known to the N.S.P.C.C.
inspector and .the probation officer. It would be
quite impossible for any of these wives to obtain

alternative accommodation.

Case (vi). The husband gambled and drank. On
two occasions the home had been sold u.p to pay
his debts, the wife had built this up again out
of her own earnings and was likely to lose it

again at any time, as she was now prevented

from earning owing to illness. The eldest boy
was earning and doing well ; she was desperately

trying to keep things going until she could get

the younger boy started. She was literally worn
out with anxiety.

III. Information submitted by Marylebone Citizens’

Advice Bureau

This Bureau serves a population of 77,000 and deals with

an average of 686 enquiries per month of which thirty-

three are matrimonial cases.

Para, in

memo-
randum

3. (c) Difficulty of producting evidence owing to lack

of means

The Bureau quotes the case of a woman who,
eight years ago, had met, and later married, a man
who claimed to be, and wore the uniform of, a

South African Army officer. He had told her

that his Army service was over and had taken a

civilian job but he never .told her anything about

his affairs. She found .that he was dishonest and
•in frequent trouble with the police ; he was in

prison for a time and was wanted by the police

—she did not know why. He had left his wife

and sixteen month old baby, to avoid arrest.

He sent her no money, she did not know where
he was and believed the name he used to be false.

Neither Somerset House nor South Africa House
had any record qf him under that name. She

had reason to think he was married before he met
her. Were she able ito hire a private investigator,

a great load of worry and bewilderment might

be lifted from her mind.

5.

Maintenance orders

The 'Bureau is of the opinion that maintenance

orders should .be enforced, if necessary by deduct-

ing from income at source, where circumstances

warrant it. It adds :
“ The difficulty at present is

of course that so many husbands disappear, and
probably take another name to avoid payment
of maintenance, or travel round the country doing

odd jobs here and there so that their actual earn-

ings are impossible to assess. We wonder whether
it could not be made easier to trace deserting hus-

bands and those who do not pay maintenance by
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Para, in

memo-
randum

giving additional powers to the National Assist-
ance Board, ithe Labour Exchapge, and the Minis-
try of National Insurance so that they could
divulge the man’s address to the police to enable
the wife to bring a summons for maintenance, or
to enable the police to arrest the man for arrears
of maintenance. We realise that this question
does involve the vital issue of the liberty of the
subject

; but can see no less drastic solution which
could be effective.”

IV. Information submitted by the Mitcham Citizens’
Advice Bureau

This Bureau serves a population of 67,430 and deals
with an average of 328 enquiries per month of which
twenty-seven are listed as matrimonial cases.

Para, in

memo-
randum

4. Property rights

The Bureau workers are conscious of the diffi-
culties of the separated wife regarding .the house
and furniture. They say :

“ The tenancy of the
house—or the mortgage—is usually in the hus-
band’s name

; as a rule therefore it is itihe wife who
has to leave if a separation order is made. Be-
cause she can find nowhere else to go, a wife
with children may be forced to remain in the
house in circumstances which are barely toler-
able.

Similarly, the furniture is usually bought with
the husband’s money because it is customary for
the wife to keep house while the husband earns
the wages. If the wife goes, she leaves behind the
home which she has helped to build up just as
muoh as has her husband. If a husband is * a
thorough bad lot ’

it seems wrong that the family
should be forced to stay with him or face the
upheaval (and perhaps the separation of one child
from another) which is likely to ensue if they
leave home. It is the children who most need the
settled home in familiar surroundings.

There does seem to be a strong case for some
arrangement which would give the court power
to turn out the husband if he is the guilty party
and to enforce an arrangement for the sharing
of furniture.”

6

random

5. Maintenance orders

On the subject of the non-payment of main-
tenance orders, the Bureau’s comments a,re sum-
marised as follows:

—

The making of a maintenance order provides
some security for a separated wife as it gives her
the backing of the count. If, however, the hus-
band is unwilling or unable to make his payments
regularly, the wife’s position may be distressing.

The court does not normally take action until
payment has been in arrears for three or four
weeks and during that time the husband may
make some payment, (though he probably does not
pay all that is owing. The process of irregular
payment can continue indefinitely with the result
that, over a period, .the wife receives consider-
ably less than .the amount fixed by the court. If
under pressure from her, the husband is sent to
prison, the wife is in still worse plight.

Her alternative is to accept occasional payments
and supplement .them in other ways as best she
may.

!n many cases, particularly where there are
small children, the wife can barely manage on the
allowance and may be entirely without money
if it is two or three days late. This involves re-
course to the National Assistance Board and great
personal inconvenience and sometimes hardship
is involved, particularly where intermittent pay-
ments make frequent applications to the Board
inevitable.

The Bureau concludes: “However efficiently
the machinery of the court and the National
Assistance Board functions, it is bound to remain
a trouble and an indignity for a wife who has
constantly to call at one or other of these offices
to seek help. She has been left with the burden
ot bringing up the family without adequate sup-
port from her husband, and should surely be
relieved of the worry which these visits entail.

Whatever the practical difficulties involved it
is submitted that there is a strong case for some
system of paying the wife regularly on a pay-
book issued perhaps by the National Assistance
Board and leaving it to the latter to recover the
money from the husband, possibly by ,an exten-
sion of P.A.Y.E.”

PAPER No. 93

MEMORANDUM SUBMITTED BY THE FAMILY DISCUSSION BUREAU OF THEFAMILY WELFARE ASSOCIATION
INTRODUCTION

1. The Family Discussion Bureau

The Family Discussion Bureau isj i^ussiuu oureau is a specialised case-work agency set up by the Family Welfare Association in1948 in an effort to explore some of the problems in case-work centred on marriage difficulties. As an Kp oratoryand research project the Family Discussion Bureau has hada triple objective : to find out something about the prob-
°.f inter-personal relationships as they reveal them-

selves in marriage difficulties
; .to develop a technique forproviding assistance in such cases

; and to evolve a methodof training workers ,n the use of this technique. Sincethe Bureau was established, approximately 1,000 cases have
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; referrin8 agencies have in!eluded Citizens Advice Bureaux, Family Welfare Associa-tion secretaries, hospital almoners, medical practitioners
clergy, industrial welfare officers, probation officers andvarious other individuals and agencies. There has been an
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aPPlications from clients who

pwi
h
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d f t

-

he
n
Ureau trough personal channels TheFamily Discussion Bureau is staffed by a group of specially

selected and trained professional social workers, providing
*

.

service. Workers, on engagement, spend a
period of one year in post-graduate training concerned with
the knowledge and skills relating to .their work. This
course of study is given by members of .the staff of the
Tavistock Clime, Tavistock Institute of Human Relations,
and the London School of Economics. The training is
ajpproved by the appropriate Home Office committee, and

,

senior psychiatrist who undertakes part of the .training
Keeps in close .touch with the .progress of the work,
•rsycmatric and medical consultations are .arranged for
clients when desirable. As the work of the Bureau is ex-
ploratory the number of the staff has been deliberately
kept small in order that intensive work could be carried
on, subject to careful checking. The size of the staff has
varied slightly from time to time, but normally consists
or seven workers.

The Family Discussion Bureau wishes .to- submit the fol-
lowing evidence relating to matters within the Commission’s
terms of reference, and arising from the experience of the
workers of the Bureau in .their contact with couples who
are experiencing difficulties in their mariages.
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RECONCILIATION
2. General

At the present time the main emphasis of the law and of

official administration relating to marriage breakdown
would appear to be placed on the process of divorce, deal-

ing with the question of reconciliation only as a side-issue,

and in certain negative aspects which are considered in

more detail below. The situation does noit appear to have
been improved by the Legal Aid and Advice Act, 1949,

in spite of the fact that the majority of the procedures

instituted under this Act .are actions for nullity and divorce.

The situation is, in fact, that the community is subsidising

actions for the termination of marriages, while giving little

recognition to the possibility that many of these couples,

given assistance, might be capable of resuming a satisfac-

tory marriage relationship. The Family Discussion Bureau,

while not wishing in any way to oppose the granting of

legal aid .in divorce cases, feels it is desirable that couples

who are prepared to consider the possibility of reconcilia-

tion should be given every opportunity to do so, before

taking the final steps towards a dissolution of their

marriage.

3. Availability of reconciliation services

Following the presentation of the Report of the Home
Office Departmental Committee on Grants for the De-
velopment of Marriage Guidance (the Harris Committee)

in 1948, the Home Office has recognised ithe work of
certain existing organisations, including the Family Discus-

sion Bureau, and has set up a Marriage Guidance Training

Board which sets standards for the selection and training

of workers in this field. The scope and functions of such

services are, however, not yet widely appreciated, and the

Family Discussion Bureau considers it is most desirable

that there should be some simple and automatic means of

informing persons seeking legal action that these services

are available if they wish to make use of them. This

should be done, if possible, as soon as the marriage

threatens to break up. It would seem that this is par-

ticularly desirable in those cases in which persons apply-

ing for legal advice in connection with marriage problems

have to be informed that they have no adequate grounds

for instituting legal proceedings. It is felt that some simple

routine arrangement could easily be instituted
;
and it is

suggested that the Home Office Marriage Guidance Training

Board might well be asked to prepare a small leaflet, giving

brief information on the services available, and that it

would be the duty of any person or body considering appli-

cations for legal aid to supply one of these leaflets to any
individual making enquiries or applications for legal aid

in connection with matrimonial procedure, e.g., at local

Law Society committees, legal advice centres, and Citizens’

Advice Bureaux. The Family Discussion Bureau is further

of the opinion that to make an approach to any reconcilia-

tion service compulsory would completely defeat the

aims of such a service, as in general it is possible to achieve

satisfactory results only when the individuals concerned

have some real desire to reconsider their position, and do
not feel they are being forced into action against their own
wishes.

4. Nature of the proposed services

(a) Name of service

The Family Discussion Bureau workers have very fre-

quently had to deal with cases in which marriage partners

have been prepared, and indeed eager, to seek assistance,

but would have, at the same time, been extremely resentful

of any suggestion that the worker regarded reconciliation

as necessarily (the only aim in view. Such couples have
been prepared to reconsider .their positions from a new
point of view, i.e., with the object of deciding what their

real feelings were about the situation, and what were the

possibilities and problems with which each was faced.

Such re-appraisement most commonly leads eventually to

the desire to attempt reconciliation, but any suggestion

of this purpose in the early stages will often result in the

complete refusal of one or both parties to co-operate. The
Family Discussion 'Bureau therefore feels very strongly

that to regard any service as having a purely reconciliatory

function would introduce an element of compulsion and of

lack of open-mindedness which would prejudice the success

of the service from the beginning ; and that it is there-

fore desirable not only that the workers in such a service

should be prepared to undertake the discussion of the case

without .any prejudgment as to the type of (treatment de-

sirable, but also that the name of the service should, as

far as possible, indicate that this is the case. It is sug-

gested that it could most suitably be referred .to by some

such name as a Personal Consultation Service.

(ft) Voluntary service

The Family Discussion Bureau is very strongly opposed

to any effort to establish a statutory organisation for this

purpose, or to make use of persons known to be employed

or directly controlled by any government organisation.

5. The law and its relation to reconciliation

It has already been stated that the present practice of

matrimonial law has important negative implications in

relation to reconciliation. These arise chiefly from the

interpretation of the law relating to collusion and con-

donation. The Family Discussion Bureau has very fre-

quently had contact with clients who, .while agreeing to

attempt reconciliation, have been strongly discouraged

from doing so by legal advisers, probation officers, and
others, on the ground that, by doing so, they seriously

prejudice their chances of obtaining a divorce, should

the attempt at reconciliation fail. If clients, on taking

legal advice, are informed that any attempt at recon-

ciliation is likely to involve them in serious legal diffi-

culties, and might .prevent them obtaining a divorce, even

if the attempt fails from the spouse’s refusal to co-oper-

ate, any such reconciliation service operating within the

field of marriage guidance is, in a large percentage of

cases, doomed to failure. In a number of cases, the

Family Discussion Bureau has been able to assist a couple
to a satisfactory reconciliation only when one of the part-

ners, who had already instituted legal .proceedings, had
built up the large amount of courage required to ignore

the advice of legal advisers or probation officers, and risk

a direct approach to the other spouse. If reconciliation

is to become, in the majority of cases, something more
than a pious hope, then it is essential that a spouse who
has instituted or is considering instituting legal proceedings

should have his legal position in some way safeguarded

from considerations of condonation and collusion.

DESERTION

6. Present position

In the case of desertion, also, it is common for legal

advisers to discourage thoughts of reconciliation because

of the likelihood that they will compromise the legal

position. The legal demand for a continuous period of

three years’ desertion as a qualification for divorce has

the effect of steadily reducing the willingness of .partners

to consider an attempt at reconciliation, as the length

of the separation increases. After a period of about

three years has elapsed, the risk of having the waiting

period for a divorce lengthened for a further three years,

should the attempt at reconciliation fail, can have a

markedly deterrent effect on the willingness of the couple

to reconsider the position.

7. Recommendations

The Family Discussion Bureau, therefore, would sup-

port proposals that the law relating to desertion should

be amended in such a way that the qualifying period of

three consecutive years should be altered to an aggre-

gate of three years, .possibly with an additional qualifica-

tion to make it necessary for this three-year maximum to

have accumulated over a definite period (say, five years),

with some definite period (say, six months) immediately

preceding the application for divorce.

PRIVILEGE

8. Recommendations

The present position appears to be that any case-

worker who has been working .with a person concerned

in a divorce suit can be subpoenaed as witness in this

suit. Until the present time, this has caused no difficulty

as far as the Family Discussion Bureau is concerned,

but as the success of any work of this kind is very much
dependent on clients being completely convinced of the

confidential nature of the service, it is fairly certain that,

should this position become generally known, it could
not fail to have a disadvantageous effect. It would prob-
ably not take more than a single well-publicised incident
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to produce a marked reduction in the trust shown to case-

workers by their clients. The Family Discussion Bureau,
therefore, recommends very strongly that properly
accredited case-workers engaged in work of this kind
should have the privilege of withholding evidence which
has come into their possession as a result of professional
contact with any person.

RESEARCH
9. Present position

One of the major difficulties in connection with making
worth-while recommendations about divorce is the absence
of reliable data on which to base them. It is for this

reason that the Family Discussion Bureau has submitted
evidence on such a restricted range of subjects. The
statistical data available (Tables O and P in the Registrar
General’s Statistical Review of England and Wales) is

slight in quantity, but is virtually all that is available
apart from statements based on the impressions gained
by persons whose work brings them into constant touch
with the problem. The amount of systematical research
that has been completed is negligible.

10. Recommendations

The Family Discussion Bureau feels that if any real
progress is to be made in this field it must necessarily
be preceded by a considerable amount of research. The
compilation of adequate statistics is one essential, but a
problem based so directly on human relationships needs
to be studied far more intensively than is possible in
this way. A considerable increase in .the quantity and
quality of sociological and psychological research will be
necessary for a real understanding of the problems
involved.

(Dated December, 1951.)

EXAMINATION OF WITNESSES
(Miss K. At, OSWALD and Miss F. E. PECK, M.B.E., representing the National Council ofSocial Service andMr. B. E. ASTBURY, C.B.E., representing the Family Welfare Association; called and examined.) ’

7452. (Chairman) : We have here, as representing the
National Council of Social Service, Miss K. M. Oswald,
Head of the Citizens’ Advice Bureaux Department

; Miss
F. E. Peck, MjB.E., Secretary of the Liverpool Personal
Service Society; and representing the Family Welfare
Association, Mr. B. E. Astbury, C.B.E., the General Secre-
tary, with whom I have had the pleasure of working on
another occasion. We shall take the memorandum of the
National Council of Social Service first, and then go on
to the other. Before we ask you any questions on the
National Council of Social Service’s memorandum, do
you wish to add anything to it?—(Miss Oswald): My
Lord, there are two things which I should like to mention.
The first is just to draw your attention to the co-ordinating
nature of the National Council’s work, and to point out
that three or four of its constituent organisations have
specialist experience in this field and have, of course, sub-
mitted their own evidence to you, so that the evidence
we have submitted represents, so to speak, the highest
common factor of what in the National Council’s view
would be acceptable to all its constituent organisations,
so far as we can judge. I think that explains why it does
not go very far, as it were, in any direction. The second
thing, my Lord, is that one of the National Council’s
Committees wishes .to dissent from one of the recom-
mendations that is made in this paper. Would you like
me to refer to that now?

7453. I think you should do it now.—My own Com-
mittee, the Citizens’ Advice Bureaux Committee, wishes
to dissent from the recommendation we have made that
some means should be found for deducting at source from
the income of the man who consistently fails to honour
his obligations to pay maintenance to the separated wife.
The Citizens’ Advice Bureaux Committee takes the view
that that would be an interference with the dtizen which
it would not wish to countenance. The Advice Bureaux
themselves, in so far as we have consulted them—we have
actually consulted thirty, I think—are divided on that
point. They are divided as to whether or not that is a
right method, but they are at one in feeling that some
means should be sought of trying to enforce maintenance
payments when the court has made orders.

7454. They do not think that that particular method
should be adopted?—They are divided on that point and
their National Committee is very strongly against it.

7455. In view of what you have said, I should like you
to tell us a little more about the organisation of the
National Council. You state in the preamble to your
memorandum the general purpose of the National Council
of Social Service and in the nexlt paragraph you say:—

“ In compiling .this statement the Council has drawn
upon the experience of the following of its headquarters
departments and associated groups :

—
The Women’s Group on Public Welfare
The National Federation of Community Associa-

tions

The Citizens’ Advice Bureaux, Councils of Social
Service and Rural Community Councils ...”

What is the nature of the link between these bodies and
the National Council?—The Women’s Group on Public
Welfare and the National Federation of Community Asso-
ciations are what we call associated groups, in that they
were initiated by the Council and are still, as it were
under our umbrella. But they are not actually depart-
ments of the Council’s work in the same way that the
Citizens’ Advice Bureaux, the Councils of Social Service
and the Rural Departments are.

7456.

These are three departments of your Service?—

/457. Could you tell me what other departments there
are of your SorviceJ-The Women's Group on Public
Welfare and the National Federation of Community Asso-
ciations are groups within our Service, but we do not con-
trol them in the same way that we do the three depart-
ments last mentioned. In addition, a further group is
the National Old People’s Welfare Committee, which ism the same category as the two first on our list. The
Churches’ Group is in the same category, in that we pro-
vide the secretariat and the Group works under our aegis,
but it is not controlled by us. The Standing Conference
of Voluntary Youth Organisations is also in the same
category; it is an associated group for which we provide
a secretariat.

7458. You go on to say that in compiling the statement
you are:

—

“.
. . especially indebted to .the National Council of

Family Case-work Agencies, the National Association
for Mental Health and the National Marriage Guidance
Council for the contributions which they have made.”

What relationship do these bodies have to your Council?
—They .are constituent members of the National Council,
my Lord. The National Council is made up of members
representing all the main national voluntary organisations,
the associations of local authorities, the central govern-
ment departments and so on, and these are three of the

constituent bodies that, of course, have a particular con-
tribution to make in this field.

7459. Will you tell us more about the Citizens’ Advice
Bureaux, which you have already mentioned?— I am sorry
that this is so complicated. The Citizens’ Advice Bureaux
work is a department for which the National Council
is responsible. The National Council initiated the C.A.B.
Service and set it up and maintains the department, of
which I am the head, for continuing the work of the
Bureaux. That is done through the National Committee
of the Advice Bureaux, which is made up of representa-
tives of the Bureaux themselves (there are 500 of them
in the country), plus four representatives appointed by
the National Council, from its Executive Committee, and
four co-opted members. That is the Committee that guides

the policy of the Citizens’ Advice Bureaux Service and
it is the Committee that advises the National Council on
C.A.B. matters.
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7460.

And when you spoke of a difference of opinion,

was that a difference of opinion 'between the 500 Bureaux?
—-No, Sir. It was a difference of opinion between the

National C.A.B. Committee and the National Council’s

governing body, its Executive Committee, which is

responsible for the memorandum which is before you.

This is the evidence of the National Council. Because of

the time factor, it was not .placed before the C.A.B. Com-
mittee, in its final form, until after it had been presented

to the Commission.

7461.

I wanted' to get the position clear before going on

to your proposals. I see that the National Council is in

agreement with the views expressed in the Final Report

of the Denning Committee. You say:—
“ The Council regards the .preservation of the marriage

tie as of the highest importance to the community

generally and with this in mind -would urge more ade-

quate provision of education, for marriage and home-

making, both as a part of the educational curriculum

and increasingly through the work of appropriate social

organisations. In addition, we would stress the impor-

tance of adequate and widely known services of recon-

ciliation as an essential .part of a constructive approach

to marriage.”

Would you amplify that a little, by telling us, if you can,

what specific suggestions you would make in regard to

education for marriage and home-making? I ask, because

although we think it .is strictly outside our terms of

reference, we have had a good deal of evidence on it,

and I think it would be helpful to have yours on it.—.My

Lord, we feel that, from our point of view, it is the most

important aspect of this. Our experience gained from

the Citizens’ Advice Bureaux, and from some of the case-

work organisations with which they are associated, suggests

to us that at any rate a large proportion of the people who
come to us with marriage difficulties do so because they

are a little muddled, they have no notion how to run

their homes, they have not budgeted successfully. They

may be people whose financial difficulties arise, not directly

from real .poverty or lack of income, but from inability to

lay out that income satisfactorily. Many of them have

not learned how to manage and bring up their children

satisfactorily. We feel that a good many of those people

are not quite adequately catered for by the various forms

of education for home-making which already exist. Many
of them would not dream, for example, of joining a

women’s club, and much less would they think of taking

advantage of a course of further education provided by

the authorities. We feel that some much less formal

approach is needed to those people if they are to be

interested in education for home-making, and some of

us were very disappointed when it was found that the

two or three experiments that the education authorities

were making in setting up home-making advice centres had

to -be given up, ohiefly on grounds of economy. We are

actually trying in my own department to make a very

small contribution from the Citizens’ Advice Bureaux,

and a good many of them are trying to provide a special

service of home-making advice, which consists largely in

making sure that the people who come to them are aware

of the facilities that exist in the town to help them in

their home-making difficulties.

7462.

What you would like, then, is a larger grant from

the Government?—The work of my own department, my
Lord, has recently been very seriously hampered by the

withdrawal of the government grant that we had through-

out the war years and until two years ago. We are actually

finding it difficult to maintain our C.A.B. work at the

same standards as we were .previously able to maintain it.

7463.

And if you had a larger grant, do you think that

you could get the right .people to carry on your work on

a bigger scale?—Yes, I think that would be so, my
Lord. We were able to maintain field officers in this

work, in the days when we had grant-aid, who were able

to help not only with the recruiting and selecting ot

workers, but with their training which—from the Citizens

Advice Bureaux .point of view—is of’vital importance

About half the Bureaux are still staffed by voluntary

workers who 'have to be very carefully hand-picked and

trained. We feel that it is better not to do advice work

at all unless it can be done extremely well, and that

involves a continual process of training, because develop-

ments are always taking place about which the workers
need to know.

7464. Do you want to add something to that, Mr.
Astbury?

—

{Mr. Astbury): I would like to add to that,

my Lord, that the cut in .the government grant to the

three organisations, of which the Family Welfare Asso-

ciation is one, involved our having to stop altogether, with

one exception, experiments which we were carrying out in

education for marriage and home-making.

7465. Coming to paragraph 1 of the National Council’s

memorandum, we have all noted what you say there, but

I have no questions on it. In paragraph 2, under the

heading “Conciliation”, you say:

—

“ Tire National Council has been particularly

impressed by the evidence of Citizens’ Advice Bureaux
workers as to the increased number of matrimonial
problems in recent years and by the number of cases

in which the reasons given for seeking separation or

divorce appear to derive from an inadequate apprecia-

tion of the ordinary responsibilities of family life.”

We have had some evidence to the effect—to use a phrase
that has been mentioned—that people are more divorce-

minded today than they were, say, thirty years ago. Is

that the experience of your workers or not? Others, I

think, take a different view.—I do not think that there is

any possible doubt that people are more divorce-minded,

and the more facilities you provide for easier divorce the

more divorce-minded they will become. Speaking from
my experience, going back to my student days, I would
say that there is a famine of forgiveness and a lack of

toleration, certainly during the last twenty years, and most
certainly since the Legal Aid and Advice Act came into

being and provided easier facilities for divorce. It was
very rare, even during the war, to find couples among
the social group, with which we work here, unwilling to

consider reconciliation. In general, we find today that

they are, as you said, my Lord, more divorce-minded.

They are conscious of the facilities which are available

for them to obtain divorce, and they are not told of, or

they are not put into touch with, people who can give

them advice, who can attempt to effect reconciliation, or

who can help them to see their own problems more

clearly.

7466. I now turn to your suggestions for more and

better facilities for reconciliation. I have noted these sug-

gestions, and I only want to ask a question on sub-

paragraph (b). You say:

—

“ That such reconciliation services would need to be

free from any element of compulsion and hence would

provide invaluable opportunities for service by appro-

priate voluntary societies adequately equipped and

staffed for the work.”

’hen you say:

—

“ We agree with the conclusions as to the qualifica-

tions for marriage guidance counsellors set out in the

Report of the Departmental Committee on Grants for

the Development of Marriage Guidance.”

lave you any views as to how people could be brought

o seek facilities for reconciliation at an early stage? You

ay as many people do, that such services should be free

rom any element of compulsion. How do you suggest

hat young people, when they have begun to find marital

lifficulties, should be led to some reconciliation service?—

Miss Oswald): My Lord, so far as the Ciflzens Advice

Jureaux Service is concerned—and it, of course, covers

inly one small part of the work done in this field—we

eel that it has the opportunity in various ways to

ncourage people to seek guidance at an early stage

lecause they often come to the Bureaux with something

hat they have not yet recognised as a marriage problem,

,nd which therefore they would not have taken perhaps

o the marriage guidance council. They come, as I snd

arlier, perplexed with a problem which sometimes we are

ible to recognise as a matrimonial one and for which

ve are thus able to get them skilled help. But I think

hat I ought to qualify that, by saying that although our

ervice is available for every class of the community, and

s used by people of all classes, the family and personal

iroblems that come to us tend largely to be brought by
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people from the more humble classes of the population,

so that that only affects one group. We would feel that

if all organisations, with whom people came into touch
in the course of their marriage difficulties, were more
consciously directed towards efforts to reconciliation there

might be some possibility of success. It has been sug-

gested lately that there should be far more talks in clubs

of all kinds, not only in women’s clubs, but in the mixed
clubs for boys and girls. There should be talks in those

clubs on preparation for marriage, which would include

references to the kind of conciliation services that exist,

the advice services that exist for people when they have
got into difficulties. We would like very much to ensure,

for example, that in every legal aid office there was some
quite clear guidance given to people to suggest to them
that the alternative to seeking legal aid, with a view to
securing divorce, was to seek the help of a conciliation

service.

7467. Had you in mind the setting up of some new
body to which, for example, people who come for legal

aid could be referred, if they desired it?—No, my Lord,

I would not say that the National Council had in view
the setting up of a new organisation. They would like

to see the existing ones bettered. (Miss Peck) : My Lord,
if I might add to that, from our experience we do find

that a great many people who come for legal advice can
be put in touch with reconciliation facilities. We do feel

that if legal advice were more freely available, efforts at

reconciliation could be made at an earlier stage.

7468. Legal advice, as distinct from legal aid, in the
sense in which the latter term is usually used?—Yes, my
Lord.

7469. I was . little puzzled at sub-paragraph (b

)

of para-
graph 3. I did not know that it was necessary for a wife
who had been a party to divorce proceedings to describe
herself in legal and official documents as “ divorced wife

”

—I have seen the term feme sole used. Is it your
experience that she has to do it?—(Miss Oswald)

:

It has
been suggested to us, since we submitted this memorandum,
that we were perhaps wrong in saying that she was required
so to describe herself, although some members of the
group thought that that was so. I think perhaps it would
have been more correct to say that some wives thought
that there was such a requirement and were not aware that
that alternative was open to them.

7474. Is there anything further that you would wish to
add, Mr. Astbury, before I ask you questions on the Family
Welfare Association’s memorandum?—I would only add
my Lord, what I am quite certain you already know, that
since these memoranda were submitted, the Reports of the
Law Society and the Law Society of Scotland on the work-
ing of the Legal Aid and Advice Act have once again
underlined the anomaly in the granting of legal aid for
divorce cases, while still not implementing the advice
section of the Legal Aid and Advice Act. 1 can only say
that that does support the view that we hold very strongly
that the advice section of that Act should be implemented
in order to strengthen the facilities for reconciliation in
cases of marital disharmony.

7475. Under the heading of “ Availability of reconcilia-
tion services ”, you make an interesting suggestion that:—

“
. . . the Home Office Marriage Guidance Training

Board might well be asked to prepare a small leaflet,
giving brief information on the services available, and
that it would be the duty of any person or body con-
sidering applications for legal aid to supply one of these
leaflets to any individual making enquiries or applica-
tions for legal aid in connection with matrimonial
procedure ...”

Have you any other suggestions for bringing the recon-
ciliation services to the notice of people who are in diffi-
culties?—-«We do quote one or two other useful channels
the local Law Society committees, legal advice centres and
Citizens’ Advice Bureaux, but we feel that if such a leaflet
were available, very large demand for it would be created
by voluntary organisations, particularly settlements,
women’s institutes, townswomen’s guilds and so on, that
it would very quickly achieve publicity, and people would
in that way be informed as to what facilities for recon-
ciliation existed. We feel, however, that in connection
with the Legal Aid Committee the giving out of that
leaflet should be compulsory, that before a certificate is

granted, an applicant for legal aid for the purpose of
matrimonial proceedings should be handed a leaflet and
should be asked to read and consider it before going on
with his or her application.

7476.

It should be compulsory on the part of the person
handing out the leaflet that it shall be handed out, but
not compulsory that the person who receives it should
take advantage of it?—That is it.

7470. I think that Mr. Justice Pearce agrees that there
is no compulsion on a wife on divorce so to describe her-
self.

—

(Mr. Astbury) : I do not think that that is as widely
known as it ought to be, because I can recall a case
quite recently where the innocent party in a divorce was
made to describe herself on official documents as a
divorced woman. (Chairman)

:

I can only say that in all

my experience I have not come across any statute or
regulation which compels that, but I am always open to
enlightenment.

7471. (Lord Keith)

:

Might I intervene to ask a question?
If a divorced woman re-marries, in the marriage certificate
is she not to describe herself as divorced?—I understand
so. (Chairman): It is now suggested to me that the
formula is “ formerly the wife of so-and-so, from whom
she obtained a divorce ”. (Lord Keith) : Or she may have
been divorced. (Chairman) :

“ ... by whom she was
divorced ”, in that case? (Lord Keith) : I do not know
what the formula is, I am asking for information.

7472. (Mr. Justice Pearce) : I think that for the purposes
of registration of marriages -the formula suggested by the
Chairman is right.—I cannot recall a case where that point
has arisen.*

7473.

(Chairman)

:

Would it be convenient to pass now
to the Family Welfare Association’s memorandum?—Yes,my Lord. I should have said that I am a member of the
Executive Committee of the National Council of Social
Service and represent one of the contributors referred tom the memorandum of the National Council, the Family
Case-work Agencies. I represent that body on the National

r. *,£
ee n°^/e8ulati°,V95 of the Registration (Births, Stillbirths.

Deaths and Marriages) Consolidated Regulations, 1927, as amended

^L^^NoTi'm) °
f Marriages (ReS«strars) Regulations, 1952

7477. Under paragraph 4, headed “Nature of the
proposed services”, you first of all deal with the name,
and then, under heading (b), “ Voluntary service ”, you
say :

—
“The (Family Discussion |Bureau is very strongly

opposed to any effort to establish a statutory organisa-
tion for this purpose, or to make use of persons known
to be employed or directly controlled by any govern-
ment organisation.”

Similar suggestions have been made to us, but I would
like to know your reasons for this view.—We feel that
generally when a man or a woman takes a matrimonial
problem, say, to the probation officer—for whom I have
a very great admiration—the chances of effecting a
reconciliation are in jeopardy. We find quite frequently
in our work with the Family Discussion Bureau, and in

our ordinary case-work, that a woman who goes to con-
sult the probation officer about her marriage problems
will have them referred to us, or to another voluntary
agency, in the belief that the chances of effecting a recon-
ciliation, by getting the other party to come to the
counsellor, are greater than if that party were invited to

come to a government official.

7478. As to the need for research, you suggest:—
“

. . . that if any real progress is to be made in this

field it must necessarily be preceded by a considerable
amount of research. The compilation of adequate
statistics is one essential, but a problem based so directly

on human relationships needs to be studied far more
intensively than is possible in this way. A considerable
increase in the quantity and quality of sociological and

psychological research will be necessary for a real under-
standing of the problems involved.”

Can you think of any statistical information that would be

of real assistance to this Commission in the work which
falls within its terms of reference?—I do not think that
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any such statistical information exists. For the last four

years now we have been carrying out a research project,

in conjunction with the Tavistock Institute of Human
Relations, for the Nuffield Foundation. The project

is an inquiry into the pattern of human relationships with

a view to ascertaining where tensions in family life first

begin and what common factors are disclosed, and whether
from that material we can learn anything by way of a new
approach or a more effective reconciliation service. We
have also been analysing the first thousand cases of marital

disharmony with which our own Family Discussion

Bureau has been engaged. That is an analysis of the case-

material, the age groups, what percentage of older men
marry younger women, and vice versa, and whether there

is a greater percentage of breakdowns in particular mar-
riage groups than in others. Those are experiments of a

research nature which are in the process of being carried

out, but I know of no other statistical information within

your terms of reference, my Lord.

7479. (Mr. Justice Pearce

)

: In section I of the Appendix
to the memorandum submitted toy the National Council of

Social Service, it is said, with reference to conciliation

machinery :
—

“ The Society is frequently consulted by a husband or

wife who is involved in divorce proceedings and who,
although desiring reconciliation, is under the impression

that this is out of the question once proceedings have
been started.”

Do you think that reconciliation machinery in the High
Court itself—if it were sufficiently well known—would be

of value?

—

(Miss Peck): Yes, I think that it definitely

would toe of value.

7480. There is one other question. I fully appreciate

your stressing the necessity for such a service being volun-

tary, but will you give me your views on this difficult

problem? There are 30,000 divorces in a year, to take

an approximate round figure. From questions I asked, I

think, of the National Marriage Guidance Council, it

appeared that well over three-quarters of those would
concern marriages in which there had been no advice

from your, or any similar, service. In other words, in only

a very small proportion of the divorces have the parties

concerned consulted the voluntary advice associations.

Would you agree with that?—I do not know. (Miss

Oswald): I do not think that we have any means of

knowing whether those figures are correct.

7481. I do not want you to comment, unless you think

that those figures are grossly wrong, because I think that

on investigation you will find that they are about right.

The people who come to you are, on the whole, the more
thoughtful people, who realise the gravity of breaking up a

marriage, is that not so?—I would say that that was true

of people who went to one or other of the marriage

guidance services, knowingly going to ask for marriage

guidance. I think that must be true. I do not think that

it is true perhaps of people who come to the Citizens’

Advice Bureaux. I think that many of those people come
because their life is in a muddle, it has gone wrong. Some-

times they come saying, “ I want a divorce ”, apparently

thinking that that is their only way out, and- not having

considered any alternative means of resolving their prob-

lem. I do not think that it would be true to say that it

was mainly the thoughtful people who came to the Citizens’

Advice Bureaux.

7482. Suppose that out of 30,000 divorce cases, there are

over three-quarters in which the parties have never had any

advice from one of the voluntary associations.
_

I am
suggesting to you that possibly those are the more impetu-

ous and less thoughtful people, because they have taken no

preliminary steps to avoid the break-up. That is reason-

able, is it not, as a very general assumption?

—

(Mr.

Astbury) : I should have thought that, as a general assump-

tion, it was correct.

7483. The problem is this. Those people who have

not taken advice are possibly the ones who are most m
need of advice. Now, II suggest to you that unless those

people are compelled or directed to consult some advisory

service, the majority of them will not do so and so will

never be made to realise what a serious thing it is to break

up a home and will not be brought to think seriously

about the possibility of reconciliation. Do you agree?—

I think that their attention should be drawn to the tact

that a reconciliation service is available and that they

should be advised to make use of it. I should have thought

that some of them would do so, and that that would be

better than the present situation. It seems to me that to

require people to consult, say, a marriage guidance coun-

sellor, would in the end mean that they would go as a

mere matter of form and not with the idea of a recon-

ciliation being effected. To make it a routine procedure

would, I think, destroy the very basis 'of reconciliation.

7484. (Mr. Mace)

:

May I address my questions to Miss

Peck? Miss Peck, are the arrangements in Liverpool for

help in the magistrates’ court peculiar to Liverpool alone?

—

(

Miss Peck)

:

As far as I know, yes, they are.

7485. I think that it would be of interest to the Com-
mission to learn something about the procedure in Liver-

pool. When parties are in a matrimonial dispute before

the magistrates in Liverpool, the City Council are pre-

pared to pay for certain legal advice and legal repre-

sentation?—Yes.

7486. Through your Society and through the poor

man’s lawyer, acting jointly?—That is quite correct.

7487. The purpose is to give an unrepresented party

the right of legal representation when ithe other party is

represented?—Yes.

7488. So that when the wife goes to court armed with

a solicitor, the husband, if he is poor, can get a solicitor,

and vice versa?—Yes.

7489. Do you think that the fact -that solicitors are

brought in has any bearing on reconciliation?—I have no

evidence on that at all.

7490. The magistrates themselves use all the services

available for reconciliation without regard to what the

solicitors have done?—Yes.

7491. That leads me to this point. Why do you think

that -the extension of legal aid to the magistrates’ courts

will really help to solve the problem?—This point was

raised toy the magistrates who were members of our Exe-

cutive Committee. I think that it was felt that if one

party is represented and not the other, then the magis-

trates do not get a true picture, and it is not so easy

for them to make a right judgment. I would say just

from my own observation—I have no statistics -to prove

this—that a proportion of the cases are dismissed when

there is a solicitor on tooth sides.

7492. (Dr. Baird): Could I ask a question of Mr.

Astbury? You talk of the training -which is given in

marriage guidance work and reconciliation services and

so on. You apparently require quite high qualifications?

—(Mr. Astbury): Yes.

7493. Do you require a degree plus a year’s practical

training?—Our main academic qualification is a degree

or diploma in social service, and on top of that a year’s

specialised training, part of this spent in our own case-

work .agencies, part in Citizens’ Advice Bureaux, and then

a series of semesters which are taken toy the tutors in the

Mental Health course at the London School of Economics,

and then each of our case-workers is for a year in the

Family Discussion Bureau.

7494. I was wondering how you are going to guaran-

tee adequate salaries and pension arrangements and so

on, for such highly trained people, if you wish this

service to remain in the hands of voluntary organisa-

tions?—We look on our Family Discussion Bureau, with

its highly specialised staff—in addition to our case-workers

we have doctors, medical psychologists and anthropologists

and so on—we look upon that rather as the Harley Street

of our general case-work agencies, which we would re-

gard as the general practitioners. All our case-work officers

would meet problems of marital disharmony with which

they may be able to deal, but they know that behind them

is the Family Discussion Bureau with its highly trained

group of what one might call specialists, and I think
that is what will have to happen in future also. You will

have ito have, as it were, a general practitioner service, and

then a specialised service at the centre for more highly

skilled work.

7495. I quite understand that. How do you envisage

its being financed?—That has been the problem of volun-

tary social services for the last five years. Somehow
it is financed, if the public can be satisfied that this ser-

vice is really worth while. I think .that .the voluntary

C
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organisations would ihave to pioneer, would have to

demonstrate what could be done, and possibly at a later

date the Government may consider it worth while to

spend a little more on reconciliation services than on
providing facilities for divorce, but I do not think that

there is any easy way of financing them. We have
financed our Family Discussion Bureau by grants, first of

all from the Goldsmiths’ Company, who gave us a sum
of money to carry out experiments for a year, then the

Carnegie Trust gave us a sum of money to carry it on
for five years. Now the London County Council have
made a contribution for five years, and because of that,

I imagine, money from ,the public is now beginning to

come in—there has just been a legacy of £12,000 left

exclusively for this purpose. It is a venture of faith,

and I think that the money will come eventually.

7496. Would you have any objection, once your pioneer-
ing days are over and you have established the real need
of such a service, to its being a statutory service?—

I

should. I should prefer it to be a grant-aided service,
for then you preserve

.
jts voluntary status. It is really

a partnership that one wants between the voluntary
organisation and the local authority, and if one gets that
partnership, .then, I think, it will be far more successful
than a statutory service.

7497. [Mr. Beloe): Miss Oswald has told us something
about what is being done in youth clubs in the wav of
education for marriage. Could you tell us what bodies
are used by the youth clubs to give this kind of help?—
(Miss Oswald): Yes. I am aware that the National
Marriage Guidance Council have been having consulta-
tions with some of the youth organisations with a view
to including in the clubs’ curricula some kind of talks,
not specifically, I imagine, on marriage guidance, but
rather on .the value of learning about home-making, and
maintaining home life. As I understand it, the idea is

to create an atmosphere in which people are conscious of
the importance of maintaining satisfactory home life and
of taking almost any steps towards that end. I do not
know more detail than that. I was present at a conference
at which the possibility of something of that kind was
considered, and I was aware that following that con-
ference some experiments ,w$re going to be made.

7498. It is not in your experience very widespread yet?
—No, so far as I am 'aware it has only just begun. I
think what I was trying .to say was that what we envisaged
was an attempt, through all the social work organisations
which have contact with large numbers of people who
might need this service, to promote an atmosphere in
which the need .to stabilise home life would be recognised,
and to try to find ways of doing .this imaginatively, so that
it would appeal to young people, and to those who per-
haps are disinclined to think seriously about these
problems.

7499. Is it your experience that on the whole the more
thoughtful boys and girls go to youth clubs, but that
there is a considerable percentage who do not go to any
youth organisation?—We know certainly, of course, that
there is a considerable number who do not go anywhere.
I do not think that I am qualified to say whether it is

the more thoughtful ones who go. I should imagine that
some of the more .thoughtful will go, but there will also
be some whose home life is such that they normally devote
more time to that. I do not believe I am quite com-
petent to answer that. (Mr. Astbury): I perhaps can
help you, as governor of one of the largest settlements in
the East End of London. I would fervently wish that it

was only the thoughtful boys who came into the boys’
club movement. I think that after a period there, .they
do become more thoughtful and more considerate, but I

think the thing that attracts the modern boy to the boys’
club is the facilities which that club has to offer. You
get the raw material and you have to shape it. I think
that a good deal is being done in the youth movement
by way of education for marriage, though in a small
way, in making it part of the training of club leaders.
Both in the National Association of Boys’ Clubs and the
National Association of Girls’ Clubs and Mixed Clubs,
they now have recognised training courses of six months,
which are recognised by the Ministry of Education, and
in that training lectures are given as to the best way of
presenting the case for education for marriage to clubs.

Education for marriage also forms part of the courses
which are given to senior boys, who have a week’s course
and a fortnight’s course arranged by the National Asso-
ciation of Boys’ Clubs. I cannot say whether the same
courses are available for the girls, but I should imagine
that they are.

7500. The point I was particularly trying to get at was
whether the kind of people who most need this .prepara-
tion for marriage are the people who come to the clubs?—(Miss Oswald)

:

I would have thought that generally
they were not. We certainly would feel that in regard .to

women’s clubs, with which we are most closely concerned,
the ones whom we most want to get at are not the ones
who come to the clubs. I am afraid that would be true,

it is only a method of reaching one group. If one could
make appreciation of home life fashionable again, instead
of unfashionable, then .that would be like throwing a
stone into the pond, and it might reach some of the
unclubbaible .people.

7501. I think, Mr. Astbury, in answering the Chairman
about the general attitude towards divorce, you agreed
that people were becoming more divorce-minded, because
divorce was easier. Could I put another point of view
to you? It has been said to us—and I would like to

know what yo.u think about it—that people are demanding
a higher standard in their marriage now, and that there-

fore they will not put up with intolerable or almost
intolerable conditions in the same way that they used to.

—(Mr. Astbury): I do not know .that I could say from
my experience that it is because they are demanding a

higher standard. I think it is the case, as I said to the

Chairman, that there is less toleration, there is less of

•the virtue of forgiveness, and there is a rush to end a

situation which a few years ago people would have
tolerated. I had & fair amount of experience during the

war, and know how ready husbands were, in very many
cases, to forgive the wife, and those cases I have been

able to follow up—and I did follow some up, for a specific

purpose, two or three years ago—where a reconciliation

bad been effected, where the chaplain of the regiment or

someone of that kind had explained the situation to the

husband, and we had done what we could to rectify the

position there, in those cases the marriage had been sus-

tained. That, I think, is the real reason—that at the

moment people are, not only in connection with marriage

but in connection with all kinds of social ills, less inclined

to forgive, less inclined to be tolerant, more inclined to

demand their rights without a corresponding sense of

duty.

7502. (Chairman): As I understand your answer, in

your experience, that attitude has developed within the last

seven years, that is to say, since the war ended? Is

that so?—I should say since the war ended.

7503. (Mr. Beloe): But it would be true to say that

many of the cases, which you were describing, were at a

time when the man and wife were not living together?—

Yes.

7504. Therefore it might 'have been easier for them

to .put u,p with things?—On. the other hand, the contrary

is not infrequently true. The separated husband retained

a picture of the attractive girl he had left behind, and the

shock of finding her a mature woman when he returned

was pretty great in quite a number of cases, so that

absence has other results than making the heart grow

fonder.

7505. Could I ask -whether -that is the experience of the

other two witnesses?

—

(Miss Peck)

:

Yes, I would say that

that, generally speaking, was our experience. On the other

hand, I do think that women are now used to very much
•more independence, and I .think that that has a great

deal to do with it. We find that many young people

living at home have almost all their earnings to spend, they

give very little at home ; I should think that in certain

circles it is generally recognised that the contribution, is

30s., it does not matter how much they are earning, 30s.

is what they give to their mothers to keep house for them,

and then when they get married and they have not got all

that money to spend it does tend to make them discon-

tented. I think that is a very big factor in addition to the

one Mr. Astbury has mentioned.

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 791

i g November 1952] Miss K. M. Oswald, Miss F. E. Peck, and [Continued

Mr. B. E Astbury, C.B.E.

7506. But you do not think that many people demand

a much higher standard in marriage?—Yes, I do think

that there is a much higher standard now, it is muon

more of a partnership. {Mr. Astbury): I think it is

only fair to add that a contributory factor of some impor-

tance is the fact that, because of our housing conditions,

thousands of families lack the first essential to married

life, a common roof, and we find that where it is possible

to get them a home away from “ in laws ”, away from

rooms, and so on, reconciliation is not only easier but is

far more likely to he sustained. (Miss Oswald)

:

May I

just add, is there not possibly another aspect, the fact that

nowadays a woman can, if her marriage situation is not

to her liking, break away and support herself, whereas I

suppose that fifty or even twenty-five years ago, that

would not have been possible?

7507. Arising out of that, could I just ask you this

question? It has been suggested to us—I hope I am

putting it correctly—that the National Assistance Board

sometimes is rather too quick to help a wife who has

parted from her husband, that she can go and get

something from the National Assistance Board rather than

see if she could go back and make a go of it.

—

(Mr.

A*thuni) : She has a statutory right to that, and I shouldAstbury)

:

She has a statutory right to that,

think that there would be some very uncomfortable ques-

tions asked in the 'House if that statutory right were denied

to her.

7508. What would be your view, quite apart from the

statutory right, on that? Is it so?—I have no experience

of it In general, we find that the officials of the National

Assistance Board are extremely sympathetic and would do

what they could to help.

7509. {Chairman) : Do you mean “ help the woman ”,

or “ help the marriage to become a success ?—Yes, we

have quite a fair number of cases referred to us by local

officials of the Assistance Board, who realise that some-

thing more than a monetary payment is required. (Miss

Oswald)

:

'One would not in any case want a woman forced

to go back. Surely the Assistance Board would have to

do a great deal of research into the rights and wrongs

of 'her leaving 'before they withheld assistance from her?

7510 iMay I put something arising out of that? As I

recolleot the suggestion, it was to this effect, thal- it was

so easy for a woman just to go and get this assistance,

and that it might be better if, while giving her the assis-

tance which she needs, and to which the statute entitles

her, she should be told, “Go and bring your husband

here next week, and let us see what he says about it, and

what can be done about it ". What do you say to that

suggestion?—{Mr. Astbury): I was assuming, my Lord,

obliged to go constantly to the Assistance Board. It was

suggested that she is left with the bringing up of her

children, and that it is an added burden for her to have

to go and seek the support of the State, particularly when
the husband pays a little of the maintenance due from him
intermittently, and she has to go constantly and make good

her case all over again. Therefore I would not feel

that in our experience we could generalise in the way you

have suggested.

7514. I am interested to hear that.—{Miss Peck): From
our experience, we find that the National Assistance Board

does urge the women to take out a maintenance order.

7515. I think it was a Liverpool witness who rather

emphasised this point.—That is not our experience, any-

way.

7516. {Mr. Beloe)

:

May I put one quite different point,

about which I would like your opinion? I see you say

that much more care is needed in investigating the suit-

ability of one parent as against the other to have custody

of a child, and in section I of the Appendix to the National

Council's memorandum it is stated that: “Many cases are

'known ... in which the children tend to foe used as

‘ pawns ’ and suffer great hardship ”. May I put this ques-

tion to you? Suppose that there were some way of pro-

viding the judge with information about the children, and

that it were established, <in his view, that the person who
was praying for custody of the children was unsuitable.

Suppose that the other spouse was less unsuitable, but was

unwilling to have the children. What would be the right

thing to do?—(Miss Oswald)

:

I was going to ask to be

allowed to qualify what we had said in our memorandum.

We ought to have said, I think, that this kind of investiga-

tion should be made only where there is a dispute, both

parents wanting to have custody of the children. I do not

think that our group would have pressed for that kind of

investigation, where the parents were agreed between

themselves and one was anxious to have the children. We
would feel that it should normally foe assumed that the

parent asking for custody was suitable to have the care

of his or her children .unless there was a dispute, and that

the question of suitability would not arise unless it did in

the ordinary way, as it might with any home where the

mother and father were living together. Have I made

it clear?

7517 Yes quite clear, but then could we just come to

this point, where it is said that the children tend to be

used as pawns and suffer hardship?—{Miss Peck)

:

Could

I say here that our point was not that which you have

iraised about the suitability of the home. From our

experience, in a number of cases where the custody is

given to one parent, whether it is because of divorce or
°

, • _ f ^reni mill enmpt.imp.S reallv out 01
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. r' t.' eiven to one ipareun, u. ** -— —
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that she was not in a position to go and bring her husband, *
aration> the other parent will sometimes, really out of

that either the husband had left her or that she had Jr try to take the children away, he will meet them after

i.e. i_ : . '
i j * hie iVminp that is the kind or

left him.

751 1 That could be a matter which could be ascertained

it Hie officials toot that Ime, could Jt notl—I^nld

of "the"relieving officer, there was more litelihood of ffiat

kind of service being made available than there is today.

A great deal of it now is an ove
J'\

he
^
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.^
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and there is not what there used to be m the old days,

the weekly visit., compulsory by statute, of the re,beving

offioor in thp (home, who then had first-hand knowledge
officer to the home, who then had first-1

of it It is one of the few benefits, possibly, which were

lost .to us when the Poor OLaw was swept away.

7512 {Lord Keith): If I might just add to this discus-
mu. /

that irtift woman who
sion the suggestion was, I think, that tirewoman who

would have a claim against her husband whicli she ra^it
would have a claim agauui. ’ii

bring for support, did not bother about it because all

she need do was to go to the National Assistance Board

and get the payment from them, and then she just

left her husband alone. I think it was «ugg“trf tiwj

that was a difficulty at the present time -But the^Assistance

Board would have a statutory right to find the husband,

and to compel him to support her. even to the extent of

prosecuting.

7513 I know, hut I think the suggestion was that she

did not help them much to find lum, and Jbey had

difficulties.—CMiss Oswald): My Lord, I would not say

that that was generally our experience, in fact, one of our

mites e£S very great

who, in the absence of support from her husband, is
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sihool and try to take them to his home, that is.the kind, of

thing, really offences against ithe person. We felt that me

regulations under the Offences against the Person Act

might make it an offence for the other parent to remove

the children.

7518. The difficulty was more related to access?—Yes.

7519 Then are you quite happy .that the 'best thing is

done for the children, when the parents agree? Assume

that the home has got to be broken up, or has been broken

up, are you satisfied that the best thing is done, with n

those limits?—(Mr. Astbury): Yes although I would

qualify that by saying that the exception would be where

children have to spend part of the year with one parent

and ,part with the other. Wherever that arrangement is

made! I thTnk that the effect upon the child is very serious

indeed, but, by and large, where agreement is mached that

the mother shall have custody of the chddren
a’ffie^atte

she may have been the guilty party, provided the lamer

has reasonable access, then that raj—-* »

tory oK 0»w«£) 'We would feel that it should be the

S Sly natural tiling for the child, which would be

would it not, remaining with one parent or ffie
'

f^er?

? suppose that the home life of a great proportion of

children is not perfect, but the most natural thing

eoSld be adheved wolrld, I think, be the nght one to

7520. We have had a good deal of evidence ^ suggest

that enauiries ought to be made in every case where there

So ffi of & marriage.-! do not flunk we would
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support that. Sir. I do not think that our group, if we
were able to consult them on this point, would take that

view. I think that they would feel that the natural thing

would be for the child to remain with the parent who
wanted it, and that it would not be appropriate to raise

the question of the suitability of the parent just because

there happened to be this 'break-up of the home.

7521. Do you have much contact with the children after

the divorce has taken place?—No, Sir. In my particular

department we have in any case much more contact with

marriages which have been broken up by separation than

by divorce. Divorce is exceptional with the people who
come to us.

7522. Mr. Astbury, do you have much contact with

families after a divorce has taken place?—(Mr. Astbury) :

Yes, a fair amount. The children may come to us in

various ways, from a child guidance clinic or something

of that kind, or the mother herself may come with a prob-

lem. But I would have said that we had no evidence that

the child living with one parent after a divorce was less

well cared for than any other child who is deprived of

one parent. The ideal, of course, is two, but I have no
evidence that children of divorced parents living with one

parent are less happy, less well cared for, than children

similarly placed, though not through divorce.

7523. (Lady Bragg): iMr. Astbury, do you have only

one Family Discussion Bureau for the whole of London?
—We only have the one Bureau for the whole of London.
We have nine area offices covering the metropolitan

boroughs of London, where ordinary work is carried out

and suitable clients would be referred to the Bureau from
those offices. Then, in addition, we are responsible for

the Citizens’ Advice Bureaux in the Central London
'borough's.

7524. Then are all the cases, which come to the Bureau
from the area offices, discussed by what you might call

a panel?—Yes, they are all discussed at what is called a
case conference, of which the chairman is a medical
consultant, and there is a psychiatrist, a psycho-analyst,

an anthropologist and a clergyman, and then the case-

workers.

7525. Is that for the purposes of your own research, or

to know where next to send the client or patient?—No,
it is with a view to ascertaining, if possible, the views of

the group as to where the marriage has failed and the

kind of treatment—I am not a psychiatric social worker,
otherwise I would say the kind of therapy—that is sug-

gested by the group.

7526. Are the couple intimidated by this?—The couple

are never present.

7527. I realise that, but what I mean is, do you go
further and further into treatment? Do the couple, or

perhaps one spouse, go from expert to expert?—No. I

think the group would say that all they do is to help the

client to release his or her anxieties, so that the client

himself, or, where there are two, the clients themselves,

may see their problem and face up to it themselves. You
cannot do something for people, in marriage problems

;

you may be able to do something with them, but unless

they themselves desire to do something with their marriage
it is very difficult.

. 7528. Finally, how do you know that they have become
reconciled? Have you some sort of follow-up service?

—

That, of course, depends upon the circumstances of each
case. If they told us that they were happy we would not
attempt to interfere, unless they themselves came to us
from time to time. The endeavour, of course, is to
establish what is called a good client-worker relationship,

and they would be told, “ Look here, don’t ever let it get
as bad again as it has got now. If you have any
problem, do come here and talk it over ’’, but .that would
depend on the kind of relationship the worker established
with the couple.

7529.

(Mrs. Jones-Roberts): I would like to hear, Miss
Oswald, a little more about the deserted wives you come
across who have difficulty in collecting .their maintenance
money. In the first place, I think you said that there
were 500 Citizens’ Advice Bureaux up and down the
country, and I have no doubt you classify your records
of the type of enquiry which comes in. Are you in a
position to tell us roughly the volume of cases of this
kind which come to the Bureaux?

—

(Miss Oswald): I

cannot give you figures in that amount of detail. You
are quite right in saying that we classify the enquiries
which come to us, and we said in our memorandum that
we had helped about 110,000 in a full year with matri-

monial problems, but I could not say, out of the 110,000
matrimonial problems, how many of them were concerned
with the non-payment of maintenance. I have, however,
quoted some figures in the Appendix to our memorandum
for two or three individual Bureaux which may perhaps
give you the picture you would like .to have. At
Harrogate, for example, the Bureau has dealt with sixty-

nine enquiries in a month—this is a quite small Bureau
open on three half-days a week—of which nineteen were
matrimonial cases. We have details about ten of those

cases where there was a problem about the non-payment
of maintenance, so that in that particular Bureau about
half the matrimonial cases have been related to the non-
payment of maintenance. I do not think I can get closer

than that, except to say that the Bureaux generally are
very deeply concerned with this question of non-
compliance with court orders. Thieir experience suggests

that those orders are treated rather lightly in certain

circles.

7530. What advice would you give in the first place to

a woman who comes with a complaint of this nature?
What would you tell her to do in the first place?—We
should advise her, if she had not already done so, to

consult the clerk of the court to see what action he was
prepared to take. If that had already been done, we
might go on from there to discuss the possibility of getting
legal aid for her, but I am afraid that in the majority of
these cases, or at any rate in a great .proportion of them,
she would have lost contact with her husband and would
not be in a position to bring him before the court.

7531. In the National Council’s memorandum, you
recommend that some method be found of deduction at

the source, although I gather that not every one of your
members agrees with that. I wonder if you have fully
considered the difficulties, though on the face of it it

sounds extremely attractive? For instance, that type of
worker very often moves about and cannot be found.
There is very often a second union which is a very heavy
drain on his resources. Then you might very well have
opposition, possibly, from employers, or from organised
groups of workmen. I would like very much to know
whether you have fully considered those difficulties?—

Yes, we have, and I think that one of the reasons why
some of us dissent from this recommendation is that so

large a proportion of the men concerned would in fact

•not be in regular work and therefore would not be affected

by such a provision if it were made. On the question of
the man having set up another family, we are very well

aware of that, and we .think that part of the trouble is

that he sees the needs of the family with whom he is

living, the illegal family, so much more clearly than he
sees the needs of the family he has left behind, but we
do not see that that is a reason for him to flout the decision

of the court. We feel that it is for the court to take that

into account when it makes the order, and not for the man
to take it into account We think that the necessity to

deduct maintenance payments at source would only arise

in a limited number of cases, where everything else possible

had been done.

7532. Would you say that the point of view of this type

of woman—the deserted wife—has possibly not been put
forward forcibly enough, that, whereas other people might
be organised, this type of woman is very much on her

own always, and has difficulty in putting her case forward?
—Yes, the woman whose maintenance has not been paid

and who is a little bit helpless about going to the court and
asking for action to be taken.

7533. I wondered to what extent you felt that the opposi-

tion really could be overcome?—jWe think that some of it

could be overcome, of course, if she were able to be

represented when there was the need. We have ourselves

experience of at any rate some cases in which the whole
question of the man’s payment of his maintenance has

seemed to be rather lightly regarded. I have even heard a

clerk to a court say,
7

‘ Why does she need money? She

is in hospital, why is she pursuing him?”, but of course

the woman needs the money for all sorts of reasons,

but particularly to maintain the rent of the room she is

going to when she comes out of the hospital. In that
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particular case, we arranged for legal aid, and when the

husband knew that legal aid was going to be given, he

immediately began to pay the arrears of his maintenance.

I .think it is true to say that that is a class of woman
who is awfully bad at putting her case and getting it dealt

with. Of course, that would be true of a lot of people

who come to Citizens’ Advice Bureaux, that is why a great

many of them come, because they cannot put their case

in a way that will be satisfactorily dealt with unless they

are helped to do so, therefore I may be prejudiced in

saying that, because of the kind of people we deal with.

7534. You also said that the section which opposed this

recommendation still felt that some means could be found,

and I wondered what they had in mind?—I do not think

that they had any other ideas about how it should be done,

[The witnes,

beyond the ones we have suggested
;
but, in spite of that,

they felt that deduction from wages was an interference

with liberty, and that they would not be associated with it,

though I am afraid they had not any other constructive

proposals to make.

7535. Are you sponsoring the idea that the woman
should immediately become a charge on the National

Assistance Board, and that the Board should then see that

the man pays up?—No, I do not think that I would be

justified in saying that we were sponsoring it. I think it

would rather be true to say that our group felt that this

was one possible thing which might be considered.

[Chairman) : Thank you for your memoranda, and for

your help in coming here this morning.

s withdrew.)

MEMORANDUM SUBMITTED BY THE SOLDIERS’, SAILORS’ AND AIRMEN’S
FAMILIES ASSOCIATION

(NOTE —The memorandum submitted by the Association has already beenprinted as Paper No. 65 m the Mmutes ofEvidence

far Wednesday 29th October 1952 (Twenty-Second Day), when the witnesses representing the Scottish Branch of the Association

gave oral evidence ( Questions 5154 to 5261) before the Royal Commission. It is reproduced below except for paragraph 4 and

section G which are concerned solely with the law of Scotland.)

A. PREAMBLE

Nature of the Association

1 S.S.A.F.A. is a voluntary association which was

founded in 1885 and incorporated by Royal Charter in

1926. Its objects are to study the welfare of the wives,

widows, children and other dependent relatives of men

and women who are serving or have served m H.M.

Forces. S.S.A.F.A. has approximately 1,500 branches in

the United Kingdom and overseas, staffed by about 15,000

voluntary workers. In 1950 nearly 200,000 problems were

referred to S.S.A.F.A. for solution.

Principles of S.S.A.F.A. work

2. S.S.A.FA. is by nature concerned in promoting

family life on a healthy, secure and permanent basis and

all its endeavours are consistently applied to that end. It

is therefore, a fundamental principle of the Association

that no S.S.A.F.A. worker will ever willingly help to pro-

vide evidence for, or to institute, divorce proceedings.

In any marital dispute the Association invariably tries to

effect a reconciliation between the .parties. Should the

attempt fail and the couple be determined on divorce or

judicial separation, they are referred elsewhere.

The Association has adopted this attitude, apart from

any question of principle, because of the absolute necessity

of ensuring the frankness and confidence of those who
seek its help.

Volume of reconciliation work

3. S.S.A.F.A. does a considerable amount of reconcilia-

tion work. Of the 200,000 problems referred to S.S.A.F.A.

in 1950, only about 57,000 involved help with money or

in kind. The remainder were advisory, and of these a

substantial proportion concerned matrimonial questions,

or were consequential on a marital dispute.

When a soldier or airman wishes to stop payment of

marriage allowance to his wife, S.S.A.F.A., at the request

of the War Office and the Air Ministry, investigates the

possibility of a reconciliation before the stoppage is put

into effect.

There can be nothing more damaging to this confidence

than a newspaper report of a divorce case which quotes

evidence given by a marriage counsellor, S.S.A.F.A. repre-

sentative, or some other welfare worker.

7. S.S.A.F.A. representatives have made the fullest

possible use of the protection at present given by the law

as it stands, but there are many cases, particularly in

undefended divorce proceedings, where “privilege of the

parties ” grants no .protection to the marriage counsellor.

8. S.S.A.F.A. representatives have instructions never to

give evidence in divorce cases except under subpcena and

then only, 'after protest, at the express direction of the

judge. In S.S.A.F.A.’s experience most justices are sym-

pathetic towards the position of welfare workers engaged

in. reconciliation and on occasions the judge has

expressly commended the attitude of the S.S.A.F.A.

representative.

9. Nevertheless, S.S.A.F.A. strongly urges that legisla-

tion be introduced to grant absolute privilege to welfare

workers in respect only of their attempts to effect re-

conciliations between parties to a marital dispute.

10. It is considered necessary that this privilege should

extend to marriage counsellors, probation officers,

S.S.A.F.A. representatives and workers for the Family

Welfare Association, etc. The difficulty of devising a

legal definition which would cover all those who should

be covered, but which would not be too wide, is appre-

ciated, but S.S.A.F.A. hopes that it would not be
insuperable.

C. LEGAL AID FOR DESERTED WIVES

11. S.S.A.F.A. considers that legal aid should be made
available to a deserted wife (particularly if she has

children) to enable her adequately to present her case

for maintenance to the court. When a wife with young

children has been deserted, she is most often left without

means. Her husband, on the other hand, has the whole

of his earnings with which to pay for legal representation.

In S.S.A.F.A.’s opinion the resulting inequality in the

presentation of the wife’s and the husband’s case some-

times results in miscarriage of justice.

Oral evidence

5. S-S.A.F.A. would be willing to appoint representatives

to give oral evidence before the Royal Commission if so

desired.

B. PRIVILEGE

6. It is in S.S.A.F.A.’s view a fundamental condition of

successful reconciliation work that both parties to a dis-

pute should feel able to speak freely and frankly, secure in

•the knowledge that no word of what is said will ever be

repeated to a third person, or be used against them.

Printed im4^^iigitised by the University of Southampton Librar

D. ENFORCEMENT OF COURT ORDERS

Onus on the court

12.

S.S.A.F.A. feels very strongly indeed that legislation

should be introduced to place the onus of enforcing an

order for maintenance, alimony or affiliation upon the

court which made it. It is at present far too easy for a

man to evade payment. He has only to change his

employment and residence to be able to ignore the order

for the rest of his life. While the wife can go to court

and obtain a warrant for the man’s arrest, no action is

taken until she succeeds in tracing him and can provide
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the police with his address. It is, in S.S.A.F.A.’s view,

grossly unfair to place such a responsibility on a wife,

particularly when she is without adequate means. The
court, on the other hand, has at its disposal the police

and the National Register and should surely be auto-
matically responsible for enforcing the orders which it

makes. At present, court orders are, in S.S.A.F.A.’s
view, widely treated with contempt.

Enforcement overseas

13. S.S.A.F.A. is glad to see that the number of Com-
monwealth territories in which orders made in the British

courts can he enforced is growing. With the intermingling
of peoples which took iplace during the late war and
since, this is particularly important. Notwithstanding the
agreements on enforcement which have been made, it is

extremely difficult for a wife resident in the United
Kingdom to carry out all the procedure necessary for the
enforcement of an order against a husband in, for instance,
Ontario. For this reason, S.S.A.F.A. would particularly
urge that the recommendation contained in paragraph 12
above should apply equally to the enforcement of orders
(where arrangements exist) against men living overseas.

Payment of arrears of maintenance

14. Under the law, as it stands, if a man is arrested
for failing to obey a court order and sentenced to a short
term in prison, such a -sentence automatically cancels the
arrears which he has failed to pay. The purpose of a
count order is to provide for the support of the man’s
dependants. This is not ensured by the man spending a
few weeks in jail. S.S.A.F.A. considers that a prison
sentence should not absolve a man from paying some, or
all, of the arrears on the order.

E. CHILDREN
Custody

15. S.S.A.F.A. considers that the custody of the children
of a marriage should never be decided until the court
has seen and heard both parents and [normally*] the
children themselves. This is not always so at present.

Tenancy of the home
16. 'In S.S.A.F.A.’s view, ,the courts should be em-

powered to awaTd the tenancy of the family home to
whichever parent is granted the custody of the children.

* See Question 7547.

Furniture

17. S.S.A.F.A. also considers that the courts should be
empowered to allocate to the parent to whom custody is

granted sufficient beds, bedding and other essential furni-
ture to provide for the reasonable needs of the children,
irrespective of whether that parent owns the furniture or
not.

F. REMOVAL OF DETERRENTS TO
RECONCILIATION

Condonation

18. In some respects the present divorce laws provide
deterrents to reconciliation. Where a couple have been
separated for a prolonged period (as so often happens
when the husband is a Serviceman) and a matrimonial
offence has been committed by one or the other, any
attempt at settling their differences by trying to live to-
gether for an experimental period would now be regarded
as condonation. It is S.S.A.F.A.’s experience that when,
during a period of enforced separation, there has been
matrimonial trouble, a man returning from overseas is

deterred from making an attempt to save his marriage by
the fear of prejudicing his right to Obtain a divorce.

S.S.A.F.A. suggests that, where a matrimonial offence
has been committed, a reasonable period of cohabitation
should be permitted without prejudicing the legal rights

of either party.

Desertion

19. In the same way the present requirement that a
desertion must have lasted for at least three years since
the couple last lived together discourages real efforts at

reconciliation. Few would risk the failure of such an
attempt, towards the end of the three-year period, knowing
they would then have to wait another three years for their

freedom. Solicitors naturally advise their olients accord-
ing to the law as it stands.

S.S.A.F.A. suggests that to encourage attempts at recon-
ciliation it should be sufficient, to obtain a divorce, if a

desertion has amounted to an aggregate period of three
years during the last five, of which perhaps six months
of continuous desertion should have taken place imme-
diately before the petition.

{Dated 20th December, 1951.)

EXAMINATION OF WITNESSES

r
1WSRE7; LIEUTENANT-COLONEL R. H. RUSSELL, LIEUTENANT-COLONEL

J. r. JJAllbN, O.B.E., M.C., and MRS. M. E. N. HIGHAM, representing the Soldiers', Sailors' and
Airmen's Families Association; called and examined.)

7536. {Chairman): We have here .Mr. M. H. Nisbel
Secretary of the Association

; Lieutenant-Colonel R. JH
Russell, honorary consulting solicitor and advisory membe

jre Council
; Lieutenant-Colonel J. F. Batten, O.B.E.

^ -<

d’ PT

ir
u?°7

of S.S.A.F.A. Overseas Service, and Mrs
£".*

. :
N - h°norary secretary of the Oxford Cib

Division of S.S.A.F.A. We have already had the pleasuri
of meeting representatives of the Scottish Branch. Woulc
any of you like to add anything to your recommendation:
in regard to the law of England, or are they sufficienth
set out in your memorandum?—(Mr. Nisbet): I havitwo comments, my Lord, about the evidence which wa:
given by our Scottish Branch-I have seen the transcrip
of that evidence—I do not know if the Commission woulc
luce to hear our comments?

7537. Certainly.—<My comments arise on paragraph
of our memorandum. The first concerns a closer defini-
tion of the words “ substantial proportion ”, in connec-
tion with the S.S.A.F.A. cases which concerned
matrimonial questions. I should say at once that oui
branches do not keep separate records of matrimonia:
cases, indeed we are at some considerable pains to keet
our clerical work to a minimum. I cannot give the
Commission a precisely accurate percentage. We have
however, by consulting a number of our busier branches
arrived at an informed guess, which puts the proportion
for the Association as a whole at between five and tec
per cent., or, on the 1950 figures which are before you

from 10,000 to 20,000 cases in that year. The percentage

in respect of men serving overseas, about which Colonel
Batten will tell you, is considerably higher. In making
this estimate, we have adopted a wider definition of what
constitutes -a matrimonial problem than that applied by
our Scottish Branch. Miss Buchan, I rather gather from
the transcript, was speaking only of the cases referred to

her by the Services for an attempt at reconciliation after

the husband had signified his wish to withdraw the mar-
riage allowance. We, on the other hand, in making our
guess, have included less serious disputes, and the prob-
lems of separated wives—Mrs. Higham will tell you some-
thing about those, if you wish. The second point was
to answer the enquiry of my Lord Chairman, at the
Edinburgh hearing, as to why reference to the Admiralty
was omitted from the last sentence of paragraph 3. [See
Questions 5155 and 5156, Minutes of Evidence for
Wednesday, 29th October, 1952 {Twenty-Second Day).]
The answer is that the War Office and the Air Ministry,
and the commanding officers of those two Services, deal
directly with S.S.A.F.A. representatives, according to

instructions laid down in the Army -Manual on Pay Duties,

and in an Air Council Instruction, in both of which
S.S.A.F.A. is specifically mentioned. The Navy, however,
deals with its family problems through its own family
welfare officers at the naval ports. If the family is living

away from the port concerned, the family welfare officer

may well, and often does, refer the case to the appropriate
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S.S.A.F.A. representative locally, but he is not to my
knowledge compelled to do so under any Fleet Order.

The procedure is different from that of the other two
Services, and is indirect.

7538. Thank you. I think you mentioned that Mrs.

Higham could add something. I have no specific questions

to put on these first three paragraphs, but if Mrs. Higham
would like to add to them, I would, of course, be glad to

hear anything she wishes to say.

—

[Mrs. Higham): No, I

do not wish to add anything.

7539. Then we will turn to the other parts of the

memorandum. Paragraphs 6 to 14, inclusive, set out

proposals which are already very well before us, and the

proposals are of great importance, but they are so clearly

set out that I personally have no questions on them,

though if Mrs. Higham wishes to add anything I would
be very glad to hear it.—May I refer to paragraph 11?

We get a very large number of deserted wives, and their

position really is very pathetic. The husband, in a lot of

cases, disappears, and the woman is left without money to

sue him in court, and has the utmost difficulty in making
ends meet. If she goes to the National Assistance Board,

they will give her 5s. to summons the husband in the

court. But of course it takes time to come up before the

court, and in the meanwhile she and her young children,

as there usually are, have a very hard time, whereas the

husband, with the whole of his earnings, can employ a

solicitor, and very often does, and the wife is very much
at a disadvantage. In my local branch, we have, on
several occasions, where in our opinion the case was
absolutely first-class, paid a nominal sum for the wife

to be represented, so that there should not be a mis-

carriage of justice.

them shall have the custody, or is it limited to cases where
there is a contest over the custody of the children?

—

[Mr. Nisbet): Firstly, I should say that we would now
wish to qualify that paragraph slightly. Where it says,

“until the court has seen and heard both parents and
the children themselves ”, we should like to insert

“normally” before the words, “the children”.

7548. I see. Is the suggestion, so modified, intended

to apply only to cases where there is a contest between
the parents about the custody of the children, or is it

intended to apply to cases where the parents both agree

that the child shall be in the custody of one of them,

for instance, the mother? And in that case, do you still

think it necessary for the court to see and hear both parents

and possibly the children themselves, or not?—I think

in that case that it would not be necessary for the court

to see both parents and children.

7549. Coming to the children themselves, I have a little

doubt about your suggestion as modified. Some people

think that to see the children should he an exceptional

rather than the normal thing, because it is rather apt to

upset them and to bring them too much into the lime-

light, and it is better to see the parents in order to find

out what sort of people they are, to hear what they say,

and then only in the exceptional case to see the children.

That is another point of view, and I want to know whether

you are wedded to the idea that normally the children

should be seen, and if so, why?—We quite appreciate the

undesirability in many cases of bringing children too much
into the limelight, but when we said that the court should

see both parents and children, we did not intend that the

children should be seen in open court by the judge. We
would prefer that the judge saw the children in private.

7540.

So you
extended?—Yes.

anxious that legal aid should be

7541. (Lord Keith): May I ask a question? I am not

quite clear how in connection with S.S.A.F.A.’s work you

come into contact with deserted wives?—I have a dual

personality, Sir, I run the Citizens’ Advice Bureau and I

also run the S.S.A.F.A. branch. Because I run the two,

the Service people come back to me. I have worked in

the city for about twenty years, so that cases which

I knew as S.S.A.F.A. cases during the war have come
back to me. When husband and wife have failed to settle

down or—as in most cases, in fact almost all cases,

I regret .to say—the husband has deserted the wife, the

wife automatically comes straight to me.

7542. So these are cases where the husband has left

the Army or one of the other Services, and the wife, per-

haps having made contact with you while her husband was

in one of the Services, comes back to you to deal with

her civil problems?—Yes, and in quite a number of cases,

I have obtained from the husband’s regimental fund

money to pay the solicitor.

7543. But you are speaking here really more as an

officer of the Citizens’ Advice Bureau than as a repre-

sentative of S.S.A.F.A.?—No, Sir, because S.S.A.F.A.

looks after the welfare of the ex-Servicemen as well as the

serving men. In fact we do far more work among the

ex-Servicemen and their families than we do actually

amongst the serving men.

7544. When you speak of the ex-Serviceman, do you

mean the ex-Serviceman who was in the regular Army?—
No—there are of course the regulars, the ones who served

during the war and very often signed on for a further

short period, three or five years.

7545. Do you cover National Servicemen?—I cover

National Servicemen while they are serving, and for one

year afterwards.

7546. Then these wives of whom you are speaking are

not wives of National Servicemen?—Some of them are,

but not very many.

7547. [Chairman)

:

The only questions I want to ask

arise on paragraph 15, under the heading, Children .

You say:—
“ S.S.A.F.A. considers that the custody of the children

of a marriage should never be decided until the court

has seen and heard both parents and the children

themselves. This is not always so at present.

I want to ask, first, does that suggestion refer to all cases,

including cases where both parents agree that one ol

19106

7550. I quite appreciate that, but even so, I do not know

whether you have tried seeing the children in private.

Some people think that if you have seen the parents and

heard 'them it is a very doubtful advantage to see the

children, unless in the exceptional cases. However, you

think that normally they should be seen, in private. Would

you like to give any reasons for .that?—The main reason

is that we consider that the ohildren are not sufficiently

considered when awarding the custody, and we think that

if this recommendation were accepted, more consideration

would be given to them.

7551. The whole of this paragraph, as I understand it,

relates to cases where there is a contest between the

parents?—Yes.

7552. [Mr. Young): In paragraph 16, where you are

dealing with the tenancy of the home, is it your suggestion

that this should be awarded even in a case where the

home is owned, not by the husband, but by some other

party altogether?—There must be some tenancy agreement.

7553 Assuming a case where the house belongs to a

stranger and the tenant is the husband, does your sugges-

tion go the length of imposing a new tenant, so to speak,

upon the stranger?—Yes, it does.

7554. The second thing I want to ask is whether you.

Colonel Russell, were engaged in this work during the

war? --[Lieut.-Colonel Russell): Yes.

7555. And you had to do with stoppage of pay? Yes,

Sir, I was the competent military officer.

7556. In relation to so-called reconciliations, was not

the position this in your department, that at first at the

outbreak of war, a soldier was aUowed to stop the

allowance to his wife without any eference 'to a westore

officer at all?—That was before I had to do with it, ana

tat, if I may say so, was a sitaUon I Tie

reconciliation procedure which was adopted m 194 i

thMt, was .Jl largely of my devrsmg, or at any rate

of my carrying through, against great opposition ta»s
t oocurv hpcause it involved the continuation of family

ShayflTopp“S,n1^! seeing whether the breach

She avoided A further attn was to ensure that m
the meantime the wife was not left without means, which

would noi“nly cause great hardship to h«r

children also, but was very likely to .put an end to any

possible recoK3listion there might he, because shejvould
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be so bitter and hurt that her money had been out off,

possibly without any justification at all.

7557. What I want to ascertain is this : in figures which
are called reconciliation figures, would I be right in saying
that these are cases where a soldier had been persuaded,
or had decided, to resume the allowance?—I am not quite
sure that I understand that question.

7558. We have been given a lot of figures about recon-
ciliations in Service cases, and what I want to do is to
test the validity of these figures as cases of reconciliation.

These figures, I think—correct me if I am wrong—are
really figures where the soldier has either been persuaded,
or has decided, to resume the family allowance, is not that
so?—I am not quite sure what the figures are which you
have received, but I should think- that is so.

7559. Was it not very often, in your experience, the
case that when a soldier discovered that his own pay might
be stopped to maintain his wife, and that he would lose
the family allowance, he very quickly resumed it?—You
mean that his pay might be stopped by the competent
military officer?

7560. Yes.—But it was only stopped to the extent of the
qualifying allotment which he was previously making.

7561. But did you not find that the soldier very often
did not want even to pay that to his wife?—Yes, in many
cases.

7562. And when he found it was going to be stopped
out of his pay, that was a very potent factor in making
him resume payments?—No, Sir, I would not say that.

{Chairman)

:

What were the reconciliation figures you had
in mind, Mr. Young? {Mr. Young)-. The figures which
were given, I think, by S.S.A.F.A., and also by the Citizens’
Advice Bureaux, and in fact reconciliation figures generally.

So far as Service cases are concerned, I am not at all satis-

fied that -they are really reconciliation figures. I thought
that Colonel Russell was the man to ask. {Chairman):
The reason I asked was because, looking at S.S.A.F.A.’s
memorandum, I could not find any figures there.

7563. {Mr. Young): It is nothing to do with the memo-
randum, it is in connection with other figures.—Might I
amplify my last reply to Mr. Young? Mr. Young asked
me whether I thought that reconciliations had been caused
in many cases by the fact that a soldier realised that he
would not be any worse off if he were reconciled, than

(The witness

if he were not. My experience was that many reconcilia-
tions were caused because the trouble had arisen through
largely artificial circumstances, and very often through
rumours, or even vindictiveness on the part of relations,
who put ideas into the soldier’s mind. When things were
explained to him by a welfare officer, and the facts put
correctly to him in a sympathetic and understanding way,
the soldier was very often quite willing for the allowance
and his qualifying allotment to be continued.

7564. {Chairman): In other words, you managed to
remove the feelings which had prompted the man to stop
the allowance?—Yes, my Lord.

7565. (Mr. Maddocks): I want to ask a question on
paragraph 12, because some members of the Commission
may think it is right as it stands. You say: “It is at
present far too easy for a man to evade payment. He
has only to change his employment and residence to be
able to ignore Che order for flhe rest of his life ”. That is

not so, is it? If a man changes his residence and goes to
live somewhere else, the woman has only to lay a complaint
in her own court, and the complaint is sent to the district

in which the man is living, a summons is served on him
or a warrant granted against him. You can always get at

him, can you not?

—

(Mrs. Higham): No, Sir, it is not
always possible to do so. I have had any number of cases
where the husband has cleared off, set up a new establish-
ment, and it has been absolutely impossible to get hold of
him. The National Assistance Board have advanced the
woman 5s. to take proceedings in the court, but as the

man cannot be found. . . .

7566. You are referring to a case where the address
is unknown?—They are nearly all unknown.

7567. When the address is unknown, why do you not
apply for a warrant? The police will find him for you.—
They are not always very helpful, I am afraid. Should
not the National Assistance Board apply to the police to

find him, because the woman is being supported by them?
I do not know how the relieving officer found the men
in the old days, but he always did. The Assistance Board
will allow a case to go on for months. I have one in

mind now. It is now a year since the court order was
made, and the man has not paid a farthing.

(Chairman): Thank you very much for your memo-
randum, and for your assistance in coming here today.

s withdrew.)

PAPER No. 94

MEMORANDUM SUBMITTED BY THE ASSOCIATION OF COUNTY COURT
REGISTRARS

I. PRELIMINARY

On the 1st January, 1951, the Association consisted of
126 members, of whom sixty-six were district registrars
of the High Court exercising jurisdiction in divorce. As
every district registrar is a member of the Association it
can claim to be fairly representative.

Each member of the Association has been supplied with
an abridged copy of the Commission’s terms of reference
and asked for his observations on the subject matter
thereof. The substance of the replies is, so far as
possible, incorporated herein.

The Association’s activities and the offices of its members
are confined to England and Wales. Consequently nothing
is said on any matters pertaining to Scotland.

offence, has attracted a good deal of notice. This is the

only case put forward as a possible additional ground for

divorce; otherwise it is felt that existing grounds are

broad enough to afford relief in proper cases and that

further extension would not be consistent with the dignity

of the institution of marriage or the welfare of the body
politic.

2.

But there is a good amount of support for the view
that where spouses have been living apart voluntarily and
continually for, say, seven years, and there is no likelihood

of reconciliation, then, subject to proper safeguards for

the maintenance and the custody and care of children, the

court should have the power, at the instance of either

party, to dissolve the marriage
;
the power to be entirely

discretionary and on such terms as the court thinks fit.

n. CHANGES IN THE LAW CONCERNING DIVORCE
AND OTHER MATRIMONIAL CAUSES

Extension of grounds

1. On this subject there is a fairly widespread feeling
among district registrars that the question of general
changes in the law relating to divorce is a matter of policy
which does not concern them as such. Nevertheless the
question of any extension of grounds for divorce’ has
engaged the attention of members considerably and the
case of a couple who have been separated for a good
number of years, with or without proof of a matrimonial

3. It is to be noted :
—

(1) There should be a long minimum period, which
must be unbroken.

(2) Whether the separation is under agreement, order

of court or neither, is immaterial.

(3) There must be no likelihood of a resumption of

cohabitation.

(4) There need be no matrimonial offence as the term

is understood today.

4. It is not proposed to offer observations on the purely

personal, domestic, religious and social aspects of such
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a remedy, of which, no doubt, others will speak, but there

are three outstanding legal advantages, namely:

—

(1) It would afford relief in many cases where no
matrimonial offence has been committed, or such com-
mission is doubtful and proof cannot readily be

obtained.

This class of case is fairly common and legal prac-

titioners are frequently troubled by it. There are many
cases where it is plain to the parties that cohabitation

will never be resumed, yet neither has committed or is

disposed to commit a matrimonial offence. There are

other instances where it is doubtful whether the circum-

stances of the parting give rise to a legal remedy. And
there are yet others—cases of suspicion—where, either

on account of distance or concealment, proof is difficult

to obtain.

(2) It would eliminate some, at any rate, of that class

of case where an offence is deliberately committed to

provide grounds for divorce.

This happens, fairly frequently it is believed, where,

at any rate, one of the spouses is determined to bring

the marriage to an end, generally to enable one or both

to re-marry.

(3) It would help to avoid collusion.

In spite of legal safeguards, which are extensive, of

course, it is felt that, though actual cases are seldom

discovered, collusion is fairly common.

Miscellaneous suggestions

5.

The following suggestions are put forward:—

(1) That actions for restitution of conjugal rights

should be abolished as having ceased to serve any useful

purpose.

(2) That husband and wife should be placed on

terms of equality as regards liability for costs.

Under existing law there is full power to award costs

against a wife but it is not the practice to do so unless

she has sufficient means of her own to pay them. The

suggestion as to putting both oh an equal footing is

prompted by current views as to sex equality.

(3) That the Inheritance (Family Provision) Act, 1938,

should be amended so as to include for possible pro-

vision a former wife who had established, by court

order or agreement, a right to maintenance. It is

pointed out that it is often impracticable and/or

undesirable to invoke the provisions of Section 190 (1)

of the Supreme Court of Judicature (Consolidation)

Act, 1925, as to securing to a wife a gross sum of

money ;
impracticable because the form of the

respondent’s assets is unsuited to security, and

undesirable, in that to fetter the respondent s use of them

might result in loss of income. An example ot such

a case is that of a trader of moderate fortune, say

£10, 15 or 20,000, whose capital is very largely

employed in his business.

(4) Leave to present a petition for divorce within

three years. In view of the decision in Ambler v.

Ambler (1951) 1 A.E.R. 980, the law should be amended

so as to enable a special commissioner to grant such

leave. [See Question 7568.]

This is a technical defect which causes some

inconvenience to proposed petitioners in that they must

apply to a judge—usually in London—instead of to the

special commissioner, locally.

Til CHANGES IN POWERS OF COURTS OF
INFERIOR JURISDICTION

6.

A good number of suggestions have been made on

this subject. Broadly, they may be brought under three

heads, as follows:

—

(1) It is suggested that all jurisdiction oi petty sessions

in matters relating to husband and wile be transferred

to the county court.

(2) That the county court be given concurrent juris-

diction with the High Court in divorce.

C3) That divorce jurisdiction be conferred on such

county courts as may be prescribed subject to (a)*jpecuj

arrangements at Manchester and other large places for

trial by a High Court judge, and (i>) the right of any
respondent to have the case transferred to the High
Court.

But it is submitted there is no need for any fundamental
change here.

7.

As regards (1), the idea of one court disposing of

all powers affecting relations between husband and wife

—

in the nature of a matrimonial court—appears attractive.

But existing jurisdiction should be left with petty sessions.

There is no doubt that for the class of case with which
they deal, the magistrates’ courts have evolved an efficient

procedure in relation to separation and maintenance orders.

Such orders are cheap and quick to obtain and easy to

enforce. It is doubtful whether this class of business would
be transacted as efficiently if the powers were transferred to

any other court. The machinery for enforcement and re-

covery seems very satisfactory. These considerations

surely outweigh any advantages which might be gained .by

allocating all such powers .and jurisdiction, in relation to

divorce and kindred matters, to one court.

8. The suggestions in (2) and (3) are by no means new.

Transfer of divorce to the county court was suggested to

the Wedgwood Committee in 1943 and again to the Den-

ning Committee in 1946. The proposal was rejected on
each occasion. The following is an extract from the

Report of the Wedgwood Committee, para. 28 :
“ Before

leaving this question we think it desirable to advert to

two other possibilities which have come under our con-

sideration relative to the trial of divorce cases in the

provinces. The first was that the work of the Judges of

Assize might be lightened ’by referring all undefended cases,

possibly also all Poor Persons’ cases, to the County Court.

We do not doubt that the County Court Judges, who
already discharge many onerous duties, would handle with

efficiency and a full sense of responsibility such matri-

monial causes as came before them. Nevertheless we have

rejected this alternative for the reason, which appears to

us sufficient, that it does not pay adequate regard to the

significance and the public importance attaching to matri-

monial causes of every kind. These causes seem to us to

call for treatment in the highest court available. [The Asso-

ciation’s italics.] Moreover we think it undesirable to have

different tribunals for defended and undefended cases, and

it would be impossible to try defended cases in the County

Court without completely dislocating the ordinary business

of such Courts ”.

9. The Second Interim Report of the Denning Com-

mittee, paragraph 4, quoting as it does the Report of the

Royal Commission of 1912 and re-affirming the attitude of

that Commission on the point, is in similar vein.

10.

The reasons for keeping divorce in the High Court

apply with as much force now as then—perhaps more, if

additional grounds are provided—and there is no reason

for reversing the conclusions of these two Committees,

both of them recent and, of course, both based upon

adequate material before them at the time.

11. With a procedure considerably reformed on the

recommendation of the Wedgwood and Denning Com-

mittees, existing arrangements, whereby long defended

causes are tried at assizes and short defended and unde-

fended taken by special commissioners, who are mainly

county court judges, are adequate. The great majority of

divorce causes are now being dealt with by special com-

missioners and this has been so for the last five years. Apart

from one or two difficulties of an administrative nature,

which call for smoothing out and which will be dealt with

later, the forum of the special commissioner, looked at in

the light of five years’ experience, seems quite satistac-

tory. Generally speaking, it brings justice expeditiously,

cheaply and locally—often more so than was the case when

all divorce was dealt with ait assizes. And the system has

the merit, too, of dissolving marriages in the highest

court available ” by a judge or his equivalent.

12. There are one or two difficulties, amounting m one

case "to an anomaly, which call for cure by administrative

action For instance, in one town divorce litigants and

their solicitors must travel forty-two .miles to appear in

London before a divorce commissioner, who, sometimes, is

their own county court judge. But surely this could be

remedied by extension of the list of divorce towns.
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IV. CHANGES IN THE LAW RELATING TO THE
PROPERTY OF HUSBAND AND WIFE

13. A married woman with separate means should be
legally obliged to contribute, according to her capacity and
in proportion with her husband, to .the general expense of
running the matrimonial home.

14. The material position of married women has altered

very considerably since 1882, when the Married Women’s
Property Act was passed. In the seventy years that have
elapsed since, ideas and social habits have undergone great
change. No doubt the process has been stimulated very
much by two wars. The result is that today great numbers
of married women engage in trade or follow regular em-
ployment and have earnings in their own right. In many
cases, especially of traders and workers dn the small income
group, their earnings approach or even surpass those of

their husbands.

15. Under the common law, a husband is and always has
been liable to maintain his wife according to his condition
or estate in life. A wife is not, nor ever was, except in

rare instances under the Poor Law, under obligation to

maintain him. But then, until 1882 the wife’s property
vested in the husband on marriage ; so that the husband’s
liability to maintain was only logical and there could have
been no question, before 1882, of any obligation on the
wife. The Act of 1882 conferred rights on married women
as to owning property in their own right as if they were
single persons, but imposed no obligations. There, again,
that perhaps is not to be wondered at. Domestic habits,

the activities of married women and the social scene
generally were then so much different.

16. According to modern thought and ideas, however,
the wife is an equal partner, in the fullest sense, in the
matrimonial undertaking. This is her recognised and
established position today and no view of her being in

any sense inferior in the matrimonial relationships would
be countenanced. If that be her standing, surely it is not
unreasonable that she should contribute according to

capacity and proportionately with her husband to the ex-

pense of running of the matrimonial home.

17. The drawbacks of the present position, frequently
revealed in the course of hearing applications under
Section 17 of the Married Women’s Property Act to decide,

as between husband and wife, ownership of goods, are as

follows :
—

(1) The wife tends to regard her own capital and earn-
ings as something apart and of no concern of the
husband. She often rather resents questions being asked
about it, her attitude 'being that it is “ hers ” and has no
connection with the family fund consisting of “house-
keeping ” provided by the husband, except to such extent
as she thinks fit to apply it. Contrast with .this the
position of the husband whose income is very largely
charged with domestic obligations from the moment he
receives it.

(2) The wife almost invariably reserves to herself the
right ,to spend her money as she thinks fit, without refer-

ence at all to the husband. She is, in many homes, in

charge of the entire domestic finances and sometimes
spends ithe housekeeping money given to her by her
husband entirely on “ consumables ” such as rent, rates,
coal, electricity and food, whereas her own she applies
to goods of a more permanent nature such as furniture.
Then when they quarrel she claims .the furniture.

(3) The wife’s earnings are often the cause of friction.
The commonest forms assumed are: (a) the husband
considers the wife is not contributing as much as she
should to ordinary household expenses and so cuts down
the housekeeping he gives her ; (b

)

the husband considers
the domestic inconvenience resulting from his wife going
out to work outweighs the material benefit received by
himself and the family.

Presumption of advancement

18. For reasons of equality similar to those set out in
the immediately preceding paragraphs, the presumption of
advancement in favour of a wife should be abolished or
at least considerably modified.

19. The presumption, logical enough when the property
rights of the spouses were unequal, is now, it is submitted,

out of date and does not conform to modem ideas, pro-
perty rights and social usage. It is difficult to see any
more reason for raising a presumption in favour of a wife
where the assignment is by the husband, than it is in
favour of the husband where the assignment is by the wife

Section 17 of the Married Women’s Property Act, 1882

20.

It is suggested that the Section be amended to give
express power:

—

(1) to order a sale

;

(2) to award a money judgment where such a course
seems necessary to do justice between the parties e e
by way of equalisation.

’

zi. aome registrars think that the terms of the Section
do not, certainly, cover the orders the court would some-
times like to make. The difficulty arises, principally,
over property found to belong to the parties jointly
and/or missing goods. In the case of joint property
where physical division is either impossible or difficult to
effect, the count often wishes either to order a sale or to
award ownership to one, subject to payment by him to the
other of a sum of money. Likewise with regard to miss-
ing goods, it is sometimes desired to award value as an
alternative to ordering return, e.g., where goods have been
destroyed or disposed of by one spouse and on enquiry
are found to belong to the other.

22. Again, it is not certain that the terms of the Section,
as they stand, are not wide enough to cover the cases in
question. But there seems to be considerable doubt on
the point and there is some feeling that existing case law
on the Section is not an entirely adequate guide.

23. Former spouses. If it were the case that the Section
confers a wider jurisdiction than the court would have in
a common law action between former husband and wife
(it is understood the Section was only enacted to provide
a remedy denied to spouses because of marriage), then
no doubt a good case exists for enlarging its provisions
to include former spouses for a period of, say, six or
twelve months after the termination of marriage.’

V. CHANGES IN THE ADMINISTRATION
OF THE LAW

24.

It will be remembered that divorce practice was
extensively and radically overhauled as a result of the
recommendations of the Wedgwood and Denning Com-
mittees. Consequently, suggestions under this head are
not numerous. They are :

—
(1) Maintenance

It should be made compulsory to ask for maintenance
either in the petition or on notice, at the latest, some
reasonable time before the petition is heard. Under
existing practice a petitioner may apply either in the
petition (in which event the following has no applica-
tion) or at any time up to two months after final decree
without the leave of the court and thereafter, at any
time, with such leave. As a consequence many applica-
tions are put forward for the first time after final decree
(generally within two months) and come as a complete
sunprise to the husband who frequently says, when the
proceedings have been undefended, .that his attitude to
them would have been different had he known there was
to be a claim for maintenance.

It is unfortunately the case that a good deal of
divorce is as much the wish of the respondent as the
petitioner. It is felt that in many cases, were a defence
raised, the conduct of the petitioner would be revealed
as being little (if any) better than that of the respondent.

Nevertheless, because of equal anxiety to terminate
the marriage, the proceedings are not defended. There
is a .tendency for husbands to allow themselves to

become respondents in these circumstances. Then, prob-
ably after final decree, comes the first intimation of a
claim for maintenance. Admittedly, under Section 190
of the Supreme Court of Judicature (Consolidation) Act,

1925, the award of maintenance to a wife is discre-

tionary ; nevertheless, the position of the husband,
especially as to allegations of conduct, is inevitably

weaker and that of the wife stronger by virtue of the

pronouncement of the decree in her favour.
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(2) Decree absolute

Provision should be made for the court despatching

certificates of final decree to .petitioner and respondent

without application or fee.

In district registries there are frequently enquiries,

nearly always by respondents, of course, asking what

has happened to the divorce.

To compensate for lack of fee, it is suggested that the

fee on filing a petition be increased.

(3) Bills of costs

A copy of the bill of costs endorsed with daite and

place of taxation should be sent to the party who has

to pay the cost, notwithstanding that appearance has not

been entered.

Such a practice would help to avoid annoyance and
resentment when payment of costs is being enforced.

(4)

Orders dispensing with naming of a co-respondent

A petitioner should be able to proceed without the

necessity of obtaining an order dispensing with making
an alleged adulterer a co-respondent.

This would put a husband petitioner on the same
footing as a wife petitioner who alleges adultery with

an unknown woman.

(.Received 9th January, 1952.)

EXAMINATION OF WITNESS

(MR. J. H. LAWTON, representing the Association of County Court Registrars; called and examined.)

7568. (Chairman)

:

We have before us, as representing

the Association of County Court Registrars, Mr. J. H.

Lawton, the (President of the Association. Before I ask

you any questions do you wish to add anything to your

memorandum?—(Mr. Lawton): I have one or two

remarks, my Lord. First, may I refer to paragraph 5 (4),

under the heading, “ Miscellaneous suggestions ’’ ? The
decision in Ambler v. Ambler has been reversed since

the memorandum was compiled, and that sub-paragraph

should be deleted. Secondly, I would like to supplement

what is said in .paragraph 24 (1). In the form of memo-
randum of appearance. Form 5 in Appendix III to the

Matrimonial Causes Rules, which has to be served with

the copy .petition, the respondent is asked whether he

wishes to be heard on a number of matters, including

maintenance. If maintenance is not asked for in the

petition, the reference to maintenance in the memorandum
of appearance has to be struck out by the petitioner’s

solicitors before service. The fact that the word “ mainten-

ance ” is struck out on this form might give the respondent

the impression that the wife does not intend to claim for

maintenance at all.

7569. Your suggestion is that the word “ maintenance
”

should not be struck out?—Exactly. I make that point

supplementing the suggestion I have made that where

maintenance is sought it should .be asked for, at any

rate, .before the petition is heard.

7570. I suppose there .are two possibilities, either that

the form should be slightly altered, or else that mainten-

ance should not be struck out?—Yes. The third point

which I wish to make is not mentioned in the memo-
randum. It is an administrative matter, and it is a sugges-

tion that the courts ought to be able to avail themselves

of the services of a probation officer or his equivalent.

I think that his services would be particularly useful in

dealing with applications for custody.

7571. You mean the county court?—I mean the High

Court. (Chairman) : There is, of course, a court welfare

officer attached to the High Court now.

7572. (Mr. Justice Pearce)

:

Are you referring to cases

that are tried, say, at Leeds?—Yes.

7573. Because, you know, there is such a service in

London.—Yes.

7577. (Chairman)

:

The suggestion is that special com-
missioners or, in fact, any .person doing this judicial work

out of London should have available the services of some
such officer?—That is the additional suggestion which I

would like to make.

7578. In paragraph 1, under the heading, “Extension

of grounds”, you say:—
“On this subject .there is a fairly widespread feeling

among district registrars that the question of general

changes in the law relating to divorce is a matter of

policy which does not concern them as such. Neverthe-

less, the question of any extension of grounds for divorce

has engaged the attention of members considerably and
the case of a couple .who have been separated for a

good nupiber of years, with or without proof of a

matrimonial offence, has attracted a good deal of notice.”

Then you say, in a guarded manner:

—

“This is the only case put forward as a possible

additional ground for divorce ; otherwise it is felt that

existing grounds are broad enough to afford relief in

proper cases and that further extension would not be

consistent with the dignity of the institution of marriage

or the welfare of the body politic.”

Coming to the particular proposal which you say is a
“ .possible additional ground ”, you put forward three
“ legal advantages ” of .the proposal, and you say, for

reasons which I can appreciate :
—

“It is not proposed to offer observations on the

purely personal, domestic, religious and social aspects

of such a remedy. . .
.”

—No.

7579. As the objections to that proposal which have

been put forward to the Commission all come under one

of these four headings, I think I shall put no questions

to you on that subject.—No, I understand that, my Lord.

7580. We note the three legal advantages. As regards

section III of the memorandum, I have only one question,

on paragraph 12. I wondered what the town was from

which divorce litigants and their solicitors must travel

forty-two miles to appear in London.—That point was

made by the registrar from Southend, my Lord. It may
not have been Southend itself, but it was certainly one

of his courts on that circuit.

7574 And you want some similar service available in

divorce cases heard in the provinces?-! suppose that we

are only used to our own system, and I had entirely

forgotten that the service was available in London, out

certainly it is not available in 'the provinces so far as I

know, and I know that special commissioners frequently

•would welcome the services of such a person, particularly

in dealing with .applications for custody.

7575. Of course High Court judges on circuit do, m
fact, use the local probation officer I have done «

and I know other judges who have done it—The probation

officer whom the local magistrates use7

7576 Yes —I did not know that. And certainly I have

never heard cf him being called upon by special
“"J;

missioned and, of course, they deal with a tremendous

number of these case® new.

7581.

As regards section IV, which deals with changes

in the law relating to the property of husband and wife,

that is interesting, because we have heard so often what

the husband should do for the wife. But you say:

"A married woman with separate means should be

legally obliged to contribute, according to her capacity

and in proportion with her husband ...”

That is, I suppose, the proportion which her means bear

to her husband’s means?—Yes.

7582.

Then, in paragraph 18, under the heading,

‘Presumption of advancement”, you say:

" For reasons of equality similar to those set out_ in

the immediately preceding paragraphs, the presumption

of advancement in favour of a wife should be abolished

or at least considerably modified.”
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In case that presumption is not familiar to all the members
of the Commission I should say that it is this, that if a
husband puts money or other property in the name of
his wife, it is presumed that it is a gift and not a loan.
That is the presumption which you had in mind?—Yes,
my Lord.

7583. You suggest that that should be abolished or
modified. Would it not be just as good, from your point
of view, if the presumption applied to both spouses? If
the wife put something into the name of her husband, it
would be presumed that it was a gift, and if the husband
put something into the name of his wife, it would be
presumed that it was a gift.—Yes, I think it would, if the
presumption worked both ways.

7584. May I suggest that that is better than your sug-
gestion for this reason, that as far as my experience goes,
generally, though not invariably, if one spouse puts
property into the name of the other it is intended as a
gift? Would you agree?—I do not find it so, my Lord.
It is thought that estate duty and income tax can be
evaded that way. I find that putting property into the
wife’s name or into joint names, for reasons of that kind,
is fairly prevalent, and there is no intention of a gift
present at all.

7585. Would it not serve such people right, if it were
presumed that it was a gift unless they proved to the
contrary?—That is one way of looking at it and, of
course, they cannot be allowed to plead their own fraud.
Nevertheless, in fact I find that a great many husbands put
property in the wives’ names and the joint names, for
reasons of that kind.

7586. Your suggestion is, at any rate, that the presump-
tion should be the same for husband and wife?—Yes, so
long as it is the same both ways, I do not think it matters.

7587. (Mr. Justice Pearce) : The point made in your
memorandum about a petitioner having to travel forty-

two miles is not one to which one need attach a great deal
of weight, is it?—I do not think so. I think that surely

can easily be remedied by adding to 'Che list of divorce
towns.

7588. You give an instance of a man having to travel

forty-two miles. I suppose that could be easily done if

he got up at eight o’clock, and he would be almost sure
to be finished by lunch time. Is that not a fair descrip-
tion of the situation? The alternative to that would be
to bring down a judge, counsel, solicitors, and have an
assize. You have either to take the judge to the parties

or bring the parties to the judge.—Not an assize surely?

7589. What are you envisaging, a special sitting?—

I

was envisaging the local county court judge sitting in
Southend as a commissioner. The whole point, I gather,

is that the parties come from Southend to London, to

have their divorce heard before a divorce commissioner
who is their own county court judge. On the face of
it, there is no reason why the same commissioner should
not deal with the divorces in Southend.

7590. (Chairman): This is one isolated case?—It is

the only case I know of.

7591. (Mr. Justice Pearce): Is it necessary for us to
consider .this very seriously? If once in his life a man
has to go forty-two miles to London, it is not an un-
bearable hardship, is it?—Once in the life of a good
number of people, I suppose.

7592. I suggest that the existing arrangements make very
reasonable provision for litigants, even though in odd
cases it may be necessary for a petitioner to travel forty-
two miles. Do you agree?—Would there be any undue
difficulty in oreating another divorce town so .that the
special commissioner could sit in Southend?

7593. No doubt if the people in Southend have a view
that they want to put forward, they can put it forward
to toe appropriate department?—Yes.
75f4‘J t0

i
be sure that the Commission under-

stand the force of your point about maintenance inparagraph 24 (1). It is that a wife petitioning for divorcemay not have chosen to claim maintenance in her peti-

0
In
+

tbat case
> the directing the husband’s

attention to toe matters in issue, which he may wish tocontest, will be silent on maintenance?—Yes.

7596.

In that event, toe case may go to trial and thedecree be pronounced without toe husband having hk
attention drawn to the question of maintenance?-^

7597. The wife is then at liberty to start proceedings
for maintenance and the husband may not have anti-
cipated it?—Yes.

7598. I am not sure to what extent this is part of your
objection to the present arrangement—'but it has this
defect, that, by law, serious matters which could have
been raised by the husband as an answer to mainten-
ance are not allowed to be raised by him if they would
have constituted an answer to the wife’s claim for divorce?—Yes.

7599. So that, without realising it, he may have thrown
away a chance of destroying his wife’s claim for main-
tenance because he did not want to raise it as an answer
to her petition for divorce?—That is so.

7600. That is obviously a difficulty. One possible way
of dealing with it would be to have maintenance proceed-
ings fought out before the divorce?—Yes.

7601. iBut toat has grave disadvantages, has it not?
It has, yes.

7602. It is going to cause delay in the hearing of the
divorce petition.—And you do not know that the wife
will get a decree.

7603. Is the only .answer that you can see to the prob-
lem to make sure that toe husband is aware that he

Tay ,C
e
-£
aced with a claim for maintenance at a later

stage?—That is my sole point.

7604. If that is done, you are content with the existing
situation?—Yes, Sir.

7605. One point on your suggestion in paragraph 24 (4)
that the naming of a co-respondent should be dispensed
with The result of that would be that in toe ordinary
husbands adultery petition, there would be no personwho was capable of discharging an order for costs?—
It would have that effect, yes.

7606. Now, the highest number of cases affected would
be toe legal aid cases?—Yes.

7607. It would remove the State’s chance of recouping
itself from the co-respondent in each case?—Yes.

7608. And that would be quite a serious defect in toe
proposal, would it not?~I do not know.

.
™°?*

)
VoilId

.

yo
V
accept that it is a defect which would

the altera
b
Hnn

e
7
n0

T
S y c°?sidered 'before one recommended
^°U d that You understand, of

1 am domg in a 'representative capacity,
it was not my own suggestion.

v y

7610. And the real aim as to secure uniformity asbetween man and woman?—Yes. y as

7611. But, of course, there does tend to be this differ-ence, that toe co-respondent is usually somebody who is
a
*

ffair wi
L
h the wife

> and possibly living

V..
'

‘V°
!a?’ hc is "°‘ i"st * casual passingman !—Yes, a party to toe cause.

^ 5

7612. The cases of casual promiscuity by a man with a

nnnn” f
re

k
* Whol,y differe"t class, and them woffid be“° p°!nt i? bringing m perhaps a prostitute as the woman

° .™'d
;

Do you agree?—No, surely those cases are in the
minority, are they not? 'In the ordinary way, there hasbeen some association on several occasions between the

on that
a WOman ‘ ('Mr' Justice Pearce) I note your view

7613. (Mr. Mace): I have only one point, Mr. Lawton.Have you any comment on the cost of a divorce case at
the present time? The Commission has been told that the
costs are too high.—Costs in the Law Society’s Divorce
Department cases vary very little. In those cases where
the costs are paid for by the parties themselves, there is
considerable variation. In some instances, solicitors and
counsel may not, I think, be adequately paid.

7614. But you would not support the view toat generally
the charges of solicitors and counsel are too much for the
work they do in divorce cases?—Not in a general way, no.

7615. (Mrs. Jones-Roberts)

:

Mr. Lawton, would you
explain a little 'further paragraph 2 in section II, where you
deal with the extension of grounds. In toe first place, you
say, where spouses have been living apart voluntarily’’,
and then you say “ the court should have the power, at the
instance of either party, to dissolve the marriage ”. Are
you thereby excluding the case where one spouse leaves
against toe will of the other spouse? It is not quite clear
to me what you have in mind.—I have not in mind the
case that you have just mentioned. Leaving against toe
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will of the other party would presumably give rise to

desertion, which is a ground already, of course. I have in

mind here cases where the parties separate by mutual
consent or cases in which the position is noit clear, where
no one can be certain. Sometimes they part merely to let

their tempers cool down. They agree that the wife shall

go away for six weeks to think matters over. In instances

like that, there may be difficulty in establishing desertion.

I am assuming, of course, that they part in those circum-
stances and never resume cohabitation.

7616. Now would you in such a case favour one party

having a divorce against the will of the other, or must it be

by mutual consent? It seems to me that there is a slight

contradiction here which I am not able to resolve.—Of
course, I have made it clear that the power should be
discretionary, entirely a matter for the court as to whether
a decree should be granted. Certainly I say at the instance

of either party.

7617. Have you considered that case where it is not a
voluntary separation? The proposal has been put to us

that where one spouse leaves the matrimonial home against

the wish of the other spouse, then after a number of years

that spouse should have the right to petition for divorce.

—I think perhaps I ought to amplify my point to this

extent. Certainly any matrimonial offence should be a

discretionary bar to relief. If, say, the husband, in the

circumstances you have mentioned, after a number of years

petitioned for divorce, then the court should be able to

refuse him a decree either by reason of his desertion or

because of any other matrimonial offence he had
committed.

7618. (Chairman)

:

Assume that the husband has gone

away against .the wish of the wife, and the separation

continues, and after some years he goes to the court and

says, “Please grant me a divorce because the marriage

has broken down”. As I understand it, you consider

that the judge should have a discretion to say, “I will

not give you a divorce because it was your fault ”.—That

is so, that is what I mean by saying that the power should

be entirely discretionary.

7619. (Mrs. Jones-Roberts)

:

Supposing that the parties

are living apart voluntarily, why do you stipulate such a

long period of separation as seven years? Have you any
special reason for that?—I was merely taking the period

which had been suggested in the House of Commons.
There is no particular significance in the seven years, but

I think that it should be a long period.

7620. It has been suggested to us that where husband

and wife have parted voluntarily, and both want a divorce,

possibly eighteen months of living apart might be a suffi-

cient period, but in similar circumstances you advocate

seven years?—Yes, subject to what I have just said about

seven, I do not think that I should personally raise any

objection to five or something less than that. I think

that it should be a long period.

7621. May we take it then that this is the view of

county court registrars, that from their experience they

have come to the conclusion that something on these lines

would be an advantage?—They cannot see any real

objection to something on these lines being made a

ground.

7622. (Sheriff Walker): In paragraph 4, where you aet

out three legal advantages of this new form of divorce,

you say:

—

“ In spite of legal safeguards, which are extensive, of

course, it is felt that, though actual cases are seldom

discovered, collusion is fairly common.”

What is the basis on which you come to that conclusion,

that collusion is fairly common? Is it a feeling rather

than . .
.—Yes, remarks made in the course of various

interlocutory applications in divorce. Remarks—they

only amount to hints—have been dropped fairly frequently.

From experience of sitting in court, too, on the hearing

of petitions, you fairly frequently get a suggestion that

there may be collusion.

7623. Do you mean that it is a kind of rumour amongst

practitioners that collusion is fairly common?—They are

remarks generally made by the legal representatives, I

think.

7624. What about officials of the court like the district

registrars of the High Court, do they really believe that

collusion is fairly common?—Yes, they generally believe

that it is fairly common.

7625. Can you tell me in what kind of circumstances
it is believed that collusion is fairly common?—Sometimes
in maintenance proceedings you hear suggestions that
there was a promise by the wife not to claim maintenance
if the husband would let the divorce go through. As far
as the court hearings are concerned, it seems so easy
sometimes and there is such an entire lack of resistance
that the proceedings seem to have been ....

7626. Does that mean that where you have a husband
petitioning for a divorce and his wife is not defending
it, and you also know that some arrangement has been
made for the wife’s maintenance, you then put two and
two together and say that the arrangement about main-
tenance has been made in consideration of the defence
not being effected?—No, it is generally when the parties
quarrel about maintenance that there is some reference
to the proceedings not being defended on account of a
promise relating to maintenance.

7627. Is that in the kind of case where there might be
a defence, or is it in a case where there is no defence,
no statable defence?—You never know the facts.

7628. What I am wanting to get at is really this. I am
assuming that there is a rumour which goes round that
there is collusion in divorce cases, but what I wanted to
do if I could was to trace it down and see what it is

based upon.—It is a bit hard to tell you, frankly. It is a
bit difficult to convey the atmosphere at the time that
these remarks are dropped, but certainly that is my feel-

ing, and I find that it is shared by a great many others
who have similar experience. It is generally from remarks
dropped by legal representatives who feel that there may
be collusion, and it is something that is rather intangible,

if you understand.

7629. (Mr. Young)

:

What is a registrar Mr. Lawton?

—

He keeps the register. That is how it originated, he was
responsible for the court records.

7630. Like a clerk of the court?—Yes, that is the origin,

but over a long period of time other functions have been
conferred on him, and, of course, he has very limited

judicial functions.

7631. That is what I wanted to ascertain. What kind of
judicial function does he exercise? Do you ever decide
maintenance?—I was going to say all of it, certainly

almost all of it, yes.

7632. Do you actually decide to issue a decree for
maintenance?—I make the order. You understand the

difference between registrars of the county court and
district registrars of the High Court?

7633. No. I want to know very shortly how far your
functions are administrative and how far judicial.

—

Administratively the registrar is responsible for arranging

the business of the court, of course, but limited judicial

powers have been conferred on him. So far as divorce

work is concerned, maintenance is one of them. Of
course, in the busier centres now, such as Leeds, and
especially with all the divorce we have had in the last

few years, one spends ninety per cent, of one’s time as

district registrar of the High Court in dealing with inter-

locutory matters in divorce, such as maintenance.

7634. {Chairman) : I observe that you are both registrar

of the county court and district registrar of the High
Court?—Yes.

7635. So that your judicial functions, I suppose, are

exercised mostly as district registrar of the High Court?

—Of course there are some cases in the county court,

cases up to £10 are tried by the registrar, and then, of

course, cases in the county court under the Married

Women’s Property Act may be referred by the county

court judge to the registrar. In the Divorce Division, I

think that the latter class of work comes direct to the

registrar without reference.

7636. (Mr. Beloe) : Mr. Lawton, you said, I think, that

remarks were dropped here and there by litigants and

counsel which made you feel that there was collusion?

—Yes.

7637. Were they made in your hearing when you were

sitting in your judicial capacity, or outside the court,

or how?—No, certainly in divorce there are a great many

of what we call interlocutory applications, which are

necessary before the case can be tried, and all these inter-

locutory matters are dealt with by the district registrar.
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It is usually when you have the parties there on the hear-
ing of one of those matters that things are said or attitudes
are adopted which make one think that there may be an
agreement.

7638. [Chairman): Does it come to more than this,

Mr. Lawton, that on these occasions some cases go
through with great speed and ease and everyone seems
very agreeable, and you get the impression that this has
been fixed up beforehand?—Not only on that account,
something more than that.

7639. {Mr. Beloe): There is no way of bringing that

information before the judge before the actual petition?

—I do not know, but certainly the judge has power at the
hearing to refer the case to the Queen’s Proctor.

7640. Have there been any such cases in your know-
ledge?—Yes, that is sometimes done where a hint is

rather stronger.

7641. The existence of the Queen’s Proctor is to some
extent a preventive against it?—To some extent, yes. It

is one of his functions.

7642. May I return to your suggestion about divorce
after seven years’ separation? I hope you will not mis-
understand me in what I am going to ask you. How do
you have experience which suggests to you that this would
be a good thing?—Certainly in the busy centres you have
people in and out of your room all day. I suppose that

I have fifty people ©very day. You are dealing with
people in matrimonial disputes nearly all your time. You
are dealing—and this is where I think it becomes
most apparent to men in my position—you are dealing
wiith a lot of ex parte applications, such as applications

for leave to dispense with the name of the co-respondent.
They are dealt with on affidavit in the first instance, and
if you are not satisfied you send for the solicitor and
have a discussion with him about it. It is in those cases

where technical difficulties often arise.

7643. 'Why would this particular ground for divorce
help, because presumably most of the petitions are un-
defended and are granted?—‘Most of them are unde-
fended, yes. But, you see, take the case of a husband in

Kenya who has been there for years and who has been
sending his wife maintenance. In that oase it might be
difficult to establish desertion. Nevertheless, after a period
of years it is fairly apparent that they will not resume
life together.

7644. That, of course, is rather a special oase, is it not?
—That kind of case is by no means uncommon.

7645. Men who are serving their country abroad?—No,
not necessarily serving their country.

7646. Who are earning their living abroad and sending
home some of their money?—Yes, who have gone abroad
as a result of a quarrel, and without this actually being
said, it may be clear that they have no intention of resum-
ing cohabitation.

7647. Who would want a divorce in that case?—The
wife. The husband may too, I do not know. But there
are a great many cases in which one party resides in a
distant country, especially since this last war when, from
my experience, people seem to have gone all over the
world. There seem to be a great many cases where one
party has gone abroad—generally the husband—and the
separation took place in such circumstances that it is fairly
clear that the parties will never resume cohabitation.
There is no correspondence, simply instructions to a bank
to pay the wife so much a month and nothing more than
that. You cannot get anything more than that. There
are difficulties of making enquiries on the spot, it is very
expensive indeed, difficulties of getting evidence of
adultery.

7648. You mean that you might not be able to establish
desertion, because the man is paying his wife?—You may
not. Certainly I think there are a great many people
living apart, and who have been living apart for a long
time, who would not have any remedy as .the law stands.

7649. Then you have not gained this impression in your
capacity as county court registrar, but as a private indi-
vidual?—Yon have misunderstood. I think I have had
it privately too. We all have a certain amount of private
life, and I get a lot of individual approaches. But cer-
tainly, officially, as I told you, we have applications to
serve petitions by advertisement where you cannot find
the husband. You get the facts then relating to the

separation, and many times it becomes apparent that a
matrimonial offence has not necessarily been committed.

7650. Nevertheless, I understand that the vast majority
otf cases coming before your court are undefended and
are successful?—Even if they are undefended, a matri-
monial offence has to be proved.

7651. I understand that the vast majority of those cases
are nevertheless successful?—Yes, that is so.

7652. So that, somehow or other, the offence is proved
in spite of the difficulties whioh you have mentioned?

—

Yes, in the great majority. Of course, some cases are not
successful, and some cannot go forward. A good number
are not put (forward, as a result of legal advice.

7653. But how do they come before you?—I have
mentioned one of .these things, applications for substituted

service, which are done on affidavit. There you get all

the facts relating to the way the parties oame to separate

and what enquiries have (been made to trace one of the

spouses and that kind of thing, and many times disclosing

in connection with those ....
7654. How many of those would you personally get in

a year?—I do not know, perhaps about two a week.

7655. How many of those do not eventually come
before the court as petitions for divorce?—I have no
means of knowing that. All day long I am having dis-

cussions with legal representatives and I know the thing

is discussed frankly, perfectly frankly, and they point
out their difficulties not only with regard to that par-

ticular application but with regard to the whole question.

7656. The proposed ground would be a legal conveni-
ence. That is really the point, is it not?—Yes, I think

I only put it that way. It would have a legal advantage.

7657. May I ask you a question on another matter
altogether, and again you must excuse my ignorance?
Am I right in thinking that a county court judge has

no duty to sit as a special commissioner of ithe High
Court, that .that is outside his duty?—That is quite

wrong. They have nearly all been appointed special

commissioners of the High Court for the purpose of
hearing divorces.

7658. Is a county court judge separately remunerated
for his work as special commissioner?—He was until

recently, but the salary rates have now been revised to

include remuneration for divorce work.

7659. Am I right in thinking that as divorce is a High
Court matter .the only people who have a right of audi-

tion are barristers?—Yes.

7660. Could you say how much less it would cost

if the county court were made the court for divorce?

—

That would need a bit of thought, I could tell you that

after some consideration. You see, in both courts there

are scales of charges. In (the county court, there are

three scales, and in the High Court there are two, but
presumably if divorce cases were to be heard in the

county court, they would be on the highest of the three

scalesi—whioh is not very different from the lower scale

of the High Court.

7661. Are most of the legal aid cases on the lower
scale of the High Court?—Yes, unless the judge other-

wise orders, they are always on the lower scale of the

High Court.

7662. Would it be your opinion that there would not
be very much difference in cost, apart, of course, from the

fact that a barrister might not have to be employed?
—I do not think that there would be very much differ-

ence in cost.

7663. (Lady Bragg) : Mr. Lawton, I do not quite under-

stand how this memorandum was compiled. Have the

members of the Association actually seen it? (Chairman)

:

Is this right, Mr. Lawton? I understand that you drafted

this memorandum, having first of all sent to each member
of the Association an abridged copy of the Commission’s
terms of reference and having asked for observations;

having got these observations you incorporated them in

the document, but except in so far as suggestions have

been incorporated, I gather that it is your own work
and your own opinions?—Yes, my Lord. Certainly some

of the suggestions are purely personal ; in fact, it is

a representative memorandum, a good number of the

suggestions have been made by others.
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7664. It was drafted toy you
; some of the sugges-

tions come from you personally and some of them come
from other people?—That is the position.

7665. (Lady Bragg): Thank you. I want to ask a
question on paragraph 13, where you say: “A married
woman with separate means should toe legally obliged
to contribute ... to the general expense of running the
matrimonial home ”. I do not quite understand how you
would .actually implement that. I was wondering if you
were thinking of comparatively wealthy people, because
the sort of persons I am thinking of are a couple, where
the wife does not in fact know how much her husband is
earning, and goes out to get a little extra for herself.—
I am not thinking of comparatively wealthy people, I am
thinking mainly of salaried people and wage-earners.

7666. Would both parties have to declare their incomes
in some way? I wondered how you would actually
implement this, when you say, “ legally obliged It
would mean putting an express obligation on a wife who
had means to contribute to running the matrimonial home.

7667. And would the husband have a legal remedy?

—

Yes, I think it would have to be accompanied by something
like that.

7668. I foresaw certain difficulties, and I wondered if

you had thought about the method of enforcement?—It
would mean putting the husband in the same position as
the wife is in now. If the husband does not maintain the
children, the wife can take certain proceedings.

7669. May I ask you this? When a registrar is going
to make an order for maintenance, am I right in thinking
that he sees, not the parties, but the two solicitors?

—

It is done on affidavit mainly, but of course solicitors or
counsel attend, and frequently the parties attend for cross-
examination. If they do not attend, and voluntarily olfer
themselves for cross-examination, then of course an order
can be made for their attendance, to be cross-examined.
Thus, frequently, and especially in the bigger cases, you
not only have solicitors and counsel there—it is a very
common thing these days for counsel to appear in these
cases—not only do you have solicitors and counsel, but
you have the parties themselves, husband and wife, and
evidence is given as to their respective means.

7670. (Mrs. Jones-Roberts): I gather from what you
said, Mr. Lawton, that, in your capacity as district registrar

of the High Court, it falls to you to make maintenance
orders when a decree has been granted. We have had a
good deal of evidence as to what happens after main-
tenance orders have been made in the courts of summary
jurisdiction, and the difficulty in some cases of collecting
the money. Would you tell us what happens when a man
does not pay up under an order which you have made in
your court?—There are a great many practical difficulties

in enforcing it. It is nothing like as easy to enforce as
is a magistrates’ order. Usually it is done by judgment
summons, either in the High Court, or in the county court.
But in the magistrates’ courts the process subsequent to
the making of maintenance orders is dealt with mainly by
policemen—as far as I know, the magistrates’ courts have
the whole police force of the country at their disposal to
enforce these orders. Enforcement in the High Court is

very expensive, it means coming to London, I think, to go
before a judge of the Divorce Division. If you get a
commitment order from him, you have then to pay the
court tip-staff in London a considerable sum of money
for going to the provinces to arrest the defaulting husband.
The practical difficulties are so great that few people take
it to the High Court. Sometimes they do go to the county
court, and issue a judgment sumons there, and that is much
easier and less expensive. If the default was persisted in,

the man would be arrested by county court bailiffs, who
are on the spot, of course. But for enforcement—I think
I make that point when I am dealing with the suggestion
to transfer these matters from magistrates’ courts—for
enforcement there is no doubt about it, the magistrates’
courts are much better.

7671. As things are, it is a very slow-moving and expen-
sive process for the wife to set the enforcement machinery
in motion in the High Court?—Yes, it is.

7672. (Chairman) : And in the county court, too, did you
not say?—Yes, but that is not so bad as the High Court,
my Lord. Judgment summons in the High Court is a
remedy which seems to be mainly theoretical and academic.

7673. But I gather you agreed that the procedure toy

judgment summons in the county court is more cumber-
some than the procedure in the magistrates’ court?—Yes,
my Lord, far more. As a matter of practical remedy, there
is no comparison.

(Chairman): Thank you, Mr. Lawton, for your Asso-
ciation’s memorandum and for coming to help us today.

(The witness withdrew)

(Adjourned to Thursday, 20th November, 1952, at 10.30 a.m.)
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PAPER No. 95

MEMORANDUM SUBMITTED BY MR. FRANK J. POWELL

Allegations of adultery in matrimonial proceedings in

magistrates’ courts

1. It is submitted that it is a serious defect in the

procedure in matrimonial cases in magistrates’ courts that

a third party can be accused of adultery with one of the

parties to the cause (the alleged adultery being the reason

for the proceedings) without that third party having any

right to be made a party to the cause or to be heard in

his or her own defence. It has to be remembered that

the court cannot impose a witness upon the parties and

therefore cannot compel either the complainant or respon-

dent to call such .third party as a witness.

2. In the Divorce Court, as is well known, if a husband
accuses his wife of adultery, the man accused is made a

party to the cause and is, of course, the “ co-respondent

Similarly, if a woman petitions for divorce from her

husband on the ground of his adultery, the woman con-

cerned is made a party. None of this procedure exists

in the magistrates' courts; there is no such person as

a “ co-respondent ” or a woman “ intervener ”. This state

of affairs is unjust to the persons accused, who may be

entirely innocent of the allegation made. In any case,

whether guilty or not, any person accused of the offence

of adultery should have a strict legal right to be made
a party to the cause and heard in his or her own defence.

It must indeed be a great shock for a faithful and perhaps

happily married person to learn (possibly for the first

time) from his local newspaper that a few days before in

the local court he was accused of adultery and that the

accusation was held to be true! The existing rule that

a .party making an allegation of adultery shall, if possible,

give .particulars of the identity of the alleged adulterer and

of the times and places at which it was alleged the adultery

was committed, does not cure the injustice of the present

system.

Unenforceability of orders made in magistrates’ courts

under the Summary Jurisdiction (Separation and Main-

tenance) Acts

3. Although a wife may apply for a maintenance order

while she is residing with her husband, yet, if after obtain-

ing the order she continues to reside with him the order is

unenforceable and therefore worthless to her. Further, the

order ceases to have effect if she continues to reside with

him for three months after it is made. In practice, this

rule of law works great hardship on many innocent wives

and their children. This hardship arises from the security

of tenure given by the Rent Acts to a tenant-husband and

the shortage of dwelling houses.

4. Many women who are in need of a separation and/ or

maintenance order refrain, from going to the court for

relief because they know that if they obtain an order they

will have nowhere to reside except in the house of which

the defaulting husband is the tenant and .that if they so

reside the order obtained will be worthless. The court has

no power to order the husband to leave the house and

to instal the wife as tenant. So the wife seeks no relief

at the hands of the count and endures, e.g., the husband’s

cruelty to herself and children as best she may.

5. Further, another reason why many women refrain

from applying to the court for an order is the feax of

losing the “ home ”, i.e., the furniture, especially the beds

and other -necessary articles. Some -women, thinking that

the court has powers in relation, -both to the tenancy and

the furniture, ask for the directions of the court in regard

to these matters. The court is of course powerless in both

directions and can only make suggestions. If the husband
will -not agree to leave the house or to hand over some
of the furniture, the wife and children usually .return to

the matrimonial home and their last state is worse than

it was before applying to the court.

6. It would be a useful and humanitarian legal reform

for justices to have power, upon .the making of an order

under the Summary Jurisdiction (Separation and Mainten-
ance) Acts, upon the application of either party, to appor-

tion the contents of the matrimonial home (where the same
is of modest dimensions) between the parties, having regard

to their new status as defined in the order, in suoh shares

as the justices thought just, having regard to all the circum-

stances of the case including the length of time the

marriage had subsisted, the period during which the parties

had lived together, the contribution, financial or otherwise,

that each had made to the setting up of the matrimonial

home (and whether out of housekeeping money or other-

wise). And further, for the court to have power to order

the husband to leave the matrimonial -home notwith-

standing that he was the tenant of the premises and to

substitute -the wife as tenant, if the landlord agreed.

7. Such an amendment of the law would put an end
to a great deal of misery at present endured by many
women and children. It is obviously easier for a man to

find “ a roof over his head ” than for a wife and children

to obtain accommodation, especially in. these difficult days.

It would also prevent some orders being rendered worth-
less by the wife being compelled, by lack of other
accommodation, to continue to reside under the same roof
as her husband. In any case, the law should be amended
so that an order is enforceable whether or not the wife
continues to reside under the same roof as her husband.
The difficulties which I have mentioned have been aggra-
vated by the second world war.

8. I believe the American courts have power to order
an erring husband to leave the matrimonial home and I

foresee no difficulty in justices making such orders.
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9. I am aware of the debate in the House of Commons
on these matters some twenty-five years ago and I make
my observations notwithstanding that Parliament decided

not to amend the law in the sense indicated by me.

Collection of maintenance arrears

10. The present law under which amounts payable under

maintenance orders made in one court are enforceable in

another, is not working satisfactorily. We need a new

law to the effect that, such moneys are to be collected and

payment enforced in one and the same court. At the

present time the court enforcing the order cannot demand
the right to be the collecting court as well : the result is

great confusion in attempting to enforce orders made in

another court. The chief point of confusion is as to the

exact state of the account, which under the present system

is not kept by the enforcing court.

11. With regard to the suggestion that consideration

should be given to the question of the National Assistance

Board paying to a wife the amount ordered by the court.

On the whole, I am against the National Assistance Board

being given this duty, as the way would be opened for

fradulent arrangements being made between husband and

wife to.'the detriment of the public purse.

Right of guilty party to obtain divorce after a long period of
separation

12.

There are many cases in which married couples have

been separated for many years and the party who is in

law the guilty party is living with another. Sometimes

there have been children of that illicit union and the

parties to the illicit union desire to marry but cannot do

so because the “ innocent ” party refuses to institute the

necessary proceedings. In my court experience this re-

fusal is actuated sometimes by religious conviction and

sometimes by spite. I have come to the conclusion that it

would be in the interests of public morality and just and

equitable to innocent persons affected, e.g., any illegitimate

children, that the guilty party should have the right to

apply for a divorce after the lapse of a substantial period

of time, say, seven years. Such a right should be exercised

only on terms favourable to the innocent spouse and any

children of the lawful marriage ; and such terms should

deal not only with the question of the maintenance of the

innocent spouse and the children of the marriage but also

with the question of the disposal of the general assets of

the guilty party.

(Dated IQth September, 1951.)

EXAMINATION OF WITNESS
(MR. FRANK J. POWELL; called and examined.)

7674. (Chairman): Mr. Powell, you are a Metropolitan

Police Magistrate. How long have you held that office?

—

(Mr. Powell)

:

Just over sixteen years.

7675. You are Chairman of the New Malden Citizens’

Advice Bureau and a member of the House of Laity.

Before I ask you questions on your memorandum, would

.you like to add anything to it?—I should like to make
one or two remarks. First, in regard to paragraph 1, I

submitted the memorandum over a year ago, and since

then there has been a slight change in that at least one

special matrimonial court has been set up in London. I

gather that there may be others set up in the future, and

I submit that that would make easier what I propose here.

Secondly, I agree that ifmy proposal were accepted, it would

be necessary to make some kind of rule as to substituted

service on the co-respondent, which, I would suggest,

should be by means of advertisement in the local .papers.

7676. I suppose that .there would be difficulty in many
cases in reaching the co-respondent?—In many cases, I

imagine, it would be difficult to reach him.

7677. I do not quite understand why the setting up of

a special matrimonial court makes your suggestion easier?

—If a court is devoted entirely .to matrimonial matters, I

submit .that that court, would have more time to deal with

these matters. Under the present set-up in the metropoli-

tan courts and the justices’ courts we deal with every

subject under the sun.

May I turn to my recommendation in paragraph 6, in

regard to the unenforceability of orders made in magis-

trates’ courts? I do put .that forward, with respect, as a

really important matter. There are the most appalling

difficulties existing today which arise out of the Rent Acts,

and the question of furniture. I would go so far as to

say that in eighty or ninety per cent, of cases, when
one gives a woman a separation order, she says to the

court, “What about the home, and where am I and the

children to live? ” We ask, “ Who is the tenant of ithe

house? ” She generally says, “ My husband ”, and then

one says to the husband, “What about your wife and

children, where are they to live? ” He says, “ I am not

going, I am staying where I am”, and the result ds that

the wife is obliged to go back to the home with her hus-

band, and under existing law while she is with her husband
the order of the court is unenforceable, and there is an
absolute deadlock. That arises in as many as eighty per

cent, of the cases. I would like to see the magistrates

given power to deal with such cases in this way. When
the husband is the statutory tenant, if the landlord will

agree—I agree that one must not ignore the rights of the

landlord—but if the landlord will agree, one should have
power to say that the wife is to be substituted as tenant,

and to say that the hushand must go, because it is easier

for a man to find somewhere to live than for a woman
with children,-

Then the other point under this paragraph is the ques-

tion of furniture. A woman will say as soon as the order

is made, “What about the furniture, what happens to

that? ” They seem to think that the court has power to

award them some part of the furniture—which, of course,

the court has no power to do. I have had a case where

a woman has said, “He has even taken the baby’s cot

away to give to the other woman ”. When people have

been married for a certain length of time it should be

immaterial who paid for the furniture. One should have

power to have regard to all the circumstances of the case,

how long they have been married, the contribution each

has made in making the home a real home, and the num-

ber of children. One should have power to say to the

husband, “Though you bought that bed and the kitchen

table and these pots and pans, I am going to make an order

that you hand them to your wife ”.

7678. You may be glad to know that others have made
a similar suggestion and have gone further, suggesting

that where there are savings, which in the eyes of the law

belong to the husband, the court should have power to

make orders for maintenance out of these savings.—

I

have not gone as far as that. I do not wish to have power

to distribute the family savings, just tenancy and furniture.

May I refer now to paragraph 10, which deals with col-

lection of maintenance arrears? There are many cases

in which the wife lives in one part of the country and

the husband in another, and under the existing law the

order of the court is enforced in the district where the

husband lives. I do not think that I am exaggerating at

all if I say that in a large number of cases there is an

argument as to how much the husband owes. We will

say to the man, “The Manchester justices say that you

owe £50 ”, and he will deny it, and every time there is an

argument as to how much he owes. If the court which

had the duty of enforcing the order against him was also

the court to collect the money, there would be no argu-

ment as to what he owed, because the court keeps a

record.

7679. Say a magistrate in Manchester makes an order

against the man and the man goes to live in London,
you say that the same court should collect the money . . .

—As enforces the order. That would be the London
court, the court where the man is has the duty of enforcing

the order and sending him to prison if he does not pay.

7680. And it should be the collecting court?—Yes.

7681. How would it get information from Manchester?

—We get information at the moment by correspondence.

Usually it is several weeks out of date when we get it,

and before it is sent to London the man may have paid

the money. The man says, “ I have paid it ”. We then

ask, “Where is the receipt?”, and he has not got one

because the court did not send him one. It will be said

that the London court can apply to the Manchester court
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to let the London court collect. That is true, but in my
experience the other court will not agree to that, for a very

simple reason. The clerk to the justices in the country

gets a commission on the amount of money he collects

in his court, and therefore it is against his interests to

transfer the order. Personally, I have got tired of asking

my clerk to write to the country courts and say, “ Please

transfer this order to London and say how much is

owing ”. They write back and say, “ My justices prefer

that the money should be paid here ”. They do not say

why, but I am told by those interested in these matters

that’ there is a very simple explanation. They get a

commission and they probably collect large sums of money.

My own court collects £38,000 a year. If you are going

to have a commission on £38,000 a year, it comes to a

substantial sum of money, and it is asking rather a lot

to expect the collecting court ito say, “ We will not collect

this money any longer, we will let the London court do

it”.

7682.

(Lord Keith): Does every clerk get a com-

mission?—I understand that in some courts the clerk is

paid a fixed salary and in that case he does not get a

commission. In other courts, however, the clerk does not

get a fixed salary, and then he receives a commission.

It is therefore understandable that such courts do not

want to transfer the orders.

Then, may I turn to the last paragraph of my memo-

randum, which deals with the right of the guilty party

to obtain a divorce after a long period of separation?

This is a proposition which for a good many years of my
life I should have been horrified at putting forward, but

really I feel driven to do it, and I do it on the ground

of the happiness of the children. That is really the basis

of this particular paragraph. What I am referring to

there is the case where people 'separate, whether by

order of the court or otherwise, and one party—the

“ guilty ” party—lives with somebody else and they have

illegitimate children. I do feel that under the present

set-up illegitimate children are not given a fair chance

in life. They have the stigma of being illegitimate and

it is a miserable state of affairs for them. Therefore,

where married people have been separated for a long

time, say, seven years or some such period, I submit that

the welfare and happiness and status of the ^legitimate

children should be considered, and steps should be taken

to make them legitimate. I would respectfully suggest

that the existing law, by which illegitimate children can-

not be legitimated by subsequent marriage if the parents

were not free to marry at the time the children were

born, should be altered, and that such children should

be legitimated by the subsequent marriage of their parents.

I really put this forward in the belief that it would make

for the happiness of children and also would reduce the

number of illicit unions. I am told that there are 56,000

separation orders in force—I do not know if that is ngh

or not—and many of the people concerned have illegiti-

mate children. I submit that it would be m the public

interest that where it is obvious that the marriage has

broken down, and the marriage is a marriage only m aw

and name, and not in reality, it is better that such

marriages should be ended and that the people
;

concerned

should be entitled to marry those they are actually living

with and thus make their children legitimate. I am

bound to say that I personally do not look on divorce s

an evil (thing, but often as a happy release from an rntoltf

able state of affairs. When the marriage has broken down

and (the situation has become quite intolerable, then,

unfortunate though it may be that people
<

^nnot agree

and live together, one should recognise that fact and

even though it may swell the divorce statistics, ft is in the

public interest that those marriages should be ended.

There is one point which I have not mentioned in

my memorandum, that is the question of imprisonment

being a ground for divorce. I have had several appal-

ling cases—and my Citizens’ Advice Bureau, I know,

supports me in this—where a man is constantly in and out

of .prison, and each time he is out of prison he puts

his wife in the family way. These women complain

bitterly of that state of affairs. I would submit that

imprisonment should be a ground for divorce. It is dim-

cult to say what kind of imprisonment and what con-

ditions one should impose, but I would suggest for con-

sideration, if ia man is convicted three times of an

indictable offence. There is a case in the courts, which

your Lordship will' know, on the question of whether

imprisonment justifies the making of a separation order.

I did issue a summons on one occasion, intending to

hold that if a man was persistently in prison, that would

be ground for granting a separation order on the ground

of desertion. When I came to decide the case I found

that the matter had already been dealt with in the

Divorce Court, and there it had been held that imprison-

ment could not be held to be desertion.

7683. (Chairman): It is not- a voluntary absence?.—

Quite. I wanted to create a precedent for the Divorce

Court to consider but I did not have the pleasure of

doing that.

7684. Your suggestion would be “ convicted of three in-

dictable offences whatever -the sentence may have been ”?

—I think so, yes. I merely put that forward as a

suggestion. It might be that some better suggestion

could be made.

7685. You will appreciate that however sympathetic

one might be to the suggestion, it is a little difficult to

frame .the appropriate statutory provision. However, you
have given us your suggestion and we are obliged to

you. Is that all you wish to add?—Yes.

7686. I will start on your last paragraph, and I want

to say at the outset, that I am -not going into the

moral, social and religious aspects of this paragraph, for

two reasons. First, because we have had them discussed

many times before us, and, secondly, I see that you and

Mr. Davis, whom we shall see later, take diametrically

opposite views on the subject, and I do not think that

any useful purpose would be served by asking either of

you to pursue your views on it. I would like to ask

some questions on the financial aspects. In the last

sentence, you say:—
“Such a right should be exercised only on terms

favourable -to the innocent spouse and any children

of the lawful marriage and such terms should deal

not only with the question of the maintenance of the

innocent spouse and the children of the marriage but

also with the question of the disposal of the general

assets of the guilty party.”

I appreciate that you are thinking of the illegitimate

children and are sorry for them, but one has to think

very carefully of the wife (ex hypothesi innocent) who is

being divorced against her will. I wondered how exactly

you were going to provide for these “terms favourable

to the innocent spouse and any children of the lawful

marriage ”. In the first place, not many people can

afford to keep an ex-wife and the present wife and two
families, and it is suggested by other witnesses that this

would really be a privilege for the wealthy. That is

the first thing I would like you to deal with.—When I

was thinking 'this over last night I wrote against that

particular sentence these words: “This is probably too

idealistic and divorced from reality”. In other words,

having thought it over for twelve months, and bearing

in mind, so far as my own court is concerned, that most

of the husbands cannot afford to keep one wife and rely

on national assistance, this proposal, I think, -would only

be applicable .to people of substance.

7687. You see that, leaving out all religious, social and

moral aspects, there is this practical objection, that it

would be said that you are making this law for the

rich and not for -the poor, which is a very serious objec-

tion?—It is, 'indeed.

7688. May I come to another point? If your pro-

posal were carried out, the natural impulse of the man
would be, would it not, -to look after the wife with

whom he -is living, of whom presumably he is fond,

and the children of the second union, and to take every

possible step to avoid paying up -to the first wife?—They
do that now.

7689. You would agree with that?—Certainly, my Lord.

7690. Then, if this proposal were adopted, I suppose

that it -would be logical to give the right, -not only to

men who have formed an illicit union, but also to any

parties who had been separated for, 'the specified term

-if one of them desired it, even if they had separated by
mutual consent? Would not that be logical?—I think so.

When one finds people coming to the court for twenty

years for a .few shillings a week, it gets positively indecent.

A 2
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7691. I quite see your .point, but to quote your own
word, your sympathy for the illegitimate children -has

led to rather an “ idealistic ” proposal. Is that right?

It .may be, but I do feel that the position of illegitimate

children has not received the consideration in the past

from the law that it should receive. They cannot help

their position, and when a marriage has broken down and

one of the parties is living with somebody else with whom
he or she is probably very happy, I must say that I con-

sider it would be better that the lawful marriage should

be ended and that he or she should marry the person

with whom he or she is .living—especially wihen one

remembers that the so-called innocent party is probably

not so innocent, in fact, as is implied by the word. It

takes two to break up a marriage, and many a man has

been held to be the guilty party when he only adopts

that position to get out of an intolerable state of affairs.

7692. I will just say this, quite often “the innocent

party ” is perhaps a misdescription because there are faults

on 'both sides, but quite often there are cases where a man
or woman is merely more attracted by some other person

and will go off and make a home with that other person.

Is not that so?—That is so. I realise that whatever one

says there is an argument the other way.

7693. I will leave that. But I should like to put this

to you. We have before us, as you know, a memoran-
dum by Mr. Davis, which you have read?—Yes, my
Lord.

7694. I do not wish to foment strife between brethren

at all but would you like to make any friendly comment
on what Mr. Davis has said, under paragraph 1 of his

memorandum, for example, to see if we can get out the

right answer between you?—I would sooner your Lord-

ship put specific questions to me, if that is convenient to

you.

7695. Very well. First of all, Mr. Davis, as you see,

thinks that it is not a serious defect or even perhaps any
defect that the third party can be accused of adultery in

his absence, and he says, for instance, in paragraph 3 of

his memorandum:—
“In my experience on the .bench (four-and-a-half

years), I have had to deal with very few cases of alleged

adultery amongst the numerous matrimonial cases which
have come before me. In most cases where there is

adultery there is also desertion, and the latter is usually

the ground relied on. Seldom is a complaint founded on
adultery alone and still more seldom is there a contest

as to the truth of the allegation.”

Then he goes on to say :
—

“ I am not aware of any case in which a ‘ faithful and
perhaps happily married person ’ has learned ' (pos-

sibly for the first time) from his local newspaper that

a few days .before :in the local court he was accused
of adultery and thait the accusation was held to be
true

Would you like to make any comment on that?—I am the
magistrate in the court who takes the matrimonial courts,
he does not except on odd occasions. I have the figures

here, there were sixty-three matrimonial courts last year
in my court, I took forty-five, he took sixteen and another
magistrate two.

7696. In your experience it is common for a person
to be named as an alleged adulterer?—Yes, my Lord,
constantly. I have got my clerk to look out the figures
for our orders. We have 900 orders in force at
Clerkenwell.

7697. Orders for what?—For maintenance, and we
collected last year £38,326 9s. IOd. under those orders.
Five per cent, of the orders were made on the ground
of adultery, only five per cent., but although that is a very
small percentage the allegations of adultery are made in

practically every case. The reason why there is such a
small percentage of orders made on the ground of adul-
tery is that it is always so difficult to prove. People
rarely have the necessary evidence which would justify

the making of an order. Therefore, we take the line
of least resistance, and where a woman says, “ My husband
has committed adultery and has deserted me and been
cruel to me ”, a very common way of putting her case,
we say, “ Let us deal with the desertion or the cruelty or
the maintenance, we will leave out the adultery”, and

therefore we do not adjudicate on the question of adultery,
but tlhese allegations are made in practically every case.

7698. Do you think that if the allegation is made, even
if it is held not to be true, that involves hardship for
the person named?—I should not like it said about me
if it were not true. I had .a case once where a man
was sitting on top of a 'bus next to a woman. This was
in Greenwich sixteen years ago, and the woman’s husband
ran up the stairs and accused this man of committing
adultery with his wife. This man had never seen the
woman in his life 'before but he had the misfortune to
be named. I do not mean that he was a party, he was
not, but he was referred to as the man with whom the
wife had committed adultery. This irate man came and
said .he wanted to give evidence. I said to him, “ See
the solicitor for the respondent, perhaps he will call

you to give evidence”. The solicitor would .not. The
magistrate is not entitled to impose a witness on the
parties or call a witness out of the blue, so the man
could not give any evidence. That seemed to me to be
grossly unfair. If he had 'been made a party to the case
by having papers served on him he could have given
evidence as of right. That is an illustration.

7699. A witness, whom I shall not name, has sug-
gested this:

—

“ It must be borne in mind that the accessibility of the
magistrates’ courts to persons of small means depends
almost entirely on the simplicity of the procedure.”

With that you would agree?—Absolutely.

7700. The same witness continues :—
“Any rule requiring service of proceedings on the

co-respondent or on the woman named would lead to
endless difficulty, delay and expense. A complete set

of rules would have to be drawn up to cover cases
where service could not be effected because the names
'and addresses are unknown, 'as is so often the case in
magistrates’ courts.”

You would, I suppose, have to have a fresh set of rules
to deal with the matter?—They would be very few indeed.
I should make a rule that the notice should be published
in the local papers for the next two weeks and that would
be a service on the person in question. I do not see that
you want any other rules about .that.

7701. •! have a helpful comment from Mr. Justice
Pearce, which I will put to you. Would not that give the
gentleman or the lady named rather undesirable publicity?—il speak in deference to Mr. Justice Pearce—but is not
that the rule in the Divorce Court? (Mr. Justice Pearce)

:

I think, if I may, that I will leave it until my questions
later.

7702. {Chairman): Then the witness in question went
on:

—

“ Presumably affidavits would be required and power
given to order .substituted service and so on.”

Would you agree?—No, mot at all. I would never suggest
-that we should fasten on to magistrates’ courts the High
Court procedure. It is quite unnecessary.

7703. (Mr. Justice Pearce) : I want to ask you about
this question of citing a co-respondent. When adultery is

•alleged before you, it falls, does it not, into two classes of
cases, one, when it is alleged as a ground for separation,
and one, when it is alleged as a ground for resisting an
order that has been made in favour of the wife?—Yes.

7704. In neither of those classes of case is there any
motive whioh would lead a wife who is not guilty of
adultery to let it go unchallenged?—I agree with that.

7705. One may say that there is a strong motive to the
contrary in all 'the cases which you deal with?—Yes.

7706. Can we divide the cases into two further classes,

those in whioh adultery has been committed, and those
in which adultery 'has not in fact -been committed? Take
the co-respondent .in the oase where adultery has been
committed and take the case, since that is the one that

chiefly prompts you, of the happily married man who is

involved in it. Do not you think that these further con-
siderations come into it? If he is served as a oo-

respondent, he is put in the position that he musit do some-
thing.- Do you agree?—Yes.
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7707. I do not know if you have had any dealings with

oases of this kind, but I can assure you that I am aware

of more than one case where a man who has misbehaved

himself, tout is happily married, is in the unhappy position

that, being served as a co-respondent, he realises that if

he admits the adultery, it wil break up his happiness with

his wife. And also, have you not known of oases where

it became apparently obvious, as the case proceeded, that

the man was going to be held guilty of adultery, and that

his marriage would be broken up in consequence?—Yes.

7708. Again, there have been cases where counsel on

both 'sides, out of human sympathy, and wishing not to

break up what was a happy marriage, with children, have

even gone out of their way to see if the court could make

some finding in accordance with the facts which would

not necessitate a finding against the co-respondent. Would

you agree that that does on occasion happen?—If does,

certainly.

7709. That man, of course, is far better off if he never

had a chance of intervening?—Yes.

7710. There is this additional defect so far as he is con-

cerned, that the burden of costs is increased, and when he

has made his ineffective stand to protest his innocence

for the benefit of his wife, he will have to pay all the

costs of the petitioner, of the wife respondent and him-

self. You agree with that?—Yes, my Lord, in the

Divorce Court.

7711. No, I mean if this were applied in magistrates’

courts. If he comes before you with a solicitor, and the

wife has a solicitor and the husband has a solicitor, lie

•will have to pay all those costs?—No. I will deal with

that in a moment when your Lordship has finished.

7712. I put all these points to you because I would

suggest that that man, namely, the man who has been

guilty of adultery, is far worse off if the existing proce-

dure is altered. Because, as it stands at present, he can

always say to ‘his wife, “I was not there and it was

nothing to do with me, I cannot help what other P^op1®

sav ”. Perhaps you would deal with that point? I think

that these cases which your Lordship has mentioned are all

special cases. But I submit to this Commission that it does

not alter the general principle that when a man is accused

whether of a criminal offence or of adultery, he has a

right to be heard in his own defence, whether guilty or

innocent. I am dealing only with the general principle,

there are always exceptions, of course.

7713. I was not for the moment on that. I am not con-

testing that general principle. I am for the moment dealing

with particular cases which will cover, I think you will

find, substantially all the cases that are likely to arise, and

then trying to see whether more hardship would not be

caused toy enforcing your general principle than is the case

at present.—There is another matter, you mentioned the

question of costs. It may be that those who move in such

high places as the High Court do not appreciate that m our

humble counts this question of costs does not arise as at

does in the High Court.

7714. I was assuming costs of about £5 a side, is that

unfair?—I do not know what the practice is in other courts.

At the present time I rarely order any costs at all in

matrimonial proceedings. My practice is thjit if one of

the parties has a solicitor, I always give a solicitor to the

other party and I pay for that out of the poor box. As

you know, the Legal Aid Act does not yet apply to matri-

monial proceedings, therefore one cannot W “JJg
anybody in a matrimonial case. But we get the'

local

solicitors to represent anybody whom we feel should

have legal assistance, and we pay for it out of the poor box

when those cases are decided. In not one case in fifty

do I order any costs at all. That may not be the practice

of my colleagues.

7715 May we take it, in short, that in each case the

co-respondent who fought a case and prolonged it w. h

no justification, and lied by saying he was innocent, would

not .be penalised by other people’s costs, but would have

to pay his own?—It depends on his means The people

we deal with are extremely poor people. They can hardly

make their weekly wage packet go round They have no

money for these luxuries, costs and so forth.

7716. I do not want to stress too much the question

of costs. But I suggest to you that it may well be that

where a co-respondent has lied and prolonged the case in
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court by lying, he may find himself having to pay other

costs than his own?—He might, it depends on his means.

We have a rule that when one imposes costs, one must

have regard to the means of the defendant, in so far as

they are known to the court. I apply that in all cases.

7717. That deals with the guilty class, the man who has

committed adultery, who, I have suggested to you, is better

off if he can pass by on the other side and say, “ It is quite

unjust”, when somebody accuses him of adultery. Now
let us fake the .innocent class, where a. different set of

circumstances arises. We have agreed that in these cases tne

innocent wife will always have a strong motive for assert-

ing her innocence and trying to prove it?—With one

exception—I have known cases where the wife would be

very glad to get rid of her husband and she admits the

allegation though it is not true, because she is probably

more fond of the co-respondent than of her husband. In

that case she is willing to admit adultery.

7718. Willing to admit it, though not willing to commit

it?—So that she can get rid of her husband.

7719. She is not being divorced?—She gets a separation.

If brought before the court, she may feel that it would

be a good thing to admit adultery even though she may

not have been guilty of it.

7720. In that case she is acting with the consent of the

co-respondent?—If she is fond of him. It is not a common

case ;
indeed, it is very rare.

7721. May we come to the cases where the wife is not

guilty and strenuously wishes to prove that fact? If the

co-respondent has disappeared, then the situation is in

no way altered by your proposed amendment, except that

advertisements of the allegations of adultery will appear

in the .papers on one or two occasions. Is that right/—

Yes.

7722. If he has not disappeared, he will be available.

The wife, in all normal cases, I suggest, will get into

touch with him. Do you agree?—I agree with that.

7723. And if he is innocent, and she is innocent, her

solicitor will assuredly call him to give evidence. Do you

agree?—That is often done.

7724. And in point of fact he will, no doubt, if there

is any difficulty about legal representation and he is able

to do so, help her with the funds to establish her innocence

and his at (the same time?—Yes, tout they usually have

nio funds.

7725. In all those, which I suggest are normal cases,

no hardship occurs in present circumstances at all?—Is

your Lordship suggesting that the Divorce Court rules

should toe altered and that the same considerations should

apply to the Divorce Court?

7726. I am not, .because what we have to bear in mind

is this: you put forward your general principle, with which

I wholly agree, but one has to remember that the reason

why we all regard magistrates’ courts with such admira-

tion is because they can. deal so quickly and so cheaply

and so efficiently with the work. Do you agree?—Yes,

my Lord, certainly.

7727. ,1 do not think that for tius purpose a comparison

with the Divorce Court is really helpful, because I want

to see whether, in pursuance of a general principle, we

must impose on the magistrates’ courts something which,

it seems from our present consideration, will do very

little good to anybody?—3 am trying to uphold the general

principle that anybody accused should have the right t*-

defend himself whether he is guilty or whether he is not.

7728. We have agreed that in a normal case any inno.

cent man will get the right to defend, as circumstances are,

unless he has disappeared, because the woman will always

go to him and he will always be called as a witness?—Yes.

7729. Let us deal with that special case, which you

have mentioned, where a man wished to protest his

innocence and nobody wished to call him. Was it not

perfectly possible for him to make a statement, audible to

the Press, to the effeot that he was perfectly innocent and

had nothing to do with it?—I think that if he did that,

and the magistrate acted on what he said, the Divorce Court

would quash his decision, and say that he acted on a

statement which was not sworn to in the witness box,

and should not have been listened to. (Mr. Justice Pearce)

:

He need not act on it
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7730. One final question. There is one further difficulty

which we suffer from in .the Divorce Court, and which
would arise equally in magistrates’ courts if your procedure
were adopted, namely, the cases, which are not infrequent,

where there is evidence as against the wife, but not as
against the co-respondent?—Yes.

7731. And it would then better him in no wise that

he was a party, hut it anight have this unfortunate result,

that he would be out of pocket over his costs?—As against
that, I think that it is very unfortunate that a man whose
name is coupled with the wife, against whom a decision
of adultery is made, should not he made a party to the
case ; although it has no legal effect, the man in the street

regards the charge as proved against him.

7732. May I ask you ithis about your suggestion, of
divorce for imprisonment? I imagine that you meant a
man who was imprisoned for three indictable offences.
You said convicted?—I meant imprisoned.

7733. (Mr. Maddocks) : In all your years of experience
on the metropolitan bench, have you ever come across any
case, except the one you have told us about of the man
on the bus ait Greenwich, where any complaint has been
made to you or oome to yo.ur ears that a man’s name
has been wrongly used in a charge of adultery?—I have,
not many, but some.

7734. Do you mean .that somebody has come to the
court afterwards and said, “ What about this, what can I

do about it" ?—“I have been told my name was men.-
tioned ”, and they have complained about it.

7735. You have had that?—I have had that.

7736. Let us .assume that the address of the party,

with whom the adultery is alleged, is known. If a summons
has to be served on that .person, it is going to delay
matters?—I agree.

7737. And if thait person cannot be found and an appli-

cation has to be made to ithe court for leave to effect

substituted service, that is going to take much longer?

—

Yes.

7738. If substituted service is going to be of any use
at all, it would be necessary .to adopt the same practice
as is adopted in other courts, and insert an advertisement
in the local newspaper?—Yes.

7739. That would cost money?—Yes, I do not think
that it would cost a lot, but it would cost a certain
amount.

7740. The majority of magistrates’ courts in this country
have no poor .box at all?—That is so.

7741. Who is to pay for the substituted service?—What
is wanted is something analogous to the .provision in the
Costs in Criminal Cases Act, under which the expenses of
these persons who lhave to come to count can be paid.

7742. That would -involve yet another statute?—It
would, indeed.

7743. I was surprised about the figures in regard t-o

adultery oases in your court. Is it not your experience
that in 99 times out of a 100 in a magistrates’ court, where
there is an allegation of adultery, the parties concerned
admit it?—No, I would not say as muoh as that.

7744. I think that I am right in saying that you are the
most experienced metropolitan magistrate at the moment?—I have heard it said.

7745. Would you agree to this extent, that in the vast
majority of cases where there is an allegation of adultery,
that adultery is admitted in the magistrates’ courts?—Yes!
I should think that in most cases it is.

7746. For the benefit of the Commission I should like
you to explain the arrangements for collection of main-
tenance arrears which you deal with in paragraph 10 of
your memorandum. Is this the position, if a woman gets
an order in Manchester and .the husband then settles in
London, and he does not pay, the woman goes to the
Manchester court to apply for a summons for arrears
which is a summons on complaint?—Yes.

7747. The Manchester court then sends the order to a
court in London for it to collect?—Yes.

7748. The London court either summons the husband
or gets him there on a warrant, and finds out why he has
not paid?—Yes.

7749. The court tells him what he has to pay and then,
under the present procedure, he has to send that money to
Manchester?—Yes.

7750. The London court therefore has no record of his
payments?—Exactly, yes.

7751. And it is that, is it not, which causes the difficulty,

because you may get a man arrested by means of a
warrant, and he comes and says, “ Why am I here, I have
paid”, and you have no means of knowing?—He may be
lying or he may be speaking the truth. He may have been
wrongfully arrested.

7752. And if he is speaking the truth, he is suffering a
grievous wrong because he has been arrested and has been
in custody and .brought to court and all the time he has
paid?—And he is probably .thrown out of work into the
bargain.

7753. Supposing your proposal were accepted, how is the
money to be got to the woman?—We should have to send
it in each case to the court at Manchester.

7754. It would be necessary to get permission to use
public funds for stamps, etc.?—There would be the cost
of postage, that is all. But we have an item for postage
costs at present, because in my court a lot of the money
is sent by post to women who live too far away to call

for it.

7755. (Chairman)

:

Will you clarify one point? Even
if your suggestion was adopted, and I see the force of it,

the first time a man comes before you, you do not know
how much he owes?—We do. The Manchester court,

taking thait court as an exampHe, informs us that Mrs. X
has complained to them that her husband is not paying
the order. It tells us the amount alleged to be due, and
we issue a summons, or a warrant for the man’s arrest,

and make him come and answer the complaint. The
trouble is that by the time the man is found, several

weeks may have elapsed, and in the meantime he may
have made up his arrears. We do not know that, and we
arrest him for arrears which in fact do not exist.

7756. Whereas if your system were adopted, directly

Manchester sent the particulars to you, you would become
the collecting court and would know that he had not paid
anything since the information had been sent to you?

—

They would transfer the case to us in toto and we should
start the operation of bringing the man before the court.

7757. In transferring it to you, would they not inform
you that this man is under an order to pay so much

; he
is alleged not to have paid the following instalments?

—

Yes. Thereafter, we should have no communications
with them ; from -that moment we should carry on our-
selves in colleatiing and enforcing.

7758. (Lord Keilli)

:

What would happen in these circum-
stances? Suppose that after the Manchester court has
transferred the case to London, and before the man can be
found, he has sent his money to the Manchester court.
Would the Manchester court just refuse to take it?—We
should have to have an arrangement about that. They
could send it back to him or send it to us. It happens
sometimes .that when people are ordered to pay money
into court, they send it direct. They should not do it,

but they do.

7759. (Chairman

)

: Surely the sensible thing would be
for Manchester to hand the money to the woman and let

you know?—Yes.

7760. {Mr. Maddocks) : The trouble is that the country
courts do not supply the information with any degree
of regularity?—That is so.

7761. {Mr. Mace)

:

I want to go back to -this question
of notice to the third party. If a husband desires to set
aside a magistrates’ order against him on the ground of
his wife’s adultery, there is a Divisional Court ruling that
it is necessary for him to give particulars of the adultery
in writing to his wife before the hearing of the summons?
—Yes.

7762. Do you see any objection to a rule being made
that not only shall he give that notice in writing to his
wife, but he shall also give it to the alleged adulterer, if
he knows the name and address?—I think that is an
excellent compromise, if I may say so. Instead of having
to give notice of substituted service, to give notice at his
last known address, when the summons is served, inform-
ing him of the allegation against him—I think that that
would be an excellent compromise.
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7763. I am not suggesting that I agree necessarily with

this, I am putting it to you as a hypothesis to see how
far we get. Assume that notice sent by registered post

is proved at the hearing as having been sent, and the

man does not appear and the court has reasonable

grounds for supposing that the registered letter was

delivered, the magistrate in his discretion could go on
with the case in the man’s absence?—Yes.

7764. Assume that no notice has been given, because

the man’s name was not known or his address was not

known, some reason was given to the court for notice

not having been given, do you think that the magistrate

could use that information as part of the facts upon

which he would decide whether or not the allegation was

true?—I do not think that he should take the responsi-

bility of fixing a man with adultery on those facts. I

had not thought of it before, but what you are suggesting

I would respectfully put forward as a very useful com-

promise between those who oppose what I suggest and

those who are in favour of it. When a man comes before

a magistrate and says, “ I want my order ended because

my wife has committed adultery ”, if one could then direct

him to put upon the back of the summons the particulars

of the person with whom she is supposed to have com-

mitted adultery, and direct that a similar notice should

be served on the alleged adulterer, I think that that would

do away with the necessity of substituted service. That

would give a man notice, at his last known address, of

the accusations made against him, and he could come

to the court and have his say.

7765. Assume that the registered letter comes back

marked “not known”?—You would be in the same

position as when a summons is served. As you know,

before a court can hear a summons, proof of service must

be given, and there are rules about proof of service which

say that summonses can be deemed to have been served

if left at the man’s last known place of abode. I think

that it would be an excellent idea if we sent a letter to

the man’s last known abode, saying, “ You are accused

of adultery with so and so, the case is being heard on

such and such a date, this is to give you an opportunity

of coming to the court if you wish ”. One of the parties

would have to call him then. It would meet my point that

a man accused of an offence should be given an oppor-

tunity of being heard.

7766. Whether or not he can be heard is a procedure

which is already provided for in magistrates’ courts under

Section 83 of the Food and Drugs Act, 1938. I do not

know if you know that Section?—I am familiar with it

in regard to food and drug cases, but I cannot think that

it is quite applicable to matrimonial matters.

7767. It is only applicable as to the machinery as to

how a court would hear a third party brought into a

case?—Yes.

7768. That machinery is already laid down in such

cases?—I agree that it lays down the principle that third

parties can be brought in. The analogy is not perfect,

because, in those cases, when a man has manufactured an

article, his address is usually known and you can find

him all right, but it is different with adultery.

7769. I am only using that Section to show that magis-

trates’ courts already have a procedure for hearing a third

party to proceedings?—I entirely agree.

7770. Turning now to the difficulty about collecting

the maintenance -moneys, would you agree that if there

are to be new rules, the rules should provide that the

collecting and the enforcing should -be done where the

man is?—Absolutely.

7771. For .this reason, that the court in that locality

knows the difficulties of local trade in the locality 'better

than the far-distant court?—Yes, I entirely agree.

7772. I should like to put a question on one point

which is not in your .memorandum. Are you or are

you not in agreement with the retention of .the non-

cohabitation clause in separation orders? When I used to

go to the Divorce Court many years ago, the judges used

to tell me that one should try to persuade magistrates

to strike out the non-cohabitation clause, because it bars

a subsequent divorce on the ground of desertion. There-

fore I think that the non-cohabitation clause should be

struck out.
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7773. {Chairman): You think that the non-cohabita-
tion clause should always be struck out?—Except in cases

of cruelty.

7774. {Mr. Mace)

:

Would you put it this way, it should
not be granted unless specially asked for by a wife, or
where the magistrate comes to the conclusion that it is

an appropriate case in which to insert -it?—Under the
Summary Jurisdiction (Married Women) Act, one can
either leave the non-cohabitation clause in the order or
strike it out. I can only say that it entirely depends on
the facts of the case. If I want to be sure that the
husband and wife are keeping separate and apart, I leave
it in, but if I think that the wife later on may want to
get a divorce on the ground of desertion, I strike it

out, because I understand that if you leave in a non-
cohabitation clause, it queers the pitch for a subsequent
suit for desertion.

7775. I am thinking of the woman who comes before
a court on a desertion summons unrepresented, and
proves desertion, and then finds afterwards .that the non-
cohabitation clause has been left in by the court though
it was not asked for.—It has probably been left there
without either the j'ustices or the clerk of the court
noticing it.

7776. That ds so?—It is often done, I am afraid.

7777. That is something which I thought might require

a remedy. Would you agree that .the non-cohabitation
clause should not be included unless it was asked for by
the parties?—It should not be included unless it is the

intention of the court to put it in. The court forms
are printed, and it is the easiest thing in .the world for
the clerk to the justices to forget to strike that clause

out. When I used to practise at the Bar, I have been in

the Divorce Court when the judge has said, “There is

a non-cohabitation clause here, how can you say that

there has been desertion? ”, and everybody has agreed that

•it was probably left in by accident. Certainly, the

matter should receive special attention.

7778. Arising from that, on an .application by a wife

to strike out the clause, perhaps some six years after

the order was first made, would you hold that .there

would have to be some new evidence required on the part

of the wife, in order that the order might be varied?

—

I have actually acceded to such an application.

7779. And on what evidence?—I .would only say that

I should listen to the reason and decide according to

what I thought the justice of the case required.

7780. That is a .present-day difficulty?—It is un-
doubtedly a very real one.

(Chairman

)

: In regard to the cost of substi-

tuted service ,by advertisement, it might be useful to the

Commission to have on record .that there are figures

given dn Latey on Divorce, Fourteenth Edition, page 623.

7781. {Mrs. Jones-Roberts)

:

You say, in paragraph 6,

that it would be useful for justices to have power to

apportion the contents of the .matrimonial home, if there

has been a breakdown and a separation or maintenance

order has been made. Have you thought how that could

be effected?—My idea would be that when an order is

made, the wife would say, “ There are myself and the

children, we have no furniture except what is in the

home ”, and the court would ask the husband to hand

over to her the kitchen table, chairs and pots and pans,

a bed for herself and cots for the children, whatever it

is. In a rough and ready way, having heard what the

husband had to say, the court would decide it in the

interests of common humanity. The magistrate would

say, “I think it desirable in this case that you should

hand over these articles of furniture to your wife and

children and I make an order that you do. hand them

over

7782. Supposing the husband contests that very hotly,

and says that the wife is taking too much for her share,

how would you follow it -up?—You would have to use

your discretion and say what you thought justice required.

7783. Would you have any officer go there and investi-

gate?—You could do that, send the probation officer to

have a .general look round, in the same way as one sends

the probation officer round tQ the home when the parties
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are disputing the custody of the children. I always send

the probation officer to where the child is and to the

place to which lit is desired that the child should go, and

get his report on the conditions in each case.

7784. You would allow an appeal by one party or the

other?—I think that they should have a right of appeal.

7785. What troubles me is the mechanics, of it. In

theory, it sounds reasonable, but I can see difficulties in

carrying it out. I wondered if you had given it close

attention?—AH these things are difficult, but difficulties

are made to be overcome. I cannot see any insuperable

difficulty in sitting in court, hearing what both parties

have to say, and deciding what the interests in the par-

ticular matter require. I may decide that justice requires

that the husband should hand over the kitchen table,

chairs and pots and pans for the use of the -wife and

children, although the husband paid for them originally.

Marriage is a joint venture, and in looking after the

home, I maintain that the wife contributes as valuable

a part as the husband does in earning .the wages.

7786. Could you envisage a difficulty so great that the

furniture would have to be sold up and the money
divided?—My idea is that the wife must have the mini-

mum articles to run a home with, and if they are in

existence I see no difficulty in handing them over, unless

they are subject to a hire-purchase agreement, as they

often are. In that case, what I suggest would not be any
use, unless you could make arrangements with the person

hiring out the goods. Where the table and the bed are

paid for, I see no difficulty whatever in saying to the

husband, “ You must hand these over to your wife ”.

7787.

I turn now to paragraph 12, where you suggest

that the iguillty party should have the right to obtain

divorce after a long period of separation. Can you tell

us what your experience has been on this type of prob-

lem? Have you come across many cases as a magistrate,

and possibly in your capaoity as Chairman of the New
Malden Citizens’ Advice Bureau?—Not a tremendous
number, but I can mention one or itwo cases. I have
in mind particularly the case of an officer in the first

world war, terribly wounded and rendered praotically

helpless. He came back from the war, but he and his

wife did not hit it off ; she apparently had no use for

him. He is a terrible sight, paralysed and so on. His
mother provided him with a nurse. They became devoted

to each other. She became his mistress. For years his

lawful wife pursued him in court for maintenance under
an order of the court—it was positively indecent. This
nurse-mistress was looking after him devotedly, his wife
was nothing to him. He could not afford to pay this

allowance and the prospect was that he would have to go
on in this wretched situation for the rest of his natural
life. I constantly asked his wife to divorce him because
he was living with this women, but she said, “No, I

am not going to h'and him over to this woman ”. Every
time they came to court there was a scene between the
two women just because of spite. I think that the
marriage should be ended so that this man and his nurse
could get married .and be done with this wretched state

of affairs. The wife was pursuing him for the money.
Eventually I put an end to the order by saying he could
not afford to pay any more.

7788.

I .am wondering when you say that there is

religious conviction or spite which .would make a wife
unready to come forward, do you not think that eco-
nomics might play some part in it?—.But the economic
fear is now removed from the sort of people I deal with,
by that blessed thing known as national assistance. With
national assistance in the background, many of the wives
prefer to draw it to having an order of .the court, because
it is a regular source of income. They do not have to
go down to the court every week and chase their hus-
bands and get something less than the order, so .they are
delighted to receive national assistance and he rid of
their husbands. I am afraid that .that .is oausing a certain
amount of fraud between husbands and wives. For
instance, I had a case a fortnight ago which opened my
teyes to a lot I had not realised before. A letter was
produced in which it was quite clear that the husband
and “ad ,™ade 'this arrangement. The husband
told the wife, Go and draw national assistance, I am
not going to pay you the £3 a week that the magistrate
says I have to pay. I will give you £J a week; on the

quiet. You can draw the rest from national assistance.

But do not tell them what I do give you The wife
agreed to that.

7789. I wonder if you can tell us whether there are

cases which come before you as a magistrate where a

man does not pay up under a maintenance order because
he has another family?—We have 900 orders in my court.

Most of tlhe husbands pay very well. About fifty will

not pay, unless you screw it out of them by threats of

sending ito prison and so on. They are the “ regulars I

know their history. They are familiar faces at the court.

They come every Saturday afternoon when I deal with
arrears cases. They will not pay .unless they are made to

pay.

7790. What is the number of cases in which the reason
that they do not pay is because they have another family?
—A man is earning, say, £5 15s. a week. That is often the
wage of a working class man. He has a wife and children
and is living with another woman with several children.
It is absolutely impossible for (him to pay more than a few
shillings to his wife. He has the woman he is living with
and his children by her. He cannot possibly meet his

obligations. I often say to such men, “You go and live

with another woman and produce a lot more children, yet
you cannot keep the children you have by your wife, and
you come and ask me to reduce the order because you can-
not pay it ”. iBut you cannot get away from dt, the man
cannot keep two homes.

7791. (Lord Keith): You spoke of 900 cases, out of
which you say there are fifty recalcitrant people. What
Mrs. Jones-Roberts wants to know is what proportion of
those recalcitrant cases are due to the men living with
other women?—I should think that out of the fifty, about
thirty per cent. [See Note on page 814.]

7792. (Chairman): That is, fifteen cases out of the fifty?
—Yes.

7793. Arising out of your last answer, take the case of a
man who is living with another woman and has children
by her, and cannot pay more .than a few shillings to the
wife. If your suggestion for divorce was carried through,
and if you passed a further Act that the children should
be legitimated, it would be very nice for the children, but
the wife would be deprived of any legal remedy she has?—In that case, I think she would be delighted, because
she would get national .assistance, which is regular, instead
of an allowance from her husband which is uncertain.
This national assistance is a vital factor in matrimonial
relations, just as in a criminal case the criminal has nothing
to lose but everything to gain when he goes inside, and
the wife gets national assistance, so lit is with these matri-
monial cases.

7794. (Lord Keith): You quoted the proportion as
thirty per cent, of your fifty cases. Of the balance
of the 900, can you say in how many of those cases the
men are living with other women?—I cannot pretend to
answer that because one does not see them.

7795. There will be some, I take it?—I am quite certain
that there are a large number, but I could not pretend to
say what the percentage is. One does not see the people
who pay, only those who do not pay. [See Note on
page 814.]

7796. (Mrs. Jones-Roberts)

:

One final point, in regard
to those fifteen cases which you know well from your personal
experience, your feeling is that the balance of suffering
lies with the second family, they are the people who suffer
more, the unmarried wife and the illegitimate children?
You have ito balance that against the deserted wife who
has difficulty in collecting money, and you would say from
your experience that it is the second family who suffers
more?—I would not say that my sympathies are more with
the illicit than with the licit union. Both families suffer.
I should say that the lawful wife and lawful children suffer
most, because the husband is no longer living with them
but with the new woman and the illegitimate children,
therefore he gives them prior consideration. I think that
probably the lawful wife and children suffer most because
they are neglected all the time by the husband, but I still

think that it is in the interests of public morality that the
unlawful union should be regularised because the first
wife will then, as she is doing now, draw national assistance
for the children, where they are young. She would be
in the same position financially, because she gets national
assistance. She gets it now because the husband cannot
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keep two families, she will get it if the marriage is put

an end to, but the illegitimate children will be legitimated

and there will be a lawful union instead of an unlawful

7797. (Dr. Roberton): One further question regarding

this constant difficulty in enforcing maintenance orders.

We have been told on several occasions that there is par-

ticular difficulty in tracing husbands in Scotland. Has

that been your experience?—Yes, but there is a new rule

by which summonses issued in England can be served in

Scotland.

landlord and made an arrangement for the tenancy to be

changed. Under the Housing of the Working Classes Act,

a good many of these tenancies are not subject to the

Rent Restrictions Acts, therefore it is easier to make the

change compulsorily. In the case of private landlords it

is much more difficult, but in the case of local authorities

they are more co-operative in changing over the tenancies

because, where the Rent Acts do not apply—and they do

not apply to many of the local authority tenancies—the

change can be made by giving a week’s notice to quit.

7798. But there is still a difficulty?—Yes.

7799. Can you suggest any remedy or explanation?

Vhat is -the chief obstacle, in your opinion?—I am afraid IWhat is -the chief obstacle, in your opinion?—I am afraid I

cannot answer that. All I can say is that the summons
in an English court can be served in Scotland, and why
the Scottish police cannot find ithe person concerned, to

serve the summons, is a question I cannot answer.

7800. (Lord Keith)

:

It is the legal difficulty. We do not

use the police, we use solicitors.—I do not know if this is

right, is it a question of expense? If you use solicitors

perhaps they do not get paid enough, and they are not

so energetic as they would be if they were paid more for

serving the summons.

7801. (Dr. Roberton): In any case you agree that the

difficulty exists?—Yes.

7802 (Lady Bragg): I understood you to say that the

clerks to magistrates’ courts get a commission and that

is why they would be likely to object to the transfer of

the collection of maintenance payments?—Yes.

7803. Is that generally known and accepted?—That is

what l am told by those who claim to know. I do not

know whether I have said something I should not, but

that is what I am assured by clerks to the justices, that

that is the reason.

7804. Whole-time ones?—Yes. As I understand it,

some justices’ clerks are paid a fixed salary, and the

amount of the salary is fixed having regard to what their

commission would be on the amounts collected. Others

have no fixed salary, they are paid a commission, therefore

the more they collect the more their remuneration is.

That is what I am told on good authority.

7805. Perhaps I ought not to press that if it is only a

rumour. I turn now to paragraph 2, where you say:—
“ It must indeed be a great shock for a faithful and

perhaps happily married person to learn (possibly for

the first time) from his local newspaper that a few days

before in the local court he was accused of adultery

To continue with your Greenwich bus story, did the

aggrieved party see a notice of that kind in a local

newspaper?—No, he was sitting on a bus on that occasion

when the irate husband ran up the stairs.

7806 Do you have the iPress in your matrimonial

courts?—Yes, sometimes. They are entitled to report

certain limited particulars, the names and addresses of

the parties, the allegations made and a summary of the

decision of the court.

7807. That information being given to them outside by

the clerk? In my experience, I have never seen the Press

in matrimonial courts.—They do not come a lot toi my

court. I have seen in other local papers the reports of

matrimonial proceedings there.

7808. Then, with regard to paragraph 6, in a case

where the husband pays the rent and the council house

is in his name, il ha has an order made against him, would

you agree that the tenancy is made over to the wile and

that the local authority insists that the husband should

leave?—It is my experience that local authorities are

most co-operative. I often have communications with

them and say to them, “Can you arrange for this tenang

to be transferred? " I have been discussing *
with them within the last few days. Their atntude is,

“ We will change oyer the tenancy as soon as.!™”

an order". I am not sure that they are entitled to do

that, but nevertheless that is their attitude. 1 handled

cases where women have come to me, they have no legal

ground upon which I can issue a summons, but I have

lent the probation officer round to the local authority

19107

7809. You do not mention this in your memorandum,

but I should like to ask whether you ever make an

interim order for the purposes of reconciliation?—Yes, I

do that sometimes.

7810. Do you find it is a help?—Yes.

7811. It does not prejudice matters at all?—No.

7812. How do you proceed? Do you say, “See the

probation officer”, or “Go to the marriage guidance

people”?—The reconciliation machinery in my court—

I

think it is the same in most courts—is most effective before

the case is heard. The parties come to the court, interview

the probation officer, and he often brings about a recon-

ciliation before the matter is mentioned to the magis-

trate at all. Sometimes when that has not been done, it

will appear when the application for a summons is made

that this is a case where reconciliation might be effected,

and one puts the matter back for the probation officer

to deal with. Then there is the third stage, when a case

has come into court. Very often when a case is called

in my own court, I start by finding out if there is any

chance of the parties being reconciled, and if I see any

hope from itheir manner, ithen usually I say, Mrs. So-

and-so, are you willing to give your^husband a chance. ,

and she will say, “ It is up to him ”

7813 Do you say that at the beginning when the actual

hearing commences and the parties are standing there with

their solicitors?—Yes, sometimes lawyers are there.

7814 You see them without solicitors?—No, I never

see anyone in my room, only in open court. The only

people I see in my room are little children when it is a

question of custody. I see them without their mothers

and fathers glaring at them and talk to them like a father.

7815. Would you agree that the ordinary person does

not understand what a separation order is at all? A
woman goes to court and asks for a separation order

when what she really means is a maintenance order.

Absolutely.

7816. Do you think that something ought to be done

to make the public understand what a separation order

is?-That is up to the justices. When you have people

who are completely ignorant and cannot read the oath,

vmi .talk to them and explain matters to them. I bat is

a .matter for each justice to decide. The more informality

there is in a court the more chance there is of irregularity

and of So cSfong upset in

do try .to be as informal as possible and yet be regular.

7817 (Lord Keith): There are one or two points of

information. 1 would Un, and
“IS?to

exnlanation which I might be able to give In the last

paragraph of your memorandum, you have the suggestion

thit there might bo a question of the disposal of the

ganlrSTssaTs rf the gujty party That of«
separate question from the questions that arise under

paragraph'5, .whit* heals with the matter of maintenance?

—Yes, my Lord.

inXSTffi fact^thatis'S priSdU^
11^

fendt&o“share them and th “ 1

£?r£?S the Scmtish

practice.

7819. It has been suggested as a reform or improvement

of the law of Scotland that, instead of the wife having

a settled right to a share of 'the guilty party s assets, the

count should have an option to award her a lump sum

payment out of the assets, which need not necessarily be
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any fixed proportion, or alternatively, an annual payment
where it may be tfaait there are no assets which it is worth
taking anything out of. Would that idea commend itself

to you?—It would, my Lord, certainly.

7820. And as long ias the wife gets something from the

guilty party, it is left to the court to decide what in the

whole circumstances would be right to give?—A sort of
general discretion.

7821. Either in the shape of a capital payment or of

an annuity?—Yes.

7822. Might I come now to paragraph 3 of your
memorandum? Here I am resally looking for information.

You have said that where the .parties are living together

the wife can .get an order for maintenance. It is a curious

idea to me, and I am not clear how it arises in England?
—Some people are so peculiar in their habits. A husband
will say .to his wife, “You do not know how to run a
house, I am going to do the shopping and I am going
to buy the food ”, and he will give the wife nothing at

all, he will buy what .is necessary. She will come to the

court and say, “ I cannot live in these conditions, he does
not buy the proper food or enough food, I want money
so that I can run the house .properly ”.

7823. Is that a common case?—It often happens. Or a
man will say, “ My wife goes to work, she earns money,
why should I give her any money, she is as well off

as I am, she can keep herself”. All sorts of considera-
tions like that arise.

7824. Do you consider, in such a case, where the
husband is providing an insufficient amount to maintain
his wife and family in the house that she should have an
order?—Yes, my Lord. The most usual complaint is

that he gives her an allowance which it not enough. I

had a case a fortnight ago where a man paid his wife
£4 a week. She maintained that it was not enough, she
oould not manage on it. That was the issue there. It

is a question of the amount.

7825. In that case can you say to the husband, “ I am
going to award to your wife maintenance of £5 a week ” ?—One can. It is a question of fact in each case. Where
the husband is maintaining the wife and she says that
it is not sufficient, whether it is sufficient or not is entirely
a question of fact in each case.

7826. Supposing the wife gets a maintenance order of
£5, and assuming that all the time she and the husband
are living together in the same house, is it then up to
her to maintain .the house and the family and her husband
out of that £5?—It all depends on the circumstances of
the case. One takes the joint income and has to try to
fix what would be a reasonable way for people
of that income to live, and then decide whether the
husband is paying a proper maintenance allowance or not.

7827. Supposing you decide that he is not and award
a maintenance allowance against him of £x, is the wife
then supposed to maintain the house out of that £x1—It
would entirely depend on what he did. If he .pays the
gas hill, the coal hill, the electric light hill, I should
take all that into consideration and say to the husband,
“If I make an order for £x, what is it you are saying
your wife should do, how do you say she should use
it ” ? If he says, “ I will pay the rent ”, then I should
reduce the amount of maintenance. But the point I am
trying to make in this paragraph is this : that, at present,
if I make an order, in a case such as your Lordship
envisages, then if the wife goes hack and lives with her
husband, as I understand -the law that order is unenforce-

7828. I am .assuming that the wife is living with him
at the time of the order.—The order is unenforceable while
they are living together. In a large number of my orders,
they live together and the husband pays because he does
not know what the law is. On a summons for arrears
I do not enquire too closely whether they live together,
and until I aim aware of .the fact that there are reasons
why he need not pay, I do not say anything.

7829. You did say something just now which was new to
me. You said that the order is unenforceable while they
are living together?—Yes.

7830. Therefore though you make an order for £x, if
the husband and wife are living together, the wife gets
nothing?—That is unfortunately so if the husband knows
the law, but we turn a blind eye to the law.

7831. (Chairman)

:

You make the order and the husband
pays under it, and he does not know that it is unenforce-
able?—Supposing the man fell into arrears and he was sent
to prison for not paying it, the magistrate might be liable
to an action for false imprisonment. It would be said,
in law the order is .unenforceable.

7832.

I see the point, but though the order is unenforce-
able, it is nevertheless an order, and there is no reason why
the man should not comply with it, and often he does so
in blissful ignorance that if he did not, you could not do
anything about it?—Yes. That is a reason why the law
should be clarified on the subject.

7833.

(Lord Keith)

:

Tt is mysterious to me and I cannot
understand how it works. If you are satisfied, I suppose
that is all right. I have only one further point, on
the question of an intimation to the person who is alleged
to have committed adultery. As I understand it, you
would be quite satisfied if intimation were made to tint
party by registered post?—Yes, my Lord.

7834 That would be if the party’s name and address are
known?—Yes.

7835. If the party’s name and address are not known or
if the registered letter comes back marked “ Unknown
then would you be satisfied simply to dispense with any
further intimation?—Yes, my Lord, I would.

7836. And proceed with the case and decide it in the
absence of this unknown or undiscovered party?—Yes.

7837.

That is all you want?—That is all I want,
though I have asked for more in my memorandum, but
having heard what has been said it would completely
satisfy me.

7838.

I do not know if it would be of assistance to you
and the Commission to know that .that is precisely what
is done in Scotland, at any rate in the Supreme Court?
I did not know that.

7839.

[Chairman): I am very glad Lord Keith has raised
that point. I understand then that you are not pressing for a
system of substituted service?—No, my Lord. It had not
previously occurred to me, but having heard the views
expressed this morning, I would welcome this alternative
proposal as an easier way of dealing with the matter than
that which I have suggested in my memorandum. [Lord
Keith) : We never have intimation in a case of that kind
by public advertisement. Therefore in one sense the only
person who ever knows about the intimation is the party
who receives it, and therefore no one else need know about
it unless that party chooses to come in and defend the case.

[Chairman): Thank you very much for your memo-
randum and for your help this morning.

[The witness withdrew.)

court "thafabmt iMhirtioftT/mZ satisfied, with regard to the 900 orders in force at He
**» «"»»• Further, the saute proportion would be applic-
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Introduction

1. The Six Point Group has welcomed with the greatest

enthusiasm the appointment of the Royal Commission on

Marriage and Divorce. It is our profound hope that it

will make recommendations for changes in the law re-

garding marriage and divorce which will adjust the insti-

tution of marriage to present-day conditions and thereby

give it renewed strength as the basis of family life.

2. The Six Point Group feels that it has a duty to

present its views to the Royal Commission since it is one

of the oldest feminist organisations in the country and

since it holds the single tenet that there should 'be equality

between the sexes. We consider it a function of the law

to establish and maintain this equality both in relation

to legal rights and economic status. The Group will

make its recommendations within this framework.

PART I

Economic status

3. Over the years, the social trend in British com-

munities has been that women should share equally with

their menfolk in the opportunities and responsibilities,

and in ithe rewards and sacrifices, of the society in which

they live. It is our hope that the findings of the Royal

Commission will be in agreement with this trend.

4. The Six Point Group recalls that until comparatively

recently a married woman was not recognised before

the law as a person. Among other disabilities she had no

property rights, she had no vote, she was not recognised

as the parent of her child, she could not easily divorce

her husband. In fact a married woman was regarded

as a chattel.

5. The changes in the status of married women have

been brought about by the persistent demands of liberal-

minded men and women who are conscious of the in-

justices and cruelties inflicted on married women.

6. At the present time a married woman has emerged

from the status of a chattel to that of an .independent

person with certain limited, legal, civil and human rights

but with no economic independence or rights in respect

of rewards for her work las wife and mother. The accept-

ance by the Parliaments of the countries of the United

Nations of the principle that every individual should have

equal rights irrespective of class, colour, religion or sex

supports the claims for the recognition and implementation

of the principle of the economic independence of the

married woman.

7 In order to preserve the marriage tie and the family

as the social unit, the partners to a marriage should at

all times be able to stand before the law, their commun-

ity and each other as equals in the joint undertaking of

marriage. The actual contributions eaoh partner makes

•to a marriage will vary with each couple, but the prin-

ciple of equality will, in our opinion, invest the partners

with a deeper sense of responsibility and with a deeper

sense of security against the indignities and injustices

which now lurk in the background as remote possibili-

ties even at the start of .the most auspicious unions.

8. It is the opinion of the Six Point Group that fore-

most .among the causes of personal conflicts, broken

homes and the subsequent injury to children, is the

inferior economic status of the wife and mother.

9. Consider the relative status of the man and the

woman in the normal home where the man is the bread

winner .and .the woman is the housewife and mother.

Both may work equally hard with the common aim of

building up a home and bringing up the children and

in our opinion their contributions are equally important

to society. Nevertheless, the woman is treated in law as

a dependant; she has no financial rights deriving from

her work in the service of the home and of the children,

her rights to bare shelter and maintenance are based on
- - - ” mic status

as a paid housekeeper,

10. Nor are the wife’s economic rights improved if

she helps her husband in his business. She continues

in this capacity as an unpaid worker with no rights to

the income of'the business by reason of her work.

11. In these quite usual situations it is the husband

and father who wields the authority over ithe family and

in consequence the children develop an attitude that the

wife and mother is of secondary value and importance.

Since this Group regards the contributions of the wife and

mother to the home and family as of the highest value

and considers the home and family the joint effort of

both spouses, the Six .Point Group makes the following

recommendations :
—

(a) The matrimonial home and its contents shall, sub-

ject to the qualifications mentioned below, be deemed

to be the joint .property of the spouses, even though there

may have been unequal contribution to its cost. (The

matrimonial home shall include the house, if any, lease

of dwelling and personal chattels as defined in the

Administration of Estates Act, Section 55.)

(b) All accretions in wealth derived from earnings,

interest, rents, or profits of either spouse while living

together shall, subject to qualifications mentioned be-

low, be deemed to be their joint .property. Property

owned before marriage shall be excluded and also gifts

from third parties and inheritances as it might be con-

trary to the wishes of donor or testator to benefit both.

(Benefits under intestacies should also logically be

excluded.)

(c) If the marriage is ended by a decree of divorce

or a decree of nullity, the property shall, except in

the cases mentioned below, be divided or accounted for

on the lines indicated above subject to any arrangements

the court may make in respect of children, and with

due regard .to the paramount importance of the con-

tinuance of the matrimonial home for the use of the

children. In such division the matrimonial offences of

either party shall not as such affect their property

Tights.

(d) On 9. decree of nullity on grounds now requiring

proceedings to be brought within twelve months of

marriage, or on a decree of divorce on grounds for

which permission to bring proceedings within three years

of marriage would now be allowed, none of the fore-

going provisions for joint ownership shall apply.

(e) Any claims under the above provisions shall be

disallowed or modified at the discretion of the court

where there has been fraud or unconscionable con-

duct as between the parties, irrespective of whether such

conduct is a ground for dissolution.

(/) The spouses shall have the right at the time of

marriage to contract out of the above provisions for

joint ownership.

12. If marriage is to be viewed substantially as an equal

partnership with implication of equal financial respon-

sibility, it would in no way be a deterrent .to serious

intentions of marriage and it would invest it with a

material responsibility commensurate with its spiritual and

social significance.

13. The provision for the legal right of a spouse to a

share of the joint income would not affect marital rela-

tionships where they are satisfactory, but would tend

to prevent unsatisfactory relationships from developing.

In every case it presumes .that each spouse is an adult and

not a ward of the other. We believe such equality will

stabilise the marriage relationship.

PART n
Domicil

14. The theory in law that the husband and wife corn

stitute one entity is not compatible with modern thought.

We have already witnessed the modification of this idea

but an instance where it still operates is the case of

domicil.
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15. The Group considers the present rule that the

domicil of a married woman is that of her husband, can
operate unfairly and harshly. Her capacity and right to

to dispose of property during her lifetime and by will

are affected by the law of her legal domicil which may
not he her de facto domicil. A wife in this

country may not even know to which system of law she

is subject in such matters, and if she does know, she then

has all the trouble and expense of finding out the rules

of that foreign system.

16. The Group makes the following recommendation :

—

That the domicil of a married woman shall be deter-

mined in the same way as that of a man or feme sole.

PART HI
Damages

17. The Six Point Group regards the present law
relating to damages in cases where adultery is grounds

for divorce as incompatible with principles of equality

and out-of-date in its concepts. The law at present pro-
vides that a husband-petitioner may claim damages from
a man who has committed adultery with his wife but a

wife cannot claim damages from a woman who has com-
mitted adultery with her husband The Six Point Group

is of the opinion that both an erring spouse and the man
or woman with whom adultery is committed are equally
responsible morally and should both bear any consequent
financial responsibilities.

18. The Six Point Group therefore makes the following
recommendations:

—

(a) That the right to claim damages be abolished in

its present form.

(ft) That both the husband and wife petitioners shall
have the right to join as co-respondents a man or a
woman who has committed adultery with his or her
spouse, and that such co-respondents be jointly and
severally liable with the respondent for maintenance of
•the petitioner and the children of the marriage.

(c) That there shall be a right of contribution between
the respondent and co-nespondent.

(d) That the court shall have power in cases of
default in maintenance payments to order their deduction
at the source.

19. In connection with maintenance generally we would
point out that a consequence of the adoption of our
proposals for joint ownership would tend to reduce, in
number and quantity, awards and orders for maintenance.

(Dated 15th January, 1952.)

EXAMINATION OF WITNESSES

(MRS. JUANITA FRANCES, MISS ROXANE ARNOLD and MRS. L. HORTON, representing the Six Point Group;
called and examined.)

7840. (Chairman)'. We have here Mrs. Frances and
Miss Arnold, who is the Vice-Chairman of the Group.
Miss Arnold kindly attended before a committee set up
by this Commission to give evidence on points dealing

with international law .—(Miss Arnold): Yes.

7841. We also have before us Mrs. Horton. May I

ask what positions Mrs. Frances and Mrs. Horton hold
in the Group?

—

(Mrs. Horton): We are members of the
Executive Committee.

7842. To whom shall I address my questions?

—

Perhaps to me.

7843. We have all read and studied your memorandum
and there is no need to repeat anything that is in it, but
would you like to add anything to it before answering any
questions?—We should like to if we may. You have
realised that the Six Point Group believes that the most
serious threat to a happy and stable marriage is the present
inferior economic position of the wife and mother. We
want to stress that as strongly as we can. We believe

the surest way to preserve the family as a social unit is

to establish the legal and financial equality of both the
partners to the marriage. Briefly, we recommend that
the husband and wife should agree on what they consider
a reasonable amount for the household expenses—and
that would include all personal expenses that are incurred
either by man or wife in the course of their profession
or business—and the remainder of the income of either
man or wife, whether their earnings or profits or interest

or rent, should be deemed to be their joint property.
There would, of course, have to be certain qualifications

such as we have set out in our memorandum. In other
words, what we are working for is equal partnership in
marriage, and we mean full equality, because if the wife
is providing the income then the husband would be entitled

to his share. We do not believe that a change in property
rights of this nature would raise any more serious diffi-

culties than any other form of partnership. On the
contrary, we believe that it would enormously reduce
friction in the home and that perpetual irritation about
money matters, which is so often the cause of much
more serious trouble. Mrs. Frances can give instances
that have come to our knowledge of homes that have
been wrecked by the man’s refusal to provide properly
for the maintenance of his wife and family. But even in
homes where the man is willing to provide food and
clothing the position of the wife can often be galling
in the extreme. If we take the case of a young woman
who has been earning her own living before marriage, she
has been used to having her own money in her pocket and

then she marries and finds she has nothing whatsoever
to call her own ; that whatever money she needs she
has to ask her husband for, even for a postage stamp
or for a bus fare. Social scientists tell us that in this

country it is rare for a husband to make any allowance for
pocket-money to his wife and that can be extremely
galling. It is humiliating to her and if she has children
it cannot fail to humiliate her in their eyes. It is not only
humiliating, it ds unjust. We believe that ithe contributions
to marriage made by man and wife arc of equal value
and it is time that was given legal recognition. We
believe if that were established it would be accepted just
as the Married Women’s Property Act has been accepted
in spite of the most strenuous opposition to it when first

mooted. The National Society for the Prevention of
Cruelty to Children tell us that in thousands of cases
every year the mere threat of prosecution will make a
man who has not been providing enough for his wife and
children change his habits. We believe that if equal
partnership were recognised in law, there would very soon
be no need even for the threat of prosecution in a great
number of these unfortunate cases. We would like to point
out that we are not asking for anything that is new or un-
tested, because in our experience there are many homes to-
day where the equality we are recommending is actually
being practised. We are asking that legal value should be
given to a moral code, a code that is already successfully
adopted by many self-respecting men and women. Despite
these cases, however, the fact remains that the position of
the married woman, the economic position of the married
woman, today is very little better than a serf. In law she
is a dependant and her right to bare shelter and mainten-
ance is based on the legal law of dependants. The Six
Point Group feels that this state of affairs should be ended
as soon as possible, that it is degrading—and it is degrading
to the man as well as to the woman, just as slavery was
degrading to the slave owner as well as to the slave. We
want to see marriage put on a sound foundation and a
foundation -adapted to the conditions of the present time.
We believe equal partnership is the easiest way of achiev-
ing that end. I would like Miss Arnold to say something
about the legal side of the proposals we have made. (Miss
Arnold)

:

At this stage I would just point out to the Com-
mission that the equal partnership that we advocate is con-
fined to the fortune that is built up or to the earnings that
are brought into the family during the continuance of the
marriage.

7844.

That is well before our minds, that is most clearly

set out in your memorandum. Is that all?—I think the

other questions may be questions of mechanics upon which
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no doubt the Commission may wish .to raise questions, but

that is the essential feature of the legal proposals which

we make.

7845. I want to ask you, first, what is the constitution

and membership of the Six Point Group?—The member-

ship is something between 150 and 200.

7846. Have you an annual subscription?—We have an

annual subscription of 7s. 6d., that is the minimum sub-

scription. Many of our members, I am pleased to say,

subscribe more.

7847. How do you run the Group, have you a president

and a council?—We have a Committee which is elected

annually. The Committee elects its officers. The present

Chairman is Miss Monica Whately. We have quite a long

line of Vice-Presidents and our present President is Lady

Pethick-iLawrence.

7848. {Lord Keith) : Is the society confined to women?

—The society is not confined to women. We are only a

small society but we have several distinguished men whom
I could name if you like.

7849. 0Chairman) : About how many men members have

you?—I should say we have ten or so.

7850. Turning to your memorandum, I have a question

on paragraph 10. You say:—
“ No.r are the wife’s economic rights improved if she

helps her husband in his business. She continues in this

capacity as an unpaid worker with no rights to the

income of the business by reason of her work.”

I should have thought that any wife who helps her hus-

band in the business would make her own arrangements

with .her husband and say, “ Now if I help in the business

you must pay me a salary such as you would pay to some-

body else with the same qualifications”. Is there any-

thing wrong in that?—There is certainly nothing wrong in

that, but .there, I think, you have really put your finger

on the root of the whole trouble. When young people

marry, whether they have a joint business or not, they do

not enquire into the state of the law, and paragraph 10

relates particularly to the small, what is called the one-man,

business, where two people who are not learned in the

law set up in a small business of their own. The woman
helps and she never realises that she is not entitled to the

little fortune that the couple .together build up.

7851. Forgive me, that is dealing with the profits of

the business?—Yes.

7852. This paragraph contemplates, as I understand it,

that the husband has a business and the wife is a helper

in it. I am coming to your proposals for joint ownership

shortly, but surely any woman of sense would say, “ Well,

it is your business, if I help you in it you must pay me
a salary ” If she has not got the sense to do that, do you

think that the law should do it for her?—Yes, I do think

the law should do it for her. Indeed, I 'imagine the

whole purpose of this Commission, is .to help people who

enter into marriage thinking, quite wrongly, that the law

is .going to meet their needs. The law does not meet their

needs and I think we should help them.

7853. I follow that as regards joint ownership. Please

do not think I am dealing with that at all. I am dealing

with the other matter, when the wife, knowing that it is

her husband’s business, helps him in it and does not request

a salary, perhaps because they are fond of each other.

I wondered whether it was wise for the law to step in and

create a legal salary if the wife does not ask for it, and

perhaps does not think of asking for it? {Mr. Justice

Pearce) : As a matter of fact, in the ordinary small business,

is not the wife always entered as having a salary because

of ithe income fax relief it brings? Is it not so that in

almost every case she will be described as earning £3 a

week?

—

{Mrs. Horton) : We do know of many cases where

she does not take anything whether it is entered or not

{Mr. Justice Pearce): It only reinforces what my Lord

says. She has a right to be paid the £2 or £3 salary which

is entered in the books of the business, if she likes to stick

up for her rights which exist already.

7854. CChairman): Coming to your recommendations,

in paragraph 11 {a), you say:

—

“The matrimonial home and its contents shall, sub-

ject to the qualifications mentioned below, -be deemed

to be the joint property of the spouses, even though there

may have 'been unequal contribution to its cost.

I think I follow that entirely. When you say “ deemed

to be ”, you mean it shall be deemed to be so in equity,

whoever has the legal right?

—

{Miss Arnold)

:

Yes.

7855. Secondly, you say:

—

“All accretions in wealth derived from earnings,

interest, rents, or profits of either spouse while living

together shall, subject to qualifications mentioned below,

be deemed to be their joint property.”

You exclude property owned before marriage and gifts

from third parties and so on. One thing that troubles me
is that this might raise certain difficulties as to the business

profits. Suppose that the husband is running a business

and every profit he makes month by month belongs to

them equally. How could he control the business, if he

had to consult his wife as joint owner of these particular

profits on each occasion? I am dealing with a case where

the man is running the business entirely. How would you

deal with that?—I think on the same lines as suggested for

paragraph 11 (a), that is, he would be answerable to his

wife in equity but would be left free legally to carry on
his business.

7856. He would deal with the profits and plough them

back into the business if he thought fit, but if he kept

anything back his wife would take half?—Yes. {Mrs.

Horton) : Would it -not be carried on in the same .way as

•any other business partnership?

7857. (Chairman) : I took it the husband was running

the whole of the business?—There are often sleeping

partners.

{At this stage the Commission adjourned for a short

period.)

7858. (Chairman): Coming to the recommendation in

paragraph 18 (b), you say:—
“That both the husband and wife petitioners shall

have the right to join as co-respondents a man or a
woman who has committed adultery with his or her

spouse, . .

So far, I think a great many people would agree with you.

Then you go on :

—

“.
. . and that such co-respondents be jointly and

severally liable with the respondent for maintenance of

the petitioner and the children of the marriage.”

That might possibly give rise to difficulties. In the case of
a wealthy co-respondent it might possibly be doing rough
justice, but I am not quite sure that, applied generally,

it would work well. I wondered whether it was not better,

if both the husband and the wife have the right to join the

adulterous co-respondent, to adjust that matter by the

amount of damages awarded against the co-respondent.

Would not that be a simpler way, and would it not perhaps
meet the situation? You contemplate, apparently, that

throughout the life of the petitioner and, I suppose, the

infancy of the children of the marriage, the co-respondent
and the respondent are to be jointly and severally liable?

Is not that going perhaps too far?

—

(Miss Arnold) : I think

maybe it is, re-reading it now in the light of what you say.

The main object was to bring the woman named and the

co-respondent into line, in so far as responsibility for

breaking up the marriage and consequent financial loss to

the children is concerned.

7859. I quite follow that ; that would be met by
damages?

—

(Mrs. Horton): That would be met, yes, we
agree.

7860. You point out in your last paragraph the conse-

quence of your proposal for joint ownership, that it would
tend to reduce the number and quantity of awards for

maintenance. The basis for that observation is, of course,

that there would be an absolute right to one-half of the

joint property?

—

(Miss Arnold): Yes.

7861. (Lord Keith): Might I just ask something about

this joint property proposal? Is your proposal that the

joint property rights should be exercised during the sub-

sistence of the marriage?—Yes.

7862. May there not be great practical difficulties in

working that out while the marriage subsists?—I do not

think in fact that there will be such great practical diffi-

culties. The fact that one has a legal sanction to the

right of the wife to a half-share in the income will be

sufficient for the thing to be given .practical effect. I

cannot help recalling what the witness said this morning
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' ’’

I. BIOLOGICAL CONSIDERATIONS OF DIVORCE
AND NULLITY

1. In any, and pre-eminently in legal, considerations of
divorce and nullity, a fundamental principle should be
incorporated and logically followed. This doeis not appear
yelt to have been done. A recognition of biological facts
should dominate legal niceties.

2. In 'the British Medical Journal (June 3rd, 1950) it is

stated that, “In passing the Matrimonial Causes Aot,
1937, often referred to as Herbert’s Act, the legislature
made same far-reaching reforms in the law of nullity ”,

3. I disagree profoundly. The use of nullity in the 1937
Aot increased confusion, and multiplied grave injustices to
unfortunate individuals by increasing the non-biological
attitude to nullity.

4. Marriage may be “natural”, “legal” or complete,
i.e., social marriage. Based on biological fact, I suggest
the following definitions as a guide. All three types of
marriage are considered as .an intended continuing state:—

{a) Natural marriage

:

that is, the voluntary biologi-
cal aobion between the two sexes in which the erect
male organ penetrates the feminine vagina. Such natural
marriage does not lead to a complete social marriage
unless it also conforms with .the legal basis of marriage.

(b) Legal marriage. This may take place under the
current law of the land, either in a registry office or
some recognised religious place of worship. Thereafter
the .parties are legally married and subject to the social
laws governing married persons. Such legal marriage
does not lead to a complete sooial marriage -unless it

proceeds to the act of natural marriage. Though legally
binding in social matters it is voidable, after the legal
marriage has taken place, if -the act of natural marriage
(consummation) has not taken place.

(c) Complete social marriage involves both factors
(natural and legal) of marriage.

5. Only after complete sooial marriage can divorce be
instituted.

6. If after legal marriage there is an attempt to con-
summate and enter natural marriage, and some physical
defect in either party prevents the rupturing of -the hymen
and/or the complete penetration by the male organ, then
no natural marriage can take (place, and complete social
marriage has not taken place. If (the wife after a suffi-
cient number of attempts at consummation remains virgo
intacta she has long been recognised as having redress
an the legal courts where (she can sue as virgo intacta for
the nullity of the marriage. Thereafter no smirch of any
moral sort is attached to the pair, who suffered a physical
disability which precluded natural marriage. This is a
true nullity of -marriage.

7. Wilful refusal on the part of one or the other leaves
the same biological condition but with a different anoial
atmosphere after the nullity suit is obtained.

8. As a biologist I claim .that the only fundamental way
of getting the marriage laws of this country straight and
honest is to coniine the use of the word “ nullity ” to tally
with non-penetration, .and the continuance of the state of
virginity of ithe bride of lire non-consummated marriage.
(The consideration of non-consummation of a marriage in
which (the bride was not virgo intacta raises other prob-
lems which should be considered under ithe same heading
as wilful non-consummation, though individual cases may
cause some difficulty.)

9. “ Divorce ” is ithe only right word to use for any mar-
riage which has involved ,a natural marriage, that is, has
been consummated physically. The clerical pressure which
was brought to hear on legislators, leading to ithe confused
use of the term “nullity ”, in the Herbert Act, is entirely
deplorable. All ithe quibbling involved in such phrases
as defective intention ” and the fantastic Roman Catholic
attitude which culminates in the practice that persons
who have been married for twenty years and more and

have grown-up ohildren can obtain a nullity on .the gro.Un .

of “ defective consent ”, are legally and .biologically utte-nlv
pernicious. All such muddled arguments of that tW
should not ,be tolerated.

10. While greatly respecting his views on many aspects
of our problem, I do not agree with the noble Judge, Lorrf
Merriman iwihen he said in the House of .Lords (Officj -,1
Report, March 16, 1949, Vol. 161, No. 50, Ool. 41
“logically, everything that happens after marriage
divorce as distinct from nullity, and wilful refusal, quite
plainly, .is something which ought to have been made a
ground for divorce He is in this sentence perpetrating
a 'biological confusion. Wilful refusal, leaving the bride
virgin, does not involve a natural marriage

; it is clea-rlv
a marriage which is non-consummated and to which
-therefore, “ nullity ”

-is the term which should be applied.
*

11. I agree with Lord Merriman most heartily that in
.the House of Commons Bill “the argument of con-
venience prevailed”. Much confusion in the House ofCommons, House of Lords and elsewhere has arisen from
not (basing arguments on the biological facts.

12. Where natural marriage has .taken place and legal
marriage was not properly performed and freedom from
the marriage is granted, it is confusing to use the word
nullity” and for such dissolved marriages the word
void ” should be used.

13. Legal terminology should be made to conform .to
biological facts, which are essential in all questions of the
dissolution of marriage. It is wrong that legal terminology
should be twisted either for theological manoeuvring or
legal niceties, when either are at variance with biological
fact.

14. Adultery. I understand ithalt another organisation is
demanding that adultery should be re-defined so as to
include lesbianism and/or an aot of gross indecency. This
would only create further falsities of description. Adultery
should be clearly defined in accordance with biological
fact. I understand that this same organisation is bring-
ing forward recommendations bearing on “ children in
nullity oases ”

; if biologioal facts are taken into con-
sideration there can never be children in nullity cases
(see para. 9 above). So-called nullity oases to which they
appear to rpfer are marriages wihdch are void for legal
reasons. The word “ void ”, and not “ nullity ”, should be
used for all such conditions.

15. Three-year probationary period. Under the present
law married couples oann-oit bring a divorce action until
three -years after ithe date of their marriage. While this
may prevent hasty divorces afterwards to be regretted, yet
there are circumstances in which such a period provokes
real hardship on the innocent party. The three-year pro-
bationary period should not be compulsory. It should
be left to ilihe discretion of the judge trying the case to
impose a probationary period if he considers it might lead
to reconciliation.

n. AGE OF MARRIAGE
16. The .present age of marriage is too high and ignores

the biological tendency to natural marriage. The tendency
of social workers to consider the raising of the age of
marriage as a .reform is deplorable, and based on a foolish

over-riding of biological conditions. I have discovered
that, biologically, British women are of three main types

in regard to sex potency
:
(a) those who are fully mature

and ready for coitus, orgasm and childbearing at the age

of fifteen or sixteen
; (b) the larger number, the “ aver-

age ” type, only ready for marriage about eighteen to

twenty-one, and (c) those who can be married but are not

sexually mature and physiologically developed enough for

orgasm tall about the age of twenty-seven to .thirty. Many
of our grandmothers were happy brides 'at the age of

sixteen, even fifteen. When a woman is biologically

capable of bearing a child she should be legally capable

of marrying. The legal age of marriage for girls should
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be fifteen. In addition, legal marriage should toe made
possible in .the exceptional circumstances when a girl under

fifteen ihas become pregnant and the man desires to marry
her.

17. A case illustrating the cruelty involved in our present

law may be noted. The girl Freda brought an action for

adultery against her husband
;
his defence was that the

marriage was invalid beoause she was under sixteen at

the time of the marriage. The judge held that there was
no marriage. A few days after the time when she reached

the age of sixteen the couple went through another

ceremony of marriage. This time, however, the banns had
not been re-putolished and a fresh entry had not been

made in the register. The judge then dismissed Freda’s

petition on the grounds that there was no valid marriage,

even after the second marriage. The result being that the

man married another woman and claimed not to have

committed adultery. This is a fantastic travesty of justice.

m. LEGAL SEPARATION

18. On the whole “legal separations” tend to work
mischief rather than good. If our legislators are not con-

vinced of the desirability of doing away with legal separa-

tions entirely, I hope recommendations will be made to

all solicitors that “ legal separations ” should be asked for

as seldom as is possible. Either divorce or a reconciliation

is greatly to toe preferred.

IV. COLLUSION
19. As any man experienced enough to be a judge must

be aware, secret collusion takes place in the great majority

of divorce cases, yet if detected it is a bar to divorce,

which is absurd.

20. Divorce by agreement, where the parties treat each

other as rational and friendly human beings, should be

made legal, and solicitors encouraged to make it the form
of choice.

21. I understand that another organisation is giving

evidence that “refusal of sexual intercourse” should be
treated as desertion for the purpose of divorce. This
suggestion should be viewed with great caution. Such re-

fusal is not to be confused with wilful refusal of a non-
consummated marriage, but is refusal of sexual intercourse

after some or many years of marriage have taken pl««-

Consideration of refusal of intercourse then require*.. very

intimate biological knowledge. Among cases Pcth‘'"‘*' '

known to me the sex capacity of apparently perfectly

normal middle class men varies within the range ox a

capacity only to have one sex union every two years, aiui

a capacity and need to have sex union three times n day,

365 days every year. If refusal of sexual intercourse alter

some years of marriage is made grounds for divorce tty

desertion, grave injustice is likely to be done.

V. AFFILIATION ORDER FOR MAINTENANCE

22.

Financial damages against the adulterous co-

respondent, and financial damages in “ enticement " eases

should be abolished. If a child hus resulted from the

adultery the co-respondent should be legally liable to

contribute to the upkeep of the resulting child.

VI. ROMAN CATHOLIC INFLUENCE IN A
PROTESTANT COUNTRY

23.

Our legislators, and I hope the Commission, will

remember that we are a Protestant country and that inter-

ference with our Protestant laws is not the function of the

Roman Catholics. If the Commission will refer to the

Catholic Herald, September 21, 1951, they will see, and 1

hope be warned by, a large headline, “ Mothers Tackle
the Royal Commission—Papal Delegate Calls for Action ",

The apostolic delegate urged 18,000 people of the Union of
Catholic Mothers to bring pressure to bear on the Royal
Commission on (Marriage and Divorce. Such pressure
should be ignored. The confusions of the Roman Catholic
canon law and Roman Catholic thought in general, on all

sex subjects, already too much penetrate our Protestant
Anglican Church.

VII. INTERNATIONAL AGREEMENT ON DIVORCE
REGULATIONS

24.

Though it may toe at present premature, I hope the
Commission will make some effort through the United
Nations, or some other organisation, to arrive at an inter-
nationally agreed standard for divorce, and to clarify the
confusions and distresses which arise under present
conditions.

CReceived 18//i December, 1951.)

EXAMINATION OF WITNESS
(DR. MARIE C. STORES, D.Sc., Ph.D., F.L.S., F.G.S., F.R.S.Lit.; called and examined.)

7890. (Chairman)

:

Dr. Marie Stopes, I see you are a

Doctor of Science, a Doctor of Philosophy, and in your
memorandum you set out your other degrees, all of which
I follow except “F.L.S.”. I daresay 1 ought to know
what it is.—(Dr. Marie Stopes): I am a Fellow of the

Linnaean Society, that is a 'biological society.

7891. We have read your memorandum very carefully

and we have taken note of all that you say. Of course,

we do not wish you to go over it again orally, tout is there

anything which you would like to put before the Com-
mission which is not in your memorandum?—If I might

be allowed, my Lord, I should like to emphasise the

extreme importance I attach to founding the law of

divorce on a biological 'basis. Until 1937, until the

Herbert Act, as I understand it, the only ground for nullity

was that a -woman was virgo intacta after marriage.

Therefore I have set out the three kinds of marriage which
exist, and I hope very much that you will come, at the

end of your deliberations, to the view which I hold as

being extremely important, that there should toe a preamble

to a new law of divorce making it quite clear which

kinds of marriage there are and their relation to possible

divorce or nullity. If I may instance one or two cases,

there is acute injury both to individual adults and to

children as a result of the most unfortunate muddle
created toy .the Herbert Act, and which is not made better

by the 1950 Act. If you depart from the biological

standard that these three kinds of marriage exist, and
the clarity of definition goes, you get the kind of thing

happening that occurs when a false description of nullity

is given and you get a woman with children getting a

nullity suit which means that the children are made
illegitimate, which is fantastic. If you confine yourself
to biological integrity in saying -that the only nullity that
exists—-that -word is a very ancient one and is well known
must be that of a virgo intacta, then you preserve

clarity, and the other things come under divorce. I
strongly disagree with Lord Merriman, with all due defer-
ence to Lord Merriman’s position; I had some corre-
spondence with Lord Merriman, with reference to hisspeeches in the House of Lords debate on artificial in-
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a number of quite unbioloui-
cai statements. I think it is very deplorable that in 1937we shouM have departed from the good old English idea
that the virgo intacta got nullity and nobody else. I sin-
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but a aow- straightforward, hiologi-cally-toased divorce law. That is the main .thing I dovery much want to stress.
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On thinking that over, r do not think that dieword void is adequate, because very often it is combined with nullity; .people talk about a marriage bSnull and void. Therefore we want a »
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7892. Is there anything else you wish to add?—Might
I just ask a question, my Lord? I did not know when
I sent in my memorandum whether this Commission was
dealing with the question of artificial insemination?

7893. My own view is this : that we are not concerned
to express an opinion as to whether artificial insemination
is or is not a good thing. That is not within our terms of
reference, hut we could, I think, recommend, if we
thought fit, .that A.I.D., without the consent of the
husband, ought to be a ground for divorce. Do you
follow what I mean?—Yes, I did not know that when I

drew up my memorandum. There are in the debate in
the House of Lords, which of course you have, many
statements of Lord Merriman that . . .

7894. I do not think you need trouble to go through
all those statements. It seems to me that the only problem
we may have to consider is—should it be a ground of
divorce if there is artificial insemination by a donor with-
out the consent of the husband?—The Archbishop of
Canterbury and Lord Brabazon, and others, said that
it should be considered as adultery

; that is a very serious
attitude to take, and they say clearly that the children of
A.I.D. must be illegitimate, forgetting entirely the com-
mon law of 'England. The common law of England is

that if a man marries a woman pregnant by a man other
than himself and the child is born in wedlock, he is regis-

tered as the father. The common law of England covers
these so-called doubtful questions.

7895. Turning to your memorandum, the first fourteen
paragraphs, which you have been enlarging upon to some
extent today, deal with the appropriate use of terms, and
you .point out that in many ways quite inappropriate
terms are used today and you stress the fact that there
are three types of marriage, natural marriage, legal
marriage and complete social marriage. I have not any
questions on those paragraphs because I entirely follow
what you say and they will be carefully considered. Then,
in paragraph 15, you say:—

“ Under the present law married couples cannot bring
a divorce action until three years after the date of their
marriage.”

Then you say that that sometimes causes hardship, and
you suggest that it should be left to the discretion of the
judge trying the case to impose a probationary period
if he considers it might lead to reconciliation. As you
are aware, I am sure, there is a proviso to Section 2 of
the Matrimonial Causes Act, 1950, which is as follows:

—

“ Provided thait a judge of the count may, upon
application being made to him in accordance with rules
of court, allow a petition to be presented before three
years have passed on the ground that the case is one
of exceptional hardship suffered by the petitioner or
of exceptional depravity on the part of the respon-
dent . .

.”

Are you suggesting that the judge should have a wider
discretion than that, or had you temporarily overlooked
the fact that he has that discretion?—I think he ought
to have a wider discretion, my Lord, because I think
to require exceptional hardship or exceptional depravity
to be shown makes it too difficult. It is very doubtful
indeed whether the three years’ bar ought to exist at all.

One man, whom I know personally, knew that he had
made an appalling mistake and that his marriage was
utterly intolerable, after the first night of marriage, but
his position was not one of “ exceptional hardship ” in
the legal sense.

7896. We have had several suggestions that the three-
year period should be abolished—That is what I would
suggest.

7897. But my question was directed to the width of the
discretion. You think it should be unlimited, just leaving
it to the judge to say whether divorce should or should
not be granted in the circumstances?—I think that would
be much better.

7898. Coming to the heading, “ Collusion ”, I have no
questions on paragraphs 19 and 20, and I do not wish
to discuss, under the latter paragraph, any of the social
moral or religious questions involved in divorce by agree-
ment, because we have discussed them many times. I
only want to get clear what you suggest. Would you
impose any restrictions on divorce by agreement, or would

you leave it to the parties to get a divorce if they both
wished it just by applying, say, to a registrar?—I think
applying to a registrar is too simple. I think it ought
to be made a serious and very grave action on both
sides. The ground should be mutual agreement, but I

also think that marriage ought to be made more difficult.

7899. May we for the moment keep to divorce by
mutual agreement? What safeguards, if any, do you
suggest, or have you not worked out the safeguards?

—

Only the. safeguard of a proper court action, not just

going to a registrar, but making a serious business of it.

7900. If divorce by mutual consent is introduced, the

parties would only have to go to a person, either a judge
or a registrar, and say, “ We both want to be divorced ”,

and if it is a true divorce by consent, that would be an
end of the matter? There could be no judicial function?

—I think that some kind of ceremony could be made to

surround it, my Lord.

7901. And you did say that marriage should be made
more difficult?—Yes, I do think so.

7902. As you have mentioned it, would you tell us

what practical suggestions you would make on that? If

you have not thought it out, do not trouble.—I had not
thought them out from the point of view of answering
today, I did not know it was going to arise.

7903. It would not have arisen but for your own
observation. Would you come to the section headed
“Affiliation order for maintenance”. There you say:—

“ Financial damages against the adulterous co-respon-
dent and financial damages in ‘ enticement ’ cases

should be abolished. If a child has resulted from the

adultery the co-nespondent should be legally liable to

contribute to (the 'Upkeep of the resulting child.”

I can completely follow the second sentence, but in a

case where the marriage has been broken up by an
adulterous co-respondent why should not a husband or

a wife have some damages, not necessarily for his own
benefit or her own benefit, but for the benefit of the

children of the marriage? Is not the fact that damages
ran be claimed some deterrent to those who are going
about seeking to take one spouse away from another?

—

My own view is that nobody can take a spouse from
another if the two spouses are properly related to each
other.

7904. That may be, but one knows of cases.—It is not
the adulterer who is primarily to blame necessarily.

7905. I did not say “ necessarily ”, but there, are cases

surely where the husband and wife are living together
quite happily and somebody comes along who makes
love to one spouse and attracts him or her and breaks
up the home. Why do you say there should not be any
damages in such a case as that?—You are talking of
financial damages?

7906. Certainly, that is what I am speaking of, why
should not he or she pay?—It seems to me to degrade
it still further, as it were to have a payment for the loss

of a slave or servant

7907. <Lord Keith): With regard to the different kinds
of marriage that you set out in your first paragraphs, I

am not quite clear about this case. What would be the

position where there had been no normal sexual inter-

course at all, but there had been artificial insemination
by the husband, and as a result a child was born? That
is a case that has actually arisen, and a decree of nullity

was granted. What category of marriage would you
put that under?—After the birth the woman was not
virgo Intacta, so she could not get a nullity.

7908. That was why I asked the question. There would
not be natural marriage, in your interpretation of the
term, as I understand it, because there would not be a

voluntary biological union between the two parties at

all. I was just wondering ' whether that was an excep-
tional case for which you would have to find another
category?—It is a very difficult case, and artificial insemi-

nation introduces difficulties, but you could not claim that

the wife was a virgin after the birth of the child. I think

she ought not to have got a nullity, I think that in that

case she ought to have got a divorce.

7909. That is the way you would treat it?—Certainly.

7910. Would you look for a moment at paragraph 21,

where you refer to the refusal of sexual intercourse as

a ground for divorce? You have some remarks to make

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTBS OF BVIDENCE 823

20 November, 1952] Dr. Marie C. Stores, D.Sc., Ph.D., F.L.S., F.G.S., F.R.S.Lit. [Continued

about the caution, that should be exercised in the case

of refusal of sexual intercourse. I quite appreciate your

reasons for caution, but what I was going to ask you was

this : would the expression, “ wilful refusal of sexual

intercourse”, not overcome all your difficulties there?—

How do you interpret the word “ wilful ”?

7911. There could not be wilful refusal of sexual inter-

course if either the man or the woman were incapable

of sexual intercourse either temporarily or permanently.

—That would not be wilful.

7912. And therefore would not the answer to your

difficulties in this paragraph be met by the introduction

of the word “wilful” before “refusal of sexual inter-

course ”, so that it would be “ wilful refusal of sexual

intercourse ”?—Wilful refusal would be implying a ground

for divorce, would it not?

7913. It might be a ground for divorce.—Yes, I think

the introduction of the word “ wilful ” alters the position.

7914. And that would meet your views?—I think so,

my Lord, yes.

7915. The only other matter—although it may not be

within our terms of reference, I think you understand

that—is the question of the age of marriage. Yop said

that you wanted to make marriage more difficult. Of

course, one of the ways of making marriage more diffi-

cult, or a little more difficult, is to raise the age of consent,

is it not?—I do not think that it makes it more difficult,

except for those who are below the age. It increases the

sex disorders of the community, in my opinion, and I

have brought with me a cutting of this poor wretched

child Freda. . .

.

7916. I do not want to go into that case, you have told

us about it.—I consider that where a girl is fully sexed

at fifteen, and there is a very considerable percentage of

girls fully ready for marriage at fifteen, she should be able

to be married. I would not encourage them to marry,

but it should be possible.

7917. I quite see that from the biological angle, but

one looks at other matters, namely, the economic side,

and the moral and intellectual development of the in-

dividual. I agree that it may give rise ito hardships, but

is there not something to be said for postponing the age

of marriage from these aspects, other than the biological

aspect?—1 think those aspects should encourage young

people not to marry before twenty-one, but, on the other

hand, the present prohibition on marriage of girls of

fifteen—you have only to read the daily papers, to see

how constantly these girls on street corners are enticing

boys and getting into appalling trouble. If those girls

could be properly married when they are quite ready for

it, at fifteen, I think you would do away with a lot of

difficulty.

7918. (Chairman): There is one question arising out of

an answer to Lord Keith. In the case where there was
artificial insemination with the husband’s seed and a child

resulted, you said that that should not have been a case

for nullity but for divorce, but what would be the ground

of divorce?—I cannot see what the woman was thinking

about when she brought that case.

7919. Then your answer would be that it is not a case

for divorce or nullity?—She would have to find some
grounds for divorce, it could not be nullity.

7920. (Mr. Young): You wish to reduce the age at

which a person can marry to fifteen?—Yes.

7921. Would you also reduce the age of consent in

criminal matters to fifteen?—I think so, yes.

7922. (Dr. Baird)

:

Dr. Stopes, have you any views about

a medical certificate before marriage? You have a very

great experience of the difficulties and problems that arise

after marriage ;
do you think it would be a good thing

to require a medical certificate before marriage, and is it

practicable?— I think it is a good thing to encourage people

to have a medical examination before marriage, but I

would not at all approve of it being made compulsory.

1 have known a case in which the mere suggestion, on
the part of the girl’s parent, that the man should have an
examination, deeply affronted the man and broke up the

marriage, because it is a kind of insult to either of them,

they feel it like that. I think that a thorough medical

examination should be encouraged by the parents of both

parties, but I would not have it made compulsory.

7923. Could 1 just ask you to consider again this

question of .the age of consent? You talked of the diffi-

culties which give rise to the evils of young girls getting

into trouble, but have you considered that evils might

follow, from girls who were so irresponsible becoming
parents? We have to think of the fitness for .parenthood

or we may be having more evils following this than we
would cure?—I do not think that the majority of English

women are ready for marriage at fifteen. I only know
from experience that, say, one-third or a quarter are,

often their sex feelings are very intense. Our own grand-

mothers often married at fifteen and sixteen and had very

satisfactory families. I think there is that kind of girl

about, therefore she ought to be able to marry at fifteen

though she should not be encouraged to marry. I think

on balance the evils are greater today than they would
be if she were allowed to marry.

7924. (Chairman): But if you say a girl who is suffi-

ciently mature can marry at fifteen, how are you going

to pass a law about that? Either you make marriage

allowable at fifteen or you specify some other age, unless

you are going to examine each girl who proposes to marry
to see whether she is physically fit for marriage?—What I

am suggesting is that it should be legal for her to be able

to marry at fifteen, but it should not be socially

encouraged.

7925. For any girl to marry at fifteen?—For any girl

to marry at fifteen.

(Chairman) : Thank you for your memorandum and for

your help in coming here today. Dr. Stopes.

(The witness withdrew.)

(Adjourned to Friday, list November, 1952, at 10.30 a.m.)
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PAPER No. 98

MEMORANDUM SUBMITTED BY THE LONDON MAGISTRATES’ CLERKS’
ASSOCIATION

1. Membership of the London Magistrates’ Clerks’

Association is confined to Chief Clerks and Deputy Chief

Clerks of the twelve metropolitan magistrates’ courts.

In the year ending 31st March, 1952, these courts

made 1,211 orders under the Summary Jurisdiction

(Separation and Maintenance) Acts, and 680 orders under

the Guardianship of Infants Acts. There are in force

over 10,000 orders under the Married Women Acts and
over 2,000 under the Guardianship of Infants Acts.

During the last twelve months the sum received at the

courts on periodical payments of maintenance, and sub-

sequently paid out, totalled £575,533.

2. The Association has ample material in the experience

of its members on which to base evidence as to the primary

causes of matrimonial difficulties and breakdowns, but it

proposes to confine its evidence in the main to the effect

of the existing law as administered in courts of summary
jurisdiction and to suggestions for its improvement, since

these are matters on which members of the Association

feel themselves particularly well qualified to speak.

The Association does, however, wish to express

emphatically its opinion that far fewer marriages would
come to an untimely end if every couple were able to

commence married life together in a home of their own,

however humble, free from the surveillance and inter-

ference of relatives.

Jurisdiction

3. The Association wishes to point out that there is one

respect in which the law administered in courts of sum-

mary jurisdiction actually encourages the break-up of

families.

The Summary Jurisdiction (Separation and Maintenance)

Act, 1925, Section 1 (4), provides that “ No order . . .

shall be enforceable and no liability shall accrue under

any such order whilst the married woman with respect

to whom the order was made resides with her husband,

and any such order shall cease to have effect if for a

period of three months after it is made the married woman
continues to reside with her husband ”.

We consider that this provision presses unduly hardly

upon a wife at the present time since she cannot enforce

her order so long as she continues to reside with her

husband ;
moreover, if such residence continues for three

months from the date of the order, she forfeits her rights

under it. The decided cases show how very difficult it is

for a wife, no matter what efforts she makes to live

“ apart ”, to continue to live under the same roof as her

husband without it being held against her that she is

“ residing ” with him, within the terms of that Section.

The Association considers that no useful purpose is

served by this sub-section and that it should be repealed.

At the same time it should be made clear that an order

made on the ground of a husband’s wilful neglect to

maintain his wife and/or children cannot be enforced if

cohabitation continues after the order is made.

4. Much matrimonial discord is due to disagreements

about money. The experience of the members of the

Association is that of recent years few families lack an

income adequate for their needs if it is properly managed,

but a great many husbands create unnecessary difficulties

by failing to allocate a reasonable proportion- of their in-

come to household expenses and some wives are bad
managers. Quarrels over money, when exacerbated by
temperamental differences, nostalgic recollections of single

blessedness, 'and the varied rubs inherent in married life

can- easily develop into one or other of -the parties “ getting

away from -it all” by deserting the other, by seeking

solace in the company of another man or woman, or by
giving vent to temper in violence.

Every reduction in the number of such quarrels is

likely therefore to reduce the number of broken marriages

with which the courts have to deal.

5. It is unquestionably beyond the competence of the law

to compel a -woman to be an economical housewife but it

should be able to deal with a husband’s failure to provide

-his family with -adequate maintenance without requiring his

wife to leave him.

At .present it is not, because of Section 1 (4) quoted

above. The effect of this Section is to discourage some

wives from seeking the help of a court because they do not

wish to live apart from their husbands and to encourage

others, who might otherwise have continued trying “ to

make a go of it”, to break u-p the matrimonial home so

tha-t they can reap -the benefit of a maintenance order.

Not that the making of an order is always followed by
the separation of the -parties ; it sometimes happens that

the court finds -that an order it has made, perhaps after

a long hearing, is completely ineffective because the parties

continue to reside together—and “residing together”

covers living under the same -roof although leading

separate lives (Evans v. Evans (1948) 1 K.B. 175).

6. The Association advocates, therefore, an amendment
of the law which -would empower courts of summary juris-

diction which have found a husband guilty of wilful neg-

lect to provide reasonable maintenance for his wife andIor
children to make a confirmable maintenance order, fixing

the weekly sum to be paid by the husband to his wife for

housekeeping purposes (including the rent, if she pays it)
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so long as tihey continue to live together and she to look
after ihim. Such an order will not be paid through court

save in exceptional circumstances and it will in no circum-
stances be enforceable at court, but the wife will be
entitled to 'have the order confirmed if at any time within
twelve months after it is made she satisfies the court that

her husband ihas failed without reasonable cause to comply
fully with .the order for at least two weeks (either con-
secutively or intermittently). When a confirmable order
has been confirmed, it will be fully enforceable unless

cohabitation continues. When confirming the order the
court will make any adjustment in the amount necessary
because cohabitation will presumably cease.

The Association believes that the making of a con-
firmable order would1 have a salutary effect on many hus-
bands careless of their financial responsibilities, and would
be of great benefit to wives struggling to keep the home
together.

The Divorce Court and the magistrates’ court

7. The relationship between the Divorce Court and the

magistrates’ court is based on the similarity of the law
administered in each, but it is possible to draw a true
distinction between the work of the two courts, namely, in
their respective functions. The pronouncement of a decree
of divorce changes the status of the parties, but no order
under the Summary Jurisdiction (Separation and Mainten-
ance) Acts does' this. A wife still retains her married
status even though there may be a non-cohabitation clause
in the order which she obtains at the magistrates’ court,
though for certain matters such as property, liabilities and
contracts she is to be regarded as a feme sole.

8. Although the Divorce Court and courts of summary
jurisdiction do tread ground that is to a certain extent
common to both, it is in our view very doubtful whether
the lower courts could properly participate further than
they do at present in the processes leading to a decree. The
Matrimonial Causes Act, 1950, Section 7 (2), provides that
an order obtained under the Separation and Maintenance
Acts can be accepted in the Divorce Court as proof of the
ground on which it was granted. We entirely agree with,

the Final Report of the Denning Committee that the
seriousness and sanctity of marriage should be emphasised
at the outset and that everything possible should be done to
preserve the marriage tie. It follows that divorce pro-
ceedings themselves should take place in an atmosphere
commensurately serious and formal and that there should
be no relaxation of the formalities attending a decree.

9. Whilst we believe 'that up to the grant of a decree the
separation of functions of the two courts must necessarily
be preserved and that they should work as entirely inde-
pendent tribunals, there are two points 'Which we would
put forward for consideration by the Commission.

10. It is understood that recovery of maintenance granted
in the High Court is at present a matter of delay and
difficulty as contrasted with 'the relative simplicity with
which maintenance orders made in courts of summary
jurisdiction can be enforced. It is therefore suggested that
when the High Court grants maintenance there should be
power to register the order in a magistrates’ court, there
to be enforced and varied as if made under the Summary
Jurisdiction (Separation and Maintenance) Acts. We deal
later in this memorandum with the enforcement procedure,
and suggest some improvements, but in practice the system
works 'Well, costs little or -nothing to the complainant and
is of great advantage to the public.

11. We are of opinion that there should be power for a
court of summary jurisdiction to make an enforceable
interim order for maintenance pending divorce proceed-
ings. In this respect we respectfully concur in the views
of the Denning Committee set out in paragraph 45 of
the Final Report.

Appeal

12. Although by Rule 71 (6) of the Matrimonial Causes
Rules, 1950, reproducing Rule 68 (6) of the 1947 Rules,
it is stated that on appeal to the Divisional Court against
an order made, or against the refusal of an order, “ The
Divisional Court may draw all Inferences of fact which
might have 'been drawn in the court below and may give
any judgment and make any order which ought to have
been made”, it appears that in practice the Divisional
Court will not upset the finding of the justices when there

is evidence to support that finding. The leading case on
this subject, Walt (or Thomas) v. Thomas (1947) 1 A.E.R.

582, a House of Lords decision, was considered and applied

in Clark v. Clark (1950) W.N. 489, where Singleton, L.J.,

said that questions of fact were to be determined by the

justices and that if there were evidence that justified them
in making an order, or in finding as they did find, the

appellate court had no right to interfere. Simpson v.

Simpson (1951) 1 A.E.R. 955, and Pew v. Pew (30th

January, 1951, unreported) are other cases in point.

13. In many matrimonial proceedings before courts of

summary jurisdiction the evidence of the husband and the

wife is unsupported by the evidence of any witness and
the court has to decide if either can be believed or whether
the husband’s or the wife’s version of certain incidents

should be preferred and accepted. These decisions are

findings of fact and the Association is of the opinion that

if there were an appeal on questions of fact the appellate

court would in a fair proportion of the decisions appealed

against come to a contrary decision to that given by the

court of summary jurisdiction.

14. In the opinion of the Association there should be a

right of appeal to an appellate tribunal on questions of

fact, coupled with an appeal to the Divorce Division of

the High Court on questions of law on the same lines as

an appeal by way of case stated in criminal matters. It

would be part of the proposed procedure that the appeal

on the facts could be heard within a short time of the

decision appealed against. The Association suggests that

the appellate tribunal on questions of fact should consist

of a legally qualified chairman and two justices, one being

a man and the other a woman, and that it should be

independent of quarter sessions. Such an appellate

tribunal would, of course, be given jurisdiction to hear

appeals against the amount of any order as originally

made or on variation and also on the refusal of a court

of summary jurisdiction to vary an order.

15. Proceedings before the appellate tribunal would be

by way of re-hearing with power to hear any witness who
may not have been called in the court below.

16. Decisions in all appeals should be notified to the

clerk of the magistrates’ court concerned. This is not

done at .present.

The duration of maintenance orders

17. A maintenance order lasts until one of the parties

dies unless it is revoked iby a court for some reason

recognised by the present law. It may continue after a

divorce.

As the law stands a husband is obliged to maintain his

wife .throughout her life unless she is proved to have been
guilty of conduct regarded by the law as forfeiting her
right to that maintenance. This means in effect that many
a woman .becomes entitled through the misfortune of an
unsuccessful marriage to a life-long pension from a man
who may 'become a complete stranger to her. The result

may be to arouse feelings of bitterness in the husband
and to sap the independence of the wife and to give her
opportunities to become spiteful and oppressive. It may
also discourage her from building a new life free from
old associations and habits.

18. The Association considers it most undesirable that

on .the one hand a husband should have no prospect in

his lifetime of being relieved of the burden of an order

and on the other that a wife should be encouraged always
to remain her husband’s dependant. 'We therefore con-
sider that the court should be given discretionary power
to limit the duration of an order having regard to the

length of time the parties have been married, .their circum-
stances and their ages and the ages of any dependent
children. There should also be an amendment of the
law to make it clear .that the power to revoke a main-
tenance order provided by the Criminal Justice Adminis-
tration Act, 1914, Section 30 (3), includes power to revoke
such an order at any .time upon the court being satisfied

(1) that the husband has fully complied with his obligations

under the order, and (2) that the wife is either able to

support herself or is unable to do so only by reason of

her neglect or inaction. It should be a sufficient answer
to an application for the revocation of an order on this

ground for the wife to show that she has living with her
a child under the age of sixteen or in receipt of full-time

education or training.
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The division of the home

19. The Summary Jurisdiction (Separation and Main-
tenance) Acts contain no provision enabling the magis-

trates’ court to deal with a problem which often arises on
the making of an order, namely, how the household

furniture and other domestic chattels should be divided

between the parties. The parties .themselves are hardly

likely to approach such a question in the frame of mind
which will lead to a mutually satisfactory solution, yet

when as frequently happens they apply to the court for a

ruling as to .the division of the matrimonial home, no
binding order can be made. Sometimes the matter can be

disposed of informally by the probation officer or other

social worker, or .the husband and wife can be referred

to their remedy in the county court under the Married
Women’s Property Act, 1882, Section 17.

20. In the opinion of .the Association it ought to be

possible for the court, on the application of one of the

parties, to assist in the making of an equitable arrange-

ment for sharing the domestic chattels. Possibly a pro-

cedure on the general lines of an arbitration out of court

before .the chief clerk of the court or the clerk to the

justices, with provision for an appeal to the court, would
meet the case. Whatever procedure may be devised _we

consider .that .there ought to be available to the parties,

their major differences having 'been adjudicated upon,

some convenient means of settling, authoritatively, the

minor problem of their belongings.

The tenancy

21. Who is to remain in the matrimonial home after an

order has been made? Husbands are usually the tenants,

but it is easier for the husband to find other accommoda-

tion than for the wife and children, who may suffer con-

siderable hardship if they have to leave. We refrain from

expressing an opinion whether courts of summary juris-

diction should be empowered to decide questions
_

of

tenancy in these circumstances, as such a jurisdiction

seems more appropriate to the county court
;
but our

concern is that some court should be able to exercise a dis-

cretion to make a fair order in .the interests of the family,

especially the children.

Guardianship of Infants Acts, 1886 and 1925

22. Although there is power under the Summary Juris-

diction (Separation and Maintenance) Acts, 1895 to 1949.

to make an interim order for a period not exceeding three

months, no corresponding power is given under the

Guardianship of Infants Acts.

In many applications under the Guardianship of Infants

Acts the husband, although opposing his wife’s applica-

tion for the custody of a child of the marriage and giving

good reason for his opposition, cannot himself accept

custody either because of lack of suitable accommodation

or because of the absence of a suitable relative or foster-

parent to assist in the care of the child. In other cases

the court forms an adverse opinion of both parents.

23. The Association is of the opinion .that courts of

summary jurisdiction should be empowered to make
interim orders under the Guardianship of Infants Acts

granting the custody of an infant to a parent for a period

not exceeding six months and that it should be .a condition

of such an order .that the parent .to whom custody is pro-

visionally granted should receive visits from a female pro-

bation officer during the currency of the order. No final

order should 'be made following .an interim order unless

sworn evidence is received from the probation officer

regarding the welfare of the infant during the currency

of the interim order.

24. The Association is also of the opinion that, where

.there is a dispute between the parents, no order under the

Guardianship of Infants Acts should be made without a

home visit or visits by ,a female probation officer on each

parent and evidence on oath by that probation officer re-

garding the conditions found by her and the result of her

enquiries.

Children over sixteen

25. At present an order under the Summary Jurisdiction

(Separation and Maintenance) Acts, giving .the custody of

a child under sixteen to the mother and awarding a sum
in respect of its maintenance may be continued up to the

age of twenty-one if the child is engaged in a course of
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education or training. Under the Guardianship of Infants

Acts, a magistrates’ court may not make an order in

respect of a child over sixteen unless the child is physically

or mentally incapable of self-support and no original order
•may be made in respect of a child over sixteen under the

Separation and Maintenance Acts.

We see no reason why the court should not have power
to make an original order (under either the Separation and

Maintenance Acts or the Guardianship of Infants Acts)

in respect of a child over sixteen whose circumstances are

such that an existing order under the Separation and

Maintenance Acts could be continued.

The Legal Aid and Advice Act, 1949

26. The Association would like to see the provisions

of the Legal Aid and Advice Act, 1949, applied to domestic

proceedings before justices, subject to the following com-
ments. A great many matrimonial cases are simple in

both fact and law and the courts can look after the interests

of both parties without prejudice to either, but there are

other cases which have complicated facts or difficult legal

points in which the assistance of counsel or solicitors is

most welcome. The Association would deprecate, how-
ever, the granting of legal aid in all matrimonial cases.

It is an unfortunate fact that enthusiastic advocates, parti-

cularly if, as often happens, they are young, inexperienced

and eager to show their flair for cross-examination and

the .taking of nice points, will sometimes turn a dispute,

which left .to the court might have been settled amicably,

into a hotly contested trial bound to inflame the antipathies

of the parties. The practice at some of .the metropolitan

magistrates’ courts whereby solicitors experienced in work

of this kind undertake, for extremely moderate and even

nominal fees defrayed from the poor box, cases where the

magistrates think it is desirable there should be legal

representation, works extremely well. It would be a pity

if the advantages this .practice has were not retained by

allowing magistrates to certify for legal aid.

Legal aid and conciliation

27. In its Final Report (para. 28 (i)) the Denning Com-
mittee attaches the highest importance to the reconciliation

of estranged parties to marriages, and comments
: _

“It

[reconciliation] is indeed so important that the State itself

should do all it can to assist reconciliation”. We have

found on occasion that the possibilities and prospects of

reconciliation in cases in which the parties are legally re-

presented are in some danger of being obscured by the legal

issues involved.

28. The questions of legal aid and conciliation should in

our view be considered in relation to each other. Much
depends on the stage at which .the parties first instruct their

solicitors : often a case comes into court only after pro-

tracted correspondence during which the services of a

probation officer or .other experienced conciliator may or

may not have been sought. The chances of reconciliation

in such cases may have receded considerably before the

matter comes on for hearing. It is never too late to

attempt conciliation, even after an order has been made.

Many parties are reconciled during the hearing of a case.

We believe that the prospects of reconciliation are brightest

when the parties see the probation officer for the first time

and before a summons is applied for. If, however, the case

is one which must come into court a summons is sought

and in the .metropolitan magistrates’ courts legal aid

granted in necessitous cases from poor box funds. Some-

times both parties are helped in this way. The solicitor

accepting the case receives a detailed report from the

probation officer and is thus fully aware of the efforts

already made to restore matrimonial harmony and of .the

prospects there still are of bringing this about.

Interim orders

29. The power of the court to make an interim order,

once it has found the ground of complaint proved, is not

clear. In view of the importance of encouraging recon-

ciliation, even after the ground of complaint has been

found proved, we think that the court should have clear

power to make an interim order.

Re-hearing the case

30. Where a complaint for an order is dealt with in the

absence of the husband, on proof that the summons has

been served, and an order is made, it sometimes happens

A 2
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that the husband appears later and claims that he mis-

understood the date, or time of hearing, or states that the

summons did not reach him before the hearing.

We are of opinion that the court should be given specific

power, on application by the husband and on such terms

as the court thinks fit, to set aside its order in such

circumstances and to start the case afresh.

Additional power to grant a warrant

31. Applications for orders under the Summary Juris-

diction (Separation and Maintenance) Acts are made by

way of complaint to a magistrate for the issue of a

summons against the husband. On proof of service of

the summons the court may proceed to hear the case in

the absence of the husband or it may issue a warrant to

bring him before the court. Occasionally it may 'be in the

interests of the wife and children that the husband should

be brought before the court without the delay, however

short, that must occur when a summons is issued, and we
suggest that the court should have a discretionary power

to issue a warrant in the first instance. This provision

would, for example, meet the case of a husband going

away and leaving no information about his whereabouts.

Enforcement of maintenance orders

32. The basic machinery for the enforcement of arrears

under maintenance orders, whether made under the Sum-
mary Jurisdiction (Separation and Maintenance) Acts or

the Guardianship of Infants Acts, is some eighty years

old, but continues to work well in practice because of the

sanction of imprisonment in default of payment and

because there is a summary remedy for securing the

defendant’s appearance in court. When opportunity

offers, we suggest that the Bastardy Laws Amendment Act,

1872, Section 4 (the enforcement Section), should be re-

pealed and re-enacted, suitably modified, in a compre-

hensive enforcement section to include the enforcement

provisions of the Emergency Laws (Miscellaneous Provi-

sions) Act, 1947, and as .part of a consolidating enactment

embracing the entire field of the jurisdiction of justices in

matrimonial cases.

Remand in custody

33. There is at present no power to remand in custody

when the defendant is brought before the court for non-

payment of arrears. In our view the court should be given

such power to enable it to deal effectively with the case

of the persistent defaulter who is difficult to trace. It

may happen that a man of this sort is brought before

the court at a moment’s notice on a warrant issued months

previously, and at a time when the attendance of the com-

plainant cannot then be arranged. For one reason or

another the court may not be in possession of all the

information it needs to decide whether his failure to pay

is due to his wilful refusal or culpable neglect. To release

the defendant during the adjournment would inevitably

mean that the police would have to start looking for

him all over again
;
on the other hand there must, to

comply with the (provisions of the Money ^Payments

(Justices Procedure) Act, 1935, Section 8, be a sufficient

•means enquiry in the defendant’s presence. We think,

therefore, that there is ample justification for a discre-

tionary power to remand in custody for a limited period.

The Emergency Laws '(.Miscellaneous Provisions) Act, 1947

35. When the complainant, the defendant and the offi-

cial account of receipts and payments are before the court

there are good prospects of doing justice between the

parties: husband and wife can air any grievance, call

evidence and cross-examine each other. Disputes about

payments are decided by the account. It is when one of

the three is missing that arrears proceedings unquestion-

ably lose some of their effectiveness and tend to be a

source of irritation and dissatisfaction to the parties. The

Emergency Laws (Miscellaneous Provisions) Act, 1947,

•which was designed to minimise these disadvantages, has

proved helpful, but in the view of the Association the

machinery is now in need of overhaul.

36. Where the husband moves out of the jurisdiction of

the court by which the order was made (court A), a sworn

complaint for arrears can be sent to his local court (court

•B). Under present legislation court A continues to keep

the account and is under a statutory duty to notify court

B of payments made by the defendant. Thus court B

sees only the defendant and in dealing with the case must

rely upon information received from court A. It is our

experience that many courts, after sending a complaint

for arrears, fail entirely to keep the enforcing court in-

formed of the position of the account and of payments

made. Regularly defendants in these cases appear before

the court when no information has come from court A.

Thus the defendant must come again, and time and labour

expended in reminding court A of its obligation under the

Act. In the opinion of the Association the remedy lies

in the adoption of a procedure whereby the act of send-

ing an arrears complaint to another court for enforce-

ment operates to transfer the account to that court, so

that future payments are to be made to that court. Thus

the enforcing court would have before it the defendant

and the account, instead of the defendant alone, which

would enable it to adjudicate without information from

court A. The additional work at court B of posting

moneys to the complainant would be much less than

that caused by the need of frequent communications

between courts.

37. At present, complaints for the enforcement of

arrears can be sent only by the court which made the

basic order (the “ original court ” in terms of the Act).

This is an unnecessary restriction and we are of the

opinion that any court which for the time being is keep-

ing the account should be empowered to transmit a

complaint for arrears to the defendant’s local court (court

C), wherever that may be: in other words, court C could

begin where court B left off. We realise that to make the

account follow the defendant may be thought to be unfair

to the complainant, who would have to pay postage to

the court which sends her money ;
but so long as the

defendant pays regularly there is no need to invoke the

Act. The account would not be transferred merely be-

cause the defendant changes his address, but only when

his payments lag or cease altogether. It then becomes a

question of giving the enforcing court adequate material

on which to act, and this is to the complainants

advantage.

Suspended committals

34. Opinions vary as to the merits of suspending the

operation of a commitment warrant for non-payment of

•arrears under a maintenance order. We are, however,

•unanimous in our view that there is authority for the

•practice, but would suggest that there should be an addi-

tion to the Summary Jurisdiction Rules, 1915, on the

following lines:

—

“No commitment warrant the issue of which has

been suspended conditional upon the periodical pay-

ment of money shall be issued upon failure to comply

with the condition until at least three days have elapsed

after a notice to the defendant that the warrant will

be issued at the expiration of three days unless he has

either written or attended the court personally to ex-

plain the reason for non-compliance.”

Such a provision would meet an objection that is some-

times made to the practice of suspending commitment
warrants that no account is taken of an adverse change in

the defendant’s circumstances after the date df adjudica-

tion,
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Variation, revival and discharge

38.

Our comments under this head also concern the

Emergency Laws (Miscellaneous Provisions) Act, 1947,

by which a complaint to vary, revive or discharge a main-

tenance order can be heard alt a court other than that

which made the order (the “ original ” court). Under the

Acit the applicant may begin the proceedings by making

•a written complaint to itihe court having jurisdiction m
the place where he or she is living. The complaint is

then sent to the “ original ” court, which must decide

whether Ithe case will be heard there or at the applicants

or defendant’s local court. While it is true that the

“ original ” court has the notes of evidence and records

relating to the making of the order, we do not rrunK

that reference to .that court should be necessary when

neither ©arty resides within its jurisdiction. Moreover,

a considerable time may have elapsed since the order was

made. The court 'through which the payments are made

has, at least, (the advantage of being in touch, through

its collecting officer, with both parties as payer and payee

and in that way has in its possession material wmen
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may toe of advantage in deciding ait which, court the varia-

tion, etc., should toe heard. Subject to our remarks jn the

next paragraph, we therefore consider that ithe decision as

to .the venue Should rest with the court which keeps the

account.

39. We see no reason why the court which decides where

the case is to be heard should not have power to name
any court of summary jurisdiction if inconvenience and

expense to ithe parties can thereby toe reduced.

Evidence by deposition

40. The Association is of opinion that in hearing cases of

variation, revival or discharge of maintenance orders, the

court should be able to admit, as evidence, the deposition

of 'an absent party or witness. Ex parte hearings cannot

be avoided, tout are undesirable, .and there should be pro-

vision for ian absent party or witness to go to his or her

local court to give evidence toy deposition, that is, on oath

before a magistrate. The deposition, duly certified toy the

magistrate, would then toe sent to 'the court toy .which the

case is being heard, there to toe admissible as evidence.

Similar provisions are contained in the Maintenance

Orders (Facilities for Enforcement) Aot, 1920, by which

depositions token in the Dominions and Colonies are

admissible as evidence in courts of summary jurisdiction

in this country.

Conclusion

The Association would be pleased to furnish any further

information the Royal Commission may require in ampli-

fication of the foregoing and to assist the Commission in

any way possible. If desired, the Association would be

prepared to nominate representatives to attend before the

Royal Commission to give evidence.

{Received 3rd June, 1952.)

EXAMINATION OF WITNESSES

(MR. D. SUTTON, MR. D. E. HUGHES, LL.B. and MR. S. FRENCH, M.A., representing the London Magistrates’ Clerks'

Association; called and examined.)

7926. {Chairman): We have here, representing the

London Magistrates’ Clerks’ Association, Mr. D. Sutton,

who is .the Ohief Clerk of Lambeth Magistrates’ Court

;

Mr. D. E. Hughes, Chief Olerk of Old Street Magistrates’

Court ;
and Mr. S. French, Chief Clerk of the West Lon-

don Magistrates’ Court. Before we ask questions on your

memorandum, do you wish to add anything to it?—(Mr.

French)

:

We have one addition, my Lord. It has been

compiled toy my friend .and colleague, Mr. Sutton, and

he would like either to read it or, if you would prefer, to

add it to our memorandum.

7927.

Perhaps it had better toe read, if it is not very

long, because we may wish to ask questions on it. {Mr.

Sutton)

:

My Lord, I should like to add a few words on

the question of appeal. I personally have been convinced

for some years that the present facilities for appeal are

quite inadequate. I know that my colleagues share this

conviction. A comparison of the number of appeals witn

the number of maintenance and separation orders made

gives adequate support to this conviction. In my own

court I find there is an appeal in less than one per cent,

of the domestic proceedings brought before .the court, ana

I, personally, have never known of an appeal torougni

against the amount of an order as originally made, or

as varied.

This does not mean that all ithe parties to the proceed-

ings not appealed against are satisfied with toe courts

adjudication—very often they are most dissatisfied. Quite

a number express a wish to appeal tout, when the pro-

cedure to be .followed is explained to them, my obser-

vation shows that they are immediately discouraged ana

frustrated.

I have known of many cases in which toe opinion of

counsel has been Obtained on toe question of an appeal

with toe invariable answer that it would
^
e ,:tl^Peless

^
appeal, as toe note of evidence shows that there was

some evidence on which the court could have based its

findings. Very often in these oases there isi a body to

evidence on which a contrary decision could have 'been

based.

Then there is the class of case in which an order is

made against a man, followed immediately by his fl

refusal to comply with the order. Very often he persists

in the refusal, with the inevitable result that he is com-

mitted to prison in respect of the arrears. How much

better would it be if the court could explain at once to

the man that there existed a quick easy and cheap way

of appeal against the decision of the court, and that the

court would welcome such an appeal by any aggriev

party.

The Association is convinced that there should be a

quick method of appeal against the amount of any order.

A badly assessed order is followed by a trail of trouble.

If it is too high the man may only comply in part and

stand the risk of being committed to prison for tne

arrears. Alternatively, he may throw up his job and

leave the neighbourhood, hoping to escape his obligations
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entirely. If the amount of the order is too low, the woman
is encouraged to throw up her job and force a variation

of the order.
’ I think that I can best emphasise the present unsatis-

factory position by quoting the words of Mr. G. K. Rose

(the presiding magistrate in my own court) when giving

judgment a short time ago on a complaint for an order

on the ground of persistent cruelty. He said: “Any
bench could sincerely decide this case either way", and

toe went on to dismiss the case, after a very long and

careful hearing.

Surely there should be a quick and easy method of

appeal on the facts in a case such as this.

It has been pointed out to us that it would be costly

to provide a separate appellate court, both from the build-

ing and staffing points of view.

The Association agrees .that the work could well be

carried out by a specially constituted court at quarter

sessions on the basis indicated in our memorandum.

7928. Thank you. That emphasises and elaborates

paragraphs 12 to 16 of your memorandum, and I am
interested to see that you are impressed with the difficulty

of forming a separate appellate tribunal. That was one

of the first questions I was going to ask you, whether

an appeal by way of re-hearing to quarter sessions, which

has been suggested by other witnesses, would not meet

the case?—My own view about that is that it would be

better if it could be kept independent of quarter sessions.

Quarter sessions mainly deal with criminal matters, and

these are civil matters, but I do agree that having regard

to the expense involved, it would not be practicable at

the present time to have a separate appellate court.

7929. Assuming that it is not practicable at the present

time, I suppose that the next best thing would be a

complete re-hearing at quarter sessions, with power for

that court to hear any witness who might not have been

called in the court below?—I agree, my Lord.

7930. (Lord Keith): I just want to be enlightened:

what would the substantial difference be between an

appellate tribunal, consisting of a legally qualified chair-

man and two justices, to hear these appeals, as you suggest

in your memorandum, and a quarter sessions hearing?

I recognise that you would have a different name for

the tribunal, and there might be an advantage in that

way, but what would be the practical difference between

the tribunal, as you propose to constitute it, and, let nje

say, three justices sitting in quarter session?—It would in

itself be a re-hearing of the whole matter, and to that

extent it would be a safeguard if there was any bias in

the original tribunal.

7931. That I understand. I thought that quarter sessions

did re-hear cases on appeal?—On appeal in criminal

matters it is a complete re-hearing, where it is an appeal

against conviction.

7932. You mean that at the present time there is no

appeal in respect of maintenance orders to quarter

sessions?—No.
A3
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7933. I see. Then what you are really suggesting is

that there should be an appeal in respect of maintenance
orders to quarter sessions, very much of the same kind
as there is at the present time in.criminal matters, is that

right? -pit would be practically equivalent.

7934. I am rather ignorant of your procedure, but I

think I understand it now.—The great advantage, if I may
say so, is the fact that it can b.e done so simply. The
husband or wife could lodge a notice of appeal with
the court below, and then it is only a question of fixing

•the date at quarter sessions and leaving it to be arranged.
There is no delay, there is no expense, and of course the

husband or wife could prosecute the appeal in person.

7935. {Chairman): And the great advantage suggested
is that it would be a re-hearing, instead of the present

position, where the Divisional Court does not in practice,

as I understand it, upset the finding of the justices, where
there is any evidence to support that finding?—That is

how we understand it, my Lord, and we do come across
that difficulty. I have had numerous cases in which the
opinion of counsel, I know, has been obtained, and it

has been said that it is hopeless to appeal, simply because
there is evidence on the note that would justify the
finding.

7936. {Mr. Mace)

:

While we are on that point, could I

put this question? In appeals in cities where there is a
recorder, the appeal is to the recorder alone ; would your
Association suggest that the appeal in these matters should
be to a recorder alone, or would they suggest that he
should sit with two lay justices?

—

{Mr. French)

:

I think
that one should be consistent at all levels, and a domestic
court is constituted either of three lay justices or, in

London at the moment, at any rate West London, a
legally qualified chairman and two lay justices. Surely
at the next level we should maintain that principle and
not leave it to one qualified man.

7937. {Chairman)

:

Now, if we may go back to the
beginning of your memorandum, coming to your concrete
suggestions, you refer to Section 1 (4) of the Summary
Jurisdiction (Separation and Maintenance) Act, 1925, and
you say that that presses unduly hardly upon a wife at the
present time, since she cannot enforce her order so long
as she continues to reside with her husband. Then you
say:

—

“ The Association considers that no useful purpose is

served by this sub-section and that it should be
repealed.”

You go on :
—

“ At the same time it should be made clear that an
order made on the ground of a husband’s wilful neglect
to maintain his wife and /or children cannot be enforced
if cohabitation continues after the order is made.”

There, as I understand it, you draw a distinction between
the case where the wife is residing under the same roof
as her husband and the case in which they are cohabiting
as man and wife?—That is so, yes.

7938. What you really want is this—not so much a
repeal of the sub-section, as an amendment so as to make
it apply only to cases where the husband and wife are
cohabiting?—I think, my Lord, that we should like in
effect to have the word “ cohabit ” substituted for the
word “ reside ”.

7939. Very well, then, I will pass on from that. You
make a very interesting suggestion in paragraph 6:—

“ The Association advocates, therefore, an amendment
of the law which would empower courts of summary
jurisdiction which have found a husband guilty of wilful
neglect to provide reasonable maintenance for his wife
and/or children to make a confirmable maintenance
order, fixing the weekly sum to be paid by the husband
to his wife for housekeeping purposes (including the rent,
if she pays it) so long as they continue to live together
and she to look after him.”

Then the wife can have that order confirmed if, at any
time within twelve months after it is made, she satisfies

the court that her husband has failed without reasonable
cause to comply fully with the order for at least two
weeks, either consecutively or intermittently. Many
witnesses have suggested that a husband should be bound
to allow his wife a certain proportion of the net surplus
of his income, but I think that yours is a new suggestion.

It does, however, have the advantage that the court fixes

the amount in the circumstances of each case?—Yes, that

is so, and whereas, I believe, some witnesses before the

Commission have suggested that there should be a fixed

proportion in all cases, this proposal only relates to those

cases where a husband has committed the matrimonial
offence of wilfully neglecting to provide reasonable

maintenance.

7940. Ye$, I follow. Towards the end of that para-

graph you say: “When a confirmable order has been
confirmed, it will be fully enforceable unless cohabitation

continues”. That puzzled me a little, because I thought
that you were postulating throughout a case in which the

parties were cohabiting but the wife was not getting

enough for housekeeping. If you make the confirmed
order cease to be enforceable if cohabitation continues, are

you not defeating the object of the provision?—No. We
feel that the court must not interfere with husband and
wife unless it is absolutely necessary, and it can only be

absolutely necessary when a husband has committed a

matrimonial offence. A very common one and an easy

one for a husband to commit, almost without realising

that he is doing so, is wilfully to neglect to provide his

wife with maintenance. Thus, if we can encourage him
not to behave in that way, without doing anything to

break up the family, we shall have done a good deal

to maintain the bond of marriage. But if, having been
given a conditional discharge for twelve months—the

condition of the disoharge being that he should fulfil his

obligations as a husband and a father—at the end of that

•time, or at any time during the year when it appears that

he does not intend to fulfil that obligation, the wife can
then come back to the court. In that case, we say :

“ The
court has done its best to keep husband and wife to-

gether. Now the ordinary course of law must follow.
The law is clear that if husband and wife continue to co-
habit, no order can be enforced, and at the end of three

months it shall cease to be of effect. If you want this

order confirmed, you must take the consequences of that,

and df you want us to enforce it, you and your husband
will have to part”.

7941. The order,, if confirmed, does result in the break-
ing up of the matrimonial relationship?—Yes.

7942. (Lord Keith)

:

That means, Mr. French, that the
wife will have to leave her husband?—She will, or he will

have to leave her.

7943. That is right, but then if she wants the order and
the husband has no intention of leaving her, she will

have to leave him?—If she wants the order confirmed.
But if we had the amendment which we were discussing
earlier, altering “reside” to “cohabit”, she might still

be able to live in a separate establishment under the same
roof.

7944. (Chairman

)

: Yes. I was surprised to see that you
say in paragraph 16 that, at present, decisions in appeals
are not notified to the clerk of the magistrates’ court con-
cerned. Is that never done?

—

{Mr. Hughes)

:

Never
done, as far as we know. Of course, appeals from orders
•are such a rarity that one loses all track of what happens.

7945. {Mr. Justice Pearce)

:

You are only referring, are
you not, to unsuccessful appeals, because obviously the
result of successful appeals must be notified in order that

the court order may be altered accordingly?

—

{Mr.
Sutton): It is never notified direct to the court. The
information comes to us through the appellant’s solicitor,

usually, who produces an order to us.

7946. {Mr. Maddocks): The position is, my Lord, that

there is no official notification to the court. If the
Divisional Court allows an appeal and sends the case
back for a re-bearing, the appellant’s solicitor comes and
tells us about it. We never get any notification from the

Divorce Registry, or anything of that kind, nothing
official.

—

{Mr. Hughes)

:

If I could add one word to that,

it was only comparatively recently that the Lord Chief
Justice gave directions for the results of cases stated to

be notified to magistrates’ courts. Until recently they

were not notified officially from the Divisional Court, but

that is now done. {Chairman)

:

You may be interested

to know that until recently a judge in the High Court

was not notified of the result of the appeal from his deci-

sion—is he now? {Mr. Justice Pearce): Yes.
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1941. {Chairman): Then we come to the question of
“ The division of the home ”. In paragraph 20, you say :

—
“In the opinion of the Association it ought to be

possible for the court, on the application of one of

the parties, to assist in the making of an equitable

arrangement for sharing the domestic chattels. Possibly

a procedure on the general lines of an arbitration out

of court before the chief clerk of the court or the clerk

to the justices, with provision for an appeal to the court,

would meet the case.”

I was not quite sure that the arrangement would work on
Che application of one of the parties. Would it not need
both to consent, or are you contemplating that even if

one objects it should still be done?—I think that if one
of 'the parties wants guidance as to what shall happen to

Che fprniture, for instance, then the court should be
empowered to hear that party and to call upon the other
party to listen to what the first party says. Very fre-

quently, at the end of cases, when an order is made, a wife
says, “ Can I have the wireless? ”, and matters of that

sort, and the procedure we envisage is that this should be
gone into immediately on the conclusion of a case, when
an order is made, and that both parties, of course, should
be present and parties to that enquiry.

7948. Yes, and I (think you contemplate that it will

not be an enquiry into the legal ownership, as to who
paid for it or anything of itlhat kind, but simply an enquiry
as .to how it would be equitable to divide the furniture,

in 'the circumstances of ithe case?—Yes, I think so, and
it would be without prejudice to an application .to the

county count, under Section 17 of ithe Married Women’s
Property Act. What is wanted is some early and quick
decision about what is to happen to the furniture while
the parities .are re-settling themselves, if they are going
to part.

7949. (Mr. Justice Pearce) : I do not know how much
you have had .to do with investigations under Section 17

of the Married Women’s Property Act, hut of course the

question is purely one of ownership, following back re-

ceipts and payment and instalments, and so. I should

have Ithought, from my practical experience of .these

matters, that the two simply do not fit together; you
will either have to deal on the basis of what is equit-

able under all the circumstances or on the .basis of making
an investigation into who has the legal entitlement?—(Mr.
Sutton): I think, personally, that the court of summary
jurisdiction should be able to make a .binding order in that

matter. We are usually faced with an application the

moment the order is made, and we have ait (the present

time to tell .them, “We have no authority to make an

order of any kind”, and that they must apply to the

county court. I think that the court of summary juris-

diction should be able to make a binding order of some
kind. What very often happens, when a separation order

is made, is that the husband disposes at once of the whole
of .the home, and the wife is left practically without any
furniture of any kind, and it 'is against that that we have
to guard. {Lord Keith)

:

Yes, ibut what I think was asked

is: if this new power were introduced, would it not be

better to repeal Section 17?

7950. (Mr. Justice Pearce)

:

No, if I may intervene, one
must have Section 17, because there are many cases where
it is appropriate as between husband and wife to find iwho

is the legal owner of articles, but I wanted to put to the

witnesses that their suggestion would have a much better

hope of success, if the magistrates’ court made a final

order which would over-ride any question of who was the

owner, and have nothing to do with Section 17.—(Mr.
French)

:

What I had in mind, my Lord, when we were
discussing this as a committee, wias that the magistrates’

court would be able to deal itself with a situation where
a wife says, “ I am leaving (or have left) my husband,

with the children. We have only got one single bed to

sleep on
;

there is my husband with two double beds,

and he iwill not let me have them”. The court might
then say, “We can settle that at once, and you shall

have a fair proportion of the furniture ”, and that would
be an end of the matter.

7951. {Chairman) : I think we follow that. But do you
mean 'that forever 'thereafter the furniture so allotted to

the wife would be the wife’s property, or do you mean
that for a 'limited period she should have the use of it?

—

19108

I should say for ever. After all, the husband endowed her

with all his worldly goods, and he should not mind
parting .with some of .them.

7952. I quite follow. I think that the formula now is

:

“ and all my worldly goods I with thee share ”, is it not,

which is perhaps even more appropriate? Passing on to

tenancy, you point out, in paragraph 21, that husbands

are usually the tenants, and it is easier for the husband

to find other accommodation than for the wife and

children, after an order has been made. You say:

—

“We refrain from expressing an opinion whether

courts of summary jurisdiction should be empowered
Ido decide questions of tenanoy in these circumstances,

as such ia jurisdiction seems more appropriate to (the

county court
;
.but ©ur concern is that some court should

be able to exercise a discretion to make a fair order

in the interests of the family, especially the children."

Deciding questions of tenancy is one .thing, as a rule it

is perfectly plain who is the tenant because there is a

tenanoy agreement of some kind. But I thoughit that

you had in mind here some order, irrespective of owner-

ship, to enable the wife to stay on and prevent (the hus-

band from turning her out. Is that m'ot the sort of

thing?—Yes, that is the sort of ithing. (Mr. Sutton):

I should like to say in that connection that practically

all the (tenancies in these cases are controlled tenancies,

as far as our courts are concerned, and very often at

low rentals.

7953. Yes. Then would you explain the tetter pant of

paragraph 25:

—

“We see :no .reason why the court should not have

power to make an original order (under either the

Separation and Maintenance Acts or the Guardianship

of Infants Aots) in .respect of a child oyer sixteen whose

circumstances are such that an existing order under

ithe Separation and Maintenance Acts could be con-

tinued.”

What have you exactly in mind there?—(Mr. Hughes):

It is now possible to extend a child order, when the child

has passed the age of sixteen, if that child is undergoing

a course of educational training. Why, therefore, should

there not be power to make an order for a child of seven-

teen to begin with? At present no order can be made it

the child is over sixteen. We say that if a woman has a

child of seventeen undergoing training at school, college

or elsewhere, then she should be able to come to court

and ask for maintenance, and not be barred by the age

limit of sixteen.

7954. In paragraphs 27 and 28, where you deal with

legal aid and conciliation, there is a very interesting dis-

cussion of the subject, but I do not find any suggestion

have you any definite suggestion to make? There is no

concrete suggestion from the Association as such, because

we feel that conciliation is more a matter for the probation

officers and conciliators. We do, of course, see the

attempts which are made to effect reconciliation at three

levels : firstly, .there is the conciliation which is possible

before the case ever comes into court ;
secondly, concilia-

tion between the time of the issue of a summons and the

hearing of the case
;
and thirdly, and what I think is quite

important, conciliation after an order is made. I think

that .those three separate opportunities of conciliation

ought to be kept well in mind, and that all courts should

have on their staffs probation officers ready at all times

to see parties, and to try to patch things up at any of

those stages. But beyond 'that, we make no definite

suggestion about conciliation.

7955. Then, in paragraph 29, you say :
“ The power of

the court to make an interim order, once it has found

the ground of complaint proved, is not clear ”. To what

Section were you referring .there?—I think it is a decided

case. {Mr. French)

:

There is a decided case on that, my
Lord, but I cannot just think of it. [Fulker v. Fulker

(1936) 3 A.E.R. 636.]

7956. I see, thank you. Then, in paragraph 30, you

suggest that the court should be given specific power, on

application by the husband and on such terms as the

court thirties fit, to set aside its order in such circumstances

and to start the case afresh.

—

{Mr. Hughes): If I may
mention it, there is one precedent for it in summary juris-

diction, namely, in the Employers and Workmen Rules

which are made under the Employers and Workmen Act.
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Disputes between employers and workmen can be heard

in courts of summary jurisdiction, and if the case is de-

cided ex parte, under the Rules the court has power to

set aside its decision and grant a new hearing on such

terms as the court thinks fit. In other words, it may be
by payment into court, or something of that sort.

7957. And is that made on some such ground as you
mention there, that the party claims that he misunder-

stood the date, or time of hearing?—It would cover that

contingency, yes.

7958. (Mr. Justice Pearce) : What you are realily asking

for is this, is it not, that when it appears necessary that

the case should be re-heard, because somebody has mis-

understood the position and not been there, instead of

coming to the High Court, as the parties have to now
in order to get the matter set aside and started again,

they should come back to you?

—

(Mr. French) : Exactly.

7959. It is merely handing over to you the jurisdiction

to set the matter right, which at present can only be
exercised by coming to the High Court?—That is so, yes.

7960. (Chairman): Thank you very much. Then, in

paragraph 31, you say:

—

“ On proof of service of the summons the court may
proceed to hear the case in the absence of the husband
or it may issue a warrant to bring him before the

court.”

And you suggest, for reasons which are given there, that

the court should have a discretionary power to issue a

warrant in the first instance, that is to say, without proof

of service of the summons?—Yes. There are occasions

when a husband has disappeared and we have no idea

where he is, but possibly if his name were circulated to

the police they would be able to find him, and we should
then be able to have him before the court and an order

made if it were necessary. (Mr. Hughes)

:

We intend that

the procedure should be without summons in the begin-

ning, but proceeding by warrant straight away.

7961. (Lord Keith): Then the wife would simply apply
to the court?—She would simply apply to the court, and
if she did not know her husband’s address then the

magistrate could issue a warrant. (Mr. French)

:

It would
have to be sworn information, of course, as for all

warrants.

7962. (Chairman) : Yes. I have no questions on para-
graphs 32 or 33, but there is one word in paragraph 34
which puzzled me :

—

“Opinions vary as to the merits of suspending the
operation of a commitment warrant for non-payment of
arrears under a maintenance order. We are, however,
unanimous in our view .that there is authority for the
practice . .

I thought perhaps you meant there that you are unanimous
in your view that .there is good reason for it?—Not quite.

It has been suggested that magistrates’ courts have no
power to make suspended commitment orders but we feel

that there is statutory authority for this practice.

7963. Then, I have only one other question, on para-
graph 40, where you say:

—

“ The Association is of opinion that in hearing cases
of variation, revival or discharge of maintenance orders,
•the court should be able to admit, as evidence, the de-
position of an absent party or witness.”

Did you intend that to apply to people who are in the
country and could be traced?—Yes. We had in mind the
many cases we get under the Emergency Laws
(Miscellaneous Provisions) Act, where a complaint to vary
an order made, shall we say, in West London, has been
made by a woman living in Birkenhead. The original
court, which is the West London Court, has to decide
where her application should be heard. It may be that
the husband is living in the West London district, and it

would be easy for him to come to the original court. It

has then to be decided whether the wife who is making
the application will have to come down to London, or
whether the husband will have to go to Birkenhead unless
he chooses to write a letter. It would be much better if

the woman’s application could be heard in Birkenhead,
and the court there could have a deposition taken from
the husband at West London Court, which could be read
and considered by the justices at Birkenhead.

7964. I quite see the convenience of it, but there would
be no opportunity of cross-examining the husband on the

deposition?—Then I would suggest following the pro-

cedure under the Maintenance Orders (Facilities for En-
forcement) Act, that the court at Birkenhead could send
back the deposition together with the evidence .that they

had taken of the wife, so that the West London Court
could further examine the defendant in the light of the
evidence of the wife.

7965. The magistrate could in effect cross-examine him?
—Yes. (Mr. Mace): On that point, surely there could
be procedure such as taking evidence on commission,
where an agent could be appointed to the cross-examina-
tion? (Chairman): Yes, that might be so.

7966. (Mr. Justice Pearce): May I deal first with the

question of enforcing maintenance orders? Let us assume
that the present procedure does not work very well. I

would like your views on the value of the various
suggestions that have been put ibefore us. One is your
suggestion, which, in substance, is to hand over the en-

forcement of maintenance orders made in the High. Court
to the magistrates’ courts. Another is that the summary
procedure should be adopted in the High Court. Yet
another is that the enforcement of orders should be re-

tained in the High Court if they are over a certain amount
of money, or are in respect of a certain class of case, for

instance, that of the small businessman whose affairs might
have to toe investigated in detail. Do you think that it is

better to hand over the enforcement of all the orders to

the magistrates’ courts?—I think, personally, that the

magistrates’ courts would be able to deal quite adequately
with any sort of order, however much it was and whatever
the type of person involved.

7967. It has been suggested by some witnesses that it is

undesirable to have the large orders enforced in the
magistrates’ courts, because although they are so obviously
good at enforcing the small orders, they may not be so

good at dealing with the large orders, the £1,000 a year
or the £2,000 a year order?

—

(Mr. Hughes): We think

that the same principles would apply whether the man
were earning £8 a week or £1,000 a year. The magistrate
could have an enquiry into means. (Mr. Sutton)

:

May I

say on that, we do admit evidence of earnings by certi-

ficate? We have full power to issue a distress warrant,
and I can see no reason why we should not enforce an
order to any amount so long as the order is registered

with us at the application of one of the parties.

7968. (Lord Keith)

:

Am I right in understanding that

your proposal is that when an order has been made in the

High Court, if a party wishes it to be enforced in the
magistrates’ court, she will register it there?—Yes, that

is the procedure I should like to see adopted. (Lord
Keith): If the party does not want the order to be
enforced in the magistrates’ court, of course that party

would not register it there. I wondered if that met the

point Mr. Justice Pearce was putting about the possible

difficulty of the enforcement of large orders in the

magistrates’ court.

7969. (Mr. Justice Pearce)

:

It does not really, because

I suggest that if you are going to leave it to the parties

to register the order, you are much more likely to have
confusion and difficulty. You see, a large number of

orders are made annually. If registration were automatic,

that could be both efficient and reasonably easy. If you
are going to leave it to the parties to make application,

then there may be arguments and delays, and you will

lose a good deal of the efficiency of the procedure, will

you not? For instance, a wife may not ask her solicitor

to take proceedings to register the order until the arrears

have piled up.

—

(Mr. French): Could it not be made
mandatory that on the application of either party the

order should be registered and enforced?

7970. 1 wonder whether you are wise to leave it to either

party instead of having a clear-cut machinery whereby,

automatically, the enforcement of orders for mainten-

ance, whether a wife is competent or incompetent at look-

ing after herself, comes under the jurisdiction of the

magistrates’ courts?

—

(Mr. Sutton)

:

That could be con-

templated when the order was originally made. And if

it were not done, then if the wife found that the order

was not being complied with, could she not immediately

make an application to the court of summary jurisdiction?
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7971. {Chairman): Why have applications? If you
are going to have this plan at all, why should not you
have a rule or an Act providing that, whatever court
makes the order, it shall be registered and transferred to

the magistrates’ courts for the purpose of collection and
enforcement?

—

{Mr. French) : I must say that this is what
I had in mind when we were discussing this, but I think

that a certain amount of modesty made us feel that we
should not suggest that the High Court should register

every order for enforcement through summary courts.

But, of course, if the High Court thought it a proper thing

to do, I am sure we could deal with the matter ade-

quately, and I should like to point out that many of the

people who come before the West London Court, at any
rate, are earning £1,000 a year and often much more.

7972. {Mr. Justice Pearce) : I rather suspected that it was
diffidence which made you put it that way, hut I suggest

that if the scheme is to work in the right way, it should

be automatic, ‘because once you leave it to wives to enforce

their rights there are a large number of them who are

not very good at it?—Yes. {Lord Keith): I am a little

at sea on this .procedure. In what magistrates’ court is

the order to be registered? {Mr. Justice Pearce)

:

Where
the man is. {Lord Keith) : Where the man is, but then

if the man goes away to another magistrate’s jurisdic-

tion, what would happen then?

7973. {Mr. Justice Pearce): It would be dealt with,

would it not, in the same way as a maintenance order

which was made in the magistrates’ court?—-Exactly.

{Mr. Macldocks)

:

That is, if the High Court were content

to leave it solely to the magistrates’ court to deal with

the order, because magistrates would hesitate to vary a

High Court order.

7974. {Mr. Justice Pearce): As long as it is left as a
High Court order, dependent on the wife’s applying for

enforcement in a magistrates’ court, you are going to

have the difficulties which do beset cases where wives let

arrears pile up?—Yes.

7975. Now supposing it were handed over to the

magistrates’ court entirely and automatically, would it not

work satisfactorily if there were a power either in the

High Court when making the order to say that any pro-

ceedings for enforcement should be taken in that court

or in the magistrates’ court subsequently to return to

the High Court any order which seemed more suitable

for enforcement there? I will tell you why I suggest

that. I know that magistrates’ courts are perfectly

capable of collecting large sums, but there are many cases,

are there not, where the right way of finding out how
to enforce the maintenance order is by the investigation

of balance sheets, and various matters like that, which, in

the normal course, are better done by someone with more
leisure than magistrates, and by a person who is used to

dealing with accounts. Would you agree?—Yes, I think

that we should all agree there. I should say that the

best way of dealing with the difficulty would be first to

give the High Court a discretion on the application of

either party at the beginning to make the order payable

through a magistrates’ court and then, as you say, to

empower magistrates’ courts to return to the High Court

any order they thought should be enforced there.

7976. With regard to paragraphs 3 to 6 of your memo-
randum, I want to ask you about the position which arises

when cohabitation or residence continues after the making
of an order. You say that when a confirmable order has

been confirmed it should be enforceable unless cohabita-

tion continues. That suggestion seems to me to give rise

to this difficulty. The order having once been confirmed,

the wife may feel compelled to leave the husband, even

although she wants to continue cohabiting with him and

even although he has got into the habit of regular pay-

ment, merely to keep her order
_

alive. Might it not be

better to dispense with the provision that the order should

be unenforceable if cohabitation continued? Could it

not be said that where the court has made a maintenance

order under which the husband is paying and yet the

spouses have continued living together, the court has set

right the only real trouble between them?—What we had

in mind was that a confirmable order would subsist

perhaps for a year and by that time, as you say, the

husband would have got into the habit of regular pay-

ment. Then, there would be no occasion for the court

to intervene at all, and no occasion for the wife to leave.

19108

Cohabitation can continue, the order will come to an end,
and if the trouble starts again, she will have to come
back to the court. {Mr. Sutton)

:

I look at it in this light.

If the court is given power to make a confirmable order,

she has not got to leave the home, and even if the order
is confirmed she can still stay there. But it has always
been recognised that where parties are cohabiting then
the court should not be asked to step in to enforce an
order, which may result in the husband going to prison.

Our suggestion means, therefore, that the wife is not forced
to leave the home, but if she wants to enforce the order
against her husband, she should cease to cohabit with

him, although she can still remain in the house and the

family can continue as a whole.

7977. Yes, I see your point, but I was thinking that

perhaps in a number of cases it would not become neces-

sary to enforce payment, though it is necessary that the

order should be enforceable to make the husband keep
up his payments?

—

{Mr. French): You mean that the

order should be a confirmable order capable of being

confirmed at any time, so there would always be over

the man’s head the threat of having the order confirmed.

7978. I suggest that is a possible view of the case, other-

wise she might leave the home merely in order to save

her order?—Yes.

7979. She may say, “Whatever happens I want my
order, because I am determined that I and the children

shall have enough to eat ”, but she would be content that

it remained in the background provided she is given that

assurance?—I think she would. As we have drafted our
suggestion, she would not be able to get her order con-

firmed unless her husband had neglected to maintain her

during the year, to the extent of at least two weeks, so

that if he had become a regular payer she would not be
entitled to get the order confirmed and therefore would
not leave.

7980. On the question of appeals, do you think it is

desirable that, in all cases where the Divisional Court

over-rules a magistrates’ court, the transcript should be

sent to the latter court?—Yes, most certainly. We have

had a good example of that recently at West London.

There was an appeal and the Divisional Court criticised

the magistrate’s decision, but the criticism only came to

the notice of the magistrate through the solicitor for one

of the parties. That was most unsatisfactory.

7981. You appreciate that that would entail a certain

expense, and it is desirable to know that it is considered

necessary?—Yes, it is.

7982. With regard to cases where the Divisional Court

has dismissed the appeal, do you think that there is any

real necessity for a transcript?—I do not think so. I do

not know if my colleagues do.

7983. I suppose that it might be desirable to have a

transcript of those cases where, though the appeal was

dismissed, the Divisional Court drew attention to any

mistakes that had been made?—Yes, we want to be told

of our errors, but not of the things that we do right.

7984. I fully appreciate the reasons which lead you to

think that there should be an appeal to quarter sessions,

but there are considerations on both sides, are there not?

The real substance of your criticism is, that as the magis-

trates have seen the witnesses in court, the Divisional

Court is very reluctant to interfere on questions of fact

unless it is obvious that the magistrates must have gone

wrong?—Yes.

7985. Now the difficulty about giving a wider appeal

from magistrates than there is at present is this, is it

not, that the only deterrent to an appeal would be the

question of costs?—Yes.

7986. It would not, of course, be right that poverty

should debar one discontented litigant from appealing

when another is able to, so one would really have to have

the position where a large proportion of the appeals fell

on public funds?—Yes.

7987. Both sides of the appeal, namely, appellant and

respondent?—Yes.

7988. Do you think that it is really necessary to have

re-hearings on fact in these cases?—In view of the con-

sequences to a man of having an order made against

him, and the consequences to a wife who fails to get

her order—consequences which may last for the rest of

their lives—it seems to us most important that there
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should be a re-hearing on the facts, because of the many
instances which we have in mind where, had the High
Court heard the facts, they might have come to a different

conclusion.

7989. Of course your same arguments would apply to

the importance of decisions in the Divorce Court?—Yes.

7990. There is no certainty that the second decision is

the right one, because it is merely a case of human
beings trying to gauge the credibility of the witnesses?

—

Yes, that is so. (Mr. Sutton): The position, as I see

it, is this. I sit with metropolitan magistrates every day
and I have every confidence in them, but there are times

when I think their decisions are wrong. At other times,

I am quite sure that they are wrong and we do, time after

time, get the woman or the man saying, “We want to

appeal ”. When we tell them the procedure to be followed,

they simply give the matter up as hopeless.

7991. In such a case, whether the appellant would win
or lose his appeal would depend on whether it was heard

by a magistrate who took the same view as you did or

by a magistrate who took the same view as the magistrate
who tried the case in the first place?—The justices are

often sitting with a clerk who may be biassed. For one
thing, he is a local man. My experience shows that some
magistrates make orders very easily; other magistrates

on the same set of facts would not make an order. That
is the thing that should be guarded against.

7992. Let us assume that experience in a Divisional

Court leads one to find that there are a certain number
of cases where one feels completely certain that the magis-
trates were right

;
that there are a larger number of cases

where one thinks one would have come to exactly the
same conclusion if one had seen the witnesses but one
is not sure ; and that there are a few cases where one
feels surprised that the magistrates came to that con-
clusion, thq,ugh one realises that as they saw the witnesses,

it may have been the right conclusion. Are you not
causing a great deal of expense for the few cases in which
you think that a different decision might be reached
by some different tribunal?—I look on it in this light.

In criminal matters, when a man is convicted by a
magistrate, rightly or wrongly, he has a right of appeal.

He appeajs, and in a great many of those cases the
decision of the magistrate is upset on the facts. Why
should the decisions not be equally upset on the facts in

civil matters? We get numerous appeals to quarter
sessions. The magistrates are not universally right. Why
should there not be an appeal in these matrimonial cases?

7993. You keep using the word “right”. You may get
a different decision—wherever people are exercising judi-

cial faculties, they will not always all arrive at the same
decision. I agree that you may have a different decision
on many questions of fact if you go to a different tribunal,
whether it be a different judge or a different magistrate.
But is it not rather dangerous to assume that it is always
the wrong decision when two or three magistrates hear the
case the first time, and the right decision when two or
three magistrates hear the case the second time?—(Mr.
French)

:

Might I say this? Firstly, I think that what we
have in our minds, in putting forward this proposal, is a
desire to have a unity of procedure in magistrates’ courts.
Apart from matrimonial matters, all appeals are to quarter
sessions on fact. Even bastardy orders can be appealed
against ; their refusal can be appealed against to the
County of London Sessions. It does seem to us, at any
rate, that there is no particular reason for distinguishing
a matrimonial order from a bastardy order. Secondly,
we arq very anxious to have a clear-cut settlement of the
law in all cases. So often it is extremely difficult to tell

what the decision has been in a particular case, because
it must have been partly on fact and partly on law. If
the appeal on fact were to quarter siessions, and then we
had a case stated on the law, we should get our law much
clearer than it sometimes is now.

7994. (Chairman): One question arising out of that:
•are you suggesting that there should be this appeal to
quarter sessions ,where itihe only dispute is on the amount
of payment to be made?—(No, as to the facts of the order,
whether there has been persistent cruelty, or whatever
it may be.

7995. (Mr. Justice Pearce): Would you have an appeal
from quarter sessions to the Divisional Oour't on the ques-
tion of law which is involved jn the question of fact?

Take the question whether there could have been deser-
tion as a matter of law—that is quite different from the
question of fact whether there was desertion?—Exactly.

7996. In an ordinary case of desertion, on your sug-
gestion the loser goes to quarter sessions for a re-hearing
before the justices?—Yes.

7997. And supposing the winner in the first court
considered that there was no legal possibility of that
second court finding that the facts could not amount in

law to desertion, he would be entitled to go too the

Divisional Court?—Yes, he would.

7998. (Chairman): Would (that be on a case stated?

—

By quarter isessions, yes.

7999: (Mr. Justice Pearce)

:

There would be a very large

number of appeals if this were introduced?—I do not
know. There might not be. For one thing, the law might
become rather clearer than it iis at present and there would
not be so much ground for appealing on the law. I do
not think that there would be a great increase in the num-
ber of appeals on fact, because I can say that at present,
whenever we feel that there is an occasion for an appeal
by either of the parties, even if they have no money, we
finance them out of the poor box. Most of the cases

in West London, at any rate, which go Ito the High Court,
have gone because we have financed the appeal.

8000. You say that the law might become clearer, but
the real trouble about the law is its application to
facits?—That is the greiaJt trouble.

8001. And really, all the difficulties of matrimonial law,
on the whole, have been whether a particular set of faats

can come within certain quite dear legal principles?

—

That is so, bu't with a case stated one formulates .the point
precisely. “ The opinion of ithe count is required on the
following ”, and so we get a direct opinion.

8002. (Chairman)

:

I only want to add this. If you had
an appeal and re-hearing at .another court, and if people
who .could not afford it were assisted or were allowed to

have it free of expense to them, would not tie loser

appeal almost every time? My experience is (that the
defeated litigant .always thinks he is right, especially on
a question of fact. Can you imagine (he loser not appeal-
ing, if he could have a complete rehearing before another
court which .might take a different view, without expense
to himself?

—

(Mr. Sutton): A court of quarter sessions
would have power to award coats and that would be in

the person’s mind. He would not appeal for the sake
of appealing, if he knew that he might have costs awarded
against him.

8003. (Mr. Beloe)

:

Could I ask what is the great diffi-

culty of appealing now? Why is it that people are dis-

couraged from appealing when you tell them about the
present method of appeal?—The position is that there is

practically no appeal on facts at .the moment. (Chair-
man): The difference is this, I think, Mr. Beloe. At
present, it is said that the appeal to a Divisional Court
will be dismissed if there is any evidence on which the

magistrate could come to this decision, whereas under the

new procedure suggested, there would be a complete re-

hearing from the beginning, with power to call fresh

evidence, by a b'ody which is .going to form a completely
independent conclusion. (Mr. Beloe): I thought there

was something more to it than .that.

8004. (Mr. Justice Pearce)

:

May I intervene? So many
of these questions arise from the sort of case where the

wife slays the husband drove her out, told her to go,

pushed her out of the door and so on. The husband says

he did nothing of the kind, and that the wife said she

was going back to her mother and wanted to go. The
magistrates listen to this, with various witnesses support-

ing the parties on either side, and come to a conclusion.

When that goes .to a Divisional Court, the court, having
gone through it, generally says: “We did not see the

wife. The magistrates say that they firmly believed her,

though some of her answers in cross-examination were

unsatisfactory. Therefore we should not interfere with

the findings on fact”. If you have a re-hearing it is a

different matter. If does not matter whether the first

magistrate believed or disbelieved the wife, the.whole, of

the evidence is heard again. It is that re-hearing which

you would like?—Absolutely, (Mr. Beloe): I did not
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realise that the litigant would understand, when he asked

whether he could appeal, how much would depend upon
wtet had happened in the lower court.

8005. (Chairman): I think that the point is this. If

he asks somebody, “ Have I a chance on appeal? ”, he

would 'be told at present in many cases, “ No, you have

no chance at all, because if there is any evidence justify-

ing the finding, your appeal will be dismissed ”. Whereas

if there is a re-hearing his advisers might say, “ Yes, go

ahead, you will have a fresh tribunal who may take a

different view ”.

—

(Mr. French) : At present, if we are

asked, “ How do we proceed, what is the procedure for

going to the Divisional Court? ”, we say, “Go there and

find out ”, whereas, if it is an appeal to quarter sessions,

we say, “ We will show you how to make out your appeal

and you will hear from quarter sessions ”, and that may
be much sooner than through the Divisional Court.

8006. (Mr. Justice Pearce): If you mean that the pro-

cedure should be simplified for appeals to the Divisional

Court, that is a matter which could be attended to on

the suggestions you put before us, but if you are making

that point, it should be clear that that is the point.—We
are not making that point, but it is an additional dis-

suasion when a person asks how he should appeal.

8007. (Mr. Beloe) : If I were an ordinary litigant, that

would be the thing which would influence me in the

first instance. If I asked the clerk of court, “What
shall I do? ”, and he said, “ You must start an action

in the High Court ”, it would immediately muddle me.

—

(Mr. Hughes)

:

He has to go to a solicitor to do it for

him. That is what it amounts to in practice.

8008. (Mr. Mace)

:

Would you turn to .paragraph 26?

Do you mean that the giving of legal aid in matrimonial

cases may be a good thing in that both parties will be

represented by solicitors, but that at the same time it

may not help conciliation?

—

(Mr. French): I think we
mean rather more than that. We mean that there are

quite a number of cases where it is not necessary for

legal aid to be given at all, a number of cases which the

court can deal with quite easily, looking after the interests

of both parties. Then, we did mean that sometimes

there are solicitors, usually young and inexperienced, who
may do rather more harm than good where there is a

possibility of reconciliation.

8009. You would not oppose the Legal Aid Act apply-

ing to your courts?—‘Not at all.

8010. The point you are making is that legal representa-

tion may hinder, and very often in fact does hinder, recon-

ciliation?—-It does. So many of the young counsel who
are sent down are completely inexperienced. They are

finding their feet; and novices can sometimes make a

mess of things.

8011. May I turn now to paragraph 6? I leave entirely

the .point which Mr. Justice Pearce took. I am dealing

with another point, and I am looking at it, not from

the viewpoint of the metropolitan courts where you have

a metropolitan magistrate, a reasonably small staff, and

—excuse my saying it—a reasonably small number of

cases, but from the northern cities’ point of view Liver-

pool, Manchester, Leeds—where we have a number of

matrimonial courts sitting each day and dealing with

the type of husband and wife who come from the dock

area of Liverpool and the hard industrial areas of the

North. Are you not going to invite a very great number

of cases where a wife comes down and says :
“ He is

not paying me enough ; I want an ‘ interim ’ order. I

have not got real grounds to leave him, but he is not

paying me enough ”.—It may be that there will be an

increase in the number of such cases and then it will

be for the court to decide whether there has been wilful

neglect to maintain, and the order will only be made if

the husband has committed that matrimonial offence.

It is far better that the court should deal with a husband

who is committing such a matrimonial offence than that

it should be unable to deal with him because his wife

does not want to leave him.

8012. Would it be your view, that the fact that the

wife can go and get an order while she and her husband

are still living together will cause matrimonial strife be-

tween husband and wife, where it does not exist today.—

-

I suppose that the strife exists anyhow, if she is not

getting the money she thinks she should get. And going

19108

to the court may not make it much worse; it may in

fact make it better because it will be brought into the

light of day.

8013. You do not think that the fact that the wife

may threaten court proceedings for a matrimonial offence

which does not necessitate her leaving the home, is going

to cause more difficulty in the home?—I do not think so.

It depends entirely upon the temperaments of the respec-

tive parties, of course.

8014. (Mr. Maddocks)

:

Following that up, you do deal

now with applications for orders on the ground of wilful

neglect to maintain where the wife has not left the home
and does not intend to leave the home?—We do, certainly.

8015. (Chairman)

:

Then what are you adding by this

suggestion?—At present, we make an order which is a

permanent order, and it is really rather a piece of eye-

wash. We know that both parties are going to continue

to live together. We make the order and say to the

husband :
“ You have to pay your wife £2 a week ”, and

we hope that he will not read the note at the bottom

of the order which says that it is not enforceable as long

as they reside together.

8016. (Mr. Maddocks): I want to refer again to this

question of appeal that Mr. Justice Pearce was putting

to you. He was seeking to draw an analogy between

appeals on fact from magistrates and appeals on fact

from judges. Is the view of your Association founded

on this, that it is so much easier for a magistrate to go

wrong on fact when he has no one to help him, and the

parties are not represented, than possibly it is for a High

Court judge to go wrong on fact, where he has a solicitor

and counsel?—Undoubtedly.

8017. The Chairman asked you about multiplicity of

appeals, should your suggestion be acceded to. Is it

your experience with appeals that, generally speaking,

people do not appeal when they are in the wrong?—Yes,

I think that is so. It did occur to me when my Lord was

speaking about that. The surprising thing about many

of the people we deal with is that they go into the witness

box and tell a number of lies, and appear extremely

indignant about it all, and then they go out and say:

“I got off very well there, didn’t I? It is well worth

paying £2 to get rid of her ”.

8018. (Mr. Young): Mr. Justice Pearce has asked you

most of the questions I had intended to put, but I am
still puzzled about your proposal for appeals. Do I under-

stand that under the re-hearing that you suggest, not only

would the witnesses who appeared at the first hearing be

recalled, but both parties would be entitled to bring new

evidence by new witnesses?

—

(Mr. Sutton): It would be

a completely new hearing, and so the parties could call

whatever witnesses they liked. (Mr. Hughes): I am

drawing an analogy with the hearing that takes place
.

at

quarter sessions, and what we have in mind is something

on those lines. New evidence can be called and the

parties have an entirely new hearing.

8019. I wondered if it was that. I have had only one

experience of that, where a man discovered that he had

not brought the evidence which he ought to have brought

;

he appealed and was very successful. It shocked me,

as a Scottish lawyer, that in the criminal courts you could

have a second try, in that way. If you adopted that pro-

cedure in matrimonial cases, then any party could go to

a first hearing and say, “ I think I have enough evidence .

Then, when he finds that he has in fact lost the case, and

it is due to his not having the appropriate evidence, he

can appeal for this re-hearing. Would that not be the

result of it?—That would be the result. If the witness

was not called in the court below, and was called in the

court above, there might easily be a different decision,

and that is what we have in mind.

8020. As I understand it, you want this procedure

because you think that the decision of the magistrate may
be wrong?—Appeals are so rare in these matters that we

feel there is something wrong.

8021. What I am suggesting to you is that if this pro-

cedure were introduced, could it not be used for a different

purpose altogether, that is to say, the party could present

a certain amount of evidence and then, if he finds either

that he has not brought enough evidence or that he has

not brought the right kind of evidence, he could apply

for a re-hearing, and have the case tried all over again?—
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That happens in affiliation appeals, bastardy orders. The
woman can have an appeal and call further witnesses,

even though the justices did not see them in the court

below.

8022. It is quite clearly having a second attempt.—

I

think that is what we have as our aim. {Mr. French)

:

The aim is to get at the truth, and if a second go results

in the truth being revealed in the court, then I think

the second go is justified.

8023. If that is the principle, why should you not have
a third go?—One has to be practical as well as an idealist.

8024. (Mrs. Allen): In paragraph 4 you refer to the
fact that quarrels may arise over money. Have you any
idea how this can be resolved, apart from the present
procedure? We have had suggested to us that a good
deal of it would be resolved if the wife had a legal

entitlement to a certain proportion of the husband’s
earnings.—It seems to me that the fewer rights that are

stressed in marriages the better. Marriage is a matter
of give and take. My Lord, I feel that this question
would perhaps be beyond the scope of our memorandum.
Our Association has not instructed us to express any
opinion on that. (Chairman)

:

The Association’s remedy
appears in paragraph 6.

8025. (Mr. Beloe): May I turn to paragraph 19? I

should like to try to get clear what is to be the procedure
if the magistrates’ courts have the duty of dividing furni-

ture between the parties. Would the magistrate say to

the parties, “ Now, you can ask me to do this, or you
can go to the county court about it"?

—

(Mr. Hughes):
The order would be binding. (Mr. French): That would
be so, I think.

8026. You see my point? It should be a final order,

but the wife should know before she asks for it that

she has another kind of right if she wishes to exercise

it.

—

(Mr. Hughes)

:

Certainly. We would not suggest

that we should deprive the county court of its jurisdiction

in this matter, and it would be a matter for the wife to
decide to which court she would go.

8027. In many cases the wife is represented, is she, by
a solicitor?—Very often not.

8028. So that it would be very important that her rights

should be fully understood by her before she elected to

go to the magistrates on this point.—We are always
explaining rights of that kind to parties, and I am sure
that we should do it very carefully and, if necessary, say

:

“ This is a difficult matter
;
you had better go and see a

solicitor ”, and if need be we would pay his fee out of the

poor box. (Mr. Sutton)

:

In every case where a woman is

not represented, she iis always referred to the probation
officer when she makes an application for a summons, and
the probation officer would give her advice on those lines.

8029. I wanted to be sure that there would be no
question in the wife’s mind as to what her rights were?

—

(Mr. French)

:

No.

8030. Then with regard to paragraphs 23 and 24, I

imagine that you are aware of the kind of home which
is visited by all sorts of welfare officers. You might, for
instance, have a home that was visited at one and the
same time by about seven different officers. I just wondered
whether you were sure that in these children’s cases the
probation officer would always be the right person to visit

and make a report to the court, or whether, for instance,
the children’s officer might be used?

—

(Mr. Sutton): I
should like to say that I had in mind Section 1 of the
Children Act, 1948, when that particular portion of the
memorandum was drafted. The children’s officer could
do the visiting and reporting equally as well as the proba-
tion officer, except that the probation officer is an officer

of the court and would have an official standing in that
particular matter, to visit at any time, and it would be
the duty of the probation officer to report when the matter
came before the court.

8031. I imagine that if the home were unwilling to
receive the children’s officer, you would think that there
would be something odd about it?—Yes.

8032. I notice you suggest that it should be sworn
evidence?—Yes,

8033. I am not trying to put the children’s officer up
against the probation officer, but it seemed to me that

in some cases possibly the children’s officer might be

.even better trained and qualified to investigate the condi-
tions than the probation officer?

—

(Mr. French): The
wording there should be “ probation officer

”—leave out
the word “ female ”—and then add, “ or other person
approved by the court”, and then the court can decide,

8034. Then, as to paragraph 25, have you any evidence
that children have been actually prevented from receiving
continued education because of the absence of this provi-

sion?

—

(Mr. Hughes) : We have not very much evidence
that that has happened, but we do not hear of the applica-

tions that have been frustrated in the absence of provision

for that. I myself have no particular evidence that there

have been many cases in which applications would have
been made. (Mr. French)

:

I have come across one or two
cases where husband and wife have separated

;
one of the

children is over sixteen but still going to school, and the

magistrates’ court has no power to deal with the child,

8035. And I suppose what might happen then is that

the local education authority would be asked to provide
some money out of public funds to help?—Yes,

8036. And it is really very unfair that the father should
not provide that money himself?—Exactly.

8037. I am not very well qualified to ask you about this

further point but I am interested in it. As to paragraph
18, would you care to enlarge upon this suggestion thal

the court should have discretionary power to limit the

duration of an order, having regard to the length of time
the parties have been married, their circumstances, their

ages and the ages of any dependent children?

—

(Mr.
Hughes): We have in mind there the younger married
people, couples of the age of twenty-three or twenty-four,
and an order made until one of them perhaps is seventy,

We think that there should be some limit put on an order
and that a wife should not be, so to speak, a life-long

pensioner of her husband. That is the main class of case
we have in mind. At our court at Old Street, we have
orders of over twenty years’ duration which are still being
paid, and the husband and wife have long ceased to have
any regard for each other at all. She calls him “ Mr.
Smith ” and he calls her “ Mrs. Smith ”.

8038. And you would give complete discretion to the

court about this, with no safeguards at all?

—

(Mr. Sutton):
Very often we have two young people who, for various
reasons, separate after perhaps twelve months of married
life. The wife is entitled to a maintenance order and
obtains one. We do think it unfair, where the wife can
earn her own living, that she should become a pensioner
on her husband for life. (Mr. French): There are so

many wives who say, “ I am not going to work when
my husband can keep me ”.

8039. (Lady Bragg): May I ask a question . about the

confirmable maintenance order? If the husband’s circum-
stances changed, could he apply to the court for the order

to be varied?—Yes, we should have to have a provision

like that. Any order made by a court, including a con-
firmable order, must be able to be varied on the

application of either party, on the production of fresh

evidence.

8040. And the matter will be rather more difficult when
you have only one person’s word against the other, will

it not? It will not be such an easy question to decide

as when the money is paid into court in the ordinary way?
—The court may have to make up its mind which of two
people is speaking the truth, but it often has to do that.

8041. Then as to paragraph 20, have you had experience

of the husband, after the summons, quickly getting rid

of the furniture and going to live with his mother?
—Very often.

8042. I am wondering whether your suggestion might
not make that more likely to happen. Have you known
other cases where the husband has been very disagreeable

about the furniture at the time, but when feelings have
cooled down a bit, the probation officer has persuaded

him, for the sake of the children, into giving up some of

the furniture peacefully? I am putting it to you that if

your proposal came into force, the husband might,

especially in the heat of the moment, just get rid of the

Printed image digitised by the University of Southampton Library Digitisation Unit



MINUTES OF EVIDENCE 837

21 November, 1952] Mr. D. Sutton, Mr. D. E. Hughes, LL.B., and Mr. S. French, M.A. [Continued

furniture before any arrangement was arrived at?—I think

that in some cases he might, if he realised that this might

happen. {Mr. Sutton) : We could safeguard the position

where the husband refused to hand over the furniture

and disposed of it, by placing a value on it, and the

husband would then be bound to pay a sum equivalent

to the value of the furniture.

8043. You would have to take his word for its value

if he got rid of it?—The court would assess the value.

{Mr. French)-. There will always be some rogues who
will find a way of circumventing whatever we plan.

8044. You say at the end of paragraph 28:

—

“The solicitor accepting the case receives a detailed

report from the probation officer and is thus fully aware

of the efforts already made to restore matrimonial

harmony. . .

What I do not quite understand is, which solicitor?

Should not both parties have one?

—

{Mr. Hughes): We
are thinking there of the difficult cases where the wife

should have legal assistance in putting her case before

the court, and in those cases she is given a solicitor free

of charge. The probation officer, having already investi-

gated the case, as they always do in our courts, is able

to give the solicitor some particulars of the history of

the case, including the attempts which he or she has

made to effect reconciliation. The solicitor on coming

into court is, therefore, in full possession of all the facts,

including an indication of what hope there still is of

achieving reconciliation between the partes. Very often,

of course, if one party is granted legal representation,

the magistrate says that the other party must have it too,

and in very many cases both parties, if the facts are

difficult, or if the law is involved, are given legal help.

8045. Both solicitors can see the report of the proba-

tion officer—I am thinking simply in terms of reconcilia-

tion?—{Mr. French)

:

They would, I think, generally.

8046. Then, with regard to paragraph 34, would you

tell me how, in a metropolitan court, you put into effect

a suspended committal? Has it to go back to the magis-

trate at all, or do you as clerks straightaway, obviously

with a warning to the man, put it into execution?

—

{Mr.

Hughes): The warrant is signed on the day on which

the order is made and kept, so to speak, in reserve, until

the man has failed to keep the conditions of the suspended

order. Then usually the wife will come along and ask

for the warrant to go out and for the man to be arrested

and sent to prison. The practice is to ask her to fill

up a form so as to get something in writing from her

to say that she has not had the money. Then the warrant

is issued to the police for execution. But when the man
has fallen on evil times since he was before the court

and the adjudication made, it sometimes happens that

the magistrate will say, “ We will not issue this today

The great difficulty about a suspended warrant—

I

think I was responsible for putting this in the paper

—is that something may happen after an adjudica-

tion. A man may fall out of work, therefore he is

no longer wilfully refusing to pay, nor is his failure to

pay due to his culpable neglect. It seems to me that

there should be some safeguard ;
once a suspended

warrant is made in court it should not issue if his failure

to pay is due to causes beyond his control. With that

in view, we did attempt to draft something which might

form a suitable addition to summary jurisdiction rules

dealing with this matter. {Mr. French): I think that

Lady Bragg wanted to know whether the magistrate

decided whether a suspended warrant should go out or

not. The answer is, as far as my court is concerned,

where a magistrate has made an order fairly recently

and the man has failed to comply with that order for

more than a week, I issue the warrant without consulting

him, unless I see any particular reason for not doing

so. But where there has been a lapse of time, or there

seems to be any difficulty, I always speak to him.

8047.

Do you bring the man into court and explain?

—Sometimes I have a note attached to the committal

order for the warrant officer :
“ This man must be^brought

before the magistrate before being sent to prison
.

.(Mr.

Sutton): At our particular court a warrant is signed

and put into suspension. If the man fails to comply

with the conditions the warrant is issued, but the warrant

officer has explicit instructions that if the man gives any

explanation of any kind as to why he has not paid,

he must be brought before the magistrate before being

taken to prison. When the suspended order for com-

mittal is made, the man is told in court that. if he falls

ill or out of employment, it is his duty to inform the

court. If he fails to inform the court he has only him-

self to blame if the warrant issues. He is told that quite

clearly when the suspended committal order is made.

8048.

{Mr. Brown): In paragraph 1, you say:—

“ During the last twelve months the sum received at

the courts on periodical payments of maintenance, and

subsequently paid out, totalled £575,533.”

Am I right in thinking that the remuneration of London

magistrates’ clerks is not in any way dependent on the

amount of money they collect?—Most unfortunately, you

are.

8049. Have you any information about other courts

that have a different system?—(Mr. Hughes): I think

it is a custom in the provinces that a commission ot

five per cent, is charged. Whether that, goes to the clerk

I do not know, but it is not the case in London. {Mr.

Sutton): I think that very few clerks who are collecting

officers are remunerated on a commission basis, it is

now included in their salaries.

8050. That is an opinion, not a statement of fact?

I think it is the present position. I think there are very

few cases of payment on a commission basis.

8051. (Lord Keith): I should like to be a little clearer

in my mind about the division of the home. I suppose

that in the great majority of cases the household chattels

will have been provided by the husband?—(Mr. French).

If the wives we hear are to be believed, no.

8052. When the wives say that they have paid for

the household chattels, do they mean, do you think, that

they have paid for them out of rnoney they have received

from their 'husbands?—Some of them have worked before

marriage
;
some continue to work after marriage and to

add to their homes.

8053. I appreciate that there may be many cases where

the wife has herself provided, out of her own moneys,

some at any rate of the household chattels. What 1

want to get clear in my mind is this—if the magistrates

courts were empowered to make an equitable division,

what would be the position in relation to Section 1 / or

the Married Women’s Property Act? As I understand

it that Section authorises the county court to decide

who has paid, or in whom is the right of property in

the particular case. Is that right? Yes.

8054. If the magistrates’ count has made an equitable

order, are you suggesting that, so far as that equitable

order is concerned. Section 17 should simply be washed

nut.?—Yes. we are.

8055. I thought you were suggesting that in some way

Section 17 was still going to stand. That is not so,

or rather the Section would stand, but it would not affect

the order you have made?—Exactly.

8056. (Mr. Justice Pearce)

:

On the question of appeals,

a large proportion of cases where desertion is found by

a magistrates’ court come in three years or 60 to tnq

Divorce Court, do they not?—I would not like to say

whether a large proportion do. A great -many of them

do, but there are a great many husbands and wives who

do not eo on to the Divorce Court.

8057. A great many of them do?—Yes.

8058. And in point of fact many of them can, if they

wish go to the Divorce Court on the ground of deser-

tion ’when the separation has lasted for three years?—

Yes.

8059 And you know of course that the Divorce Court

does not consider that it is bound by magistrates’ deci-

sions?—No.

8060. And in some cases the judge comes to a contrary

conclusion to -that arrived at by the magistrate. It may

be because he differs as to the credibility of witnesses,

or it may be because the loser in the court below has

taken the precaution of bringing forward points and
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witnesses which were omitted in 'the first hearing. So

there is quite a large number of justices’ decisions in

matrimonial matters where the loser does get a second

chance?—Yes, 'that is so.

8061. And it is quite fair to say that the Divorce Court

does not hold itself bound, but gives ito the magistrates’

decision just this much weight, that rightly or wrongly,

at a time nearer the events, people, presumably reason-

able people, came to that conclusion. Judges sometimes

agree with the magistrates’ conclusions and sometimes

differ from them.—Yes, but we do not really know what

happens, because an application is usually made after a

revocation of our order, because proceedings are being

taken in the Divorce Court, and we do not know what

happens after that.

(Chairman): I may say, in regard to the question

asked by Mr. Brown, that the Commission has how applied

to the Home Office for accurate information as to the

remuneration of magistrates’ clerks by commission on

amounts collected, so that will be cleared up.

Thank you very much for your memorandum and

for helping us today.

(The witnesses withdrew.)

MEMORANDUM SUBMITTED BY THE NATIONAL COUNCIL OF WOMEN
OF GREAT BRITAIN

(NOTE.—The memorandum submitted by the National Council of Women of Great Britain has already been printed os

Paper No. 83 in the Minutes ofEvidencefor Thursday, 6th November, 1952 (Twenty-Eighth Day), when the witnesses representing

the Scottish Standing Committee of the Council gave oral evidence (Questions 7004 to 7078) before the Royal Commission.)

PREAMBLE

1. The National Council of Women of Great Britain

is established in the interests of no one particular social,

political or religious organisation. Its objects include the

promotion of the social, civil, moral and religious welfare

of the community, the promotion of such conditions as

will assure to every child an opportunity for full and free

development, and the removal of all disabilities of women,
whether legal, economic or social. There are eighty-nine

branches and ninety-seven nationally affiliated societies.

2. The proposals put forward in the following memo-
randum to the Royal Commission on Marriage and

Divorce represent the agreed policy of the Council, much
of which has been advocated for many years. In regard

to marriage, the policy of the National Council of Women
has always been directed to the promotion of the welfare

and stability of the family and the encouragement of

the highest public and private morality for both sexes.

3. It will be realised, however, that the National Council

of Women, being composed of such a large number of

women and affiliated societies, cannot be united on the

subject of divorce. There are those among its members
whose religious principles do not permit of divorce under

any circumstances whatever, who believe in and propagate

the doctrine of the indissolubility of marriage, but who
recognise that the law of this country provides for

divorce, and relief for those suffering from matrimonial

offences, whether by divorce or separation. There is

common agreement that so far as divorce is concerned

the parties should have made available to them every

suitable means for prevention and reconciliation.

4. The National Council of Women believes that educa-

tion for marriage and family life are of paramount
importance. Stability of family life is the basis of civi-

lised society, and instruction in the responsibilities of

marriage and parenthood, and in the art of home-making,
should be available for all young people, and given to

boys as well as girls at a suitable stage of their education.

RECOMMENDATIONS AND ARGUMENTS

CHANGES IN THE LAW CONCERNING DIVORCE
AND OTHER MATRIMONIAL CAUSES

5. The law should be amended so that if a return to

cohabitation is tried for the purpose of reconciliation, it

should not be regarded as condonation, and therefore a

bar to proceedings. The reason is that the present law
frustrates the attempt at reconciliation.

6. The law should be amended so that “the woman
named” may be cited as co-respondent and liable for

costs and damages in the same way as the male co-

respondent. This is to secure equality between the sexes.

7. Where a separation order has been made on the

ground of desertion and a non-access clause has been

inserted as a protection for one of the parties, this clause

should not preclude desertion running from the date when

the desertion was found to commence.

CHANGES RECOMMENDED IN THE POWERS OP
COURTS OF INFERIOR JURISDICTION IN

MATTERS AFFECTING RELATIONS BETWEEN
HUSBAND AND WIFE

8. Magistrates should have the power to make interim

orders for maintenance up to the time of an order for

alimony or maintenance made by the divorce judge in

the High Court.

RECOMMENDATIONS RELATING TO PROPERTY
RIGHTS OF HUSBAND AND WIFE

9. A wife should be entitled to a portion of the joint

income of husband and wife for her own separate use.

Self-respect and mutual respect are a necessary basis for

successful marriage, and complete financial and economic

dependence of either party militates against this respect.

In this connection members of the Commission are

asked to consider the peculiar hardship to a wife,

especially if there are children, that a husband guilty of

adultery or desertion has the power to sell the house and

furniture without regard to his wife or the welfare of

the children. If, on the other hand, she is driven by

his conduct to leave him, he may install another woman

into the home which she has made.

RECOMMENDED CHANGES IN THE ADMINISTRA-
TION OF THE LAW

10. The scheme of legal aid and advice as laid down

in the Legal Aid and Advice Act, 1949, should be

implemented in so far as it relates to matrimonial causes,

At present legal aid only is available and only in the

High Court, on account of national economy measures,

This has the effect of eliminating legal advice which

might lead to reconciliation, and/or the seeking of a

separation order, and encourages the parties to take the

more extreme measure of divorce. It is necessary that

advice should be given first, before legal aid is sought

11. Decisions as to maintenance should be dealt with

by the judge during or immediately after the hearing of

the suit.

12. Decisions as to the custody of the children should

normally be made by the judge at the hearing of the

suit or immediately after it, and a woman assessor who

has heard the whole of the case should assist the judge

when such decisions are being made.

13. There should be court welfare officers, of both

sexes and with equal status, to assist the court as required

in cases of custody.

14. In deciding custody, both parties should appear,

and the welfare of the children should be the paramoun

consideration.
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15. The broken home is one of the gravest social evils

of our time, particularly in its effects upon the children.

The importance of providing one stable home for the

children should be the first consideration, and where
possible, the children’s wishes should be consulted. If

a parent, not having the custody, remains within reach,

this not only unsettles the child, but often induces corrup-

tion and deceit, and spoils the relationship with the parent

who has the custody. Therefore, in adjudicating custody

of the children both in separation and divorce, an order

for non-access of the other parent in some cases might

be desirable.

LAWS OF KINDRED AND AFFINITY

16. No suggestions offered.

MISCELLANEOUS RECOMMENDATIONS

17. Income tax. Married women should be taxed and

assessed as separate persons, and the income of the parties

should not be aggregated for the purpose of taxation.

The .position and status of the woman is involved. The

higher amount paid in income tax when the incomes are

aggregated- can work out as a heavy penalty on marriage.

18. Domicil. A woman on marriage should not be

compelled to take her husband’s domicil. She should

be entitled to retain or acquire a domicil of choice in the

same way as a man or single woman. Again, the position

and status of the woman is involved. A certain relief

provided in the Matrimonial Causes Act, 1950, will

become unnecessary if a woman is entitled to her own
domicil independent of her husband.

19. Procedure and law of marriage. Marriage within

a matter of hours after the issue of a licence should only

be permissible in very exceptional circumstances, e.g.,

in connection with calling-up papers. The stability of

marriage concerns not only individuals but the State.

Marriage should not be contracted in a hasty manner
without forethought, and every precaution should be taken

to see that young people understand the nature of the

contract they are making. For this reason certified mental

defectives should be deemed incapable of contracting

marriage. (See para. 24.)

20. Reconciliation. The intervention of the court

welfare officer should not be compulsory in divorce cases,

but only by the wish of either or both the parties or at

the request of the court.

21. The work of the Churches and recognised volun-

tary bodies in giving help and guidance, both in prepara-

tion for marriage and in difficulties after marriage, should

he encouraged by the State and receive adequate financial

assistance, but the voluntary status of this work should

be preserved. Conciliation services should be available

should the parties contemplate separation or divorce.

22. Education. Education for marriage and family life

in the widest sense is of the utmost importance. As an

essential basis for this, the biology of sex must have

an adequate place in the educational system, and be

presented with the greatest discretion and delicacy. The

co-operation of the Churches and of voluntary bodies in

the educational field should be encouraged. (See para. 4.)

23. Change of name. Consideration should be given

to the question of stopping the informal way in which

names can be changed at a food office, thus facilitating

irregular relationships.

24. The marriage of mental defectives who at the time

are subject to the provisions of the Mental Deficiency

Acts, 1913 to 1938, should be illegal. (See para. 19.)

(Dated December, 1951.)

EXAMINATION OF WITNESSES

(MRS. M. LEFROY, M.A., J.P., MRS. M. F. BLIGH, B.Sc. and
Council of Women of Great Britain;

MRS. C. JOLLIFFE, B.Sc., representing the National

called and examined.)

8062. (Chairman) : We have here, I understand, repre-

sentatives of the National Council of Women, namely,

Mrs. M. Lefroy, M.A., J.P., the President of the National

Council ; Mrs. M. F. Bligh, B.Sc., Secretary of the Moral

Welfare Committee ; and Mrs. C. Jolliffe, Parliamentary

Secretary to the Council. Is that right?

—

(Mrs. Lefroy)'.

Yes.

8063. We have been informed that your Council will

be referring ito the memorandum submitted by the British

Federation of University Women, Ltd. That body inti-

mated that it did not wish to give oral evidence, and I

am not sure in what way you wish to refer to its memo-

randum?^—The particular point I wished to make on

that was in regard to their reasons for recommending

the compilation of certain statistics. We have had the

point raised several times in some of our specialised

sectional committees that there was no information avail-

able about the number of children who have been involved

in custody orders in the broken home. We felt that

that was very important, and we particularly wished to

direct notice to it. It is one of the points which was

specially stressed by the Federation, which is one of our

affiliated societies. That was the principal point. The

Federation also stressed the recommendations of the Den-

ning Report, which has been before us, and which ha*

our -general approval in so many ways.

8064. Thank you very much. Do you wish to make

any statement by way of addition to your memorandum?
—The particular point that we wanted to make was

rather to explain why we had no strongly developed

opinions to put forward on the question of divorce and

the breaking up of marriage, it is owing to the nature of

our constitution
;
we are built up of something like

ninety branches throughout the country, and ninety affi-

liated societies. Among the affiliated societies we have

the Mothers’ Union and the Catholic Women’s League,

and we have also quite a number of more extreme feminist

societies. It is thus apparent that we. cannot come
.

to

any real agreement on questions of divorce, on which

many different views are held, but we have a very

strong opinion on .the stability of huarriage and the

urgent necessity for doing all that can be done to stabi-

lise and strengthen marriage. On that we have been

able to agree on a policy.

Our policy is built up by resolutions which come for-

ward at our annual conference. We have been in exist-

ence for well over fifty years and quite a number of

conferences have been held. The main features of our

principles are the working for equal status for women

and, above all, for the greater welfare of the children,

on whose future the country depends. I think that those

two points will provide the clue to the suggestions which

have been put forward in our memorandum. We had

a conference about a fortnight ago, when the question

of financing the home came up. We feel very strongly

that this question must be dealt with, because marriage

is changing from the old idea that <fche woman was the

chattel and belonged ,to the man. That position was

rectified to some extent by the Married Women’s Property

Aots of seventy years ago or so, and we are now moving

towards the idea of partnership in the home. The fact

that that development is in progress is one of the reasons

for the many broken homes, because it is always difficult

changing from one theory of -the home to another.

Anything that can be done to facilitate that change of

attitude, from the man being the complete law of the

household—one law of the household which is bis law

and the wife and children having to conform to it whether

they 'like it or not—to the idea of -fair partnership be-

tween the husband and wife, is highly desirable. We
shall get much better marriages out of the .partnership

concept. That, I think, is our general position.

The other matter which we would stress is the section

dealing with legal advice. It is our urgent desire that

legal advice should be made available, but that is entirely

conditioned by clarification of the .position in regard to

condonation and also collusion. When it comes to making

an attempt to see if the parties can “ make a go of it ”,

it is no use at all for the solicitor to be bound, as he
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is now—I may say that I am a .practising solicitor my-
self—.when a client comes to him, to say, “Yes, you
have got grounds for an application to the court. It

might he possible to try a reconciliation, but the chances

are that if you do anything by way of taking steps

towards reconciliation you will lose your ground of

action

8065. That is very fully in our minds.—So on this

question of legal advice, it is no good at all unless

that point has been completely cleared up. In my ex-

perience, it is very desirable, too, that the law of collu-

sion should be clarified. The basic principle of collusion,

as I believe, has nothing to do with reasonable and
proper suggestions as to how the children are to be
dealt with, or with questions of maintenance and cus-
tody. One ought to be able to deal with those matters
and the arrangements made should not be considered
collusive and should be generally known not to be collu-

sive. Such arrangements should be regarded as collusive

only when one side is bribing the other to facilitate

divorce.

8066. I noted particularly what you say at the begin-
ning of the third paragraph of your memorandum:

—

“ It will be realised, however, .that the National Coun-
cil of Women, being composed of suoh a large number
of women and. affiliated societies, cannot be united on
the subject of divorce.”

For that reason, I thought that it would not be fair to
ask you to express any views as to whether you do or
do not. approve of any particular suggested new ground
of divorce.—Thank you very much. We are glad we
shall be spared that.

(At this stage the Commission adjourned for a
short period.)

8067. (Chairman): During the adjournment, we have
been handed two resolutions adopted at the Eastbourne
Conference of your Council. [See Paper No. 99.] We
have read them through, and they speak for themselves.
You will realise, I think, that the second resolution as to

matrimonial finance raises some difficulties in deciding
how this sum would be allocated and on what basis,

but no doubt these matters would have to be thought
out. Turning to your memorandum, I have very few
questions to ask, for two reasons: firstly, because many
of your suggestions have been made by many other
bodies, and secondly, because you have stated them so
precisely and so clearly. On your recommendation in

paragraph 7, you say :
—

“Where a separation order has been made on the

ground of desertion and a non-access clause has been

inserted as a protection for one of the parties, this

clause should not preclude desertion running from the

date when the desertion was found to commence.”

You recommend that that should apply in every case

where a non-access clause has been inserted?—I think on
the whole that the non-access clause should be treated in

that way, because in many cases it was inserted through

lack of realisation that it would debar any subsequent

right to divorce. On that particular point, we have many
magistrates on our magistrates’ committee, and it arose

from their experience that the non-access clause was neces-

sary sometimes, for the safety of one or other of the

parties, as a warning to one party that he or she was
not to molest the other party.

8068. Yes, but my question was directed to this: are

the words, “ as a protection for one of the parties ”,

intended to introduce some limitation on the generality of

your suggestion?—I think that the position was that we
had not all made up our minds as to the generality. We
were quite certain that where the non-access clause was
inserted for protective purposes it ought not to be a bar.

8069. But would you always know whether it was
inserted for protective purposes or not?—Magistrates

would generally know.

8070. I will tell you the difficulty I feel . . .—I realise

the difficulty myself, I was not able to persuade everybody
that the more general form was better.

8071. I just want to state my difficulty. Three years
later the party comes along and says :

“ I want a divorce
for desertion ”. It might be quite impossible at that time
to determine whether the non-access clause was inserted
as a protection for one of the parties or for some other
reason.—I entirely agree, my Lord, but we did not succeed
in getting that point across to the whole of our body. That
is about the only answer I can give there, I think.

8072. I wondered what exactly was meant by your
recommendation, but I see now.—I think that they would
rather have the whole loaf than lose the half.

8073. Then will you turn to the recommendation in
paragraph 9, relating to property rights of husband and
wife:

—

“ A wife should be entitled to a portion of the joint
income of husband and wife for her own separate
use.”

That has already been suggested, and I asked a question
on it which I am going to ask you: if there is a joint
income, that means that the wife has got some income
and the husband has also got some income. Do yon
not really mean that if a wife has got no income of her
own, she should be entitled to a portion of her husband’s
income?—Yes, that is really what was meant by the clause,
I think. I know that it is not quite accurate, but I should
like Mrs. Jolliffe to say a word on that. (Mrs. Jolliffe)

:

I think that the additional resolution on matrimonial
finance, which we passed at our Conference this month,
is really a much more detailed explanation of our views.

8074. Paragraph (a) of your resolution on matrimonial
finance deals with that?—Yes.

8075. I have nothing to ask on your next few para-
graphs. I quite understand your proposals, and many of
them have been put by other bodies, but when you come
to reconciliation, you say :

—
“ The intervention of the court welfare officer should

not be compulsory in divorce cases, but only by the wish
of either or both the parties or at the request of the
court.”

At the present time I think the position is—and Mr. Justice
Pearce will correct me if I am wrong—that a judge makes
up his own mind whether it would be helpful to make use
of the services of the court welfare officer. (Mr. Justice
Pearce)

:

Yes. (Chairman) : The present position is that,
in custody cases, the judge has jurisdiction to consult the
welfare officer, and I think that as a matter of fact be
sometimes consults the court welfare officer for recon-
ciliation purposes also. So far as your proposal on recon-
ciliation is concerned, that meets the case, does it7-—(Mrs.
Bligh): Yes, I think so. We do not wish intervention
to be compulsory.

8076. As regards paragraph 22, we feel a doubt as to
whether pre-marital education is within our terms of
reference, but we may be able to make some mention of
it.—There was one additional point which we really

wished to make, and that is that we feel very strongly

that the biology of sex should be presented within a
framework 'of teaching on the sanctity and permanence of
marriage. We feel that if biology as taught, as it were,
in isolation, it sometimes leaves the children with the
wrong attitude, and we feel very strongly that it should
be within this general framework.

8077. I quite understand. May I Tefer to one other
matter? Some time ago, you submitted certain corre-

spondence in regard to the position under the National
Insurance Aot of a child of a deceased father previously

divorced. A suggestion 'has been made that if a woman
has divorced her husband and has got rights of main-
tenance against him at the time of his death, she should

be given a right to apply, under ithe Inheritance (Family

Provision) Act, 1938, for provision to be made for her as

a dependant out of his estate. That suggestion might go
some distance to remedying the situation which you
describe in that correspondence?

—

(Mrs. Lefroy): Yes,

we should agree with 'that, it seems very helpful.

8078. (Lord Keith)

:

I would like .to ask some questions

about your detailed recommendations on matrimonial

finance, passed at your Conference in November. Ifus

matter has been before us before, and l have always
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found some difficulty in understanding ihow it is going

to ibe worked out. Would you look at (a) and (b

)

of that

resolution? You see, in (a) you have resolved:—
“ That the common law obligation of a husband to

support this wife be deemed to include an obligation to

allocate and transfer to her a proportion of his income,

from whatever source derived, this sum to be her own
spending allowance free from his control.”

That resolution in itself does not seem to me to take any
account of the obligations of the husband in the matter of

the upkeep of the home. We are not always dealing with

husbands worth thousands of pounds a year, we are

dealing with all husbands, and iby the time a husband has

met the living expenses of his home he may have no
income left out of whioh to allocate anything to his wife.

I do not suppose that you are suggesting that a wife

should have a first charge on his income, and that he

should then be left to maintain the home out of the

balance which is left to him? I want to know how you

work that out?—{Mrs. Jolliffe) : I (think we would agree

that the home would be the first charge on the husband’s

income, or the family income, but we do, you notice,

in paragraph (d), recommend that this should he enforce-

able at law if necessary. We do envisage 'that every case

would have to be treated separately on its individual

merits, in that the upkeep of the home, and so on, is

different according to family circumstances, and, of

course, the individual circumstances, the earning power

of the husband and/or wife. Therefore, if there is a

dispute and the wife wants something, it would be for the

wife to claim her legal right by going to court, and the

court would have to consider all those points and decide

as it thought fit. If a man were earning a very small

income he would have to disclose that fact, and the court

might say that then Jhere is nothing left for the wife’s

pin-money, or, for that matter, for the husband’s beer and

tobacco.

8079. I can understand it if you say that the wife’s

allowance is not a first charge on her husband’s income,

and if you say that the living expenses are to be a first

charge on the husband’s income, and that if there is any

balance left over out of that the husband should make
an allocation to his wife. Is that what you mean?

—

(Mrs. Bligh): We do not say that it is a first charge,

we say that it should include an obligation.

8080. Yes, but you say that it is an obligation to

allocate a proportion of his income. All I am pointing

out to you is that if an obligation is imposed by law

on a husband to apportion to his wife a portion of his

income, that takes no regard of his commitments for the

family living expenses?—Yes, it would have to take some

regard to the expenses and to the income, and it may
be that the amount left over will be so small as to be

almost nil. But in my experience, even in the poorest

working class families, a man nearly always retains a

certain amount for his pin-money, for tobacco and foot-

ball, and the like, and the wife may have nothing at all.

It is that small portion of pin-money which should be

divided between them.

wife?

—

(Mrs. Bligh)

:

Yes. (Mrs. Lefroy) : I think that is

what was agreed in the minds of the Council.

8084. {Lady Bragg): On the question of custody, you
say in paragraph 12:

—

“ Decisions as to the custody of the children should

normally be made by the judge at the hearing of the

suit or immediately after it, and a woman assessor

who has heard the whole of the case should assist the

judge when such decisions are being made.”

Do you feel that to be a necessary public expense, bearing

in mind that we are told that there is a welfare officer

who is available to judges?

—

(Mrs. Bligh): Yes, we do

feel very strongly that that is necessary, and we should

like to make one addendum there, and that is that when

the time comes that women can be judges, it would

then be a man assessor who would sit with the woman
judge.

8085. That was a point I had thought of putting to

you, but I thought that it was rather premature?—We
do want the two points of view, of both the man and

the woman, to be brought to bear upon this question of

the custody.

8086. So if the welfare officer were a man you would

not approve of that?—We are not referring to the welfare

officer here, we are referring to a woman assessor who

would sit beside the judge and hear the whole of the

evidence of the case. A welfare officer visits the home

and has contact with the clients apart from the court.

The woman assessor is, as it were, an assistant to the

judge.

8087. (Mr. Justice Pearce): Perhaps I might add this,

that the welfare officer always reads the whole of the

evidence and is always in court if there is any oral

evidence—at least in my court, and I think in others.—

That is quite true, but the welfare officer approaches the

matter perhaps from a slightly different point of view,

having had contact with the people in their homes and

having perhaps tried to effect a reconciliation. The judge

comes, as it were, fresh to the case, and we want the

woman assessor to be in a like capacity.

8088. (Lady Bragg)

:

What qualifications is she to have?

—{Mrs. Lefroy): I do not think it is necessary that

she should have legal qualifications, but I believe that

at one time, at any rate in one of the London courts, it

was customary for a woman assessor to sit with the

magistrate in children’s cases. It was that kind of thing

that we had in mind.

8089. I still have not got the answer. Is she to be

somebody who has had legal training?—Ordinary lay

magistrates have not had legal training. We would say

somebody who was considered suitable to be a lay magis-

trate might quite well do as an assessor.

8090. But paid?—Yes—we did not put that in.

8091. (Lord Keith)

:

Can you tell me, on that question,

what is she to advise the judge about?

—

(Mrs. Bligh):

On questions of custody, and also, I think, on questions

of maintenance which, as you will have noted, we ask

should be dealt with during or immediately after the

hearing of the suit.

8092. That is almost the same as saying that she is to

be an additional judge?—It almost amounts to that, I

think. (Mrs. Lefroy)

:

Only that there should be a woman

who can present the woman’s point of view. You see,

we want the children to appear. We think that the judge

should see the children. And certainly, where there is a

girl involved, there are two dangers which you have to

guard against, there is the type of girl who would very

much like to try and “ put it across ” the male judge

there is also the girl who would be rather shy—they would

probably both be adolescents. Therefore, I think that for

the sake of the child it is highly desirable that there should

be a man and a woman considering the case. It makes

a balance, whichever type of child you get. I do not

think that it matters so much in the case of boys, unless

they are very small, but in the case of girls I think that

it is highly desirable. I find in the magistrates’ court that

it is highly desirable that a girl should not be before a

male court.

8081. That is what I thought you meant, and that means
that what is left over after the family expenses have

been incurred should be shared between the wife and
the husband—or am I not putting it rightly?

—

(Mrs.

Jolliffe)

:

It depends, I think, my Lord, whether “ shared
”

means shared equally. We do not say that, and I do

not think we would insist on that, it depends on circum-

stances.

8082. Never mind whether it should he shared equally

or unequally. Do you agree that it is what is left over

after household expenses have been satisfied that should

be shared?—Yes, because I think we feel that the upkeep

of the home and the children is the more important.

8083. It seemed to me that your proposal (a) put the

cart before the horse, and that proposal (b) really should

come first, i.e., that the total amount allocated by a hus-

band and actually given to a wife for household expenses

and for her personal allowance should be a reasonable

sum proportionate to his total resources. But I think I

see now that what you are suggesting is that it is the

free balance, after all household expenses have been met,

which should be shared between the husband and the
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8093. {Lady Bragg): Then would it not be logical to have
a woman assessor to sit with the judge in all divorce cases,

if you want to get the woman’s point of view?—Yes, quite

desirable, but we are thinking first and foremost of the

ohildren, and of their protection. (Mrs. Jolliffe)

:

Is there

not this distinction—that the Divorce Court is judging

points of Law, whereas custody is a matter of discussing

the future welfare of the children? That is rather a differ-

ent thing, where a feminine and a masculine point of view
may be different, whereas on points of law we expect them
to be the same.

8094. Thank you. Then one point on the resolution on
marriage .guidance from the Eastbourne Conference:—

“The National Council of Women of Great Britain

regrets that while something like £1,200,000 has been
granted as free legal aid to those seeking divorce, the

marriage guidance organisations are having their grant

cut 'by half.”

Are you presenting this resolution for the special benefit

of the Commission, or is it going to the Home Office by
way of protest?—It is going to the Home Office, yes, and
any other bodies who would be interested, as do all our
conference resolutions. It came up spontaneously from
one of our branches, it has nothing to do with our appear-
ing here at all, but since it is relevant to our memorandum
we thought that you would like a copy of it.

8095. (Mr. Beloe) : I would like to return to the question
of custody of children. You know that the majority
of petitions for divorce are undefended, and I believe it

is also true that the vast majority of prayers for custody
are undefended. It is talso true that in some cases there

is no prayer for custody where there are children of a
marriage. Do you want the children brought before the
judge in every case?

—

(Mrs. Bligh): Yes, I ithink so.

8096. You realise what that means?—Yes.

8097. It would be a tremendous addition to the amount
of work.—Yes, but we do not think that too much trouble

can be taken for the welfare of the children, and we have
had so much evidence of cases where the children have,
as it were, been an afterthought to either a divorce or a

separation, and have suffered. That suffering might have
been prevented if a wiser decision had been made in the
first instance.

8098. Do you think that the judge could make a wiser

decision than what the parents have agreed?—Yes, the
parents are parties to the dispute, and are perhaps
prejudiced.

8099. Could 1 ask your opinion on this : suppose it

were not done in that way, but that it were left to the
judge to decide when he wished to see the children? Would
you think it at all possible that the judge could be pro-

vided with some information about the children by an
independent person?—Yes.

8100. So that he could decide on the basis of that
information?—We have definitely asked that the court
welfare officer shall investigate.

8101. Every case?—Yes.

8102. You realise that that would mean an enormous
addition to the staff of the court?—Yes, we do realise

that. In fact, in many instances, we should think iit

desirable that as soon as any application is made, or even
before, a welfare officer should visit the parents and ask
them what plan, if any, they have made for the future of
their children. Indeed, if such a question were asked in
the early stages, very often it would help to bring about
a reconciliation.

8103. I wondered if you had perhaps considered the
possibility of using an existing service, such as the
children’s officers, who are, of course, trained to assess
the situation in regard ito children?—I think that on the
whole we were in favour of there being a special court
welfare officer who would specialise in this work. I may
say that we have a special sub-committee of the National
Council of Women, which is very closely watching the
working of the new Children Act. We have made a
special study of the question of qualifications of children’s
officers, and so on, and we are of the opinion that there
is a slightly disturbing tendency at the present time for the
children’s officers to take on work which is outside their

province. We feel that this work which we are now dis-

cussing is very special work, requiring special training,

and we want to have special court welfare officers for it.

8104. Could I ask Mrs. Lefroy whether she, ,as a
solicitor, would object to her client being visited by such a
person?

—

(Mrs. Lefroy): There are certain objections

which one might quite well raise, but I think that the chil-

dren’s welfare must come first, they are the future genera-

tion and it is these children from broken homes who are

causing so much trouble, not only among the “ cosh ” boys,
and so on. I have been closely associated with education
—I was teaching, originally, and I am a governor of one
or two schools—and 1 do know that it is the nightmare
of the headmaster and the headmistress when they find

they have got children coming from broken homes, there
are such difficulties to be faced. I feel that anything
which can be done in the early stages for the children
should be done, to be quite sure that somebody who is

unbiassed, who has no axe to grind, who has no pull,

investigates the position. You see, grandparents on either

side always take sides in the family, and it does make
things so difficult for the children, and anything we can
do for the children is worth while, they ought to come
first. I think that quite possibly when one gets the second
or third generation of children’s officers, they may develop
into people who would be even more suitable for this

work than probation officers. But at the present moment
there are not nearly enough people who are suitable

candidates for the job, and you have to take people who
are going to learn their job by practising it, like the old
pupil-teacher. And until we get a much higher standard
of training for children’s officers you might well expect
that the probation officer would have a higher standard
of training for that special work. The children’s officers

have a very wide range, and the best ones that I know are
working enormously long hours in putting children into
foster-parents' homes, and getting them out of the old
residential homes where they were all grouped together. I

know one of these officers very well, and I do know that
whereas the percentage over the country for children in

foster-parents’ homes, as contrasted with local authorities’

homes, was 33£ per cent., in the short time that she has
been working there, by indescribable toils and self-

devotion, the proportion has been altered to 66f per cent.

There we have one exceptionally fine children’s officer

who has had very long experience in other ways, but 1

do not think that the generality is yet up to doing that job.

8105. Do you feel that the schoolmaster or school-
mistress could afford any useful information to the judge?
—Yes, quite possibly. I think that information should
be receivable from anybody who can help.

8106. That is a bit sweeping?—Yes, I know, but I did
say that it should be “ receivable ”. I do not think that

it necessarily should be sought. If the headmaster or
headmistress is willing to give information, at any rate

they should be allowed to do so. The point is that it

is so highly desirable that whoever is deciding on the

custody of the children should be able to have a look
at both parents, that they should both appear in court,

because the children are their responsibility. The children

should be seen, and the parents should be seen, in such
a highly personal matter.

8107. You do not think that it is perhaps rather an
ordeal for the children?—I think that it is an ordeal

that they might well afford to go through. If it is done
properly, it does not necessarily have to be such an ordeal.

I can remember so well one case, when I was a magis-

trate, where it was a question of deciding on the custody
of tire child. Our magistrates’ clerk, who is peculiarly

dexterous with children, talked to the little girl, who was
about five years old, and her reactions as to which parent

she wanted to go to were so utterly unmistakable that

the magistrates had not the slightest doubt as to where she

ought to go. We should have been in very great doubt
without having seen both the parents and the child.

8108. (Lord Keith)

:

How were her reactions tested?

—The clerk, who has a number of grandchildren of his

own, was talking to the small child about her school, where

she stayed, and asking her when did she last see her

daddy, and so on ; her mother was there, and she said

:

“ Daddy is going to somewhere by the seaside, do you

want to go with Daddy or do you want to go back to
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Mummy? ”, and the immediate reaction was that she

certainly wanted to go back with Mummy. She had said

nothing against Daddy up to then, but she certainly was
not going with him.

8109. The father and mother were both present, or only

the mother?—They were both there, but the reaction was
absolutely decisive on the part of the child.

8110. {Mr. Beloe)

:

After an order for custody ihas been

awarded, do you feel that the court ought to have any
continuing interest in the children?

—

(Mrs. Bligh) : I think

that a social worker should continue to visit and keep in

touch from time to time to see how the decision is working.

If it is not working, I think that possibly in a certain

limited number of cases the question of custody might be

re-opened, especially as, when the children get older, the

position might change.

8111. Whom do you mean by a social worker?—It might
be the court welfare officer, if such were appointed.

8112. That would mean even more court welfare officers

—please do not think I am raising objections, 1 am merely

trying to get you to see what your proposal entails.—If

there is another social worker, who for some other reason

is in touch with the family—supposing, for instance, the

child is on probation, or if the probation officer is in touch

for some other reason—it would be better that the case

should toe handed over to that particular officer, who knows
the family better. That is one reason why, a couple of

years ago, the local authorities were asked in a circular to

have a designated officer for all matters, relating to

children, so that this work could be co-ordinated, and I

take it that cases of that kind would be considered by
that designated officer.

8113. Would you really think that just because a ohild

is the child of divorced parents, that child’s name should

be brought up before that group of people who meet to

discuss cases of children who have got into difficulties?—

It is confidential, like all social work, and names of that

kind are brought up before a committee for a great variety

of reasons. The child very often would not be to blame
in such cases. Confidential social work of that kind is

going on all the time. I am myself a social worker, in-

dependent of all these bodies—I am a children’s moral

welfare worker—'but I work in close co-operation with

them, and a case conference is not an unusual thing, with

a child guidance clinic, for instance, and many other

agencies, and for reasons where there is no blame attach-

ing necessarily to anyone. (Mrs. Lefroy): Surely where
there is a headmaster or headmistress involved, in a school

—a secondary school, at any rate, or a public school—it

seems to me that the headmaster or headmistress would be

a very suitable person to be asked to hold a watching

brief.

8114. You are talking of a boarding school?—'Not

necessarily, but the grammar schools and the public

schools. I know so well how they do follow up everything

and are watching, and they might quite well report. But,

on the other hand, when you get a suitable case, it seems

to me that the same sort of procedure could be used as

when you have a child who is a ward of court You have
got the Chancery welfare officers on the same sort of lines.

Wards of court are kept under review, and the same
method ought to be capable of being adapted to suit other

children.

8115. You realise that it might involve in the neigh-

bourhood of 15,000 children a year?—Yes, I know. One
hopes that the number may become less and less, but the

real importance of .the problem is such that I feel you
cannot afford to let any of these children be disregarded.

After all, you have to remember that the most expensive

person in the country is the criminal, and that it costs

more to keep any individual in .prison than to keep him
in an expensive hotel. Those are the terms on which you
have got to consider it as to cost, and of course you also

get various people who do not get as far as prison, whose
various degrees of disability are so hideously expensive

to treat. Thus the costs of the proposed service, which one
hopes will be only for the time being, should definitely

be confronted.

8116 (Dr. Baird): May I follow up the question of

custody of children? From your experience, Mrs. Bligh,

you have indicated the importance of the broken home'

in a child’s life, what a dreadful tiling it is to happen to

a child. Would you agree .that the important thing is that

that breaking of the home should effect as little disturbance

and shock to the ohild as possible? And that, therefore,

if the parents do agree and one of the natural parents is

willing to be the guardian, that he or she should have
custody

;
that that is much more likely to be the right

thing for the ohild than anything which a children’s officer

or any other kind of social worker can possibly arrange

for the child?—(Mrs. Bligh) : Yes, it might be much the

best for the child, and surely a sensible welfare officer

paying one visit to those parents would in such circum-

stances recommend that the child should stay with the

parent who is more suitable.

8117. I think you did say that the children should be

seen?—Yes, we did think that the children should be seen.

8118. I feel very doubtful about that. I wonder if it

is not unnecessarily dragging the child into an ordeal which

it really need not suffer. And although your fears may
be right, I feel that in the event they would be justified

probably in such a small 'number of cases, which could be

picked out otherwise, when things were going wrong, with-

out doing much harm?—I do not think, if it is properly

handled, that to appear in court should be such a devastat-

ing thing for the child. There is no need to have an open
court. (Mrs. Lefroy): Presumably the judge would see

the child with the parents in chambers, or quietly in some
other place, and -I do not think that the average child

is going to be terrified of the judge. I do not think that

our judges are such terrifying people in themselves, any

more than the policemen—there was an enormous amount
of talk about the policemen appearing in mufti in the

juvenile court, and it was an extraordinary nuisance to

the policemen, changing in and out of uniform just to

come into the juvenile court. That rule has been abolished

and the general experience iis that the children all seem

to 'be extraordinarily friendly with the police and not in

the least alarmed by them.

8119. Those are children who have been in trouble, of

course, but we are discussing children who have not.—

But surely they are being brought up sensibly to know
that if they get into difficulties or get lost, the first person

to go to is the first “ bobby ” they see, and they should

all be brought up to know the police as their particular

friend, and the attitude of the police to the children is

such as to encourage that.

8120. The other thing about which I wanted to ask you

was the constitution of the National Council of Women.
Did all the affiliated societies approve of each of the

resolutions?—The resolutions, yes. Our organisation

allows for any affiliated society to dissociate itself from
any resolution which is .passed at any conference. And
when that resolution goes out—for example, all our resolu-

tions are sent to the Home Office, there are one or two

places to which they go automatically—it will be stated

that such and such a society dissociates itself from this

resolution. Unfortunately, we prepared this memorandum
rather under pressure of time, and at was not circulated,

after it was produced, to all the societies, but it was very

carefully restricted to resolutions which had the support

of the National Council of Women as a whole. There-

fore, there are a great many things which many of us

wanted .to bring in which were not brought in.

8121. But could we take it that this idea of an enquiry

about the custody of every child was generally approved?

—No, that has not been before all .the societies, and iwe

cannot say that that, taken by itself, would have had the

approval of all the societies which are affiliated to us.

8122. And the one .about matrimonial finance?—That
was passed with a very large majority at Eastbourne, and

no one has attempted to dissociate themselves from it.

(Mrs. Jolliffe): But dt is very early days, they have a

month in which to do it and it is only about a fortnight

since our Conference, so I cannot say that there will not

be someone writing in, but so far no one has done so.

(Mrs. Bligh)

:

It might be added also that many of the de-

tailed proposals which we have put before you, although

they have not been before each of our affiliated societies,

have been before our specialist committees on which the

interested affiliated societies are represented. We have
four committees which are dealing with children, in the

National Council of Women : we have .the Public Service

and Magistrates’ Committee
;
the Education Committee

;

the Public Health, Maternity and Child Welfare Corn-
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8093. (Lady Bragg): Then would it not be logical to have

a woman assessor to sit with the judge in all divorce cases,

if you want to get the woman’s point of view?—Yes, quite

desirable, but we are thinking first and foremost of the

ohildren, and of their -protection. (Mrs. Jolliffe) : Is there

not this distinction—that the Divorce Court is judging

points of law, whereas custody is a matter of discussing

the future welfare of the children? That is rather a differ-

ent thing, -where a feminine and a masculine point of view

may be different, whereas on points of law we expect them
to be the same.

8094. Thank you. Then one point on the resolution on
marriage guidance from the Eastbourne Conference:

—

“The -National Council of Women of Great Britain

regrets that while something -like £1,200,000 has been

granted as free legal aid to those seeking divorce, the

marriage guidance organisations are having their grant

cut by -half.”

Are you presenting this resolution for the special benefit

of the Commission, or is it going to -the Home Office by
way of protest?—It is going to the Home Office, yes, and
any other bodies who would be interested, as do all our
conference resolutions. It came up spontaneously from
one of our branches, it has nothing to do with our appear-

ing here at all, but since it is relevant to our memorandum
we thought that you would like a copy of it.

8095. (Mr. Beloe) : I would like to ireturn to the question

of custody of children. You know that the majority

of petitions for divorce are undefended, and I believe it

is also true that the vast -majority of prayers for custody

are undefended. It is also -true that in some cases there

is no prayer for custody where there are children of a

marriage. Do you want the children brought before the

judge in every case?

—

(Mrs. Bligh): Yes, I ithink so.

8096. You realise what that means?—Yes.

8097. It would be a tremendous addition to the amount
of work.—Yes, but we do not think -that too much trouble

can be taken for the welfare of the children, and we have

had so much evidence of cases where the children -have,

as it were, been an afterthought to either a divorce or a

separation, and have -suffered. That suffering might have
been -prevented if a wiser decision had been made in the

first -instance.

8098. Do you -think that the judge could make a wiser

decision than what the parents have agreed?—Yes, the

parents -are parties to the dispute, and are perhaps

prejudiced.

8099. Could 1 ask your opinion on this: suppose it

were not done in that way, but that it were left to the

judge to decide when he wished to see the children? Would
you think it at all possible that the judge could be pro-

vided with some information about the children by an
independent person?—Yes.

8100. So that he could decide on the basis of that

information?—We have definitely asked that the court

welfare officer shall investigate.

8101. Every case?—Yes.

8102. You realise -that that would mean an enormous
addition to the staff of the court?—Yes, we do realise

tha-t. In fact, in -many instances, we should think iit

desirable that as soon as any application is made, or even
before, a welfare officer should visit the parents and ask
-them what plan, -if any, they have made for .the future of

their children. Indeed, if such a question were asked in

the early stages, very often i-t would help to bring about
a reconciliation.

8103. I wondered if you had perhaps considered the

possibility of using an existing service, such as the
children’s officers, who are, of course, trained to assess

the situation in regard to children?—I think that on the
whole we -were in favour of there being a special court
welfare officer who would specialise -in this work. I may
say that we have a special sub-committee of the National
Council of Women, which is very closely watching the
•working of the new Children Act. We have made a
special study of the question of qualifications of children’s
officers, and so on, and we are of the opinion that there
is a slightly disturbing tendency at the present time for the
children’s officers to take on work which is outside their

province. We feel that this work which we arc now dis-

cussing is very special work, requiring special training,

and we want to have special court welfare officers for it

8104. Could I ask Mrs. Lefroy whether she, -as a

solicitor, would object to her client being visited by such a

person?

—

(Mrs. Lefroy): There are certain objections

which one might quite well raise, but I think that the chil-

dren’s welfare must come first, they are the future genera-

tion and it is these children from broken homes who are

causing so much trouble, not only among the “ cosh ” boys,

and so on. I have been closely associated with education

—I was teaching, originally, and I am a governor of one

or two schools—and I do know that it is the nightmare

of the headmaster and the headmistress when they find

they have got children coming from broken homes, there

are such difficulties to be faced. I feel that anything

which can be done in the early stages for the children

should be done, to be quite sure that somebody who is

unbiassed, who has no axe to grind, who has no pull,

investigates the position. You see, grandparents on either

side always take sides in the family, and it does make
things so difficult for the children, and anything we can

do for the children is worth while, they ought to come
first. I think that quite possibly when one gets the second

or third generation of children’s officers, they may develop
into people who would be even more suitable for this

work than probation officers. But at the present moment
there are not nearly enough people who arc suitable

candidates for the job, and you have to take people who
are going to learn their job by practising it, like the old

pupil-teacher. And until we get a much higher standard
of training for children’s officers you might well expect
that the probation officer would have a higher standard

of training for that special work. The children’s officers

have a very wide range, and the best ones that I know are

working enormously long hours in putting children into

fo-ster-parents’ homes, and getting them out of the old

residential homes where they were all grouped together. I

know one of these officers very well, and I do know that

whereas the percentage over the country for children in

foster-parents’ homes, -as contrasted with local authorities’

homes, was 33$ per cent., in the short time that she has
been working there, by indescribable toils and self-

devotion, the proportion has been altered to 66$ per cent.

There we have one exceptionally fine children’s officer

who has had very long experience in other ways, but I

do not think -that the generality is yet up to doing that job.

8105. Do you feel that the schoolmaster or school-
mistress could -afford any useful information to the judge?—Yes, quite possibly. I think that information should
be receivable from anybody who can help.

8106. That is a bit sweeping?—Yes, I know, but 1 did
say that it should be “ receivable ”. I do not think that
it necessarily should be sought. If the headmaster or
headmistress is willing to give information, at any rate
they should be allowed to do so. The point is that it

is so highly desirable that whoever is deciding on the
custody of the children should be able to have a look
at both parents, that they should both appear in court,
because the children are their responsibility. The children
should be seen, and the parents should be seen, in such
a highly personal matter.

8107. You do not think that it is perhaps rather an
ordeal for the children?—I think that it is an ordeal
that they might well afford to go through. If it is done
properly, it does not necessarily have to be such an ordeal.
I can remember so well one case, when I was a magis-
trate, where it was a question of deciding on the custody
of the child. Our magistrates’ clerk, who is peculiarly
dexterous with children, talked to the little girl, who was
about five years old, and her reactions as to which parent
she wanted to go to were so utterly unmistakable that
the magistrates had not the slightest doubt as to where she
ought to go. We should have been in very great doubt
without having seen both the parents and the child.

8108. (Lord Keith): How were her reactions tested?

—The clerk, who has a number of grandchildren of his

own, was talking to the small child about her school, where
she stayed, and asking her when did she last see her
daddy, and so on ; her mother was there, and she said

:

“ Daddy is going to somewhere by the seaside, do you
want to go with Daddy or do you want to go back to
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Mummy? ”, and the immediate reaction was that she
certainly wanted to go back with Mummy. She had said
nothing against Daddy up to then, but she certainly was
not going with him.

8109. The father and mother were both present, or only
the mother?—They were both there, but the reaction was
absolutely decisive on the part of the child.

8110. (Mr. Beloe): After an order for custody has been
awarded, do you feel that the court ought to have any
continuing interest in the children?—(Mrs. Bligh)

:

I think
that a social worker should continue to visit and keep in
touch from time to time to see how the decision is working.
Il

!

it is not working, I think that possibly in a certain
limited .number of cases the question of custody might be
re-opened, especially as, when the children get older, the
position might change.

8111. Whom do you mean by a social worker?—It might
.be the court welfare officer, if such were appointed.

8112. That would mean even more court welfare officers—please do not think I am raising objections, 1 am merely
trying to get you to see what your proposal entails.—If
there is another social worker, who for some other reason
is in touch with the family—supposing, for instance, the
child is on probation, or if the probation officer is in touch
for .some other reason—it would be better that the case
should be handed over to that particular officer, who knows
the family better. That is one reason why, a couple of
years ago, the local authorities were asked in a circular to
have a designated officer for all matters, relating to
children, so that this work could be co-ordinated, and I

take it that cases of that kind would be considered by
that designated officer.

8113. Would you really think that just because a ohild

is the child of divorced parents, that child's name should
be brought up before that group of people who meet to

discuss cases of children who have got into difficulties?—

•

It is confidential, like all social work, and names of that

kind are brought up before a committee for a great variety

of reasons. The child very often would not be to blame
in such cases. Confidential social work of that kind is

going on all the time. I am myself a social worker, in-

dependent of all these bodies—I am a children’s moral
welfare worker—.but I work in close co-operation with
them, and a case conference is not an unusual thing, with

a child guidance clinic, for instance, and many other
agencies, and for reasons where there is no blame attach-

ing necessarily to anyone. (Mrs. Lefroy): Surely where
there is a headmaster or headmistress involved, in a school—a secondary school, at any rate, or a public school—it

seems to me that the headmaster or headmistress would be
a very suitable person to be asked to hold a watching
brief.

8114. You are talking of a boarding school?—.Not

necessarily, but the grammar schools and the public

schools. I know so well how they do follow up everything

and are watching, and they might quite well report. Bui,

on the other hand, when you get a suitable case, it seems
to me that the same sort of procedure could be used as

when you have a child who is a ward of court. You have
got the Chancery welfare officers on the same sort of lines.

Wards of court are kept under review, and the same
method ought to be capable of being adapted to suit other
children.

8115. You realise that it might involve in the neigh-

bourhood of 15,000 children a year?—Yes, I know. One
hopes that the number may become less and less, but the

real importance of the problem is such that I feel you
cannot afford to let any of these children be disregarded.

After all, you have to remember that the most expensive

person in the country is the criminal, and that it costs

more to keep any individual in .prison than to keep him
in an expensive hotel. Those are the terms on which you
have got to consider it as to cost, and of course you also

get various people who do not get as far as prison, whose
various degrees of disability are so hideously expensive

to treat. Thus the costs of the proposed service, which one
hopes will be only for the time being, should definitely

be confronted.

8116 (Dr. Baird): May I follow up the question of

custody of children? From your experience, Mrs. Bligh,

you have indicated the importance of the broken home

in a child’s life, what a dreadful thing it is to happen to

a child. Would you agree that the important thing is that

that breaking of the home should effect as little disturbance
and shock to the ohild as possible? And that, therefore,

if the parents do agree and one of the natural parents is

willing to be 'the guardian, that he or she should have
custody

;
that that is much more likely to be the right

thing for the child than anything which a children’s officer

or any other kind of social worker can possibly arrange
for the child?

—

(Mrs. Bligh): Yes, it might be much the

best for -the child, and surely a sensible welfare officer

paying one visit to those parents would in such circum-
stances recommend that the child should stay with the
parent who is more suitable.

8117. I think you did say that the children should be
seen?—Yes, we did think that the children should be seen.

8118. I feel very doubtful about that. I wonder if it

is not unnecessarily dragging the child into an ordeal which
it really need not suffer. And although your fears may
be right, I feel that in the event they would be justified

probably in such a small•number of cases, which could be
picked out otherwise, when things were going wrong, with-

out doing much harm?—I do not think, if it is properly
handled, that to appear in court should be such a devastat-

ing thing for the child. There is no need to have an open
court. (Mrs. Lefroy): Presumably the judge would see

the child with the parents in chambers, or quietly in some
other place, and I do not think that the average child

is going to be terrified of the judge. I do not think that

our judges are such terrifying people in themselves, any
more than the policemen—there was an enormous amount
of talk about the policemen appearing in mufti in the
juvenile court, and it was an extraordinary nuisance to

the policemen, changing in and out of uniform just to

come into the juvenile court. That rule has been abolished
and the general experience ds that the children all seem
to be extraordinarily friendly with the police and not m
the least alarmed by them.

8119. Those are children who have been in trouble, of

course, but we are discussing children who have not.

—

But surely they are being brought up sensibly to know
that if they get into difficulties or get lost, the first person

to go to is the first “bobby” they see, and they should

all be brought up to know the police as their particular

friend, and the attitude of the police to the children is

such as to encourage that.

8120. The other thing about which I wanted to ask you
was the constitution of the National Council of Women.
Did all the affiliated societies approve of each of the

resolutions?—The resolutions, yes. Our organisation
allows for any affiliated society to dissociate itself from
any resolution which is passed at any conference. And
when that resolution goes out—for example, all our resolu-

tions are sent to the Home Office, there are one or two
places to which they go automatically—it will be stated

that such and such a society dissociates itself from this

resolution. Unfortunately, we prepared this memorandum
rather under pressure of time, and it was not circulated,

after it was .produced, to all the societies, but it was very
carefully restricted to resolutions which had the support
of the National Council of Women as a whole. There-
fore, there are a great many things which many of us
wanted to bring in which were not brought in.

8121. But could we take it that this idea of an enquiry
about the custody of every child was generally approved?
—No, that has not been before all 'the societies, and we
cannot say that that, taken by itself, would have had the
approval of all the societies which are affiliated to us.

8122. And the one about matrimonial finance?—That
was passed with a very large majority at Eastbourne, and
no one has attempted to dissociate themselves from it.

(Mrs. Jolliffe): But dt is very early days, they have a
month in which to do it and it is only about a fortnight
since our Conference, so I cannot say that there will not
be someone writing in, but so far no one has done so.
(Mrs. Bligh)

:

It 'might be added also that many of the de-
tailed proposals which we have put before you, although
they have not been before each of our affiliated societies,
have been before our specialist committees on which the
interested affiliated societies are represented. We have
four committees which are dealing with children, in the
National Council of Women : we have .the Public Service
and Magistrates’ Committee

;
the Education Committee •

the Public Health, Maternity and Child Welfare Corn-
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mittee ; and the Moral Welfare Committee. Questions of

this kind are thrashed out on those specialist committees,

on which there are members from a large number of our

affiliated societies, who can put their societies’ point of

view as the matter is discussed.

8123. I wonder, my Lord, if we might ask the witnesses

to let us have a note of the amount of support which

these resolutions eventually have? (Chairman)

:

You
mean the Eastbourne resolutions? (Dr. Baird) : All of

them, apparently.

—

(Mrs. Lefroy): They are built up on

our policy, as we said. The memorandum was prepared

on policy which has been built up for more than fifty

years.

8124. (Chairman): I suppose that there would be no

difficulty in telling us, first of all, what sort of majority

you got for these resolutions at the Eastbourne Confer-

ence, and secondly, whether within the month any dissent

had been signified?

—

(Mrs. Jolliffe): I can answer the first

question straightaway. I think that the resolution on
“ Marriage guidance and divorce ” had no dissentients,

and the other was passed by a majority of 191 to 58 ;
the

other information we could submit to you by the end of

the month.*

8125. (Dr. Baird): Thank you. One other point on

which I wanted to be quite clear was what exactly you

meant when you said that the biology of sex should be

presented within a framework of teaching on the sanctity

of marriage. You do not mean that human biology should

be delayed until the children are thinking of marriage?

—

(Mrs. Lefroy)

:

The point is really that it is, one might say,

a philosophical matter. We did have a most illuminating

address in one of those four committees, I 'think it was the

Moral Welfare Committee, by an inspector of very high

standing in the London County Council, who was ex-

plaining to us how they had been pressing for sex educa-

tion in one local education authority, and the authority

said, “ Yes, that is all right so long as you teach it with

pure biology and do not go and tie it up with anything

else ”. About a term later they were frankly asking what

they were to do, because they had to teach some sort of

philosophical background to it. The sort of question which

they were being asked by an earnest small boy of thirteen

was :
“ I cannot understand all these small families, why

don’t they all have twenty-five children? ” You cannot

teach just plain biology without its being put into some

kind of context as to the home-building and the care of

children, and so on, and it must also have some kind of

a background. You have to remember that almost the

first game the children play is that the small boys want to

build houses and have huts, and if they can have a hut

up in the .tree that is about the most blissful thing which

can happen to them
;
and the small girl wants to. play

around with her dolls, and you have got all the basis of

the home-making at a very early age. So long as that is

kept there, and your handicrafts and all that can be

associated with the home and the idea of the home
becomes the background in which you can put this in-

struction in biology, it is all right. Also, if you just treat

it as pure biology alone, you are raising a most terrible

danger of experimentation. One has had some really

dreadful cases of quite small children who have not been

properly taught, who have not had some sort of back-

ground taught along with their biological instruction. They

have been driven to practising, experimenting, and the

results can be really dreadful.

8126. (Mr. Maddocks): I understand that you are a

magistrate, Mrs. Lefroy. Have you dealt very much with

applications under the Guardianship of Infants Act?—

A

certain number, yes, they come up fairly regularly.

8127. Have you not found that, in most applications,

usually it is the mother who turns up, and the father never

turns up at all?—Very frequently that is so, and I always

wish we could see the father and learn the cause of the

trouble.

8128. You suggest in your memorandum that in deciding

custody both parties should appear. Is it your suggestion

that in a case where the mother comes and asks for the

custody of her children, and says that her husband quite

agrees to it, you would direct the probation officer to see

* Note:—Notification was subseqently received from the Sec-

retary of the National Council of Women that there had been

certain individual expressions of disagreement with the resolution

on “ Matrimonial finance ”, but that no affiliated society or branch
>f the Council had dissociated itself from the resolution.

the husband. Then, after an adjournment, the probation

officer might come back and say, "Yes, the father agrees

to it ”. Is there any point in issuing a warrant to bring

the husband to court, if he does not want to come?—It

rather depends on what the probation officer can produce

as regards that. In many cases, I think that would be very

well worth while in order that you might impress on the

man, if nothing else—and not only the particular husband

who comes, but other husbands who hear about it—their

responsibility and their duty to look after the children

whom they have brought into the world.

8129. Does it not occur to you that, human beings being

what they are, if you were to do that kind of thing, you

would instantly antagonise the husband towards his wife

—perhaps even more than he is already antagonised to her,

and perhaps to the child also—by having him arrested and

brought to the court?—If you are going to enquire into

custody questions in this way, that surely presupposes that

the matrimonial home has been broken up. Thus I do not

know that it matters very much, except, of course, on the

question of finance. But I do not think that it need be

done in such a way as to antagonise him.

8130. I am putting the case to you from your practical

experience : where the husband says, “ I am quite content

that my wife should have the children, she is a_ good

mother, I am not going to the court, I am not going to

lose a day’s work ”, are you going to send your warrant

officer along to fetch him?—We said “ should , we did

not say that he must appear.

8131 (Mr. Mace): May I return to your recommenda-

tion about the financial arrangements between the parties?

Is it your suggestion that, in future, magistrates should set

the standard of life which a married couple are to adopt,

merely at the wish of the wife?—May I say that this is a

little awkward for me, because I myself drafted the reso-

lution in quite a different form, but that was not accept-

able to the proposer of the resolution when it was put

forward, and this was re-drafted by her on lines which I

myself should not have chosen? But I think our basic

line is to make things equal between the sexes, so that

if the wife had applied then the husband certainly could

apply. That is certainly according to our principles.

8132 Then you agree that either party should be able

to go to the court, but that in future magistrates should

have the power to set the standard of living of a married

couple?—I do not think that it quite amounts to that. Our

proposal is really mainly as to the allowance which the

wife should be able to receive. It is practically setting the

standard of what the wife’s or the husband s pin-money

should be, and that is a matter which depends on several

considerations. (Mrs. Jolliffe): I think that the standard

of life is set primarily by the family income of the husband

or wife. The court cannot alter that, therefore it cannot

very materially change the standard of the family, because

it cannot alter the total amount of money available, it can

only, under this proposal, slightly alter the distribution ol

that money between the partners.

8133. May I give you two examples? My first case is

of the husband who is a saver, or you can call him mean,

whichever you like, he will not part with his money. The

wife has a tendency to go to the pictures a lot, and to

dances, and to have a lot of nice clothes, which cost

money. She goes to the court. The court is going to decide

how much she shall spend on her clothes and dancing, is it

not? That is my first case. My second case is of the

husband who is a spender, his beer, tobacco and football

pools cost far too much, and the wife is the saver. She

wants to save money very badly, she is complaining

because he spends so much, and she is not getting a proper

allowance. That wife goes to the court. Now, with those

two examples, will it not be the case that the magistrates

will set the standard of life?—(Mix Lefroy): It seems to

me that both cases are very apt illustrations. In both cases

the wife is being extremely cramped, either because tine

husband is a spendthrift or because he is extremely mean.

It seems to me that in both those cases she has a grievance

and, if the grievance continues long enough, there is danger

of the home being wrecked altogether. It is surely much

better that she should be able to go to the magistrates

and state her case, and that the magistrates should say.

“It is only reasonable that you should be allowed so much

for your own spending

Chairman: Thank you very much for your memo-

randum, and for your help in coming here today.

(The witnesses withdrew .)
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PAPER No. 99

RESOLUTIONS ADOPTED AT THE CONFERENCE OF THE NATIONAL
COUNCIL OF WOMEN OF GREAT BRITAIN, NOVEMBER, 1952

MARRIAGE GUIDANCE AND DIVORCE

The National Council of Women of Great Britain

regrets that while something like £1,200,000 has been
granted as free legal aid to those seeking divorce, the

marriage guidance organisations are having their grant

cut by half. This must gravely curtail the useful work
they are doing in saving the break-up of marriage, and
the Council urges that grants should be made adequate
for this work.

MATRIMONIAL FINANCE

In view of the fact that there can be no freedom or
equality of status in marriage where one spouse is with-

out means and is entirely dependent upon the other, the

National Council of Women of Great Britain in Con-
ference resolves :

—

(n) That the common law obligation of a husband
to support his wife be deemed to include an obligation

to allocate and transfer to her a proportion of his in-
come, from whatever source derived, this sum to be her
own spending allowance free from his control.

(b) That the total amount allocated by a husband
and actually transferred to a wife for household ex-
penses and for her personal allowance should be a
reasonable sum proportionate to his total resources.

(c) That where the husband through age, incapacity,
disablement or other misfortune including bankruptcy
becomes necessitous, and his wife has separate re-

sources, she shall be liable to maintain her husband
to such extent as the court may consider reasonable
and just in the circumstances ; and such maintenance
should include any allocation of spending money to the
husband by the wife, freed from the wife’s control.

(d) That the allowances referred to in (a), (b) and
(c) above should be enforceable at law if necessary.

{Received, list November. 1952.)

PAPER No. 100

LETTER SUBMITTED BY THE SECRETARY OF THE NATIONAL BABY
WELFARE COUNCIL

14th January, 1952

Dear Sir,

Further to my letter of 19th December, my Executive

Committee have had under consideration the possibility

of submitting to you a memorandum for the considera-

tion of the Royal Commission on Marriage and Divorce.

Owing to the shortage of time it is not possible for my
Council to submit a complete document and I am, there-

fore, asked to place before you the following matters

which my Executive Committee wish to have placed before

the Royal Commission.

The Executive Committee is of opinion that apart from
the consideration of actual alteration in the law there are

various factors to be taken into account which are causing

dissolution of marriage. It would appear that in many
cases marriage is entered into without due forethought

and consideration of the responsibilities which it involves,

and the National Baby Welfare Council in', particular is

anxious that parents should realise that marriage concerns

not only the husband and wife, but the welfare of the

children who may be bom of the marriage. The Com-
mittee is also of opinion that there is a real need for

more education of the public in the making of a good
home and that too little attention is paid to this problem.

Once again in reference to children there is an urgent

necessity for the encouragement of wise parentcraft.

Miss Gladys Sandes, F.R.C.S., the Chairman of the

Executive Committee of the National Baby Welfare Coun-
cil, considers that much might be done to; prevent the

breakdown of marriage if more steps were taken to foster
in individuals a personal sense of responsibility and to
educate them to understand from the earliest possible
age the principles and sanctity of all contracts. She feels
that the days when British men and women were proud
of the fact that their word was their bond is passing,
and that there is a general tendency to believe that a
contract is something which it is clever to avoid.

When a divorce has been decreed, the welfare of the
children should be of paramount importance. At present,
although custody may be given to one parent, the other
is allowed access. This often means in practice that a
child spends part of his or her holidays with one parent
and the remainder with the other. A conflict may. thus
develop in the child’s mind ; and this conflict becomes
even more accentuated if the respective partners have
each married again. The child feels he does not belong
anywhere. It would probably be better in the child’s
interest for one party only to have access.

Miss Sandes would be prepared to attend before the
Commission in support of the views set out above.

In addition to these matters one member of the Com-
mittee [Dr. Dennis Geffen] is anxious that a specific
alteration in the law on divorce should be considered
and this is set out in the memorandum attached.

Yours very truly,

(Sgd.) Edith A. Wood, Secretary.
The Secretary,

Royal Commission on Marriage and Divorce.

PAPER

MEMORANDUM SUBMITTED BY
The writer is Medical Officer of Health to the Metro-

politan Boroughs of St. Pancras and Hampstead ; Vice-

Chairman of the National Baby Welfare Council ; Lecturer

on Public Health and Child Welfare to the Institute of

Child Health, Hospital for Sick Children, Great Ormond
Street

; Honorary Medical Adviser to the British Red Cross
Society

; and author of various books and articles on child

welfare.

1. The present legislation is such that consideration of
the welfare of the children of the parties to a divorce is

not effected until a decree nisi has been granted.

No. 101

DR. D. H. GEFFEN, M.D., D.P.H.

2. The object of this memorandum is to request that
the legislation be altered to secure that the welfare of the
children be considered prior to the presentation of a
petition for divorce.

3. To secure this it is proposed that, where there are
children of a marriage who are under sateen years of
age, the petitioner shall apply by originating summons to
a judge of the High Court in chambers for permission to
present a petition for divorce, and that the judge shall
have discretionary power to postpone the presentation of
such petition for a period of three years or such lesser
period as he may in his discretion so consider wise,
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4. As the legislation stands at present, the discretionary

power of the court is such that it can he used :
—

(i) To allow divorce within three years of marriage.

(ii) To grant a divorce to a petitioner despite his/her
own misconduct.

<iii) To the granting of the custody of children to

either party of the proceedings, his decision presumably
being guided by his opinion as to which party will make
the better parent irrespective of guilt in the divorce
proceedings.

5. A petitioner, however, having made good his/her
claim in law that he/she is entitled to divorce, the court
has no power to refuse or postpone a decree nisi provided
such partner is guiltless. It will be noted that this decision
takes no heed of the fact that there may or may not be
children of the marriage.

6. I would argue that the court should have a right to
discriminate between petitions where there are or are
not children. In the 'first case, only two parties are
concerned and one of these parties is guilty of creating
a set of conditions warranting the termination of the
marriage. In the second case, there are third parties who,
although guiltless, stand to suffer very considerably from
the dissolution of the marriage.

7. It is realised that where a marriage has irretrievably

broken down it would be right to grant a divorce, even
if there be children, in order that they may be removed,
in so far as this may be possible, from an atmosphere of
disharmony and conflict. This set of circumstances would
be covered by the discretion given to the judge as set

out in the proposal in this memorandum.

8. The effect of the above legislation would be that
the parties to a divorce would have to consider not only
the sanctity of marriage but their responsibilities as
parents.

9. In seeking the advice of solicitors when desiring a
divorce they would be counselled that there would be
delay unless the circumstances were exceptional.

10. The judge would be legally aware of the fact that
there were children to a marriage and would have ’ the
right .to take this into consideration in granting leave
to file a petition for divorce.

11. Finally, I would argue that if it be right to refuse
divorce within three years of marriage it must be even
more justifiable to postpone it for a similar period if there
be children whose future is at stake.

12. I shall :be pleased to attend before the Commission
to support the above amendment to the law if so desired.

(Received 15th January, 1952.)

EXAMINATION OF WITNESSES
(MISS GLADYS SANDES, F.R.C.S., representing the National Baby Welfare Council, and DR. D. H. GEFFEN, M.D.,

D.P.H. ; called and examined.)

8134. (Chairman): Miss Sandes, you are the Chairman
of the Executive Committee of the National Baby Welfare
Council?

—

(Miss Sandes): That is so, Sir.

8135. And Dr. Geffen, you are Vice-Chairman of the
National Baby Welfare Council, and you are also the
Medical Officer of Health for the Metropolitan Boroughs
of St. 'Pancras and Hampstead, and Lecturer on Public
Health and Child Welfare to the Institute of Child
Health?

—

(Dr. Geffen)

:

That is so, Sir.

8136. I understand that Miss Sandes has come to speak
to the letter which we received, dated 14th January, 1952,
putting forward certain views, and that you, Dr. Geffen,
appear to speak to the memorandum which you yourself
submitted?—That is so, Sir.

8137. Turning to Miss Sandes’ letter first, we note the
Committee’s recommendation set out in the second para-
graph of the letter, and of course these are very desirable
results to achieve, but it is not such an easy matter to
decide how to achieve them. I do not want to ask anything
on that, but in the fourth paragraph, it is stated:

—

“ When a divorce has been decreed, the welfare of the
children should be of paramount importance.”

With that, of course, we should all agree

—

“At present, although custody may be given to one
parent, the other is allowed access.”

I should like perhaps to qualify that by saying “ is
generally allowed access”, you would agree that is so?—(Miss Sandes): Yes, Sir, I am sorry.

8138. The paragraph continues:

—

“This often means in practice that a child spends
part of his or her holidays with one parent and the
remainder with the other. A conflict may thus develop
in the child’s mind . .

.”

Again, I would personally agree with “ may ”

—

“
. . . and Ithis conflict becomes even more accentuated

if the respective partners have each married again. The
child feels he does not belong anywhere. It would prob-
ably be better in the child’s interest for one .party only
to have access.”

There I think, if I may say so, you mean that it would
be beltter in the child’s interest for one party only to have
custody and for the other not to have access?—Yes, I am
sorry, it should have been put that way.

8139. Are you laying it down as a rule which should be
followed in all cases, when 'there has been a divorce, that

one party should have custody and the other have no
access, or are you laying it down as a state of affairs which
should generally prevail?—I think one should say, “ gener-
ally prevail ”. Our Committee and many of us spend
our time dealing with a very large number of these child-
ren who are very much imbued with a sense of insecurity.
I realise that it is not possible for us to say exactly what
proportion these represent of the total—for every mal-
adjusted child we see, how many others may not be
maladjusted. I would like your judgment on that, because
we just do not know, we have no way of finding out. We
are very impressed, not only with our experience in this
way, but with that of teachers, headmistresses, who have
come to us on the subject. It is most devastating. That
was what I meant to imply and, if I may say so, I do not
think that our Council or I myself were wishing ito, or
arc able to, proffer any solution of this difficulty, but we
did feel that we wanted to put to you a fact that has
Struck us very forcibly, and that point of view was quite
unanimous.

8140. I am sure we would all agree that difficulties
very often arise if a child has to be divided between two
households. That you wish to stress, and I can assure you
that the Commission has it very well in mind. What
I wondered was whether you were suggesting an all-
embracing rule for all cases. I will tell you why. I was
a Chancery judge, and you do get cases where people have
been divorced but each of them is very fond of the child
or children and you do not want to cut the children off
wholly from one parent : although you are giving the
custody maybe to the mother, you do not want to deprive
the father altogether of seeing them and keeping his
interest in them. You do appreciate that there are cases of
that kind?—One sees a great many of those, too, but even
then, Sir, if I may say so, it may be more comfortable but
it is not always the wisest thing for the child.

8141. I quite agree, it depends on the circumstances.

—

Exactly.

8142. (Lord Keith)

:

Miss Sandes, I see you are from the

National Baby Welfare Council and I wondered when a

baby ceases to be a baby?—That is, I am afraid, rather

a misnomer. We do deal with children for the whole
of their school life, but when the Council was founded
by Dr. Pritchard he was particularly emphasising the baby
aspect and we have never changed the name although that

has been discussed from time to time. We are concerned

with children up to school leaving age,
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8143. {Chairman): There are so many (bodies concerned

with .the welfare of children that I wondered if you per-

haps specialised in some degree?—Our Council is mainly
concerned with propaganda and education. We do not,

for instance, deal with cases of cruelty to children
;
we

would refer them to the N.S/P.C.C. We act as a clearing

house. 'People and groups come to us for advice as to how
some effort shall he made to get over a difficulty. We
are rather more a co-ordinating body although we have
our own specialist experience, which is mainly dn propa-

ganda.

8144. (Lord Keith): You have a constitution?—Yes, a

very simple one.

8145. Is it capable of being expressed in a few words?
—Yes, we were originally founded in 1917 to run the

National Baby Week, to draw attention to the difficulties

with young children, and a week of propaganda was con-

sidered the best way of doing it. There were notices in

the cinema, in the Press and so on, and out of that grew,

I think I am right in saying, although it was long before

I was connected with it, this idea of supplying reliable

information as far as possible by experts in an entirely

honorary capacity as the need arose. Our work varies

very much according to what the particular demand is.

8146. {Dr. Baird): I want to ask Miss Sandes what her

opinion is about what the last witness has said in con-

nection with the arrangements for deciding the custody

of children. That witness was of the view that there

should be an enquiry into the arrangements for the

children even in cases where the custody, has been agreed

and there is no contest. What is your view about that?

—

My view would have to be given in a personal capacity,

you will appreciate, because I have not asked my Council

for any special views on this. From what I heard of the

last witness, I am afraid I think that the machinery sug-

gested is unnecessarily elaborate, if I -may be allowed to

express a personal opinion. Where the parents are agreed,

it is much better to accept the arrangement without bring-

ing in an outside person. I find particularly with one’s

private practice—because I am in practice—that very often

parents start off with the idea that they will work this

arrangement of custody and access, and it is approved

by the court. Then one of them changes his or

her work, changes the district in which he or

she lives, perhaps gets married to a different type

of person and so on, and difficulties develop that

were generally not foreseen in the first place. Then you

get conflicts, particularly if someone marries someone who
goes abroad. Those of us who are medical practitioners,

and have to advise on these matters, find ourselves in

very great difficulty sometimes. I should like very much
to feel that one could go to the court and get something

out of it. That is putting it very crudely, but I feel it is

awfully difficult. I sympathise very much with Her
Majesty’s judges. The child may be only three, four or

five when the divorce happens and conditions may have

altered by the time he is fifteen or sixteen. Father may
have come into money or a title which he had not thought

of. The thing is bristling with difficulties. What I feel

strongly about is that the irrevocability of something

which is settled at a time without enough pause, I do

not say for thought, but pause for developments perhaps

to arise. I was not quite expecting that question, and I

am afraid I am not putting it very clearly.

8147. It was very kind of you to answer it. Would

you mind telling me, are you a child psychiatrist? I am
a gynaecologist and obstetrician. I am a consultant in

the London Lock Hospital, and I have referred to me
quite a large proportion of children who have been

assaulted, cruelty cases, and venereal infections. I have

had charge for thirty years, that is where I come across

the children’s side of it.

8148. {Chairman): I should have said that you are a

Fellow of the Royal College of Surgeons, but that does

appear in the letter. May I turn to Dr. Geffen s memo-
randum‘s As I understand it, Dr. Geffen, you are making

one suggestion only, and that is for a discretionary power

to postpone the presentation of a petition?—(Dr. Geffen)

:

That is so, my Lord.

.8149. We will go through that shortly. The suggestion

is set out as follows :

—

“2. The object of this memorandum is to request

that the legislation be altered to secure that the welfare

of the children be considered prior to the presentation

of a petition for divorce.

3. To secure this it is proposed that, where there are.

children of a marriage who are under sixteen years of

age, the petitioner shall apply by originating summons
to a judge of the High Court in chambers for permis-

sion to present a petition for divorce. . .

.”

Pausing there, you are contemplating that a ground for

divorce has arisen, are you not?—I presume so, yes.

8150. You must be, must you not?—The alteration 1

am suggesting is that instead of filing a petition in the

present way the petition would have to be presented

by means of originating summons. I am assuming that at

this stage the parties think they have grounds for divorce
;

whether they have or not will be a matter for the judge

to determine later.

8151. I quite follow, of course nothing has been proved.

The petitioner presents a petition in divorce but presum-

ably, as you say, thinking that he or she has got a ground

for divorce?—Yes, Sir.

8152. Whether it is adultery or cruelty or anything else?

—Yes, Sir.

8153. Then you go on :

—

“
. . . and that the judge shall have discretionary power

to postpone the presentation of such petition for a period

of three years or such lesser period as he may in his

discretion so consider wise.”

I suppose that he would take into account such matters

as the seriousness of the position—for example, there

might be such cruelty that it would not be right to post-

pone it. Then you go on to mention the present discre-

tionary power of the court, and you say that this is such

that it can be used :

—

“ To the granting of the custody of children to either

party of the proceedings, his decision presumably being

guided by his opinion as to which party will make the

better parent irrespective of guilt in the divorce pro-

ceedings.”

I think that is quite true
;
the guilt in the divorce proceed-

ings is not in any way conclusive but is a matter to be

taken into account. You appreciate that?—Yes.

8154. Then you go on:

—

“ A petitioner, however, having made good his/her

claim in law that he/she is entitled to divorce, the court

has no power to refuse or postpone a decree nisi pro-

vided such partner is guiltless. It will be noted that

this decision takes no heed of the fact that there may
or may not be children of the marriage.”

Then you set out your suggestion that the court should
have a right to discriminate between petitions where there

are children and petitions where there are not, and you
give your reasons. One point that has troubled some
of the witnesses is this. You are then creating in a

sense two kinds of marriage contract, one where there

are no children, and as long as there are no children it

can be dissolved in a certain way, and then as soon as

children arrive it can only be dissolved in a different

way.—Yes, my Lord, -but that discrimination has already

been made, in that where parties have been married for

more than three years, they can file their petition for

divorce. Where they have not been married for three

years the law has already determined that they shall have
to apply by originating summons. If it is good enough
in the first case, I am holding that it is even more neces-

sary in the second case.

8155. I appreciate your answer. Then you say:—
“It is realised that where a marriage has irretriev-

ably broken down it would be right to grant a divorce,

even if there be children, in order that they may be
removed, in so far as this may be possible, from an
atmosphere of disharmony and conflict. This set of
circumstances would be covered by the discretion given

to the judge as set out in the proposal in this memo-
randum.”

There, I take it, you are contemplating again that there
has been some offence giving rise to a right to divorce
under the existing law?—Yes, Sir.

8156. And you are just dealing again with this dis-
cretionary power to postpone?—Yes, Sir.
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8157. At first when I read your memorandum, I thought

you might be putting forward new grounds for divorce.

I see you are not—No, not by any means, Sir.

8158. (Mr. Young): Are you suggesting that the analogy

of barring the presentation of a petition for divorce

within the first three years of marriage should be applied

to the case where there is a marriage with children?—

That already applies. Under my proposal, at the end of

the three years, if there is a child, say, one year old, the

judge would have discretion to postpone divorce for

another three years.

8159. I do not follow. I thought you were suggesting

that, if there are children in a marriage, where one of the

parties wishes divorce, he or she should not get the divorce

unless with the leave of the court?—And that the court

should have power to postpone such decision for a period

of three years or such lesser time as the judge in chambers

might so desire.

8160. So this question is limited only to legislation to

delay the divorce for three years?—Yes. What I have in

mind is this. As the situation stood some years ago, there

was a period after filing a petition for divorce of about

eighteen months before the case was heard. Furthermore,

the period between the decree nisi and the decree absolute

was six months, so there was a period of two years. To-

day, it is possible to file a petition for divorce and for

the case to be heard and the decree nisi given within

three to four months, and decree absolute in another six

weeks. I am asking this Commission to ask themselves

—has there not been a swing of opinion a little bit too

far from the somewhat tardy procedure of divorce some
years ago, so that today we have come to a period where
there is an indecent haste? And, if I may say so, par-

ticularly so where children are concerned. Let us take

the ordinary action of a husband or wife who finds that

his or her spouse has been guilty of misconduct. I think

probably at that stage the husband’s feeling is, “I am
going to divorce my wife, she has been unfaithful to

me”, and to a certain extent he is doing it in a spirit

of revenge. I do not know that three to four months
is a sufficient time for proper and mature consideration.

Where children are concerned, I am pretty well satisfied

that it is not. Let us see the effects of this. Mr. Jones

has formed an attachment for Mrs. Brown, and at that

stage his only desire is to secure divorce and marry her

as quickly as possible, but what he thinks is love may
turn out to be passion. Meanwhile, in four months he
may have been divorced. I think that a little longer

period is required for tempers to cool, and for parents to

consider the question of divorce in a cooler, calmer and
proper frame of mind. There is another aspect. The
guilty party will have to consider, “ Well, this is not quite

so easy, it is not a question of my wife (or my husband)
filing a petition for divorce and in four months’ time

I am free and I can marry again ”. He will have to think

to himself, “ There may be a delay of two to three years

:

is my passion going to last two or three years, am I

not going to find that before that time is up I would
sooner live with my wife whom I have known for quite a
considerable period, am I not going to want my children?

”

At the end of four to five months, is he not going to have
had about enough of a guilty situation? The present
situation where divorce is so easily and quickly obtained
conduces to very hasty feelings in these matters.
Again, we have heard over and over again those
words, “ the sanctity of marriage ”—I think every speaker
and every report to this Commission has used them.
It has been drummed into us right and left. I think
that that is perfectly correct, I think it is as it should be,

but it is about time we thought of the sanctity of parent-
hood. Marriage is -important, marriage is a very sacred
covenant, but so also is the sanctity of parenthood. And
I think that the court, before it considers breaking up a
home, should also have to consider what is going to
happen to the children, what the children are like, how
serious (this matter is and so on. 'If I may, I would like
to stress another -point. We have heard so much about
the damage and the danger to children from living in
an atmosphere of disharmony, bickering and argument.
We are told that this is one of the causes of juvenile
delinquency, and I think that may be so, but my experi-

ence is 'this. You have got to realise that mothers and
fathers are human beings and I think the average child,

certainly the average Cockney child, can adjust himself
with reasonable happiness to the bickerings of two parents.
It is life, it is almost natural, and I do not believe that

it does all [the harm that we are inclined to think today.
We know that children come home and hear their parents
oursing one another, fighting, bickering, and the next
minute they are going out together, but somehow or
other they can accept that. What does make, in my
opinion, an indelible mark on a child, and what he cannot
accept, is (the complete breaking up of his household and
his sense of security. It is with those feelings in my
mind that I put forward a suggestion which is not going
to -make divorce easier. The suggestion I put forward
may be called in these modem days a retrograde step,

but I do not think it is. It is a step which is going
to make divorce more difficult for people who have
children. It is going to make them pause, it is going
to make them ithink. 'Lastly, if I may say so, I have a
very profound faith in the judges Her Majesty has
appointed, and I feel certain that when a petitioner for
divorce has to come before a judge in chambers and say
how many children there are, 'the judge in ohambers is

going to make that person perhaps .postpone matters for
a little while, perhaps come back in six months time. I

think there will be perhaps fewer divorces than there are
now and fewer 'homes broken up.

8161. If that is the principle, would not that apply to
a ohildless marriage too?—tin a childless marriage there
are only two persons concerned. I am speaking purely
and simply on behalf of the children. If a childless

marriage is broken up then no home is broken up.

8162. So in the case of the childless marriage you
would not want that?—No.

8163. (Lord Keith) : There is just one point that occurs

to me, Dr. Geffen. If -the divorce proceedings were to
be postponed for three years, which I gather would be
the maximum period the judge would allow, -and at the

end of the three years divorce proceedings commenced,
there might be some danger in losing evidence, might
there not? You probably appreciate that it is not always
easy after three years to find the evidence or keep the

evidence together?—That is certainly so, but may I once
again say that the position is exactly the same under the

requirement that a couple have to be married -three years

before a petition can be filed?

8164. Yes, I quite see that the position is the same.
It is just that it is really an addition to wha-t you say is

the existing practice in the first three years of marriage?
—I am only asking -for an extension of what I think was
a very wise decision, no divorce for the first three years

of marriage, and I think my proposal is even more im-
portant than that as it would apply where ohildren are

concerned.

(Chairman): We are much obliged to you for your
memorandum and letter and for attending here today.

(The witnesses withdrew.)

(Adjourned to Monday, 24th November, 1952, at 10.30 a.m.)
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MEMORANDUM SUBMITTED BY THE NATIONAL FEDERATION OF BUSINESS

AND PROFESSIONAL WOMEN’S CLUBS OF GREAT BRITAIN AND NORTHERN
IRELAND

(Nora —The memorandum submitted by the Federation has already been primed as Paper No. (A in the Minutes of Evidence

for Wednesday

,

29th October, 1952 (!Twenty-Second Day), when the witnesses representing the Scottish Division of the Federation

gave oral evidence ( Questions 5095 to 5153) before the Royal Commission. It is reproduced below except for those parts which

relate solely to the law of Scotland.)

This memorandum is based on the views expressed by

members of some of the 244 clubs (with a total member-

ship of over 14,000 women) who together form the

National Federation of Business and Professional Women s

Clubs of Great Britain and Northern Ireland.

I (A) CHANGES WHICH SHOULD BE MADE IN

THE LAW OF ENGLAND

Changes in the present grounds for divorce

Desertion

1. It is recommended that Section 1 (1) (b) of the

Matrimonial Causes Act, 1950, be altered by providing

that the period during which the respondent shall have

deserted the petitioner shall be a period of at least three

years during the three-and-a-half years immediately pre-

ceding the presentation of the petition, instead of a period

of at least three years immediately preceding the presenta-

tion of the petition, as at present.

2. A husband who has deserted his wife who is anxious

for him to return to her may ask to come back to his

wife without any intention of making a permanent recon-

ciliation but merely with the idea of preventing the wife

from obtaining a decree against him. If the deserted wife

genuinely attempts a reconciliation she should not be

penalised where the husband’s offer to return is not

genuine. By allowing the parties a period of, say, six

months, during which they may live together without the

period of desertion having to commence again from the

subsequent separation, the intentions of the deserting

spouse could be tested.

Cruelty

3. It has been held that conduct sufficiently grave to

justify a refusal to cohabit any longer with the offender

may, nevertheless, be insufficient to entitle the sufferer to

relief on the grounds of cruelty. It is recommended that

the definition of cruelty be extended to cover conduct such

as would justify a refusal to cohabit but which, at the

present time, would not amount to cruelty.

Insanity

4. It is recommended that Section 1 (1) (d) of the

Matrimonial Causes Act, 1950, be amended by deletion

of the words “ and has been continuously under care and

treatment for a period of at least five years immediately

preceding the presentation of the petition ’
, thus making a

ground for divorce that the respondent is incurably of

unsound mind. The proof that the respondent is of

unsound mind should be a matter for medical witnesses

and should depend on the state of medical knowledge at

the time the medical evidence is given.

5. If a husband or wife is, according to the best medical

opinion, unlikely to become sane, no good purpose is

served by insisting on the petitioner waiting for five years

before presenting a petition.

New grounds for divorce

6. While many clubs recommend that the law should

be changed by adding to the grounds for divorce, one
club at least deplores the attention which is being given

to making divorce easier and recommends that far more
consideration should be given to preventing it, on such

lines as are advocated by the Marriage Guidance Council.

A further suggestion is that entrance into the marriage

contract should be made more difficult.

7. The following are the recommendations which have
been made by clubs who are in favour of extending the

grounds for divorce:—
(a) Divorce by agreement

(i) It is appreciated by those who put forward this

recommendation that to make provisions for divorce by
mutual agreement strikes at the foundations of the

present law relating to divorce. But, nevertheless, pro-

vided that proper safeguards are made for the care and
maintenance of the children of the marriage, if any,

it is the opinion of many that when two people of

full age and understanding have, after due considera-

tion, come to the conclusion that they can no longer

continue to live together, then those two people should
be able to apply to a court and obtain a dissolution

of their marriage. A provision such as this would put
an end to the “ hotel divorce ” which at .present brings
the law into disrepute.

(ii) A modification of this recommendation is that

it should be possible for both parties to agree to apply
for a divorce after actual separation for a period of,

say, three years.

ib) Divorce after a long period of separation

It is recommended that some form of relief should be
available to a spouse who has been living apart from
the other spouse for a considerable period of time even
though that spouse be the one who is now known as
“ the guilty party ” unless “ the innocent party " can
prove that he or she has conscientious objections to
divorce. The period of time which has been suggested
varies from five to seven years. Under the present law
a spouse who has been deserted may refuse to divorce
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the other because of unworthy motives, and such refusal

prevents the other spouse from marrying again, although

he or she may be living with another woman or man,
and would marry and lead a happy family life if not

prevented by the spite or other unworthy motive of the

deserted spouse. This state of affairs can work great

hardship, particularly if the separation occurs when the

parties are young. If the deserted spouse has genuine

objection to divorce on moral or religious grounds such

objection should be respected. There should be proper

safeguards for the care and maintenance of young
children of the marriage and for the maintenance of

the deserted wife.

(<•) Divorce by husband on grounds of his wife’s

unnatural practices

By Section 1 (1) of the Matrimonial Causes Act,

1950, it is provided that a wife may present a petition

for divorce on the ground that her husband has, since

the celebration of the marriage, been guilty of rape,

sodomy or bestiality. It is recommended that an amend-
ment should be made enabling a husband to present a

•petition for divorce on the ground that his wife has,

since the celebration of the marriage, been guilty of

lesbianism.

(cl) Divorce on grounds of long term of imprisonment

It is recommended that where a husband or wife

has been sentenced to a long term of imprisonment or

several terms of imprisonment for a grave criminal

offence committed after the celebration of the marriage,

the other spouse shall be enabled to obtain a divorce

on that account. It is felt that the term of imprisonment
or the aggregate of the terms of imprisonment should

not be less than seven years.

Abolition of damages for adultery

8. It is recommended that Section 30 of the Matrimonial

Causes Act, 1950, be repealed.

9. For a husband to be able to claim damages from
any person on the ground of adultery with his wife is

a relic of the time when the wife was regarded as chattel.

Judges are frequently questioning whether there is any,

and if so what, value to be placed on an erring wife.

10. If a claim for damages against the co-respondent is

to be retained then power should be given to a wife to

claim damages from any person on the ground of adultery

with her husband. It is inequitable that a wife should
not be able to make such a claim whereas her husband
in similar circumstances can make a claim. If damages
could he recovered from a woman named, it would be
of assistance to the wife who had been left to bring up
a family of young children.

Maintenance

11. It is recommended that after a decree of dissolution

or nullity of marriage the court may have the same powers
to order the wife to pay alimony and maintenance to the

husband and to order security as it now has in the case

of orders against the husband in respect of the wife.

12. It is unfair on a husband that such orders cannot
be made at the present time. A husband with little or

no income may have been married for a great many years
to a wife with a substantial income. He would during this

time have been living in a style suitable to his wife’s

income. If the wife should then, through no fault on
the husband’s part, leave the husband to live with another

man, perhaps leaving the husband with young children

to bring up, it is a great hardship to the husband not to

be able to make any claim against the wife and it is

considered only fair that the husband should ;bc able to

obtain an equivalent order against his wife as a wife

would be able to do if the circumstances had been
reversed.

Enforcement of maintenance orders

13. It is recommended that the periodical payment of

any sum of money not exceeding £500 a year directed to

be paid by any order of a court having jurisdiction in

divorce should be enforceable by a court of summary
jurisdiction in the same manner as the payment of money
is enforced under an order of affiliation.

14. At the present time many women suffer hardship
because they find that orders which they have obtained

against their former husbands are both difficult and
expensive to enforce. It is felt that it would be a great
advantage if the machinery which has been found to be
effective for the enforcement of orders of courts of
summary jurisdiction was made available for the enforce-
mentof the small orders of the High Court.

II. (A) CHANGES WHICH SHOULD BE MADE IN
POWERS OE COURTS OI INFERIOR JURIS-
DICTION IN ENGLAND

19. Recommendations under this heading have also been
dealt with under Section IV and reference should be
made to that part of this memorandum.

Separation and maintenance orders

20. (a) It is recommended that a maintenance and/or
separation order should not be granted within twelve
months of the marriage unless a probation officer or
recognised social worker has placed before the court a
report that all attempts at reconciliation have proved
abortive.

It is appreciated that many enlightened magistrates’

courts are reluctant, indeed often refuse, to grant a sum-
mons until such time as their probation officers have
reported that reconciliation is impossible, and indeed, the
number of reconciliations brought about by probation
officers is most commendable.

(b) It is further recommended that should the court
deem it wise or necessary to have both parties to the
dispute before them, they should be given the power to
insist on the attendance of either or both parlies. In
particular, where a husband has deserted his wife leaving
her and her children without support there should be
power to bring him before the court on a warrant.

It is appreciated by those who make this recommenda-
tion that the National Assistance Board have power to
apply to the court for such a warrant if the husband leaves
his family chargeable (National Assistance Act). More-
over, the officials of the National Assistance Board often
have knowledge of the whereabouts of the husband. It

is felt, however, that this power is insufficiently exercised.

•In this connection, it is further recommended that the
attention of the National Assistance Board, centrally,

might usefully be drawn to (this point, with a recommenda-
tion that instructions be issued to local officers along these
lines. Prompter action might well be taken, and it be
thus ensured that the summons granted to the wife could
be served upon the husband immediately upon his arrest

on a warrant granted to the National Assistance Board.

(e) It is suggested that more use should be made of
probation officers' reports including information as to

means obtained prior to the hearing of a case. A precedent

for this lies in the home surroundings report prepared
by a probation officer prior to the hearing of a case
before a juvenile court

;
such reports are not produced

until the case has been proved, and are then found to

be invaluable to the magistrates.

(cl) It is recommended that power should be vested in

a magistrates’ court to order that (payments under a
maintenance order which have fallen into arrears might
be deducted at the 'source of earned income, where applic-

able, and' remitted direct to the court’s collecting officer

by the employer. (It should be noted that this power
already exists under Scottish law.)

It is appreciated that power exists to distrain on the
property of the husband in some oases, and where applic-

able, but this power is seldom exercised. Maintenance
orders are difficult to enforce, and aill too frequently the

only course open to magistrates in dealing with non-
compliance to pay, and arrears, is punishment by
imprisonment. This method is of no help to the wife,

nor to the taxpayer if the wife is receiving national

assistance benefit, as is frequently the case.

It is fully appreciated that this power would not meet
the case where the husband is self-employed, but power
to collect at source of income where men are employed

in large faotories would cover a large percentage, as was
the case, say, via Army allowances, used extensively during

the war.

* * * *

Printed image digitised by the University of Southampton Library Digitisation Unit



MEMORANDUM 851

Memorandum submitted by the National Federation of Business and Professional

Women’s Clubs of Great Britain and Northern Ireland

III. (A) CHANGES WHICH SHOULD BE MADE IN
THE LAW RELATING TO THE PROPERTY
RIGHTS OF HUSBAND AND WIFE IN
ENGLAND

22. There is a very considerable body of opinion in the

Federation in favour of changes in the law relating to

the division of the income to a matrimonial home and
the ownership of furniture bought out of housekeeping

money.

23. In cases where the wife has no income of her own
she is at a great disadvantage in that she has no money
which she can spend entirely as she likes. Furthermore,

she cannot claim any profit which may accrue by the

expenditure of money given to her by her husband for

housekeeping. For example, if a wife spends sixpence

out of her housekeeping money in a football pool and

wins a large sum of money, that money belongs to the

husband.

24. In cases where the wife has an income of her own,
difficulties and hardship may arise when she buys furni-

ture for the matrimonial home out of moneys which are

made up of the housekeeping allowance given to her

by her husband and her own earnings.

25. It is appreciated that solutions to these and allied

problems are very difficult to formulate and that many
changes which could be suggested would alleviate some
cases of hardship buit ait the same time would create new
cases of hardship and might aggravate present difficulties.

26. It can be argued that where, as at present, the wife

is not entitled to claim any part of the housekeeping

allowance as her own, she is not encouraged to be thrifty.

On the other hand, if a provision was to toe made whereby

the wife would toe entitled to retain as her own a pro-

portion of the amount she was atole to save out of the

housekeeping allowance, it might be argued that many
husbands might suffer by reason of their wives’ miserly

attributes. Nevertheless, it is only fair to the wife that

some credit should be given to her for the pecuniary

value of her unpaid work in the home, which work the

husband would have to .pay a housekeeper to do should

his wife die leaving him with young children.

27. In spite of the difficulties, the consensus of opinion

of the members of the clubs forming the Federation, is

that changes should be made giving a wife a right to

some part of her husband's earnings in cases where she

has no income and, conversely, a husband who has. no

income should be entitled to some part of his wife s

income. [See Question 8173.]

28. The law of Sweden gives the husband and wife a

special right or “ giftorabt
’’ in the .property of the other,

of a legal nature. The study of Swedish laiw on the subject

might prove very helpful and the introduction into English

law of some of the principles which have been found to

work well in Sweden might help to solve some of .the

difficulties which now exist in England.

29. As regards the furniture of the matrimonial home,

such furniture as belonged to the husband or wife before

marriage should remain his or her property but some

scheme of equitable division of the furniture, bought in

contemplation of or after marriage, should be devised.

The need for such a scheme becomes apparent on the

break-up of a marriage and one wiay of dealing with the

matter would be to give power to the court granting a

decree of divorce or nullity or a maintenance or separa-

tion order of complete discretion as to the division between

the husband and wife or otherwise of the furniture in the

matrimonial home.

30. The court should also have power to make an order

relating to the tenancy of the dwelling-house which up to

the time of the separation of the parties has been used as

the matrimonial home. Great hardship is caused at the

present time when the husband, who is usually the tenant

of the house occupied by the family, deserts his wife.

Landlords, including local authorities, are reluctant to

transfer the tenancy to the wife. This lack of security

for the wife and children could, in appropriate cases, be

prevented by giving the court power in its discretion to

vest the tenancy of the matrimonial home in whichever

party the court deemed desirable.

19196

IV. CHANGES WHICH SHOULD BE MADE IN THE
ADMINSTRATION OF THE LAW

(1) County courts to have divorce jurisdiction

34. County court judges have shown themselves capable

of dealing with matrimonial causes, because when sitting

as a special commissioner acting under a Special Com-
mission, a county court judge may try and determine all

classes of matrimonial oauses, subject to rules of court,

and all the county court judges have been appointed

special commissioners for this purpose.

35. It is recommended that county court judges should

be empowered to try and determine all classes of matri-

monial causes, not only ias special commissioners but also

as county court judges, in their own courts.

36. Difficulties would be encountered by county court

judges being unable to give sufficient time to long de-

fended actions, having regard to their other work. It

is suggested that to obviate this difficulty the county court

judge should be given power to transfer any such action

to the Probate, Divorce and Admiralty Division of the

High Court.

37. The advantages of giving divorce jurisdiction to

county court judges in their own courts would be many,
but chief among them would be the saving of expense.

The cost of an undefended divorce case is very high at

the present time and a great deal of the expense would
be saved if it could be tried in the county court.

(2) Proceedings under the Summary Jurisdiction Acts,

1895 to 1925

38. The matrimonial jurisdiction at present exercised by

justices is probably the most difficult of the work done

by justices, as the law which they have to administer is

complicated and the cases are ones in which personal

prejudices and feelings are liable to prevail. Justices

have difficulty in reaching a decision which is in accord-

ance with a decided case but which, at the same time, -is

in their opinion contrary to commonsense and not in

accordance with their personal feelings.

39. Two suggestions are made with a view to over-

coming this difficulty. Those who support the second

suggestion are not in favour of the introduction of the first

suggestion. The first suggestion is that the matrimonial

jurisdiction at present exercised by justices under the

Summary Jurisdiction Acts, 1895 to 1925, should be trans-

ferred to the county court, because a county court judge,

owing to his braining, should not experience the same diffi-

culties as lay magistrates experience.

40. The second suggestion is that power under die Sum-
mary Procedure (Domestic Proceedings) Act, 1937, as to

the constitution and sittings of domestic courts, be further

extended to provide that a special panel of justices be

appointed to sit in domestic proceedings courts similar to

the special provisions now in force relating to the con-

stitution of juvenile courts.

41. It is appreciated that although the majority of

justices may well be men and women who are familiar

with social work, the special experience of some justices

along these lines might well be used to better advantage

if such provisions were in force.

(3) The court having matrimonial jurisdiction to have

powers regarding property

42. In this memorandum it has been recommended

under Section III that on the break-up of a marriage the

court granting a decree of divorce or nullity or a main-

tenance or separation order should be given complete

discretion as to the division between the husband and

wife or otherwise of the furniture in the matrimonial

home and should be able to make an order regarding

the tenancy of the house used as the matrimonial home.

43. At (Jhe present time, on the break-up of a marriage,

there are very often two sets of proceedings in two

different courts. If .the recommendation were effected, the

court dealing with the case from the aspect of the marriage

would also deal with questions between the husband and

wife as to property which have hitherto been dealt with

by the High Court or county court under the Married

Women’s Property Act.

44. It is felt that this recommendiaition should be
adopted whether or not the alteration suggested in Section

IV (2) above is effected. Not only would the adoption

A 2
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of this recommendation often save long and costly pro-
ceedings but it is felt that justice would be more likely to

be done between the parties if all aspects of the dispute

were dealt with by the same tribunal.

(4) The provisions under the Legal Aid and Advice Act,

1949, to be implemented as soon as possible

45. It is recommended that legal add be made available

to litigants in county courts and magistrates’ courts

immediately.

46. Some injured parties prefer to seek redress in the

lower courts but cannot do so as assisted persons. Not
only does legal assistance help the litigant but it also

assists the court. At the present time many justices’ clerks

ask solicitors who practise in their courts to act for one or

other of the parties to matrimonial cases for no fee or a

nominal fee (sometimes paid out of the poor box). Such
arrangements are only possible through the generosity of

the solicitors concerned and an unfair burden may fall on
those who are willing to assist. The courts recognise the

value of legal assistance and justices and clerks to justices

look forward to the day when any litigant who comes
before them and who wishes to have legal aid is able to

obtain such assistance without relying on the charity of

members of the legal profession.

(5) Reconciliation

47. It is believed that many of the ills that beset

marriage are like many of the ills that beset the body, in

that they can be cured if taken in hand in time by skilled

people. Few couples want to see their marriage break,

but there is rarely hope of successful reconciliation when
matters have become so bad that one spouse has filed a

•petition for divorce.

48. It is felt that what is needed is a nation-wide service

of skilled conciliators to which married people may turn

for guidance and help when signs of matrimonial trouble

first show themselves. Marriage guidance councils are

doing good work, but they are not ubiquitous, their work
and existence are not widely enough known and too much
reliance is placed upon voluntary work.

49. At the present time, when trouble starts in the

married life of young people, so far as those young people

know, there is no one to whom they can turn for advice

except their parents. Often they are too proud to let

parents (know of the trouble, and even if that is not

the case parents are not the best people to view the

matter dispassionately and advise disinterestedly.

50. It is felt that if there was a nation-wide conciliation

service stalled by trained men and women to whom any
married person could apply for advice and help knowing
that anything disclosed would be secret and that the only
desire of ,the person consulted would 'be to help to main-
tain ithe marriage, in the course of .time husbands and
wives would readily make use of such a service and
thousands of marriages would be saved from breaking up.

51. In spite of what has been said in the second para-
graph under this heading, it is thought by .those putting

forward the suggestion that there would be no objection
to a person seelting a divorce being required first to consult

a member of the conciliation service.

(6) Child witnesses

52. It is recommended that it be made illegal for any
child of sixteen or under to be called as a witness in a
case before a domestic proceedings or divorce court.

53. In a court of summary jurisdiction where, for ex-
ample, a wife makes an application for a maintenance
and/or separation order on the grounds of .persistent

cruelty, it happens quite frequently that the only available
direct witness of such cruelty on the part of the husband
is a child or children of the marriage (or step-children).

In cases where a child is called to give evidence it is

very likely to .be harmful to the child and experienced
magistrates feel that the evidence of children is of little

value.

54. As well as the harm which may be done .to the child
who is called ito give evidence, there should also be con-
sidered the effect on the parent against whom tire child
has given evidence. If the case is not proved and home
life is resumed, children’s references to the case in court
can be -irritating to both parents, and productive of further
trouble which might otherwise be gradually resolved.
Where a case is proved the guilty parent finds it difficult

to forgive .the child for speaking against him or her.

V. CHANGES WHICH SHOULD BE MADE IN THE
LAW PROHIBITING MARRIAGE WITH
CERTAIN RELATIONS BY KINDRED OR
AFFINITY

55. It is recommended that the following be substituted
for Part II of the First Schedule of the Marriage Act,
1949.

(i) (a) Deceased or divorced wife’s sister.

Deceased brother’s wife.

Brother’s divorced wife.

Deceased or divorced wife’s brother’s daughter.
Deceased or divorced wife’s sister’s daughter.
Father’s deceased 'brother’s wife.
Father’s brother’s divorced wife.
Mather’s deceased brother’s wife.
Mother’s brother’s divorced wife.
Deceased or divorced wife’s father’s sister.

Deceased or divorced wife’s mother’s sister.

Brother’s deceased son’s wife.
Brother’s son’s divorced wife.
Sister’s deceased son’s wife.
Sister’s son’s divorced wife.

(6) Deceased’s sister's husband.
Sister’s divorced husband.
Deceased or divorced husband’s brother.
Father’s deceased sister’s husband.
Father’s sister’s divorced husband.
Mother’s deceased’s sister’s husband.
Mother’s sister’s divorced husband.
Deceased or divorced husband’s brother’s son.
Deceased or divorced husband’s sister’s son.
Brother’s deceased daughter’s husband.
Brother’s daughter’s divorced husband.
Sister’s deceased daughter’s husband.
Sister’s daughter’s divorced husband.
Deceased or divorced husband’s father’s

brother.
Deceased or divorced husband’s mother’s

brother.

56. This recommendation is put forward by several

clubs as they feel that hardship is caused to persons who
are not allowed, after dissolution of an earlier marriage,
to marry their previous “ in laws As against this, there

are others who hold the opinion that if further exceptions
were added to the prohibited degress in the manner sug-

gested above, this would remove a possible deterrent to

divorce and would .therefore be a bad thing.

(Received 1 5th January, 1952.)
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8165. (Chairman): We have 'before us, as representing

the National Federation of Business and Professional

Women’s Clubs of Great Britain and Northern Ireland,

Lady Littlewood and iMiss Marion Crowdy. Will you tell

us what position you personally hold in the Federation?

—

(Lady Littlewood) : Speaking for myself I am legal adviser

to the Federation. I am also on the Executive Committee

of the Federation and have been for the past two years.

This is the second year in which I hold that position.

8166. We were told in Scotland that you took a major
part in the drafting of this memorandum. Is .that right?

—That is correct, I think, my Lord.

8167. Are you a solicitor or a barrister?—I am a
solicitor in private practice in Guildford and also a

magistrate for the county of Middlesex.

8168. And Miss Crowdy, what position do you hold?)

—

(Miss Crowdy)

:

I have been on the National Executive

for the past two years. I am .a member with Lady Little-

wood of our sub-committee dealing with legislation and
have assisted her in drawing up this evidence. I am a lay

magistrate for the borough of Swindon. I have no legal

training, I am in business.

8169. We heard your representatives in Edinburgh as

to Scottish matters and I think they told us that you have

twenty-four clubs in Scotland and 220 in England and
Wales. Is that right?

—

(Lady Littlewood): That number
has gone up. The present figure is 234 in England and

Wales.

8170. Did you send out copies of the five questions

which we issued about a year ago to all your clubs, as

was done in Scotland?—Yes, that went out to all the clubs,

and from the replies this memorandum was compiled.

8171. 1 may ask you some details later as to the replies,

but how many clubs replied?—Eighteen clubs replied but

I think I should add a rider to that. When such question-

naires go round to the clubs, it is understood that only

those people reply who think they have specialised know-
ledge on the topic or very definite views. We do not on
any topic expect to get anything like one hundred per

cent, replies, beoause quite obviously there are some mem-
bers who have not the knowledge with which to reply

to the questions.

8172. That is quite true but some of our questions deal

with human relationships which do not require any

specialised knowledge, as you can appreciate. However,
eighteen, you say, replied?—Yes, but if I may add some-

thing to that. After the evidence came in, there was

one topic upon which I myself was rather disturbed,

namely, the proposals for the division of the matrimonial

assets. I sent round a subsequent questionnaire to all

the clubs saying that .the view had been expressed that the

wife should be entitled to some portion of the matrimonial

assets, but I put forward various practical difficulties, as

I saw them, in enforcing such a suggestion. To that

questionnaire we got eighty-one replies, and these were

interesting because by far the largest number of those

people who replied were against any legislation enforcing

such a division. Having seen the practical difficulties, or

having had .the practical difficulties pointed out to them,

they 'thought it was a bad thing to interfere with the

present position. For that reason, if I may at this juncture,

I should like .to delete one of the paragraphs in the

memorandum.

8173. Certainly.—Paragraph 27 reads:—
“ In spite of the difficulties, the consensus of opinion

of .the members of the clubs forming the Federation, is

that changes should be made giving a wife a right to

some part of her husband’s earnings in cases where

she has no income and, conversely, a husband who has

no income should be entitled to some part of his wife’s

income.”

The replies to that second memorandum indicated quite

definitely .that .that paragraph should be deleted.

8174. I am interested, because I was going to .put a

question on the views of the Scottish clubs on the changes

19196

which should be made in the law relating to the property

rights of husband and wife in Scotland. These are as

follows :
—

“All the clubs making reports, however, were unable

to suggest methods of making practicable and enforce-

able the proposed right of a spouse to a share of the

income of the other without the possibility of breaking

up the marriage.”

So apparently both in England and in Scotland there is

a feeling of a substantial majority against that proposal,

for the reason .that dt is so difficult to work?—Yes, the

feeljng is that they would like it, but it cannot be worked.

8175. Turning to Section I of your memorandum,
“ Changes in the present grounds for divorce ”, you make
a suggestion as to desertion. A similar suggestion has

been made by many other witnesses and I have no ques-

tions to ask on that. Then as to cruelty, you say:—
“ It has been held that conduct sufficiently grave to

justify a refusal to cohabit any longer with the offender

may, nevertheless, be insufficient to entitle the sufferer

to relief on the grounds of cruelty. It is recommended
that the definition of cruelty be extended to cover

conduct such as would justify a refusal to cohabit but

which, at the present time, would not amount to cruelty.”

I wonder whether you have any particular wording of

the definition, or whether your suggestion might be met

by what is called “ constructive desertion ”, a phrase which

I do not like very much? It has been held, though I

think the Court of Appeal recently expressed some doubts

about it, that if there is conduct on the part of one

spouse such that no reasonable man or woman could

be expected to remain in the house with that spouse after

it, and the other spouse leaves on that account and there

is three years’ separation, then there is desertion on the

part of the spouse whose conduct has led to the break-up,

and not desertion on the part of the spouse who has

actually physically gone away. You are familiar with that

doctrine?—Yes.

8176. Would not that doctrine meet the views of your

Federation just as well as extending the definition of

cruelty?—Yes, except of course, in constructive desertion,

there is a period of three years during which you have

to wait before a petition can be filed.

8177. Th*at is true, but if the conduct falls short of

cruelty it may be that the spouse who has not behaved

very well may repent and that delay perhaps gives the

parties an opportunity to settle down again. What do

you think of that?—I think that if the reason for the

separation was similar to that for constructive desertion

they should not have to wait the three years.

8178. Could you give me an idea of the sort of exten-

sion of the definition of cruelty which would meet the

views of your Federation? You see, it is very vague,

is it not, in this memorandum? I know it is difficult.

You say:—

-

“It is recommended that the definition of cruelty be

extended to cover conduct such as would justify a refusal

to cohabit but which, at the present time, would not

amount to cruelty.”

You realise that one could hardly put that in a statute.

It is necessary to define what is the kind of conduct which

would justify a refusal to cohabit.—I think Her Majesty’s

judges could probably produce a definition. I myself

have not produced a definition.

8179. A suggestion something like it has been made
before. You appreciate the difficulty of giving it a precise

definition?—I certainly appreciate it.

8180. When we come to insanity, it has been suggested,

and I am going to leave Sir Russell Brain to develop this

if he wishes, that there is a difficulty in simply calling

evidence that a person is “incurably of unsound mind”,
without some period of detention and observation. What
do you say to that—the period need not necessarily

be for five years?—If I may, with respect, I would
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suggest that the idea underlying the proposal is obvious.

Might I place it on Sir Russell Brain’s shoulders for him
to produce a definition?

8181. Very well, I will pass from that. May I refer

to the section on “ New grounds for divorce ”, and, in

particular, to the recommendations which have been made
by “clubs who are in favour of extending the grounds
for divorce ”? These are suggestions by certain individual

clubs. That is right?—Yes.

8182. First, on “ Divorce by agreement ”, you say :

—

“It is appreciated by those who put forward this

recommendation that to make provisions for divorce
by mutual agreement strikes at the foundations of the
present law relating to divorce. But, nevertheless, pro-
vided that proper safeguards are made for the care and
maintenance of .the children of the marriage, if any,
it is the opinion of many that when two people of
full age and understanding have, after due considera-
tion, come to the conclusion that they can no longer
continue to live together, then those two people should
be able to apply to a court and obtain a dissolution
of their marriage. A provision such as this would put
an end to the ‘ hotel divorce ’ which at present brings
the law into disrepute.”

I do not think myself it would be fair to cross-examine
you on that proposal because it comes only from certain
clubs and therefore I shall only ask you this. How many
clubs in England and Wales made that suggestion?—

I

have not made a schedule of the number, but very few,
a very small number.

8183. I think it would be helpful to the Commission
if you could tell us how many clubs made that suggestion,
and, if anyone suggested modifications, what the modi-
fications were. Could you do that?—Yes.

8184. Send it to the Secretary, please. We should be
interested to know that. Then the second proposal is :

—
“A modification of this recommendation is that it

should be possible for both parties to agree to apply
for a divorce after actual separation for a period of,

say, three years.”

And, again, I should be glad if you would send in the
number of clubs that suggested that. We got the figures
for Scotland from the witness who attended in Edinburgh.
Then, as to “ Divorce after a long period of separation ”,

you say:

—

“ The period of time which has been suggested varies
from five to seven years.”

There, again, will you let us have figures as to how many
clubs made that suggestion and what periods each one
suggested?—Yes. [See Paper No. 102.]

8185. Then, in the same paragraph, you say :

—

“If the deserted spouse has genuine objection to

divorce on moral or religious grounds such objection
should be respected. There should be proper safe-

guards for the care and maintenance of young children
of the marriage and for the maintenance of the deserted
wife.”

Many witnesses have pointed out to us the extreme diffi-

culty, under this proposal, if a man has a second wife and
possibly a second family, of making adequate provision
for the maintenance of the children of the first marriage
and the first wife. I do not know whether the clubs that
suggested this have made any concrete suggestions as to

how that should be achieved. Do you remember that?

—

No, I do not. I might be able to tell you that in the
reply but I think, in a way, if is rather a pious hope.
(Miss Crowdy): Perhaps I can help my friend. If I

remember correctly, that suggestion may have come from
myself in connection with my interest with the Probation
Officers’ Association. As my friend says, I think possibly
it was a pious hope.

8186. I am sure everyone would agree that if this pro-
posal became law adequate provision for maintenance
would be very essential, but it has been pointed out that
only a rich man could afford to keep a wife and an
ex-wife and two families. I pass from that. Then, as
to “Abolition of damages for adultery”, you say, in
paragraph 10:—

“ It is inequitable that a wife should not be able to
make such a claim whereas her husband in similar

circumstances can make a claim. If damages could be
recovered from a woman named, it would be of assist-

ance to the wife who had been left to bring up a family
of young children.”

I feel the force of both sentences but is that not a reason
for enabling the husband or the wife to claim damages
rather than for abolishing the claim for damages in both
cases?

—

(Lady Littlewood): There are certainly reasons,
but it is such a very difficult matter to assess the value of
either of the erring spouses, I should have thought.

8187. However, you think on the whole that a claim
for damages should be abolished altogether?—Yes, but

if not, it should work both ways for both husband and
wife.

8188. May I now refer to paragraph 51, on reconcilia-

tion, where you say:

—

“ In spite of what has been said in the second para-

graph under this heading. . .
.”

That is, that there should be a nation-wide service of

skilled conciliators

—

“ ... it is thought by those putting forward the sugges-

tion that there would be no objection to a person seek-

ing a divorce being required first to consult a member
of the conciliation service.”

That contemplates, I suppose, that before issuing a peti-

tion, or before getting leave to bring a petition for divorce,

the petitioner or would-be petitioner should be bound to

consult the conciliation service?—Yes.

8189. There is a difference of opinion as to whether
compulsory provisions of that kind are desirable. Would
you like to say anything about the respective advantages
of voluntary and compulsory services?—I think that if

you are going to have such a service, it should be com-
pulsory. Then everyone would feel they were dealt with

in the same way, much as is done in many magistrates’

courts now, where the applicant for a summons is inter-

viewed by the probation officer beforehand.

8190. I quite appreciate the proposal that applicants

should always see the conciliation officer. That is one
thing, but would it be a good thing to make it compulsory
ort them to see the conciliation officer, whether they wanted
to or not? Others have said that it becomes a mere
formality if you do that, and the parties are rather

resentful.'—T can see that argument. On the other hand,

there may be people who at the outset would say, “ The
conciliation officer cannot do any good for me, it is no
use my going to see him ”. That in fact might not be
the case, but you would not be able to get in touch with

that person if the procedure were not made compulsory.

8191. Once such people got there the conciliation officer

might be able to do some good, I quite follow that.

Then, as to child witnesses, you say in paragraph 52:—
" It is recommended that it be made illegal for any

child of sixteen or under to be called as a witness in

a case before a domestic proceedings or divorce court.”

I quite follow your reasons, but it seems to me that if

such evidence were excluded, it might be very difficult,

for example, for a wife to prove a meritorious cruelty
case. Sometimes the only available witnesses might be
children?—Might I leave that question to my friend?
(Miss Crowdy): My answer to that is that quite a few
people do get separations who have no children.

8192. That is true. I do not say it is always vital to

call a child but your proposal might raise a difficulty

in some meritorious cases?—I should say at the outset

that this particular piece of evidence is one in which I

am very interested
; it has come from my own club,

following my own experience with small children in

domestic proceedings courts. The argument which you
put against the proposal has been advanced to me by
quite a few people with whom I have discussed it. I would
like to say at the outset that I have the backing of my
own bench in the suggestion and of a number of probation
officer members of the Federation. In the case of a small

child, say a little boy of ten, who is brought into court

to say that he has seen his daddy put his hand round
mummy’s neck, however carefully the solicitor may try

not to lead that child, ff would suggest that the evidence

is never very reliable. It has a very bad effect on the

child. The president of my own club knows a case of a

woman whose separation from her husband was brought
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about entirely thanks to the evidence of their son, who
was then fourteen. Every time the father meets that boy
in the street, he threatens him because he spoke against

jhim, and that will have surely a Lasting effect on that boy.

It is appreciated that sometimes the only evidence available

is from the children, but if the mother knew that the

children could not be brought, I submit that the mother
would very often rush to her own mother or a friend to

show the marks on her neck. I have seen many a woman
come in to get a summons, she will come the next

day and say, “ Look at the marks on my neck ”. That
would be done far more often if children could not be

called.

8193. I am sure that you appreciate that any questions

put to you do not necessarily represent the views of the

persons putting them but represent the views which other

witnesses have put before the Commission?—Yes, my
Lord.

8194. (Lord Keith): I would like for a moment to

pursue the question of child witnesses. This proposal is

confined to calling children under sixteen as witnesses in

domestic proceedings or divorce?—Yes, my Lord, as far

as this memorandum is concerned.

8195. What occurred to me was this. There are other

cases where it may be just as bad, if not worse, to call

children as witnesses, for instance, in criminal proceedings.

I do not know whether you would press your objection

so far as to say that the same rule should apply in criminal

proceedings?—Of course, I am not prepared to answer

that question, because as far as this evidence is concerned,

it is dealing with separation and divorce. I have not

had an opportunity to consider that other aspect, but I

have served in a juvenile court for quite a number of

years now, and I would like to exclude children from

giving evidence in adult courts if it were possible.

8196. I think 1 might say that we all sympathise witli

the view that children should not be brought unnecessarily

into court as witnesses, particularly where they are giving

evidence in a matter that affects their parents. Neverthe-

less, it may be necessary in the interests of justice to call

children, let me say, in some criminal proceedings. It

seems to me it is a little difficult, is it not, to exclude them,

where perhaps justice may require that they should be

called, in divorce proceedings or in domestic courts?

—

I can understand the difficulties and I do not feel qualified

to argue it.

8197. There -was one statement in the memorandum
which I was rather inclined to question, as a matter of

fact, and that is that the evidence of children is of little

value. Is that your experience? I quite see that the

evidence of young children, children of five, six or seven,

may not be very valuable—I do not say it is not valuable

in some cases—but more mature children, children of

twelve to sixteen, are surely intelligent beings who under-

stand questions that are being asked, and may be able

to answer and give evidence just as valuable as that of

more adult people?—Yes, I agree wholeheartedly. I think

I was very much influenced by the very small children

that appear to be brought not infrequently before magis-

trates in domestic .proceedings cases.

8198. There is one other matter of a general nature and

that is this. After this memorandum had been prepared,

Lady Littlewood, was it circulated to the various clubs?

—

(.Lady Littlewood): It has been available to the various

clubs. It has been on sale, it was not free.

8199. Do you mean on sale to the clubs?—It was on

sale to the clubs and the whole issue has been sold out.

8200. Can you say that praotically all your 200 odd

clubs have had copies of this memorandum?—I think that

one member from every club has probably got it, and

perhaps I might add that I have not received any letters

saying, “ My goodness, why did you suggest this or that?
”

8201. Nobody has dissented from the memorandum?

—

Nobody has dissented since it was published.

8202. {Mr. Justice Pearce)

:

Lady Littlewood, you have

heard from the Chairman what other witnesses have

said about your suggestion of compulsory consultation

with a member of the conciliation service before a petition

is launched. Whether those objections are a valid answer

to your suggestion or not, rather depends on the number
of people you hope to catch in time and prevent breaking

up their marriage?—Yes.

J9196

8203. And the mere fact, I suppose, that it became a

formality with certain people who were intending to have a
divorce in any event would not necessarily condemn it,

if it saved a certain number of others?—No, it would not.

8204. Have you any -idea in your mind as to how far

it would be effective in saving, shall we call them, the

few?—No, I have no definite idea, but I think that you
should try to get them long before the petition is

launched ; in other words, when they first go to the

solicitor’s office or even perhaps before that.

8205. You cannot get them compulsorily before then,

can you?—No.

8206. The only time you might get them compulsorily
is when they come to the court and want anything, and
then you can say before you issue your petition, “ I want
to be sure you have talked it over with some member of
the conciliation service”?—If it becomes widely known
that there is such a service you may get .people going there

as a preliminary step and therefore not coming into the
category of petitioners at all, if the consultation is

successful.

8207. That is really a recommendation for having a
wide, and possibly, a State conciliation service?—Yes.

8208. That is what you are speaking of now, is it?—It
must be.

8209. But that is not quite on the subject of whether
the court ought to say before it issues the .petition, “I
want to be sure that you have talked it over with a member
of the conciliation service I fully see the advantages of
that, but there are disadvantages which have been put
forward that have to be faced. Have you any idea as
to how effective it is likely to be, or are you merely con-
sidering it as an abstract proposition?—I have no facts

to go on at all.

8210. On the question of child witnesses, I wonder if

that has not also got to be considered, not only from the

.point of view of making them give evidence in the interests

of justice, but also of making them give evidence in the

interests of themselves. The case mentioned was a case
where a wife got a separation order, which she would
not have got if the son, aged fourteen had not given

evidence?—(Miss Crowdy): I have no first-hand evidence
of that particular case. One assumes that.

8211. The assumption was that he was instrumental in

his mother procuring a separation order?—I would say
that he was, dn the eyes of his father. I was not at that

particular hearing.

8212. Assuming he was an effective cause, as the father

thought, and assuming it was a case of cruelty, as it must
have been, I think, if there was a separation order, then
the matter would have fallen out thus. If your procedure
had been effective, he would have known that his mother
was trying to get a separation order against a cruel
husband ; he would have known that the law stopped him
helping her ; he would have known that his mother failed

to get a separation order ; and in addition to that know-
ledge he would either have had to go on living with a

cruel father who had succeeded in deceiving the magis-
trates and depriving the mother of her remedy, or would
have found himself with a mother who had no means of
support. Is that fair?—Well, Sir, I would say that your
imagination is as good as mine in that case.

8213. I am trying to deal seriously with that case. You
brought if forward and, as you put it, the father said to

the child, “It was because of you that your mother got

an order ”. The situation I have suggested has seriously

to be faced. You deprive the child of the opportunity of

helping the mother, and if he could not be the effective

instrument of securing justice he would be put in a diffi-

cult position in that he, along with the mother, would be

defenceless. Do you agree?—I agree, but I feel that

evidence can be brought apart from the children in so

many cases, and your surmise would then be incorrect.

8214. That brings me to the case I really want to put

to you. Do not you agree that every court more or less

dissuades the parties from oalling the children unless in

the view of the justices, the evidence of the children is

necessary for them to make up their minds?—Yes. But it

is very difficult, as the law stands at present, to persuade
people not to bring children if they feel they must bring

them. If they really want to bring a child, they bring a

child as things are at the moment.

A 4
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8215. Let me put it to you, is it not the case in most
courts, as one is rather accustomed to find in the High,
Court, that counsel or solicitor says when the child has
been a witness of these assaults, “I have the child in

attendance, if you want me to call him or her ”, and the
court, if it thinks it is not necessary, says “ No ”, or in

some cases it may say, “ We will leave over that question

for the moment and see how the case develops ”? Only
if the child’s evidence is necessary is the child called as

a rule, is that not so?—That is not my experience in a lay

magistrates’ domestic proceedings court
;
the solicitor does

seem to want to 'bring the child as a witness and does

bring the child.

8216. I suppose he wants to feel that he is safe. If

courts do see, as I suggest many do, that children are

not called unnecessarily, but only where their evidence is

really going to he a deciding factor, do not you think that

it is much more in the interests of the children themselves
that they can be called?—By and large, Sir, no. But I

am afraid that all the time I am thinking possibly of

small children. I am influenced largely by cases of

children of ten years of age.

8217. Do you think that it really adds tremendously to

the troubles of a ten-year old, over whose head a home
is broken, that in addition he or she had to spend a few
minutes before a kindly tribunal?—Yes, I do not like it.

8218. (Sir Russell Brain): I should just like to put to

Lady Littlewood some of the difficulties of the task which
she wants me to carry out. On the meaning of unsound-
ness of mind, many people think that this is a positive

definition, but in fact, of course, it is a negative one. It

merely means, “not of sound mind or mentally ab-

normal ”, so the recommendation would make a ground
for divorce that the respondent was incurably mentally
abnormal, and in that there is no indication, is there, of

the degree of mental disorder required? In other words,
it would cover many people who have never been in a
mental hospital, as well as many who may have been
in a hospital but have been discharged partially cured.

So that the period of care and treatment is in fact a

criterion of the severity of the illness. If the medical
profession found that it could not define unsoundness of

mind otherwise, would your organisation accept perhaps
a shorter period of care and treatment, one or two years,

for that practical reason?

—

(Lady Littlewood)

:

Yes, I

think I might say they would. The feeling was that the

five years might be quite unnecessary. At the beginning

of the period, one visualises someone who would not

recover, and it was thought that the period of waiting for

five years was unnecessary. But if the medical profession

feels that some period is necessary, in order to ascertain

whether or not the individual is of unsound mind, then

obviously one could not raise an objection to such a

period.

8219. I appreciate that logically your recommendation
does seem to follow from principles already adopted, but

I do not know if you have seen the medical evidence
already submitted. I do not think that any medical
organisation has suggested doing away with the period of
care and treatment, but they have suggested considerable

reductions.—Yes.

8220. (Dr. Baird): I was not quite clear about your
answers to the Chairman about the amount of support
which your memorandum has from the various clubs. Do
I understand that, with the exception of the clause which
you have withdrawn about property, these suggestions have
at least not been objected to by any club?—Yes.

8221. When you say that one club put forward a

suggestion and that so many more clubs put forward
another suggestion, do you mean that these suggestions

were all put together by you in this memorandum, circu-

lated to every club in England and Wales, and that there is

only one which has been objected to?—They were nol
actually circulated. Anybody interested could buy a copy
of the memorandum, and, I think, they have in fact bought
it, because copies were on sale at the annual general
meeting and the whole stock was exhausted. The objection
to Section III, I found out through sending out a subse-
quent questionnaire.

8222. (Chairman)

:

As I understand it, you yourself or
somebody else felt practical difficulties in that suggestion?
—That is so. The suggestion was made and it wa$ felt

to be unworkable in practice.

8223. So you sent out an additional circular?—Putting
the problems to them.

8224. (Dr. Baird): It would be wrong for the Com-
mission to take it that the recommendations for extension
of grounds for divorce which are in this memorandum
have really received positive support from the majority of
your clubs or from all your clubs?—I think that that
is so.

8225. So these are really suggestions which have come
in from some clubs and have not been violently objected
to by anybody?—I think that the preliminary paragraph
under some of the headings makes it clear that some clubs
are not in favour of an extension of the grounds of divorce
at all.

8226. Thank you very much. Then, I want to ask about
custody of children, to which you have not referred in

your memorandum, and perhaps Miss Crowdy could
answer this. Are you satisfied with the present arrange-
ments in uncontested cases? We have had suggestions
that, in uncontested cases, the families should be inter-
viewed, and that the whole question of custody should be
considered in the light of an independent report on the
situation of the children?—Might I deal with that? This
is only my own personal opinion, but I would be in
favour of some court officer, such as the probation officer,
interviewing the children, and visiting the homes where
they are going to live, before every custody application.
I appreciate that the judges can at the present time refer
the matter to a probation officer, but I would suggest
•that they do not do that nearly often enough.

8227. I was rather surprised that you did not raise the
matter at all in your memorandum. Does that mean that
most of your members are satisfied with the present
arrangements?—I would not say that. If I had put it in, it

would have been my own personal view, because it was
not in fact mentioned in any of the replies which came in.

8228. (Lady Bragg)

:

I want to ask you something more
about the child witnesses. Would you have them excluded
in cases of custody? Do you think it inappropriate that
a judge should see the child or in the lower court that the
child should be brought for some sort of interview?—

I

think I may say that the idea underlying our recom-
mendations on the question of child witnesses was that the
child should not enter into the dispute between the parents
themselves. As regards the custody proceedings, there
again it is my own personal view, I think the older child
might be a valuable witness as to custody, not the younger
one by any means, but the older one might be.

8229. Are you not going to get rather a difficult situ-

ation? I speak from the point of view of a magistrates'
court. There are times when the magistrates really must
have the opinion of the child. Both sides appear together
and the child is put into the position of giving some sort of
evidence which is going to make one parent come out
of it better than the other. Do you want children
excluded from that? May I ask Miss Crowdy as another
magistrate?

—

(Miss Crowdy): I think I would want to

exclude children from that. I do appreciate the diffi-

culties, but by and large I think, yes, anyway under the
age of fourteen.

8230. Do you think that you are under-estimating the
toughness of children?—That is a possibility, but I do
not think so, because it is the after-effects in life which I

have in mind.

8231. I have two questions on paragraph 20. I am
wondering how the wife is going to live, if she is not to

have a maintenance order at once. Is the wife to live on
national assistance during that time, because it might
be, as I read it, a whole year, might it not, before she gets

an order?—(Lady Littlewood): The proposal is qualified

by the words, “ Unless a probation officer or recognised

social worker has placed before the court a report that all

attempts at reconciliation have proved abortive ”. If there

is an absolute break, where reconciliation is quite

impossible, it is not going to be a bar then to applying for

a maintenance order.

8232. The husband often is not to be found. In that

case, would reconciliation be held to be impossible?—Then
getting a maintenance order against him would be

impossible because you could not serve the summons.
(Miss Crowdy): Is it not often the case that wives are

already receiving national assistance for that very reason?

May I just add this point? I did discuss this part of the
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evidence with a probation officer member last week and
she said, “ How wise that is, this will stop some of these

women who marry, proceed to get rid of their husbands
and get a maintenance order

8233. Did the probation officers put this forward?—If

I remember rightly, this was put forward by a club
where they have a well-known probation officer as an
active member.

8234. And the other point I wish to put arises in sub-

paragraph (c), where you say:

—

“It is suggested that more use should be made of
probation officers’ reports. ...”

If a probation officer made a report about a couple,
would not that be resented? I cannot think it is the
same as the reports made to a juvenile court, where a
juvenile has been charged in a criminal matter?—I can
tell you from experience that, in my own borough, all

our solicitors are already making use of this type of

report before ever they bring a case to the magistrates.

Unofficially, in the cases we get, invariably the solicitor

will stand up and say, “ I have already consulted the
probation officer and he has done all he can and given

us very great help on the home, and reconciliation is

quite impossible. We have tried ”.

8235. (Mr. Beloe) : Could I go back to the question of
the probation officer having to certify that all attempts at

reconciliation have proved abortive? I wonder whether
that is not taking the trying of the issue out of the sphere
of the court and putting it into the hands of certainly

a very responsible person, but not a person who is

appointed to judge these things?

—

(Lady Littlewood): The
applicant would still have to prove his or her case.

8236. Perhaps I have read it wrongly, but is it not
proposed that the court would not grant a separation

order or a maintenance order unless the probation officer

said that all attempts at reconciliation had failed?—That
is in the first year of marriage, yes.

8237. That is really putting it in the hands of somebody
who is not appointed to judge these things?—No, because
you have still the next step before the maintenance order
is granted, and that is that the applicant has to prove
that there is ground for an order being made.

8238. But I gather that you would not grant this order

at all, if you were a justice and if the probation officer

could not say that all reconciliation attempts had proved
abortive?—The matter would not come before the court.

8239. Is that not rather refusing people access to the

courts?—But there must be time given to the probation

officer to try to effect reconciliation. There might be
perhaps a safeguard. If, after so many months, nothing
came of the probation officer’s attempts, then it shall

be held, prima facie, that the attempts have proved
abortive.

8240. (Chairman): Might I ask something arising out
of that? It seems to me—I may be wrong—that the

matter is bound to come before the court unless the

probation officer effects a reconciliation?—Yes.

8241. Of course, if he effects the reconciliation, there is

an end of the matter. If, on the other hand, he finds

he is unable to effect reconciliation, then it comes before
the court and the court will have to make up its mind
whether or not an order is to be made. Is not that

perhaps an answer to your question, Mr. Beloe? (Mr.
Beloe): Probably it is, my Lord, but I thought that if

the probation officer was not prepared to give his opinion,
the court would not be prepared to hear the case for
twelve months. (Chairman): I see, for a certain time?
(Mr. Beloe): Yes, and it seemed to me to be refusing
access to a court to one of Her Majesty’s lieges.

(Chairman)

:

I quite see that for a considerable time that
might be the result. (Mr. Beloe)

:

There is nothing more
you want to say about that?—No, I do not think that
there is anything more than what I have said.

8242. Then, on the question of national assistance,

referred to in paragraph 20 (b), I gather you feel that

the National Assistance Board should do rather more
than it is doing at present to trace the husband?

—

(Miss
Crowdy)

:

I have very definite experience to support that

contention. They should do more, they are very reluctant

to take action.

8243. And therefore public funds are paying where the
husband might be?—That is, I think, the suggestion that
has been made to me.

8244. Have you evidence?—I could prove it, yes.

8245. Have you ever had any experience of a husband
going across the Border to Scotland?—We have had it

in our own local court, and it is exceedingly difficult.

8246. Have you been able to find the man once he has
crossed the Border?—I think there is a reciprocal arrange-
ment now. I did raise that point with my own justices’

clerk not very long ago, and I understood from him that
you can now catch the men ; but I do not know, it is a
moot question. I ibelieve Jersey is worse than Scotland.

8247. The next question I have arises under sub-
paragraph (c). I gather that this suggestion to have a
probation officer’s report applies to any couple where one
party is seeking separation?—I am trying to visualise the

evidence we have before us. 1 do remember that it was
urged that an investigation should be made so as to build

up evidence as to a man’s means, which would be avail-

able to the court before it heard a maintenance case.

The court would then have something to go on, and I

think we built this idea of a probation officer’s report

on that theory. We could not go in for a means test,

but one might get information as to means in that manner.

8248. You had not thought of having a report on the
home from the point of view of the children?—I think
we had all those things in mind at the same time, to try
to get a wider picture than just the means.

8249. May I ask Lady Littlewood a question on para-
graph 37, about county courts? It is said there that a
great deal of the expense would be saved if undefended
divorce cases could be tried in the county court. There
was a county court registrar before the Commission last

week and, as I understood it, he said that the cheapest
rate of taxing costs in the High Court came fairly close
to the rate at which costs would be taxed in the county
court if divorce did come within the jurisdiction of the
county court, and that therefore the only saving that there

could be would be the cost of the barrister’s fee, because
in the county court the solicitor could have audience.

Would you care to comment on that?

—

(Lady Littlewood)

:

It ill becomes me to disagree with a registrar on the
question of costs but I would, if I may, disagree with him.
Of course the scale of fees has not been set down, but I

presume that if it was dealt with in the county court, fees

would be lower and the saving on the barrister, I should
have thought, would be considerable. It is all very well

to say, “Of course, it would only be that saving”, but
it would be considerable in my view. A county court

bill on any litigious matter is a very 'great deal less than
a High Court bill.

8250. It has been suggested by some witnesses—not
being a lawyer I find it difficult to express myself on this

—that one of the great advantages of having High Court
jurisdiction for divorce is that you get uniformity on
matters of principle. Would it make any difference In

that respect if the county courts had concurrent jurisdic-

tion?—A county court judge would be bound by the

decisions of 'the High Court.

8251. (Mr. Justice Pearce): Possibly what Mr. Beloe
has in mind is this : that at the present time, of course,

you have counsel presenting the cases, and counsel can
help any judge with reference to what his brothers tend

•to decide in a certain matter. That is an undoubted fact,

is it not?—Yes. On the other hand, the county court
judge would have the advantage of the solicitor, if I may
say so, in a good many cases. (Mr. Justice Pearce)

:

That
is quite different, because a solicitor is not able to say,
“ All your Lordships’ brethren tend as a matter of prac-

tice to do so and so ”, he would not know the other

courts, that is the point.

8252. (Chairman): May I just add to that? Counsel
practising in the Divorce Court mostly confine themselves,

very largely, to probate and divorce practice. That is

not universal, but they are all, broadly speaking, experts

in these subjects, whereas solicitors have so many different

things to attend to that if they went to county courts all

over the country they might not be familiar with the
practice, and the tendency of High Court decisions.—

I

would suggest that probably before county courts came
into being similar arguments were put up in the case of
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Queen’s Bench Division aotions, that the county courts

would not be able to interpret the practice of the High
Court.

8253. {Mr. Justice Pearce): But it is quite different

where one is dealing with undefended cases, in which the

question is what line the court should take about certain

matters, from where one has two parties arguing before

the judge and the judge has to do justice according to

the current law. In undefended oases it is a question of

what is the proper way of .proving a matrimonial offence

and so on, what is the standard required. Do you

follow what I mean?—Yes, hut I feel that that is not a

sufficient disadvantage, it does not outweigh the advantage

there would be in cheapening the action. (Miss Crowdy):

Might I remind Lady Littlewood of one thing? The club

that put forward this proposal was not only thinking of

cost in terms of legal expenses, hut also of train fares, etc.

The county court would be a local court.

8254. {Mr. Beloe) : Of co-urse there is this to be said in

relation to that, that one presumably only obtains a

divorce once in one’s life?—Yes.

8255. And therefore it is only an expense once?—That
point of expense was 'brought forward in that way.

8256. I have a question now on children as witnesses.

Would it satisfy you if it could be laid down that a child

should only be called as witness, if the court were satisfied

that by no other means could a plaintiff be likely to

prove her case?—Yes, I think that would meet the case.

It will not always do away with the ill that I pointed

out, which to me is a very real one, and I have experience

to prove it, but I think your suggestion is better than

nothing, and I can see the argument for not ruling out

completely child witnesses.

8257. (Mr. Young): In paragraph 2 of your memo-
randum, you propose that the fact of living together for.

say, six months during the period of desertion should not

be a bar to divorce. Your aim is to protect the spouse

who attempts a reconciliation, but the other spouse’s offer

to return is not genuine. The principle would also be

applicable to cases where both spouses want to try to

be reconciled. It would be a good thing, you would

agree, that a period of cohabitation should be allowed

which would not be a bar if the parties find that recon-

ciliation does not work out?—

(

Lady Littlewood) : Yes.

8258. Your proposal relates only to desertion. Would
you agree that the same .principle should apply in respect

of an attempt at reconciliation after the commission of

adultery or cruelty? Take adultery as an example, a

wife might say, “ I will see if I could live with him again,

though he has committed adultery ”. She might try living

with him and then she might discover she could not get

the adultery out of her mind. But as the law stands at

present, she would lose her remedy. Do you not think

that it would be a good thing to apply the proposal you

have made in respect of desertion to cruelty and adultery

as well?—Yes, perhaps it would be, but 'the two cases

are not exactly the same.

8259. If you look at it from 'the point of view of help-

ing towards reconciliation, the suggestion would be a

good one, would it not?—Yes.

8260. (.Lord Keith): There is this difference, is there

not, Lady Littlewood? In the case of desertion, what

happens is that the husband, let me say, who has gone

back to his wife, then repeats his desertion, i.e., repeats

his matrimonial offence. In the case of adultery, how-

ever, there is no repetition of the offence unless the hus-

band commits a fresh act of adultery, and of course, if

he commits a fresh act of adultery there would be a

ground of divorce on that fresh act of adultery. The
adultery situation is a little different from the desertion

situation—That is why I had difficulty in replying to the

question, because in the case of desertion, if the deserting

party returned at the end of, say, two years, at that time

you have not got a ground for divorce, whereas in the

case of adultery you have got your ground before the

return of the spouse. The ground is not complete in the

case of desertion until the three years is up. It is rather

difficult to express what I feel about it, but I agree with

you, my Lord", that the case of desertion is different from
the case of adultery.

8261. {Chairman): Might I ask this additional question?

Have either you or any of the clubs who have replied

considered the matter which Mr. Young raised in his

questions?—No, that was not suggested.

8262. {Mr. Young): May I ask another question?

Supposing the parties, when desertion has run for three

years and the ground of divorce has arisen, decide they

want to attempt a reconciliation. They live together for

three months, and the deserted spouse decides that it will

not work ; would not that be the very same position

as adultery?—No, I would not agree it is the same

position. I agree that the ground of divorce has been

completed, but in my view it is not the same as in the

case of adultery.

8263. {Sheriff Walker)

:

May I go back to the question

of child witnesses? I would like to consider the position

of the wife suing for separation on the ground of cruelty.

Suppose she was advised by her legal adviser, “ If you

call your boy as a witness you will probably get a decree,

if you do not call him you will probably fail”. I do

not know if you have any experience, Miss Crowdy, as

to the position of mothers in such circumstances, as to

whether in some cases they might say, “ I would rather

fail than put my child in that position "l—(Miss Crowdy)

:

I would not have knowledge of that, sitting as a justice,

but I can well believe it.

8264. Then, other mothers might say, “ I do not mind
putting my child in that position ”. Take, the latter class

of mothers who say, “I will call my child to do what

he can ”. Have you observed, Miss Crowdy, how such

a child in the witness box keeps looking over at his or

her parent as he is being asked questions?—Indeed, yes.

8265. Suppose you did not succeed in getting your

full desire of excluding children under sixteen altogether,

do you think it would be better to have a provision that,

when a child under sixteen is giving evidence in a matri-

monial case, he or she should do it without the presence

of either parent, or have you not considered that?—

I

fully appreciate the point you have made. Indeed, I

have seen a child in court recently where we considered

that it was very necessary to get her away from her

mother for that very reason you mention. Your suggestion

might work in a domestic proceedings court, it might not,

it depends on the child. It would be better than nothing

to have some provision made.

8266. I think it was also suggested to you that it might

be better than nothing if it were left to the court to

decide whether a child should be called as a witness or

not. Take the case where the judge who is hearing the

evidence decides that it is not necessary to call the child.

There is always an appeal in these cases to some higher

court?—I have no knowledge of the High Court. I must

confine my replies to my own experience in a magistrates’

court. I am not familiar with a judge dealing with

children in the Divorce Court.

8267. But in separation cases?—In separation cases in

the domestic proceedings court, if a child is brought into

us we have the questions asked and the child goes out

again as quickly as possible, but we have never been

asked if we want the child or not, the child is brought,

that is the difficulty.

8268. You have never had experience of being asked

to say whether it is necessary to call the child?—No.

8269. I have only one other question, for Lady

Littlewood. Am I right in thinking that in England the

service of a summons for a separation or maintenance

order and the execution of the order are done by the

police in the magistrates’ court? Do they charge for

this?—{Lady Littlewood)

:

The only fee one pays is the

fee one pays to the justices’ clerk.

8270. But if such an order has to be enforced in

Scotland, is it not necessary to obtain a decree of the

Sheriff Court?—I know very little about Scotland, I am

afraid.

8271. I think that in Scotland the Sheriff Court decree

is enforced by the Sheriff’s own officer and there you have

to pay. Is that really the trouble about enforcing English

orders in Scotland, that you have to pay perhaps quite a

large sum to do this?—When the question was put I did

not say I had any practical experience of the problem,

but I should not have thought that was the reason. But

I am not prepared to deal with that. (Mr. Maddocks).

If I can answer that, my Lord, that is the trouble with

Scottish orders.

8272. (Dr. Roberton): My questions regarding child

witnesses have really been put, but may I ask this with

regard to one small point of administration, Miss Crowdy/
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Are you satisfied that nowadays child witnesses are better

protected than they used to be? Are they not generally

kept apart from the adult witnesses? I am perhaps

thinking rather of the higher courts.

—

(Miss Crowdy): I

believe that is so in the higher courts, but in the country
districts we are all of us still in difficulties over accom-
modation and our witnesses’ room is full of people.

If there were child witnesses and a lot of couples up on
domestic proceedings, the children would be confined in

that room with those adults.

8273. If would be a very great advantage if they could
be kept apart and under the supervision of some trained

worker?—Yes, but it is extraordinarily difficult unless

you employ a welfare worker for that purpose, otherwise

they would have to be with the mother or father.

8274. May I ask one question on paragraph 7 (c),

where you propose that lesbianism should be a ground
of divorce? Has none of your clubs criticised this

proposal?

—

(Lady Littlewood) : No one has written in

saying she objected.

8275. And do you have the feeling that this evil is

perhaps more widespread than is known in the courts?

Have you any evidence with regard to that?—Of course,

it is not an offence which is recognised at the present

time.

8276. But no club has objected to the proposal?

—

No one has written in saying she objeoted to the proposal.

8277. (Mr. Maddocks)

:

I want to ask you a question

on paragraph 20 (c). You suggest that more use should

be made of probation officers’ reports, including informa-

tion as to means obtained prior to the hearing of the

case. Is the suggestion that, prior to the hearing of a

case, a magistrate should consider a probation
_

officer’s

report relating to the facts of the case that he is about

to hear?

—

(Miss Crowdy): I think, my Lord, we must

plead that we did not word that paragraph very well,

because I am confident that neither Lady Littlewood nor

I would dream of reading a report prior to the hearing

of a case. I must remind you of what I said earlier,

that this was a recommendation from a club that felt it

would be advantageous for a domestic proceedings court

to know the means of the husband before it made an

award, and that it should have that information at the

hearing so that it did not have to adjourn to get the

information. Lady Littlewood and I put the evidence

submitted by this club into Che form of this suggestion,

that it would be a good idea to have a probation officers

report prior to the hearing, the report being obtained

prior to the hearing, but definitely not to be considered

prior to the hearing. But it should be aval able for the

use of the magistrates in the court once they have decided

that there is a case to- answer.

8278. That I can understand, because there is the

practical difficulty at the moment that whereas a court

can get a certificate from a man’s employers, as to his

earnings, on a maintenance arrears summons, it cannot

get that for an original order. That is what you had

in mind, I suppose?—That is what we had in mind.

8279. (Mr. Mace): Lady Littlewood, may I examine

a little further your recommendations about county courts?

Would you look at paragraph 13, where you deal with

enforcement of maintenance orders? There you recom-

mend that in respect of sums not exceeding £500 a year,

enforcement should be by a court of summary jurisdiction.

Assume that that is a good suggestion, how do you

reconcile -that with paragraph 39, where you recommend

that there shall be a transfer of all matrimonial jurisdiction

exercised by justices under the Summary Jurisdiction Acts

to the oou-nty courts?

—

(Lady Littlewood)

:

Speaking now

of my own personal view rather than the view of the

whole of the clubs, I -would be in favour of the county

court dealing with all matrimonial jurisdiction which is

now dealt with by the magistrates’ court. That, I might

say, is a minority view. In that event of course, the

enforcement would not be carried out by the courts

of summary jurisdiction, it would have to be carried out by

the county courts, but I would give the county courts

powers, which they have not got at the present time,

similar to the powers which magistrates have for enforcing

their orders.

8280. Then, Lady Littlewood, may I make this sug-

gestion to you, that what you are really seeking is to

appoint a gentleman with- the qualifications of a county
court judge to be the sole arbiter in matrimonial courts?

If you want all the machinery of fihe magistrates’ court
transferred to the county court, what is the difference
except that the tribunal is one consisting of one qualified

county court judge instead of three lay magistrates?—Yes.

8281. (Chairman): That is what you had in mind, is

it?—It would have to be as the questioner said, because
there is no alternative.

8282. (Mr. Mace): So, Lady Littlewood, can we not

call him a stipendiary and face it? You would like all

matrimonial work transferred to a stipendiary?—I suppose

that is what I am suggesting.

8283. Are you aware that there is now statutory power
to set up in the metropolitan area a special domestic pro-

ceedings court constituted by a metropolitan magistrate

assisted by two lay magistrates? That is a move in the

direction of keeping matrimonial matters before lay

magistrates?—Yes, as I say, the opinion which I have

expressed is definitely that of the minority, and the

majority are in favour of all matrimonial jurisdiction

being dealt -with by lay magistrates.

8284. May I .take your suggestion about the county

courts one step further, because I want to understand
quite clearly what you are putting forward? You want
to give them divorce jurisdiction—I have moved from
magistrates’ court matters to divorce—merely because it

is cheaper?—Yes, I think that must be the case.

8285. Then would you in practice put divorce cases

into the everyday list?—If a separate sitting could be
arranged, I think that would be better, but, there again,

I can see difficulties in districts which the county court

judge only visits very -seldom, once every two months.

8286. Let us face it, in actual practice—because you
and I know the practice—the county court judge would
start with judgment summonses, and then a divorce case

would come in between with -possession cases and land-

lord and tenant cases, hire-purchase summonses and the

like. You realise that your suggestion entails that?

—

I realise it entails that, but I agree with what you are

inferring, that it would be very much better if there were

a separate sitting. But, from a practical point of view,

that is what happens.

8287. As a practising solicitor, do you select counsel

by reason of his qualifications to do the particular job?

—Yes.

8288. If solicitors had the right of audience in the

county court, do you think that the majority of cases

would be conducted by solicitors or barristers?—I think

one must be honest and say that they would be done by
barristers.

8289. Would you recommend that the costs of a divorce

case in the county court should be on scale A, B or C?
—I presume it would have to be C.

8290. Landlord and tenant cases are on B normally?

—Depending of course on the amount claimed.

8291. The rent pretty well puts it on B?—Yes.

8292. Are we going to have divorce cases on B or C

—

they will not be on A? What are you going to advocate

to us to put them on if you ask for this change?—It must

be C.

8293. Let us face it, it must be C. What is the differ-

ence between costs on scale C with counsel and High
Court costs?—Although you have got it -from me just

now that barristers would be briefed in a greater number
of cases, there are still those which solicitors would do.

There are many solicitors who would be quite prepared

to undertake a divorce case. I have not actually worked
out a bill for divorce in the county court.

8294. Let us take the -running down case with costs on
scale C in the county court, with counsel, and the same
case in the High Court. The difference is within £5 or

£10, on a £70 bill, is that right?—It may be.

8295. (Dr. Baird): My Lord, do you think that we
might ask Lady Littlewood ,to give us a note of the

difficulties which she foresaw in giving the wife a right to

part of her husband’s income? (Chairman)

:

Could you do
that. Lady Littlewood?—I have -the questionnaire that I

sent round to all the clubs, pointing out the various diffi-

culties. It is fairly short.
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8296. If it is short, would you read the questions?

—

I will read it:

—

“ The idea .that a married woman should he entitled

to a definite part of her husband’s income at first sight

would be attractive to most women, but before re-

commending to the Royal Commission that the law
should be amended to give a married woman a right

to enforce by legal action payment to her of part of
her husband’s income, while she and her husband are

living together, those making the recommendation
should be prepared to deal with the following points:

—

1. If a wife sues her husband under the proposed
right, it would probably break up the home.

2. Should there be a like right in favour of the
husband in a case where the wife has an income
(whether earned or unearned) in excess of that of
her husband?

3. What .proportion is to be recommended (tax

should be borne in mind)?

4. How is the proportion affected when the wife
earns?

5. How is the wife to ascertain the amount of her
husband’s income and the husband the amount of

the wife’s income? In considering this point, bear
in mind:—

•

(a) To give the spouse the right to demand from
employers a statement of the amount of earnings
of the other spouse would involve those employers
in considerable expenses, and proof of marriage
would have to be provided. Should employers be
liable to a penalty if they refused the information?

(b) Many people are self-employed, and would
have difficulty in supplying accurate information
even if they had the will to do it, e.g., golf caddies
and street .news vendors (earnings precarious and
variable and the individuals ignorant types), women
taking in lodgers, travelling salesmen on com-
mission bearing own travelling and subsistence

expenses.

6.

What court would enforce payment and how?
To levy execution on goods would 'be to break up
the home. To imprison on a judgment summons or
otherwise would be to defeat the object and probably
to break up the home.’’

<iChairman) : Thank you very much, that is very help-
ful, and thank you for your memorandum and for your
help this morning.

{The witnesses withdrew.)

PAPER No. 102

SUPPLEMENTARY NOTE TO THE EVIDENCE GIVEN BY THE NATIONAL
FEDERATION OF BUSINESS AND PROFESSIONAL WOMEN’S CLUBS OF

GREAT BRITAIN AND NORTHERN IRELAND
{See Questions 8182-8184.)

Four clubs supported the recommendation made in

paragraph 7 (a), which is headed, “ Divorce by agree-

ment ”. The recommendations of three of the four clubs
fall within sub-paragraph (i) of paragraph (a) and one
club made the recommendation referred to in sub-para-
graph (ii). One of the clubs suggested that in such cases
a period of ten months should elapse after the decree nisi

•and before the decree absolute be granted.

Six clubs supported the recommendation made in para-
graph 7 (b), which is headed, “ Divorce after a long period

of separation ”. Two of these clubs did not specify what
they thought the period should be, the remainder sug-

gested periods of between five and seven years. One of
.the six clubs suggested as a possible modification that if

relief is to be granted on the ground that the parties have
been living apart from each other for a considerable
period of time, then the granting of that relief should bo

within the discretion of the tribunal to which the appli-

cation is made.

{Dated 2nd December, 1952.)

PAPER No. 103

LETTER FROM THE NATIONAL WOMEN CITIZENS’ ASSOCIATION

The memorandum enclosed is submitted by the National
Women Citizens’ Association. This Association includes
women workers in social services, .public life and the pro-
fessions, also housewives, administrative and clerical

workers from all parts of Britain.

The Association is all party and non-sectarian, and was
formed to educate women to accept their full responsibili-
ties as citizens.

We submit this document as a summary of those aspects
of the problems concerning marriage and divorce which
have claimed our serious attention for some time.

It will be seen that we include matters of detail and
also large questions of principle, for we cannot envisage
a satisfactory revision of the laws dealing with marriage
and divorce which does not take account of the changed
status of women in the last hundred years.

The Aots passed by Parliament concerning property,

franchise and removal of sex disqualification, culminating
in our national acceptance of sex equality as set forth in

the United Nations Charter, should, we feel, be more
completely carried out in our laws. Our contribution is

intended to assist towards this end.

{Sgd.) Vera Webb
President.

{Sgd.) J, V. S. Petrie

Chairman of Executive Committee.

The Chairman,
The Royal Commission on Marriage and Divorce.

(Dated 14th January, 1952.)
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PAPER No. 104

MEMORANDUM SUBMITTED BY THE NATIONAL WOMEN
CITIZENS’ ASSOCIATION

1. Divorce laws : suggested clianges

These should be reviewed to embody the sex equality

standpoint now accepted in principle in this country. (Sex
Disqualification (Removal) Act, 1919, and commitments
in the United Nations Charter and by Parliament.)

Thus:

—

(1) It should be made legal for a woman to be cited

as co-respondent. (S. 3, Matrimonial Causes Act, 1950.)

(2) Damages payable to either party should be only
for actual damage suffered or handicap arising from the
marriage or the breaking of the marriage, i.e., (a)

damages for special wrong done
;

(b) special damages,
if any.

(3) Such legal practices as seem to be based on a
husband’s property right in his wife or his claim on her
unpaid services should be abolished (e.g., damages
awarded to a husband against a co-respondent for loss

of wife’s domestic services).

(4) Both spouses should be liable to be made respon-
sible for payment of alimony to the other spouse and
of maintenance to .the children as well as costs of legal
action if he or she has adequate means or earning
power

;
provided always that due regard is given to the

inequalities of pay and opportunity by which women
are still handicapped.

(5) The level of alimony and maintenance should be
reviewed periodically and should vary with the cost of
living.

(6) Where the handicap or damage suffered by one
spouse through the fault of the other is terminable, the
compulsory payment of alimony should also be
terminable.

(7) It is highly desirable that there should be set up a
rehabilitation training scheme (as provided for ex-Service
men and women) to fit ex-wives for their old or a new
suitable employment, which should be connected with
the existing structure of Appointment Boards, Employ-
ment Bureaux and Labour Exchanges.

(8) In all divorce cases, separation cases and cases
involving custody and protection of children, a com-
petent woman (either a magistrate or an assessor) should
sit on the bench to hear the case with the magistrate,
stipendiary or judge. (This same principle of duality
on the judgment seat should apply in all cases involving
conflict between the sexes.)

(9) To avoid or prevent those differences which are
the causes of application for divorce a pre-marriage
consultative service is needed, covering legal and health
matters and marriage relations and suitable financial
agreements between the partners, .tine purpose being to
encourage young people to start their marriage on sound
lines. (A sort of combination of marriage guidance
and the Legal Aid and- Advice Service instituted in 1949,
but this one definitely concerned first and foremost with
pre-marriage advice.)

2. Courts of inferior jurisdiction : changes suggested

(1)

In special cases where a husband or wife has been
made liable for payments by the court and he or she
defaults persistently the magistrate should be empowered
to arrange for the maintenance of the dependent spouse
and children to be deducted from the income of the
defaulter at source. This would prevent suffering of the
neglected spouse and family, reduce the call on public
assistance funds, and in many cases make it unnecessary
for the defaulter to be subject to legal punishment.

(2)

Local legal authorities should be instructed that, in
all cases involving a conflict between the .two sexes, two
sexes should occupy the bench.

3. Marriage
: property and financial considerations

(1) Breach of promise of marriage. Damages should be
restricted to actual loss suffered by the plaintiff and the
right to this remedy should be equally available .to both
sexes.

(2) Where a woman is made pregnant under promise of
marriage and then deserted, her needs must be carefully
safeguarded.

(3) Equal partnership in marriage is a necessary deduc-
tion from the passing of the Sex Disqualification (Re-
moval) Act in 1919, and the later reaffirmations. It should
now be implemented by the passing .through Parliament
of the necessary legal rewording of .the marriage laws.
This legalistic recognition of sex equality should make
clear beyond question that in law the wife occupies a
position of full partnership in the joint home, with the
financial and material rights and responsibilities of that
status.

(4) The personal income tax allowance for all adults
should be the same ; where one income is shared for the
support of two adults they should be entitled to two allow-
ances without any reduction. (This would apply to
husbands and wives where the wife has no income and
also to friends or relatives one of whom is supported by
the other.)

(5) The Inland Revenue practice of combining the in-
comes of husband and wife and then taxing it as the
husband’s (a practice resulting in heavier taxation of
marriage) is contrary to the several Married Women’s
Property Acts and to- the national commitment to sex
equality and should be terminated. Individual returns
should be made, and full individual allowances granted.
(This applies where the wife has a private income.)

4. Changes in administration affecting the position or
status of the wife and mother

Although the property and citizen rights of married
women have been established a great number of usages
continue which are relics of the days of “ coverture ", The
chief examples occur in:—

>

(a) Passport discriminations against wives and
mothers.

ib) The .phraseology of legal and official documents.
(c) The practice of some juvenile and magistrates’

courts and their officials of refusing .to accept the signa-
tures or testimony of mothers.

(d) The Inland Revenue contravention of the Married
Women’s Property Acts in income tax procedure. (See
para. 3.)

We suggest:—
(1) that the survival of such usages shows that there

is a gap between the decisions of the legislature and
their application which ought not to exist

;

(2) that all such practices should be listed and re-
viewed and brought into line

;

(3) that a method should be devised by which legal
changes of status of classes of individuals should be
automatically conveyed to those who apply the law, so
that it will present a harmonious and consistent
procedure.

(Received 15th January, 1952.)
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PAPER No. 105

RESOLUTION PASSED AT A MEETING OF MEMBERS OF THE NATIONAL
WOMEN CITIZENS’ ASSOCIATION AND FRIENDS

Moved 'by Mrs. A. D. S. Large, seconded by Mrs.
Nina Stiller and carried unanimously.

In the chair, Mrs. Webb, President.

That this meeting of the National Women Citizens’

Association and friends requests the Royal Commission
on Marriage and Divorce ito note sympathetically that
there is a general and emphatic consensus of opinion in

the women’s societies in favour of:

—

1. Such changes in the laws which will lead to a
greater equality of status between the spouses of a
marriage, thus bringing into line modern thought regard-
ing all contractual agreements between the sexes.

2. The introduction of legislation regarding the pay-
ment of alimony and maintenance so that sums ordered
under these headings may be collected at source, or in

such manner as the courts may decide, so that there

may not be the opportunity for a persistent defaulter
to wipe out, by imprisonment, the obligations he owes
to his wife and family.

3.

The recognition by the Commission of the out-

standing importance of preventive rather than remedial
action in regard both to education for marriage and

conciliation and guidance, where needed, throughout
its course. On these two aspects of the marriage
problem the documents submitted to the Commission
by the women’s societies are emphatic and practically

unanimous and show that the women’s societies feel

they are of such fundamental importance as .to claim
the gravest consideration in your final Report.

(iSgd.) Vera Webb
(Dated 22nd April, 1952.)

EXAMINATION OF WITNESSES
(MRS. VERA WEBB, MRS. B1LLINGTON-GREIG and MRS. J. V. S. PETRIE, R.R.C. , representing the

National Women Citizens ’ Association; called and examined.)

8297 (Chairman) : We have before us as representatives

of the National Women Citizens’ Association, Mrs. Vera
Webb, President, Mrs. Billington-Grieg and Mrs. Petrie,

R.R.C., Chairman of the Executive Committee. First,

could you give some details of your constitution and mem-
bership? Perhaps there is an annual report which would
give all the details, without troubling you to give them
orally?

—

(Mrs. Webb): My Lord, our membership is

approximately 4,000, there are four federations, and forty-
eight branches. The Association was inaugurated in 1917
and was amalgamated with the National Council for Equal
Citizenship in 1946, and with the Women for Westminster
in 1949. It is really an Association for 'the training of
women for citizenship. Its aims and objects are to put
more women on local bodies and consumer councils and
similar bodies, and in politics. Of course, we are not
a party organisation, we are an all-party organisation.

8298. Before we ask you questions, is there any other
suggestion you wish to add, or are you satisfied with what
is set out in your memorandum?—We are, I think, com-
pletely satisfied. Mrs. Billington-Greig has taken a great

part in drawing up the memorandum and I think many
of your questions could go to her ; Mrs. Petrie is our
Chairman and would take mostly the committee aspects

;

I am President and would take most of the general
Association questions.

8299. I shall ask my questions and whichever of the

three you think most appropriate can answer. In para-

graph 1 (2) you say:—
“Damages payable to either party should be only

for actual damage suffered or handicap arising from the

marriage or the breaking of the marriage, i.e., (a)

damages for special wrong done ; (b

)

special damages, if

any."

I have had a little difficulty in seeing just what you meant
by “handicap arising from the marriage or the breaking

of the marriage ” and “ damages for special wrong done ”.

Could you elaborate that a little?

—

(Mrs. Billington-

Greig) : I think, my Lord, what we had in mind was that

with the break-up of an ordinary marriage, in which there

has been no special viciousness or evil on one side or

the other, damages should be based solely upon what
handicap one or other of the spouses suffered through the

change in his or her circumstances. This injury might be

specially objectionable and harmful and therefore might
require special consideration.

8300. You would base damages on the actual damage
that one or other of the spouses .suffered, I think you said,

but I suppose it would ibe the petitioner who has suffered

by reason of the breaking up of the marriage?—Yes.

8301. Is that by way of contrast to what has some-
times been called the value of the wife?—Yes, I think

a departure from that principle was definitely in our

minds. We object strongly .to the present system of assess-

ing value.

8302. That links up with your next proposal, where you
say:

—

“ Such legal practices as seem to be based on a hus-

band’s property right in his wife or his claim on her

unpaid services should be abolished.”

Then you .give an example. I see what you have in mind,
Then, in proposal (4), you say :

—
“ Both spouses should be liable to be made responsible

for payment of alimony to the other spouse and of

maintenance to the children ...”
and so on. That is, of course, after divorce or separa-

tion?—Yes, and always, ofi course, |with the proviso

that at the present time the economic and financial

position of the woman is liable to be very much lower

than that of the man, and therefore in many cases she

could not justly have damages against her on a similar

level.

8303. Yes, I noted that. In proposal (6) you say:—
“'Where the handicap or damage suffered by one

spouse through the fault of the other is terminable, the

compulsory .payment of alimony should also be termin-

able.”

As I understand it, alimony at .present is based on a duty

to provide for wife and children. Had you in mind,

when you made that suggestion, the position of a wife who
could earn or begin, to earn?—That is one of the things

we had in mind, that if 'the wife is capable of supporting

herself—I think the next sub-paragraph rather elucidates

what I am saying—she should be given the opportunity

of receiving maintenance until she can rehabilitate herself.

We are applying in this matter the principle that was

applied to the Services men and women who, after serving,

returned to civil life and were given re-training, so that

they should not be financially handicapped. The same

thing, we think, ought to apply to women who are not too

old to face this particular situation. We think they should

be given the opportunity of re-training, and during that

period the other spouse should be partly, or wholly,

responsible for their support.
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Continued

8304. 1 see. We note the suggestion about the rehabilita-

tion training scheme, but I rather doubt if (that is within
our terms of reference. However, we have noted it.

Then, in proposal (8), you say:

—

“In all divorce cases, separation cases and cases
involving custody and protection of children, a com-
petent woman (either a magistrate or an assessor) should
sit on the bench, ito hear the case with the magistrate,
stipendiary or judge.”

That, I 'think, I would link up with your second proposal
in paragraph 2, which is :

—
“'Local legal authorities should be instructed that, in

all cases involving a conflict between the two sexes, two
sexes should occupy the bench.”

Although on the surface these suggestions may be con-
sistent with your view of sex equality, are you not treating

men and women as two different sorts of beings? Would
you not trust a man to judge a case about a woman
and a woman to judge a case about a man?—I agree,

my Lord, but 'large numbers of women object to that
particular way of dealing with sex inequality. There are
some of us who feel that the ordinary method of proceed-
ing towards the higher, attractive positions in administra-
tion or in government affairs is much too heavily handi-
capped for us to be willing to wait for the natural
evolution of the woman judge and the woman stipendiary

in sufficient numbers to secure a fair representation in the
courts. We therefore feel that, since women are excluded
really on the ground of sex, and since men are included
on the ground of sex, there is no reason why we should
not claim the inclusion of women on the same grounds.
If it is a good enough ground for men to fake precedence,
then it is a good enough ground for the women. We
feel also that the effect of the absence of women from
these positions has a serious and bad influence upon the

people in court, and people generally. Always these

legal cases have to be settled finally, except in certain

magistrates’ courts—a small number of women, 4,000 I

think, are magistrates, but perhaps I am wrong about
•the figure—all these questions are settled finally by a
great central figure that is male. We feel that that has
a very bad effect upon the minds of litigants, the minds
of the general public, the mind of the judge himself and
the mind of whoever is the victim of the decision. We
want to remove that influence and we believe it could
be done in some measure by this change.

8305. I quite follow that.

—

(Mrs. Webb): May I add
that it is not so much that justice should be done, but

that it should be seen to be done both (to men and
women?

8306. It has been suggested to us that women are

harder on women than men are as a rule, but perhaps

that again is inconsistent with equality of the sexes

;

they should be absolutely impartial in each case. Turn-
ing to paragraph 2, dealing with courts of inferior juris-

diction, this suggestion for a deduction of maintenance

payments from the income of the defaulter at the source

again has been -made by many bodies. We are very con-

scious of the suggestion and also such difficulties as there

CThe witnesses

are in working it out, and I have no questions. As to
paragraph 3, “Marriage: property and financial con-
siderations ”, I think that the first two recommendations,
dealing with breach of promise of marriage and the case
of a woman who is made pregnant under promise of
marriage, are rather outside our terms of reference, but
again we note the suggestions. Then, in the next sub-
paragraph, you refer to the Sex Disqualification (Removal)
Act and “ the later reaffirmations ”, and you say :

—
“It should now be implemented /by tbfe passing

through Parliament of the necessary legal rewording of
the marriage laws. This legalistic recognition of sex
equality should make clear beyond question that in law
the wife occupies a position of full partnership in the
joint home, with the financial and material rights and
responsibilities of that status.”

I quite follow the general drift of that, but I wondered
if you could possibly make a little more concrete what
you have in mind?—(Mrs. Billington-Greig): It is not
easy for a lay person to make suggestions for the definite

form of such a change.

8307. I appreciate that.—We rather feel that there
_
is

an undue time lag between the profession of a prin-
ciple by our legislators and -the changing of the numerous
laws which embody the earlier principles.

8308. I see, this is a principle you are putting forward?
—And our feeling is that there ought to be—we know
it is outside your terms of reference—'but there ought to
be a time limit on the two contradictory rules, as it

were, being allowed to exist side by side. We do find
quite often that, in the case of the guardianship of
children and other such matters, many of the local courts,
and some of the higher ones, apply the one set of prin-
ciples, and, in other cases, others apply other sets of
principles. We feel that the re-drafting of the marriage
laws on the basis of no privilege for either sex, but a
fair deal for both, would be a task for the Law Societies
under the direction of the House of Commons and with
the co-operation of the Law Lords, so that we could
have a completely revised and up-to-date set of laws
recognising the principle of sex equality in marriage, and
the passing of such a measure should -be expedited as
such a long period has expired since the principle was
accepted.

(Chairman): Yes, thank you. As to the rest of your
memorandum, I am rather afraid that most of it is out-
side our terms of reference. We cannot deal with the
personal income tax allowance, however much many of
us might like to do so. It is rather a matter for the
Chancellor of the Exchequer. Then these other matters,
passport discrimination, and the Inland Revenue contra-
vention of the Married Women’s Property Acts, are
rather outside our terms. However, we have noted your
suggestions and, in so far as they are within our terms,
we shall certainly deal with them. I have no more
questions. We have all your proposals well in mind, and
in many cases they are so clear that there is no need
for questioning on them. Thank you for your memoran-
dum and for your help today.

withdrew .)

PAPER No. 106

MEMORANDUM SUBMITTED BY MRS. HELENA NORMANTON, Q.C.

PREFACE
1. From December, 1922, until shortly before her retire-

ment in 1950, the writer .practised at the English Bar ; in

general practice .but mainly in matrimonial and criminal

matters. She worked for the passage into law of the

proposals of the Royal Commission on divorce of 1912,

from about 1923 until his death with the late Mr. Holford

Knight, K.C., M.P. In 1936, at the Conference of the

National Council of Women held in Edinburgh, under

the .Presidency of . Lady Nunburnholme, she moved on
behalf of the National Union of Societies for Equal

Citizenship the resolution giving support of the National

Council of Women .to the 'Bill then being presented by
Mr. A P. Herbert, M;P., which eventually became the

Matrimonial Causes Act, 1937. This duty she performed
in the teeth of the most intense hostility of such organisa-
tions as the Mothers’ Union. This is mentioned merely
to illustrate the fact that the writer is by no means hostile
to reasonable reform of matrimonial law. That having
been established, she would further add that she has been
for some years now gravely appalled at the increased
numbers of dissolutions of marriage today prevalent.

2. The concurrent rise of statistics in juvenile crime,
under the Welfare State—is in her view, most alarmine
In the aggregated years 1948, 1949, 1950, 107,259 marriages
were permanently dissolved, in the same years 125,552
cases of proved indictable juvenile delinquency were dealt
with by magistrates’ courts. She therefore advocates no
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further addition to the grounds for dissolution (other than
the one case in her section on equalisation plus the recom-
mendation upon nullity) until there has been a most
serious attempt for the next few years at the stabilisation

of marriage as an institution. A dissolution of a particular

marriage is not a “ reform ” of that marriage. Increase

in the grounds for dissolving many marriages is not a
reform of marriage as an institution.

3. Every possible attempt should be made to improve
preparation and education for marriage, so that each union
might at least have a good chance of becoming a biological

success. Early marital trouble in that respect should be
met by early aid, whether spiritual, surgical, psychological

or medical. Complete impossibility of remedy should be
met by an early decree of nullity, if necessary on the
joint application of both parties to the union.

4. Assuming biological success, the next great necessity

in the view of the writer is an enhancement of the econo-
mic dignity of the wife. It is .respectfully submitted that a
compulsory allocation to her of an amicably agreed part

of the family income, as part of her common law main-
tenance would be practical, because of its high degree of
priority in the periodical partitioning of the family funds ;

and because of its elasticity in accordance with the varying
budgets of varying families. So long as husbands and
wives can agree between themselves what such allocation

can and should be, then no outsider should have any right

of scrutiny or adjudication. But absolute refusal of any
allocation, or a derisory one, could be made the subject

of outside arbitration.

PART I

SUGGESTED CHANGES TOWARDS EQUALISATION
OF LAW AND IMPROVEMENT OF PROCEDURE

A. Administrative changes suggested

5. That the title of the High Court Division be changed
to “ The Probate, Matrimonial and Admiralty Division ".

“ Divorce ” is inadequate and undignified as a description

of that part of the Division, nor is it a desirable target

to set up.

B. Proposed amendments to the Matrimonial Causes
Act, 1950

6. (Section 1 (1) (b).) For “has deserted the petitioner

. . . for . . . three years immediately preceding the pre-

sentation of .the petition ” substitute “ two years ” and
delete “immediately preceding . . . petition”.

Until the 1937 Act “ two years desertion at any time
prior to the petition ” was .the ground. The new “ three

years immediately preceding the presentation of the

petition ” was put in by Mr. A. P. Herbert, |M.P., hoping
to mollify the Church of England. It had no such effect,

but it does make the lot of the petitioner much harder
and more expensive. By the time three years’ desertion

has been accomplished, the missing spouse has sometimes
totally disappeared, and service is difficult. The petitioner

may also have fallen into adulterous courses during so

long a period of separation.

7. (Section 1 (1).) Add, “(e) A petition may be pre-

sented by the husband on the ground that the wife has
committed an unnatural offence with another woman or
has committed an act of bestiality”.

By the Declaration of Human Rights, proposed at the

United Nations General Assembly on 10th December,
1948, to which the British Government is a signatory,

Article 16, paragraph 1, requires such a change. “Men
and women . . . are entitled to equal rights as to
marriage . . . and at its dissolution ”. Hitherto women
only can allege sodomy and bestiality. These practices

do occur in women. The writer has known of many and
grave instances of lesbianism which have not only left

husbands deprived of proper consortium, but have resulted

in most anomalous and dangerous positions between the

lesbian addicts. Reference might be made to The Times
report of Rex v. Scorse, 22nd February, 1952, where one
lesbian actually murdered another. Other newspapers
suppressed the nature of the “ friendship ”. It is not
adequately realised .that some women are addicted to

bestiality. (So far as professional etiquette may permit,

the writer could give some oral evidence upon this.) The
court has recognised the first as an aggravation of cruelty

in Gardner v. Gardner (1947) 1 All E.R. 630, whereas

it used to be said that the courts would not recognise it at

all. It should be a sufficient cause in itself apart from
cruelty.

8. (Section 2.) Delete the whole.

This clause forbids presentation of a petition unless

three years have passed since the marriage. It was
avowedly added to the 1937 Act by Mr. A. P. Herbert,
M.P., to placate the then Archbishop of Canterbury. It

failed to do so. Vide his remarks in Hansard when this

Bill was before the House of Lords.- It is a delay of
justice contrary to Magna Carta, which promised that

justice should not be denied nor delayed. A further evil

followed in its .train, namely, .that a spouse could obtain

leave to .present an earlier petition by proving undue hard-
ship or depravity of the .proposed respondent. This was
by summons heard in camera—another evil, for secrecy
of hearings makes consistency in judicial practice unlikely.

If a marriage is speedily proved to be irremediably in-

tolerable, better dissolve it before two or three children
can be born to it, or very possibly children be born to an
irregular connection formed by either spouse after marital
cohabitation has ceased.

9. (Section 3 (2). “On a petition for divorce presented
by the wife on the ground of adultery the court may,
if it thinks fit, direct that the person with whom the

husband is alleged to have committed adultery be made a

respondent.”) For “may if it thinks fit” substitute
“ shall ”.

The old idea that the woman in the case was a mere
figurehead of straw and that it is unfair to saddle her
with any responsibility is well out-of-date by now. If she

cannot in the end .pay anything—well, she cannot. That
is no reason why she should slink away unobserved. If

.she can pay then or later on, she may as well be in

the proceedings just as the male co-respondent has to be.

10. (Section 8.) Add, “(e) that, notwithstanding any
alleged agreement prior to marriage, the respondent since

the marriage has wilfully and continuously used such
contraceptive appliances, medicaments or the like, or has
wilfully indulged in practices of coitus interruptus or the

like, so that that spouse has prevented the possibility of

conception of any child of the marriage, such prevention
having been against the expressed will of the other
spouse ”.

Baxter v. Baxter (1947) 2 All E.R. 886 (Affirmed (1948)

A.C. 274) has left sexual indulgence as the only object

of marriage. See Medico-Legal Journal 1949, Part 2,

page 56, especially at the end of page 58 onwards.
N.B.—Spouses who both like that position are not inter-

fered with by the proposed amendment, nor does it

•make the use of contraceptives illegal. It would release

from a marriage a man or woman wilfully deprived of
issue to the marriage by the other party to the marriage.

11. (Section 30 (1).) For “A husband may . . . claim
damages” substitute “A husband or a wife . . . may
claim damages ”.

Damages are now supposed to be settled by. the court

upon the children of the dissolved marriage. Thus, the

children in a marriage broken up by a man may become
far better off than the children of a marriage broken up
by a rich woman. This seems very unjust. The assess-

ment of the wife’s (or in future the husband’s) economic,
etc., value does not seem to differ in essence from the

assessment of the economic value of the death of a

breadwinner to bereaved dependants in accident cases.

The loss of a father may become to children a more
serious economic loss than the loss of a mother. In

certain of the United States of America children may
now sue for damages against the breaker-up of the home,
by way of litigation collateral to divorce proceedings or

quite separately from such proceedings.

C. Orders to maintain

12. Enforcement of these in both the High Court and

courts of summary jurisdiction should be strengthened.

D. Nomenclature

13. A short new Act may be thought necessary. Not-

withstanding the common law right for a wife either to

retain her maiden surname or to assume the surname of

a husband and the right of any person to change his
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surname at will other than for purposes of fraud, it should
not be legal for a single woman or a married woman
living apart from her husband or a widow to assume a
new surname without accompanying such change with
a formal declaration 'that she is not doing so in con-
nection with cohabitation with a man, and that she will

not register any child born as a result of such cohabita-
tion as legitimate, nor purport to exercise the common
law agency of a wife for the purpose of purohasing
goods without the written authority of the man with whom
she is cohabiting. What are known as “food office

marriages” or “ London Gazette marriages” should be
rendered impracticable. Where men and women not
married to each other are cohabiting, they should in all
formal documents or proceedings be described as a co-
habiter or a cohabitress. The term “unmarried wife”
should never find any place in any legal or State
document.

E. Courts of summary jurisdiction

14. Their functions should be quite distinctly divided
into matrimonial, and criminal and other, by some suitable
change of title, e.g., the Domestic Relations Court. The
remedies available to wives greatly exceed in number those
available to husbands. So far as may be practicable, this
inequality should be remedied.

F. Domicil

15. It is recommended that:

—

(1) Legislation should empower a wife to have a legal
domicil separate from that of her husband so that an
English court might grant relief in any petition in
matrimonial causes where either the husband or the
wife is resident in England.

(2) An English court should recognise the validity of
a decree of a foreign court where the law of the
country in which either spouse is domiciled recognises
such decree.

(3) Every inequality relative to sex in presumption
of domicil should be removed.

(4) The constituents of domicil by English law should
otherwise remain unchanged.

G. Proposal for divorce after seven years’ separation

16. The writer is opposed to the grant of divorce upon
the petition of the deserting party and draws most serious
attention to the grave economic disadvantages which
would be inflicted upon the wife if such a retrograde
measure should ever become law. There is also a quasi-
wrong inflicted upon the issue of the lawful marriage, in
addition to the social and economic wrong inflicted by
the infidelity of a deserting father. The principle also
of the law favouring a wrongdoer at the expense of a
“ right-doer ” is contrary to the whole spirit of justice.

PART n
ECONOMIC MATRIMONIAL REFORMS

SUGGESTED
A. Economic reforms desirable

17. The celebration of a valid contract of marriage
should legally imply:—

(1) Right to disclosure of assets and liabilities

'Right to complete disclosure by each spouse to
the other spouse of pre-nuptial 'liabilities and assets.

Failure to do this within three calendar months shall

give right of recourse to a court. This right shall be
continuous throughout the marriage exercisable at

agreed intervals.

(2) Joint, several and mutual responsibility for the
upkeep of the marital home

(a) The husband is primarily liable to provide a
home for the wife and children in reasonable pro-
portion to ihis resources, whether such resources
comprise assets, skill or manual labour, and shall

maintain wife and children at the scale of living he
decides upon for himself. The wife must contri-

bute to ithe marital home a reasonable proportion
from any separate funds over which she has control.

19196

Her personal work in running the home must be
counted as, at least, a contribution equivalent to the

sum the husband would otherwise have to pay for
such services, although it can in no sense be equated
with the spiritual value of all that she amounts to

as wife and mother. But, in all cases where custody
or guardianship of children is under consideration

by any court (or by any State official, e.g., a pass-
port officer) the part contribution of such home-
making services by the mother must be computed
as a definite partial maintenance of the child or
children reared in the said home, and the father no
longer be empowered to describe himself as having
solely maintained the children of the marriage.

(b) The husband is primarily responsible for choos-
ing .the locality of the marital home, but unless he
assume entire financial responsibility for its upkeep,
which in consideration of (a) above would logically

involve hiring a paid houeskeeper to run the home,
he must give reasonable consideration to the wife’s

access to work undertaken outside the home.

(c) Common law maintenance of the wife must
include a reasonable proportion of the income for

her common law personal allowance with full liberty

to apply it to all proper purposes without accounting
for such outlay to anyone. If and when a wife

incapacitates herself for performance of her duty in

running the home by addiction to alcohol or drugs,

the allocation of her common law personal allowance
for remedial purposes shall be within the discretion

of .the court.

(d) The funds for which the wife becomes her
husband’s common law agent in order to provide for

the running of the household shall be and remain

his property and the wife .be accountable for the same.
Any surplus remaining from such household expendi-
ture shall be returnable .to the husband or remain
his property as at present ;

and any savings shall so

be and remain ; unless there is evidence that the

husband has given his consent to any other arrange-
ment. Where the wife contributes labour or funds,

there shall be due apportionment of any surplus in

proportion to such labour or funds. Such division

shall be at the discretion of the court when any decree

for the dissolution of marriage, nullity or judicial

separation has been made and regard shall be had
to the conduct of each spouse during the marriage.

(Vide also sub-paragraph (o) below.)

(e) Provision for contingencies or the future,

whether made by invested or uninvested allocation of
funds, insurance or .the like, shall be equally divisible

between the spouses, unless they have made a written

agreement to other effect.

(f) If one spouse be willing to disclose to the other
his or her testamentary arrangements, that shall im-
pose upon the other spouse the duty to make a mutual
and similar disclosure. (It is not supposed that this

would be effectual other than as a reminder to make
wills. But most intestacy is the result of negligence.)

(g) Unless there be a written contract to other effect,

the marital home shall be the joint property of the

spouses. If there be any attempt by one spouse at

disposal of the whole or part of it without the consent
of .the other spouse, he or she shall have the right to

obtain an immediate interim injunction to prevent
unauthorised disposal. Disposal of the home im-
mediately prior to desertion of one spouse of the
other shall be invalid, and the deserted spouse shall

have the right .to follow and reclaim any chattels so
disposed of ; or, alternatively or additionally, to pro-
ceed against the other for breach of contract, or in

.tort according to the nature of the conduct of the
spouse purporting to dispose of the chattels.

(h) Husbands and wives shall be enabled to institute

proceedings in tort against each other even if living
together.

(i) Each spouse shall have an equal voice in the
exercise of hospitality within the home, and the wife
and husband’s relatives and .friends shall have equal
right to accept invitations to it, until and unless good
cause arise for the exclusion of any particular person
from the home.

B
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ti) {&) [These sub-paragraphs refer to the position
on the death of one of the spouses and have not been
reproduced as this is a matter expressly outside the
terms of reference of. the Commission.]

(/) Husbands and wives should be separately
assessed for income tax and their taxable resources
should not be aggregated.

<m) The reciprocal household responsibilities of a
wife to a husband should be adequately enforced.
Wilfully negligent housekeeping should become amen-
able to law, whether by way of remedial training or
penalty.

(n) Where the spouses have a business in which the
wife runs the home and helps more or less in the
business, the profits should be assessed at intervals
and she should receive a due apportionment of such
profits. The .term “business” shall include hotel-
keeping, and lodging or boarding-house keeping and
the like.

(o) Wherever a husband would be destitute or isi

incapacitated by age or infirmity, a wife shall be
deemed to owe reciprocal duties for his care and
maintenance so far as her earning capacity and/or
other resources may permit.

B. Legal remedies

18.

For rapid disposal' of minor cases, at every court of
petty -sessions there should be a Department of Domestic
Relations, where advice, conciliation, arbitration and
adjudication, interim injunctions, declarations and the like
shou d be rapidly available. Appeals from such courts
should he ,to 'the local county court, and, if necessary,
from thence to .the High Court. There should be an entire
separation in the staffing of such courts from the criminal
side of its. jurisdiction. Probation officers should be em-
powered to act solely in criminal matters and have nothing
whatever to do with matrimonial matters. This is not
meant -to imply the slightest reflection upon probation

officers, who often do excellent work. The suggestion for
separation is meant to enhance the dignity of marriage
as an institution. It seems gravely incongruous to have
that sacramental union kept in repair (so .to speak) by a
man or woman who may within the same hour of a call

upon an unhappy couple be dealing with the little boy
next door who has been tampering with a slot machine
or stealing apples.

19. A totally different type of subordinate officer should
be appointed to the domestic relations side. There might
well be a number of legally qualified women stipendiary
magistrates appointed to provide a suitable bench and the
requirement of the law that stipendiary magistrates should
have practised in the courts for seven years preceding
appointment should be strictly adhered ,to. Such practice
should always have included a large proportion of work
in 'matrimonial courts.

20. The writer is profoundly imbued by the ideal of
enhancing the dignity of marriage and is therefore opposed
to the appointment of lay women assessors and the like.

Conciliation and advisory officers should be specially
trained for .their important duty.

21. Domestic relations courts should have widely ex-
tended power to enforce maintenance orders by any and
every appropriate and effective method, which might fre-
quently include garnishee orders on the defaulting spouse’s
earnings at the place of earning, or a charge upon assets
receivable at the defaulter’s bank, or through trustees of
any funds beneficial to the husband, or from any lump
sum awarded by Way of damages—in short, from any
existing or future assets. Sentences of imprisonment
should not extinguish defaulters’ arrears of maintenance,
other than for the exact period of the detention. All
penalties and remedial treatments applicable to male
spouses should be applicable to female spouses. Both
alimony and permanent maintenance should be granted
in suitable cases to male petitioners in divorce or male
applicants in lower courts.

(Dated 30th April, 1952.)

EXAMINATION OF WITNESS
(MRS. HELENA NORMANTON, Q.C.', called and examined.)

8309. (Chairman) : Mrs. Helena Normanton, you are a
Queen’s Counsel, and you set out some of your qualifi-
cations in paragraph 1 of your memorandum. Before we
begin to ask you questions, are there any additional sug-
gestions you would like to make?—(Mrs. Normanton):
I think, my Lord, it would be helpful if I make a short
preliminary statement. The most recent annual figure
for divorce, from the latest statistics whioh have been
compiled, is 28,200. To my mind, divorce has assumed
most horrifying proportions in this country, and the
whole aim I have in mind is that marriage should as far
as possible be strengthened from the inside, and it is
my great hope that everything will be done to build it up.
In particular, I should like to place in the forefront of
anything I might urge, most respectfully urge, upon this
learned Commission, that there should be more economic
justice in the ordinary household. At a time when even
children .who are maintained in State institutions at the
expense of the taxpayers are allocated a definite amount
of pocket-money every week, it is to me horrifying that
the wife in the ordinary home has no claim to any
independent spending money—I am setting aside,
of course, anything she earns herself or has inherited,
and so on, I mean from -the money the husband brings
into the home—unless she asks for it, cadges for it,

wheedles for it, cries or whines for it—although perhaps
in the great majority of cases the husband is very much
better than the common law of this country forces him
to be. The common law should be extended so that
no man can say, in court or anywhere else, that he has
maintained his wife, until she has had a little money of
her own to spend without asking him for it. If she
wants to buy a present for him or her ohild, or her
parent, she ought not to have to ask her husband for the
money to buy it. At the same time, I would urge most
respectfully that .nothing whatever in the way of legisla-
tion should be placed upon the statute book which in

any way impairs the Married Women’s Property Acts.
It is most important that they should be maintained.
I am heartily in approval of the resolution just passed
at the Eastbourne Conference of the National Council
of Women, which goes elaborately into the question of
what the wife should do for the necessitous or the aged
husband, the husband in impaired health or disabled
from any cause, or bankrupt even, that she should, if she
has separate funds, be liable for his maintenance if and
when he should need it. The last .thing I would ever put
myself behind would be anything unkind or unfair to

the husband.

In the course of my experience at the Bar, one way
or another, I advised or appeared in something approach-
ing 2,000 matrimonial cases, and I know it is so true,

women are not all angels, and very often a husband
needs to a certain extent the .protection of the law against
a itoo-rapacious wife, or a wife with many other faults.

But, at the same time, eighty per cent, of married women
in this country do not go out to work—-twenty per cent
do, roughly speaking, that is the last information pub-
lished by the Ministry of Labour. I am thinking of the

eighty per cent, of women in the ordinary houses of the

country who have not got inherited or settled funds, and
have no separate income from working. I believe that

this Royal Commission could do more to build up hap-

piness in marriage by making the wife happy in that

respect, by giving her a little independence, than by

almost any other step they could take.

I alluded just now to the woman who goes out to work.

Since my name became prominent in -the Press last Feb-

ruary, .as advocating this extension of the common law,

married women have been writing to me steadily ever

since .from all over the country. I have been amazed
at the number who have written to me saying: “I do

not want to go to work, but I do go out to work
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to get a: little independent spending money”. It very
often works out that the net amount they have is exceed-
ingly small, because they feel in honour 'bound to pay
something by way of replacement of domestic service

in the home, getting a woman in to do daily work, and
so on, and to make some provision for the child being
attended to and fetched backwards and forwards from
school. Very often a woman is earning several pounds a
week, and finding that she has not more than 18s. or £1
for herself, and deploring that she leaves her young
children in the home.

As well as having experience in the matrimonial courts,

I was for nearly seven years the administrative barrister

to the barristers at the Old Bailey Bar Mess—they called

it the junior, but it is really being a combination of
treasurer, secretary, domestic servant, adviser, help and
I know not what else. The effect was that 'I was a great

deal of time in the building, and consequently when
there was a dock brief popping up, or somebody wanted,
I was constantly being sent for. I should not like to say the

number of dock briefs I did during that seven years,

when perhaps no other barrister was available. Any
number of young men and women are tried there, and
if you have a dock brief, my Lord—I am explaining this

rather more for the lay members—you do not have

a solicitor and you do all your talking to your lay

clients yourself, and you have to see them very quickly,

perhaps the case is coming on in ten minutes or a quarter

of an hour. Almost the best thing to ask them first of

all is :
“ Ever been in trouble with the police before?

”

and how often those young people say, “ Yes ”. “ How
did you come to get into trouble? ”—“ Oh, well. Mother
was out working and I had to wait to get let into the

house, and I met some bad boy friends or girl friends.

Boys, of course, are the great majority of these young
delinquents—and over and over again it was the absence

of the mother from the ohild at an early stage, whether

it be a divorced home, a broken home, a drunken home,

a criminal home, a war-shattered home, there is no one

reason, sometimes a combination of two or three of

them. It is all most heart-rending, what the absence- of

the mother means in the juvenile delinquency statistics.

I have sat in those cells at the Old Bailey, and the sessions

too, and heard that tale so often that I have almost

felt I could have written it out before the young person

told it to me. We ought to do everything to keep mother

and child together, everything to keep husband and wife

together.

My Lord, I would say one further thing. That is that

there has been an enormous advance both in medicine and

surgery in recent years, which is of great importance in

correcting marriages which are unhappy biologically or

physically. There was a lecture delivered at the Medico-

Legal Society by that very great gynaecologist, Dame
Louise Mcllroy, showing how very much could now be

done. I myself was electrified at hearing her describe how
a woman who had married, and was proved to have no

real physical vagina at all, had been surgically supplied

with one made from the materials of her own body. That

is a case where surgery has turned a wretched marriage

into a good one. So much is going on so rapidly. The
question of male infertility is now being dealt with very

carefully. But what troubles me is, how is the knowledge

that these things are now being done being got round

to the ordinary populace, to the -marriage guidance coun-

cils, perhaps, to the clergy, ministers, rabbis, or people

associated with the guidance of the young, to those who
are in charge of secondary schools, and all schools? How
is this knowledge being broadcast, that the medical and

surgical side of healing is advancing so rapidly that many
and many a marriage which ten years ago would have
been a wrecked marriage, because of the physiological

difficulties of consummation, can now be remedied as it

ought, to be? I worry about the gap I see between a
few people sitting in the Medico-Legal Society and hearing

these things, and the vast bulk of the population which
does not seem to get to know about them, and at the

moment, my Lord, I see no bridge, or not much of a
bridge. Much more could be done, and ought to be done.

I now want to emphasise a painful part of my evidence,

my Lord. From my very earliest days at the Bar I found
that some solicitors brought up, at the calling of the first

woman, some really horrible cases. I -think I had been
less than twelve months at the Bar when I had to conduct
a’ bestiality case, J have ha£ to conduct sodomy cases

19196

on behalf of wives. I have also had the really bitter and
humiliating experience of sitting in my chambers and
having had brought to me by solicitors their male clients

to hear from my lips that if their wives were in unnatural
sex relationship with other women they had no remedy,
and after a while I formed the impression that these were
brought to me deliberately in the hope that some day
I would speak out about it. I do so now, with great
respect. I submit that the grounds of divorce should be
extended to equalise the position of unnatural vice, so that

when a husband finds himself married to a wife who is

what is frequently called a lesbian, he should have the
same opportunity of getting free from that marriage as

a woman does who finds that her husband is having an
unnatural sexual relationship with another man.

8310. That is in your memorandum, is it not?—Yes,
I want to emphasise it because, since the war, everything
which came to me tended to prove that lesbianism is very
greatly on the increase, and -that the custom which, I

understand, originated in Berlin and got through to Paris

during the German occupation, is now in London, of
lesbian exhibitions being arranged in private houses, and
it is now being run as a paying racket. To my mind,
that is most monstrous, but if you were to -tell a policeman,
the next one you met in the street, that at, we will say, an
address in Grosvenor Square, something was going on,
he would not have the smallest power under the law to
interfere, and if you put it before the court in a divorce
case it is no ground. Lately a certain amount of it is

being got around by trying to bring it in as cruelty. A
very monstrous and shocking example turned up some
time ago in The Times—I forget the date, but it could
easily be ascertained—of a husband wishing to divorce
his wife, putting down her association with another woman
as cruelty. The other woman was apparently not notified,

but got to know, and apparently she wished -to defend her-
self against this terrible charge. She asked for leave to
intervene, and -the registrar refused, but eventually the
Court of Appeal gave her permission to intervene. That
seems to demonstrate pretty clearly, my Lord, .that had she
not happened to hear about it before the case came on,
had the case been heard, had the husband 'been believed,
had she not been called in any way—and she could hardly
be called to testify to her own wrongdoing—in that case
her reputation could have been blasted for life, without
any chance of her defending it. My Lord, I do submit
most respectfully that the way to deal with those cases
is not to drag them in in this very disingenuous way of
calling them cruelty, but to call a spade a spade, and to
give a husband who has a wife who errs in that way the
same right as his wife would have had, had he erred
unnaturally. I cannot see the justice -to men of the present
law.

I should like to conclude by saying that I have had the
opportunity, through -the great courtesy of the Bar Council,
of which I was myself a member for four years, of read-
ing the whole of -their evidence, and I place myself un-
reservedly -behind it, particularly -at certain points. What
the Bar Council has to say upon domicil is infinitely

more learned and better than my little rough draft,

which is merely a -pointer and nothing more. I wish
from my own experience to support everything that -the

Bar Council says against extending the grounds of
divorce, except in the particular which I have mentioned,
which is a mere piece of equalisation of what exists for
one sex but not for the other. I .think the Bar Council
is most admirable when it deals with the question of
drunkenness. I also do not think it -would be at all

right or wise or good to allow a wife to divorce a hus-
band because he is serving a long criminal sentence.

My Lord, the vast majority of people -who get committed
to prison get there because of some offence against pro-
perty. I have dealt a great deal with the womenfolk of
men criminals, and I think that, in nine cases out of
ten, the wife knows -perfectly well -what is going on, and
has 'been living to her own knowledge upon -the pro-
ceeds of the crime. Therefore it -would be a horrifying
thing to let her turn -round and use -what she has been
taking advantage of as a weapon -to dissolve her marriage.
It could not, my Lord, it seems to me, -really be in accord-
ance with public policy to do that.

Those are -the main points I wish to emphasise, and
I should be very pleased to do -my best to answer any
questions which you care to put to me.

B2
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8311. With regard to the matters you have mentioned
in your statement, first, as regards imprisonment of the
husband, let us say (though it might be a wife), as a
ground for divorce, would you agree with .the sugges-
tion that it should toe a ground for divorce only in the
case where a life sentence has been given for a crime?
Of course, a life sentence may not mean imprisonment
for life, but would you toe in favour of divorce if a
life sentence were given, or not?—The very most I should
be in favour of in that respect would be that it might
be within the discretion of the court. I would say this,

it is not generally realised that in the commission of a
crime, husband and wife are one. The wife may very
well have conspired in that crime, tout she cannot be
indicted as a conspirator.

8312. I quite follow that, and your answer is that you
object to it on the grounds that the wife might have
been a participant. Supposing the law were this, that the
judge should have power to refuse a divorce if the wife
were in any way connected with the crime? I suppose
you might say that perhaps that might not emerge in
the case of the trial of the husband? With that limitation,
you would still be against it, I gather?—I should not
be strongly in favour of it, but I do not think I would
die on the barricades against it.

8313. That would be a very limited ground. I had in
mind the Report of the Royal Commission on Divorce and
Matrimonial Causes in 1912, under the chairmanship of
Lord Gorell. That Commission dealt with the matter
of a commuted death sentence. As regards the other
matters mentioned in your opening statement, we have had
suggestions from many witnesses that lesbianism should
be a substantive ground for divorce. We have also had
suggestions that the wife, where her means allowed, and
the husband was in want, should be equally bound to
contribute to his maintenance. That was. one of the
points you made. As to these I have no questions to
ask, tout as regards your other suggestion, .that a wife
should have an absolute right to a proportion of the
husbands income to toe her own spending allowance
free from his control, I think you say that that should
also be so m the case where the wife has money, and
the husband has none?—Yes, my Lord.

8314. I want you to deal with the practical difficulties.
If we recommend that, we have to think of some statu-
tory provision which will put that obligation on the hus-
band and the wife, respectively, and I would like to know
how you think that statutory provision could toe framed.
Should it be some proportion of the total income, or
some proportion of the net income after meeting such
expenses as rent, and 'housekeeping, insurance, income
tax, all the burdens which fall upon -married people, and
if so, what sort of proportion? I think we all appreci-
ate the reason behind this suggestion, and indeed you
have stated it with much force and clarity. But it would
be a help to us if you would tell -us just what you would
put in the Act, or approximately .the lines on which you
suggest legislation should be framed.—My Lord, the hus-
band s first liability is to the State, and he must first
of all make provision for all taxes, and the like. We
cannot avoid -that. In that category, too, I would put
the fact that he perhaps has a court order against him
an affiliation order in respect of an illegitimate child or
children. Quite possibly, if he has married a second or
third time, he has existing liabilities to children already
born, legitimately. Those come before his household,
and when he has allocated the money for those liabilities,
he has then to thmk what sort of a household he can
afford. He must not, therefore, I suppose, take a house
which would take ninety per cent, of the remainder, to
put things very crudely. He must then plan his household
in accordance with the new responsibility he has taken
on, say of the new wife—she may be first wife, she may
be second, third or fourth. If you imagine a sensible
marriage, with people being fully in eadh other’s con-
fidence, they should tell each other everything about the
existing liabilities, the wife may have a mother to keep,
tor example. Then they must work out their budget be-

"TZ themselves so that some proportion, whatever they
like between themselves, shall be her' independent spendingmoney But, if it becomes a case of a derisory amount,
we will say 6d. a week from a well-to-do man, or an

absolute refusal, the wife should then have a right, it

seems to me, to have a declaration made by some suitable
court or arbitrator—there should be some mechanism in
the Act to remedy the position. I believe, however, that
it would work out very much like, say, the rationing
system, the vast majority of people will obey and you
will only have to go after the few recalcitrants.

8315. But my trouble is, obey what? 1 suppose you
contemplate a statute which says in terms :

“ A man shall

pay his wife as a spending allowance under her own
control, something ”. 'How are you going to define that

something?—Something which is mutually satisfactory.

8316. Something which is mutually satisfactory, but if

you get to that stage then that is simply a matter of agree-
ment, and that happens in the vast majority of households
today. What extra liability are you imposing by statute?—It seems to me that you would have to give a wife, in the
same way that she can obtain an order for maintenance
when her husband refuses maintenance absolutely, or
wanders off, you would have to give iher a right to get
the amount settled toy a court, if the husband did not
give her anything, or if he gave something, as I say,
which was derisory.

8317. I quite follow that, but what I am dealing with
is the initial stage. A husband should be bound to give
to his wife, what? Unless you define the original obliga-
tion you cannot have subsequent provisions for going
to a court to get it settled. If you say :

“ He shall give
her ten per cent, of his free spending -money ”, or some-
thing of that kind, I suppose you would go to the court
and investigate the figures and determine what was ten

per cent, of his spending money, but what is going to be
the initial liability? That is the difficulty I feel in the
suggestion of imposing a lega-l liability on a husband to

do something.—It is rather analogous to the ordinary
maintenance, that is such a fluctuating thing.

8318. But then, you see, a husband is under a duty at

common law to maintain his wife, and if he does not
maintain his wife then the wife can go to the court and
get a maintenance allowance fixed. My difficulty is, and
still remains, what is the initial duty which you are going
to impose on him? Define it in words.—That his common
law maintenance must include some proportion of his

income for her spending money, free -from his control.

8319. But some proportion of his gross income, or his

net income, or what? How do you define “ proportion ’’?

Or would you simply leave it as “ some proportion ”?—

I

think it could be -left, and I think that ithe vast majority
of -married couples would work it out amicably, and in

the case where it was not worked out amicably there
would have to be recourse to some authority which would
be stated.

8320. You realise that I am not seeking to put difficul-

ties in the way, in the least. I am -putting to you the
difficulties which have -been raised by other witnesses and
which are very -much in the minds of the Commission.
However sympathetic we -may be to the achieving of some
end, we have got to consider the -means -by which it is

to be achieved. However, I think I have your answer to

that.—-I think that if I were to be too definite, hundreds
of objections would come up. Take 'the case of a taxi

driver, who one week has a very good week, because the

rain is coming down hard, next week he earns much less,

how are you to say what percentage he is to give to

his wife? In -the good week he will give her more, and in

the bad week he will give her less, perhaps.

8321. That is exactly t-he sort of instance which is put
to support the proposition that is made, that such matters
must be left, -by reason of administrative difficulties, to

arrangement between husband and wife, and are not

•matters for legislation. That is what has been put to us

more than once.—I think, my Lord, that something could
be done by way of legislation, but I -think the courts

would work out the details.

8322. Very well. Coming to your memorandum now,
I have comparatively few questions. In paragraph 8 you.

propose the deletion of Section 2 of the Matrimonial
Causes Act, 1950. That is the Section preventing a

petition for divorce being presented to the court within
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the first three years of the marriage, subject to a proviso.

I just want to put this to you: it is suggested that the
reason behind that Section—and some witnesses suggest
that it is a good one—is to give newly-married people a
chance to settle down and get over their early difficulties

by determining to make a success of the marriage, instead

of rushing to the Divorce Court. What do you say about
that?—I think that is quite good. I must say at once,

and I would like to be quite honest with the Commission,
my views have fluctuated all along about this three years’

bar. I have seen it work out well and badly, and with
almost any change one suggests that might be so, I know.

8323. You see the arguments both ways?—Yes.

8324. Would you pass to paragraph 13, under the
heading “ Nomenclature ”? You suggest there:

—

“Notwithstanding the common law right for a wife
either to retain her maiden surname or to assume the
surname of a husband and the right of any person to
change his surname at will other than for purposes
of fraud, it should not be legal for a single woman
or a married woman living apart from her husband or a
widow to assume a new surname without accompanying
such change with a formal declaration that she is

not doing so in connection with cohabitation with a
man ...”

I was not quite sure how you thought that came within
our terms of reference, because for my own part I do
not see that it does.—My Lord, I think quite possibly it

does not. I perhaps misunderstood the terms of reference

at the time. At the same time, I might just mention as a
fact, that within my own knowledge, and indeed that of
many others who practise in the Divorce Division, it is

more and more frequent for the woman in the case to

take the husband’s surname by one of the recognised

methods, and simply to pass herself off as the wife.

8325. That has been brought to our attention many
•times, especially in letters from wives, when the husband’s
mistress is taking the wife’s name, and even the shop-
keepers say, “Who is the real Mrs. Brown?”. That must
be excessively annoying for the wife. Yours is a sug-

gestion with which we may have great sympathy, but I

do not quite see that it comes within our terms of

reference.—I have had one or two letters from tradesmen
who have been defrauded, thinking they were dealing with

the real wife.

8326. It might be a very good suggestion, I quite see

the force of it. In paragraph 14, under the heading

“Courts of summary jurisdiction”, you say:

—

“The remedies available to wives greatly exceed in

number those available to husbands. So far as may
be practicable, this inequality should be remedied.”

I think you have in mind there the obligation of a

husband to support his wife, and that there is no corre-

sponding obligation on a wife to support her husband?

—

Partly.

8327. Which results, of course, in there being more
remedies available to a wife?—And partly, my Lord, no
real obligation on the wife, which I have ever been able

to ascertain, to keep the home as a home should be kept.

I am intensely sorry for the man, especially for the ordi-

nary working man who goes home and finds the bed not

made, the ashes in the grate, no meal on the table, and

indescribable confusion, and the wife has been out at the

pictures all day.

8328. Yes, I see what you have in mind. Turning now
to Part II, you say in paragraph 17 :

—
“The celebration of a valid contract of marriage

should legally imply . . . Right to complete disclosure

'by each spouse to the other spouse of pre-nuptial liabi-

lities and assets. Failure to do this within three calen-

dar months shall give right of recourse to a court. This

right shall be continuous throughout the marriage exer-

cisable at agreed intervals.”

I quite see the logic of that, and I quite see the reason

why you suggest it, but would it not perhaps oause more
disharmony than harmony in married life if each party

had that searching right at agreed intervals? Do you
not think, on balance, that it might do more harm than

good?—My Lord, it is rather like the Rent Restriction

Acts, they have done good and they have done harm.

I cannot sit like some celestial being up on high, but
I do know that a great deal of the mischief and misery
in innumerable homes is caused by the wife having no
idea, when she goes shopping, whether she is being extrava-
gant or mean, doing right or doing wrong. There are
enormous numbers of women who do not really know
the resources of the home, and it is a very miserable
position for a wife. I think also that a husband who is

rather poor and has a rich wife is often in a wretched
position. I hope you will take me quite seriously, my
Lord, when I say that sometimes my heart really bleeds

for the husbands, I think they are a shockingly treated

class in some cases. I think the wife is well protected

by the Married Women’s Property Act, she has got a
great wall round her which the husband has not, there-

fore she is perfectly safe in telling him, “I have £5,000
a year”, because at present she need not give him 5d.

I think that a lot of wives would not like this proposal,
but I am not concerned with what women would like

or what men would like, half so much as I am concerned
with building up marriage on a sound foundation.

8329. Full disclosure of assets and liabilities on each
side, I quite follow your reasoning. Would you now turn

to paragraph 17 (2) (d), where you say:—
“ The funds for which the wife becomes her husband’s

common law agent in order to provide for the running
of the household shall be and remain his property and
the wife toe accountable for the same.”

I do not think I have any question on that.—There has
been such a lot of argument about it throughout what
is called the women’s movement that I thought it quite
right to say firmly where I stood, namely, that any agent
shall account for agency money to the person who has
supplied it.

8330. Then you make a suggestion as to the division of
the surplus, where the wife contributes labour or funds.
I have no question on that. In sub-paragraph (g) you
say:

—

“ Unless there be a written contract to other effect,

the marital home shall he the joint property of the
spouses. If there be any attempt by one spouse at dis-

posal of the whole or part of it without the consent
of the other spouse, he or she shall have the right to

obtain an immediate interim injunction to prevent
unauthorised disposal.”

Now I come to this point:

—

“ Disposal of the home immediately prior to desertion
of one spouse of the other shall be invalid, and the
deserted spouse shall have the right to follow and
reclaim any chattels so disposed of ; or, alternatively or
additionally, to proceed against the other for breach
of contract, or in tort. . .

.”

That applies to disposal of a home. I was thinking of
the position of a bona fide purchaser for value. It would
be difficult for him to have any notice that one spouse
intended to desert the other. And the same would apply,
would it not, to disposal of the furniture to a bona fide

purchaser for value?—My Lord, it was the furniture
dealer I had my eye upon. I think that none of these
secondhand furniture shops should ever buy the property
from a home without making quite sure that they have
the consent of the husband and the wife. The number
of men who came back from the war to find that the wife
had sold up the home was really awful, one met it over
and over again, and I felt strongly that a wife ought not
to sell up the home.

8331. I think that answers my question very fully. The
answer is this, that no dealer in secondhand furniture
should ever buy without enquiring, firstly, “Are you
married?” and secondly, “If so, have you got your
spouse’s consent? ”—Exactly. That is the person I have
my eye on. If he were reluctant to buy, in many cases
the home would not be snatched away by a deserting
partner.

8332. Turning to sub-paragraph (Z), you say:

—

“Husbands and wives should be separately assessed
for income tax and their taxable resources should not
be aggregated.”

As I have said before, that might be very welcome to
married couples, but I am not sure that it is a matter
for the Commission. I suppose it might be suggested to
be within the words, " the property rights of husband and
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wife However, we note the suggestion. In sub-
paragraph (n) you say:

—

“Where the spouses have a business in which the
wife runs the home and helps more or less in the busi-
ness, the profits should be assessed at intervals and
she should receive a due apportionment of such profits.
The term ‘business’ shall include hotel-keeping, and
lodging or boarding-house keeping and the like.”

The difficulty which I feel there is again a practical
difficulty. Do you not think that most wives who help in
the business can speak for themselves, and say: “You
are saving the employment of another assistant and I
want to be paid something ”? And if they have not got
the intelligence or the energy to claim it, do you think
that there should be a law to enforce it? There also
seems to be another difficulty, the same administrative
difficulty—'how much? Is not that essentially a matter
for bargain 'between husband and wife, as to how much
the wife who helps in the business should get for doing it?—Yes, but at present the wife has nothing whatever to
stand upon when she says it. The husband says to her,
“ You go to your solicitor ”. Tihe solicitor will say :

“ You
have got nothing to stand upon, it is all right if your hus-
band agrees, but otherwise I suppose you can withdraw
your extra labour and simply run the house ”. But since the
Catering Wages Act came, into force, so I am informed by
a good many letters from wives helping in hotels, there has
been a tendency ,to reduce staff, because small hotels and
boarding-houses simply do not know how to keep their
heads above water, and the wives are doing more. One
such wife said to me :

“ I am now doing the work for
which we paid two chamber-maids, daily women, to come
in, and I put it to my husband that he might make me
an allowance for it, and he said :

‘ You have got a good
home, what are you grumbling about? ’ ”.

I,t is not good
enough, my Lord.

8333. The answer is that she should say: “I am not
going to help you in your business unless you treat me
properly and pay me for it ”. I see a difficulty in the State
stepping in with legislation to cover that sort of thing,
which is really a matter for bargaining between the person
who wants services and the person willing to give services.—'But if the husband dies suddenly, and the wife knows
that she ought ,to inherit something out of that £3 a week
the business should have paid her, I do not know how far
she would get in trying to get that out of the executors.

8334. But she should have made the bargain before she
entered into the employment, like any other person who
works for another. However, I think I have your answer.
Would you now turn to paragraph 21, where you say:—

“Sentences of imprisonment should not extinguish
defaulters’ arrears of maintenance, other than for the
exact period of the detention.”

In this case I am suggesting that perhaps you have not
gone quite far enough. Why should it extinguish any-
thing? It might be much more likely to frighten a man
into paying if he knew that the debt, far from being can-
celled, was piling up during his imprisonment. Why should
he get off anything because of imprisonment?—I think
it is another instance, my Lord, of my tenderness towards
husbands.

8335. (Lord Keith) : Mrs. Normanton, let us come back
for a moment to the case of a wife and husband who are
working together, running a small hotel or a small busi-
ness. Is not the commonest case that where the two of
them are working together and putting the profits into a
joint account, or investing them in some way?—If the wife
were well protected in the strictest meaning of the word
“ joint ”, and the survivor had the right ,to whatever was
left in that particular fund, any method like that would
no doubt be extremely good and helpful. She, of course,
would have to convince the husband’s executors or trustees
of exactly what the footing was, and it does not quite
cover her not having the income running along as it is
earned.

8336. I quite see that, but take the position of the
husband-partner. The husband in such a case is not
really taking an income out of the business, he is not
taking a share of the profits of the business. So far as
there is profit, he is investing it all, along with his wife,
is he not? I am trying to look at the normal way in
which married people run a business of that kind. They
do not divide each year the profits of tips little business.

^h^her it is a hotel or something else, and 'then go away
and spend that money upon personal expenditure. Gener-
ally, they try to accumulate profits and put them aside
perhaps for a rainy day, or for their retirement, invest
them, in other words. They aim to have a fund whicli
they may ultimately live on, or which they may ultimately
die possessed of. That is the way I am trying to look
at it, and I wonder if that is not the normal case of a
married couple running a business together?—iMay I get
that a little clearer, my Lord? Do you mean invest it

in both their names?

8337. Yes, I am prepared to look at it in that way, or
I think it might very often be the case that the husband
invests it in his wife’s name.—Better still, that man is

really an angel—I do not think he is a frequent angel,
8338. You do not think that often happens?—No. I

think it does happen now and then.

8339. You think it more often happens that the husband
uses his wife .to help him to earn the profits, and then
invests all the profits in his own name?—Sometimes, my
Lord, he is trying to dodge anything which might happen
in the way of bankruptcy

;
it is not a very fortunate way,

'but it does happen. Very often in marriage one is an
acquisitive type and one more a spending .type, and it is

better if the spender will give it to the acquirer and say:
“You look after that, my dear”. It is better for the
children.

8340. That is very often the way it works out?—Yes.

8341. Let me ask you this: do I understand that in
England a wife is not liable for an indigent husband?
~Yes, at the point when he becomes chargeable to public
funds. But that is a very mean moment, if I may say so,
for it to arise, and it seems .to me that the poor husband
who has to go and throw himself as an indigent upon
public funds is unnecessarily, and I think rather wickedly,
humiliated, and I think his rights should arise before that
happens.

8342. I see. It was just to clear up my difficulty upon
the legal proposition which you state in sub-paragraph (o)
of paragraph 17 (2) :

—

“ Wherever a husband would be destitute or is

incapacitated by age or infirmity, a wife shall be deemed
to owe reciprocal duties for his care and maintenance
so far as her earning capacity and/or other resources
may permit.”

I thought the suggestion there was that she was not at
present liable under the law, but she is, is she? I know
what the position is in Scotland, but I wanted to know
what the position is in England.—The unfortunate husband
has to go to law, does he not?

8343. Let me put it this way: if a husband has to

fall back on national assistance because he has no means
at all of his own and his wife has got a substantial
fortune, is she not liable to relieve the national assistance?
(Mr. Maddocks): Yes, she is. (Lord'Keith): At English
law?—I am very sorry. I have not quite understood the

question.

8344. I understand that the answer is, “Yes”. How-
ever, I will pass from that.—On that question, I should
very much like the Commission to look at some of the
cases which arose a few years ago, especially one—

I

cannot remember the name of the case—in the Chancery
Division, where a rich wife married a poor husband who
was a civil servant. She got him to resign his job, and
they spent their time travelling, and she thereby evaded
her income tax payments. She died first, and left all

her money to her own relations, leaving him destitute,
and he was faced with paying up her income tax for

several years. The man had to pay thousands of pounds,
he had lost his job and he had very little money. That
is the sort of thing which can arise. I do want to stress

that I am not speaking solely for women. As I say,

husbands are often a shockingly treated class.

8345. Now would you turn to section B of Part I, where
you deal with proposed amendments to the Matrimonial
Causes Act? You suggest in paragraph 6 that Section 1

(1) (b) should be amended by substituting two years'

desertion for three years.—Yes. At the .time I drafted
this I was very much impressed with what I felt had been
the relative clarity and superiority of the law before the

1937 Act amended it to three years. I am still none too

happy about the whole affair.
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8346. What you are doing is not only substituting two
years for three years. You go on to suggest the deletion

of the words, “ immediately preceding the presentation of
the petition —Yes, to get back to the position before
the 1937 Act.

8347. That means you are giving a vested right to
divorce in respect of a fixed period of desertion?—Yes,
it was so before, and it worked out well and clearly.

8348. And you wish to restore that position?—Not
quite.

8349. I thought you said so.—There might be certain
advantages. The present position on desertion is very
muddling and difficult and also makes it very difficult

indeed for any attempt at reconciliation. If people come
together for a week or two to have another try, very
well, they have to start all over again from the beginning
and establish three years’ desertion once again, and I think
that is difficult. I do not like the 1937 change very much.

8350. What I do not understand, and you will no
doubt be able to help me on it, is this. How did the
position arise at all prior to 1937? There was no divorce
for desertion before 1937. What do you mean by, “ Until
the 1937 Act ‘ two years’ desertion at any time prior to

the petition ’ was the ground ”? Of what was it the
ground? Was it judicial separation?—Yes. And also in

the old days, when I first came to the Bar, the wife could
not get divorce for adultery alone. She had to have an
additional offence such as desertion.

8351. I understand that, but you are really referring

here to judicial separation before 1937?—That is what it

amounts to. What I really do wish to suggest, if I may
put it with a little more clarity now, is that something
should be done so that when there is a desertion and the

couple come together for an attempt at reconciliation, it

should not throw them right back if the attempt fails. It

makes them frightened to come together now.

8352. We have had a good deal of evidence about that,

and I quite appreciate that point of view. You support
that?—I would do anything to help them to become recon-

ciled and there is nothing in the law at present to help
them to become reconciled.

8353. {Sheriff Walker) : In paragraph 16, in the proposal

for divorce after seven years’ separation, you say:—
“ The writer is opposed to the grant of divorce upon

the petition of the deserting party. . .

.”

Does the opposition extend also to the case where there

is no deserting party, where the spouses have separated by
consent? Or do you distinguish between separation with
desertion, and separation taking place by consent?—I am
totally and utterly opposed to dissolution of marriage by
consent, howsoever that may be considered to have arisen,

because I can see so clearly that the period will be
shortened and shortened again, until you have divorce by
consent at once.

8354. Then I take it that the opposition is not solely

on the ground of economic disadvantage. That is merely
one aspect of it which you point out?—It is merely some-
thing I point out which generally would militate against

the wife, and here I am very strong on the hardship to

the wife. I think it is bad. You would get a good deal

of this sort of thing arising. A man would say, “ I have
not seen my wife for four years and in another three I

shall be free, come along and live with me and at the

end of the time I will marry you as soon as I am clear ”.

That would sometimes be said truthfully
;

also no
doubt it would be said untruthfully and it would
put a great weapon into the hands of the man who
intended to lead a dissolute life.

8355. I want you >to consider, not the case of a separation

which has occurred through the desertion by one party of

the other, but the case of separation which occurs by
mutual consent. A husband and wife either have expressly

consented to separation or tacitly consented and simply

lived apart. Would you agree that in such cases of separa-

tion no matrimonial offence is involved?—No.

8356. What matrimonial offence is involved?—A breach

by both parties of what ought to be the most solemn

contract in their lives.

8357. You regard it as a breach?—They have both been

equally guilty on your footing. I look on marriage as a

most solemn contract and it should be like the British

Constitution, which works because the British people intend

it to work. Marriage should be made to work, and the

fact that parties have so casually separated is a' disgrace to

both of them.

8358. Would you differentiate that case, that is to say,

separation by consent, from the case where one of the

parties has become incurably insane?—That is a mis-
fortune which probably the person who became insane
had no means of averting, and, I suppose, would never
have chosen had it' been offered to him on a plate.

8359. One finds under the present law two classes of
ground upon which divorce may proceed ; one class is

the matrimonial offence and the other, of which incurable
insanity is the only example, is simply that the marriage
is frustrated ; is that right?—I have never been happy
about that ground. I had the terrible experience of get-

ting a divorce for a husband on the ground of his wife’s

insanity. I never saw stronger medical affidavits in my life.

After ten years, in spite of what the doctors believed

was her incurability, she came out. The husband had
re-married. They had the child of the first marriage with
them and that child thought that the new wife was his real

mother. This unfortunate woman recovered and came out,

a woman of considerable means, entitled to about £20,000
when she was released by the Lunacy Commissioners. She
went back to the court and said, “ I want my child She
had committed no fault whatever. The judge who heard
the case was so impressed and worried that he had the
whole records searched to see if there were instances of
any other insane persons of that type being divorced. It

turned out to be the first. I was still counsel for the
husband, and my whole heart was with the mother and all

she had was right of access to her own child. The child

was brought to court. His distress at finding that he had
two mothers, one he believed to be his mother, and the

other a total stranger Who turned up suddenly, I shall

never forget to my dying day. It was a terrible situation

and it made me wonder, when I had stood up in 1936 at
the Conference in Edinburgh of the National Council of
Married Women, had I done right or wrong? I do not
know. I am inclined to think I did not do the right thing.

That is what can occur.

8360. Does it come to 'this, that you are against the
idea of divorce except where there has been some matri-
monial wrong and on the ground of a matrimonial offence?

Broadly speaking, is that right?—I think one sees one’s

way much more clearly, and in accordance with the whole
course of English law, when the remedy is against the
wrongdoer. We have a remedy in the case of insanity and
I think it is pregnant with difficulty. I do not think it

is a clear case. On the other hand, I am full of sympathy
with a man or woman whose 'life is frustrated by the
compulsory absence, perhaps for ever, of the other partner.

If anybody knows absolutely clearly that the whole right

lies one way or ithe other, that person is far more far-

sighted and more clever than I am.

8361. It boils down to this in short, that you favour
divorce being granted only where there is a matrimonial
offence?—Favour is not my word. What I mean is this,

where there is a really serious matrimonial offence, I

think it is right that the person gravely offended against

should have a remedy. But where it is a different prin-

ciple, misfortune to the other partner—which insanity is

—

there I think we are not so sure that we are doing abso-
lutely right. But on the whole, I would retain it.

8362. Once one takes a stand on the matrimonial offence

as the only legitimate ground for a divorce, do not you
think that one gets on to a slippery slope and thalt one is

very liable to want to extend the range of offences v hich
justify divorce?—If I apprehend the drift of your argu-
ment, we probably got on to the slope the very first time
divorce was ever granted. That was the top of the slope,

and, broadly speaking, that was about the time of what we
call the Reformation in this country. Whether this

country is happier on the whole for divorce being allowed
at all is a moot point which I am not qualified to answer,
but your question drives me back logically to that point.

8363. Would you agree that at present the marriage
vow includes the promise to adhere to the other spouse
for life to the exclusion of all others for better or worse?
But if you were to take account of the various grounds of
divorce, that promise would look rather odd if it were
written out in full—I promise to accept you so long as

you do not commit cruelty to me, so long as you do not
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commit sodomy, and so on. In that sense i't would look
rather an odd promise, would it not?—Very odd, indeed.
When I got married I did not mean it in that way. I

meant to stick to my main whatever he did. That is all

I can say personally and I wish everybody had the same
sort of feeling. On the other hand, all 'breakage of
matrimony must be regarded, I think, as a concession to
the weakness of human nature.

8364.

There have been certain suggestions that in
register offices there should at some stage be handed
to the parties a full statement of what they have really
undertaken. Would you suggest that a wife should have
handed to her something to say that she undertakes not
to commit lesbianism?—If every matrimonial offence were
set out and if everyone undertook not to commit any of
them, it would be like the clergyman who got his children
to promise never to commit sin. People do commit sin
and there are sins, but I regard all these offences as
exceedingly grave. I never thought when I appeared in
a divorce case that it was anything other than a tragic
affair. But it is the tragedy of human nature that people
do go wrong, and the law makes, to some extent, provi-
sion for it, in the hope that they will rectify their lives
and perhaps make a better shot at the second marriage,
but I do not regard any of it as commendable.

8365. Since you raised it, I want to ask one final
question about lesbianism. In the case of a mother who
has a family of children, say boys and girls at school,
would it not be a very shocking thing for the children
to know, and for their companions to know, that their
mother had been divorced for lesbianism?—Of course it
would, but it would be a very shocking thing that it should
happen. It is the thing itself which is shocking, not what
people know afterwards.

8366. Is it not a balance between two evils, whether it

is better that the marriage should remain, or whether it

is better that it should be dissolved, and the children
perhaps involved in a dreadful scandal?—They have that
scandal now if the mother divorces the husband for his
unnatural vice. That is as .bad

; it is neither better nor
worse.

{The witness

8367. (Mr. Flecker): You quoted at the beginning of
your evidence the figures for divorce. I do not think
that we are in a position to say how many marriages
occur which never come near the Divorce Court, and
which are, as far as one can tell, happy and successful
marriages. But there must be a great many more, you
would agree, than those that end unhappily?—I do think
so.

8368. You make certain proposals about the apportion-
ment of income to the wife and the question of the
exercise of hospitality, and so on. Do you not think
that people who intend to be happily married, and are
happily married, might resent that sort of thing as a
reflection on the normal liberty of the subject? They have
every intention of behaving well to each other. Is it not
fair to say, possibly, that by making laws for the one
marriage in fifteen or twenty that is going wrong, you
are giving far more offence to those with whom things
are going right?—I think you can say that of everything.
If I were to send all my friends as a Christmas present a
copy of the 1916 Larceny Act, they would not like it,

but it is on the Statute Book and it is very good for those
who need it. This law would not engage the attention
of two people who are in love very much, but when they

are beginning to behave very badly, one can say to the
other, “You are under an obligation to me to do so-
and-so ”.

8369. You are of the view that if by legislation it

were possible to provide that hospitality must be given
by the husband to the wife’s relatives, and by the wife
to the husband’s relatives, the issue would not arise unless
the wife came to the court and said, “ My husband will

not have my mother in the house ”, and then the court
should have power to say, “You must”?—I do not think
so. If I were a magistrate, and such a thing came before
me, I should say, “To come to tea or come to dinner
and be treated pleasantly from time to time, yes

;
live

with you, no ”. I have in mind cases where people are
excluded unreasonably

; for instance, you might want to
have a younger brother home from school for a short
period.

(Chairman): Thank you for your memorandum and
coming to help us today.

withdrew .)

(Note.

—

Notification was subsequently received from
the written and oral evidence submitted to the Commission

the Council of Married Women that the Council had adopted both
by Mrs. Helena Normanton

, Q.C.)

(Adiourned to Tuesday, 25th November. 1952. at 10.30 a.m.)
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PAPER No. 107

LETTER FROM MR. A. J. CHISLETT

Dear Sir.

I recently subjected to a close analysis the last one
hundred maintenance orders made at this court. The
results are shown in the attached statement, paragraphs

1 to 7. There would appear to be nothing exceptional

in these cases, and it might well be that my results are

typical of such cases in the country as a whole. The
percentage of conceptions before marriage, for example,

is approximately the same as that returned by the

Registrar General.

The analysis is based on fact, not theory, and I have

full details of every single case of the one hundred

analysed.

I am deeply concerned about a number of aspects of

matrimonial law, but I shall confine myself to one only,

namely, the economic. Paragraphs 8 and 9 of the state-

ment show the probable result in the country as a whole,

based on the figures in this Division.. Paragraph 9 in .par-

ticular, relates, it must be emphasised, to a period of

three years only. My annual receipts as collecting officer

exceed £33,000 and this Division is but one of over 1,000

throughout the country. The total sum collected annually

by collecting officers has never been made the subject of

official returns. I suggest that it is no.t less, than

£15,000,000. Payments made by the National Assistance

Board to wives who cannot subsist on their maintenance

allowances is locally a substantial figure, nationally it

must be very large. Some wives are in receipt of perma-

nent assistance and in seventeen cases I pay their main-

tenance direct to the Assistance Board with their authority.

In addition, there is the heavy cost of clerical assistance

in collecting offices—some justices’ clerks have as many
as six to eight clerks doing nothing else.

I therefore urge that the economic effects of separation

are a burden the country can ill afford, and every effort

should be made, so long as injustice is not perpetrated,

to make the obtaining of orders more difficult. This

would apply economic pressure on many parties to try

and compose their differences, rather than fly to court

before conciliation has been attempted. There would

have to be safeguards for the genuine cases, of course.

I have little doubt that a similar plea will be made on

other grounds. The making, rather than the breaking, of

marriages should become a prime concern of the com-

munity. I have set out in the second enclosure some

suggestions based on my twenty-two years’ experience as

a clerk.

I venture to send you these views in the hope that they
may be of assistance to the Royal Commission.

, Yours faithfully,

(Sgd.) A. J. Chisleit
The Secretary,

Royal Commission on Marriage and Divorce.

CDated 13th December, 1951.)

APPENDIX A
AN ANALYSIS OF 100 ORDERS MADE UNDER THE
SUMMARY JURISDICTION (SEPARATION AND
MAINTENANCE) ACTS, 1895 TO 1949

1. Grounds on which orders were obtained

Desertion 67
Wilful neglect 25
Persistent cruelty 7
Adultery 1

100

Couples reconciled since orders made ... 11

2. Period of duration of marriage

Under 5 years 29
5 and under 10 years 22

10 „ „ 20 30
20 „ „ 30 J5
30 „ „ 40 3
Over 40 years 1

100

3. Causes of breakdown of marriage as revealed by
evidence (may not in every case be the prime cause)

Another woman 42
Incompatibility 36
Money troubles 5
Sex troubles 3
Excessive drink 3
Gambling 2
Nagging wife 1

Unknown 8

100

Printed image digitised by the University of Southampton Library Digitisation Unit



ROYAL COMMISSION ON MARRIAGE AND DIV^CE

25 November, 1952]
Paper No. 107

—

Letter from Mr. A. J. QhSlett
Mr. A. J. Chislett

•'

100

15

41
46
13

78

13

(a) Couples with children
Childless couples

(b) Child conceived before marriage

5.

Occupation of husband

Unskilled
Artisan
Professional and clerical

6.

Wages of husband

£5-£10 ,per week
Over £10
Unemployed or disabled .

7.

Amount of order

£4
£5
£6
£8

£9

Total of orders per week ... £246 Is. Od.

Average weekly order £2 9s. 3d.

per week 5
nder £2 per week 25

„ £3 „ 34
„ £4 „ u 28

„ £5 „ 4

„ £6 „ n 1

„ £7 „ n 1

„ £9 „ ” 1

„ £10 „ 1

8.

Orders made in England
(Criminal Statistics, 1950)

1948

1949
1950

1 Wales, 1948 to 1950

9.

Annual receipts by collecting officers from orders
made, 1948 to 1950 (estimate)

Average weekly order, £2 10s. Od. (see para. 7
above).

50,386 orders produce £125,965 weekly or £6,550,180
per annum.

APPENDIX B
SUGGESTED ALTERATIONS IN LAW AND

PRACTIOE
1. It should 'be mandatory that a domestic court shall

include a woman justice.

2. Domestic courts should be held in places not ordin-
arily used for criminal work.

3. A woman should not, except in exceptional cases,
be permitted to apply for an order within three years
of the date of marriage.

4. The law expounded in Wheatley v. Wheatley (1949)
2 "-11 E.R. 428, should be changed to permit of a wife
enforcing a maintenance order although living under the
same roof as her husband. As the law stands a woman
may obtain an order on the ground of desertion while
lrnng under the same roof as her husband (Powell v.
Powell (1922) P. 278 and many other cases) but the order
is unenforceable until he or she leaves the house.

5. Section 4 of the Summary Procedure (Domestic
Proceedings) Act 1937, should be repealed. The proce-
dure there detailed (statement of allegations) is imprac-
ticable and is in fact not used.

EXAMINATION OF WITNESS
(MR. A. J. CHISLETT ; called and examined.)

8370. (Chairman): Mr. Chislett, you are Clerk to the
Justices, Wallington Petty Sessional Division, and you
have been kind enough to send us an explanatory letter
together with an analysis of maintenance orders and
certain suggested alterations in law and practice. How
long have you been Clerk to the Justices?—(Mr.
Chislett): Five years at Wallington and eighteen years
in London.

8371. Would you like to add anything before I ask
you questions on this document?—If I may, Sir, I would
like to elaborate on the third of my suggested
alterations.

8372. That is:—

“A woman should not, except in exceptional cases,
be permitted to apply for an order within three years
of the date of marriage.”

That is an order for maintenance?—An order in a magis-
trates’ court.

8373. Separation and maintenance?—Yes. In my ex-
perience, too many women who have only been married
a few years take orders. The analysis that I have made
shows that twenty-nine per cent, of the orders were
obtained by women who had been married less than five
years. The suggestion that I am making is this: that
no woman should be permitted to apply for an .order
within three years of marriage unless she has made use
of existing conciliation machinery, or the ground of the
application is adultery by the husband, or she has been
subjected to physical violence. I suggest that, if that
were adopted, no genuine case would suffer. Every
woman can make use of the conciliation machinery and
if it does not succeed she will still get her order, and
I feel that a large number of broken marriages could
thus be healed.

8374. I am very glad you made that addition, because
I was going to ask if your suggestion did not involve

great hardship to a woman, for instance, who was suffer-mg physical cruelty, or whose husband had committed
adultery and was living with a woman?—I entirely agree.

8375 And the way you have qualified it makes it a
suggestion which I can much more easily appreciate,
is there anything else you wish to add?—Am I permitted
to add something that is not in the memorandum at all?

8376. So long as it is within our terms of reference,
yes. lit is. Sir. It is our experience in the courts that
the vast majority of women who obtain orders—and one
must bear in mind that most of them who come to (he
magistrates’ court are not of very high education—go
away quite firmly convinced that they have got a separa-
tion order although in fact they may only have a main-
tenance order. The result is that the husband, who
also thinks the same, makes no effort to return home
in many cases where he has every right to return home.
In some cases the husband does return home, and enquiries
I have made indicate that if the wife ejects him, fre
quently the police are called in because there is a row
The policeman asks the wife if she has an order and i

she says, Yes ”, then he assists in throwing the bus
'band out, whether or not the order is a separation order
I feel that a duty should be placed on courts to explair
to the parties the meaning of the order in much the sam«
way as there is a duty on the court today to explaic
the meaning of a probation order. It may not be easy
but I think it is possible.

The second point arising out of the same thing is the
variation of orders. Far too many men go to prison
for non-payment of maintenance

; far too many men do
not realise that they have a right to apply to the courl
to get their orders reduced, and dn not every court is

that made clear to them. At my court we do serve a
form of notice on the parties giving them full information
as to how to get the orders increased or decreased accord-
ing to the change of circumstances, and we find it works
very well. (I did bring these forms with me if they are
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of interest.) In short, Sir, I feel that matters would be
improved after the making of an order if there were a duty
placed on the court to explain at the time of making the
order, firstly, what the order means, and, secondly, how
that order may be varied.

8377. Thank you, that is a very interesting suggestion

and I think the Commission would be glad to have the

forms -which you have brought with you. Turning to your
letter, you say, in the fourth paragraph:

—

“ I therefore urge that the economic effects of separa-

tion are a burden the country can ill afford, and every
effort should be made, so long as injustice is not perpe-
trated, to make the obtaining of orders more difficult.”

What concrete suggestion do you make for -that beyond
what is set out in your suggested alteration an the law
and practice? Is there anything more that can be done?
—Yes, Sir, with respect. It may sound outside your terms

of reference, but I do not think it is. The National Assis-

tance Act, 1948, Section 51, makes it an offence for a
husband—we are dealing with a husband so I will limit

it to that—persistently to neglect to maintain his family so
that they become chargeable, that is, they receive national

assistance. In the old clays, -where a husband failed to
maintain his wife and his family became' chargeable, all

guardians and poor law authorities without any hesitation

obtained a warrant for his arrest and he was prosecuted.
Today, the National Assistance Board, I am told, because
of the word, “persistently”, in that Section, takes little

or no action against husbands who do so behave but
advises the wives to come to the court and obtain an order.

The effect of that is, I think, that a wedge is driven
between husband and wife, because by advising the wife to
take action against the husband the issue is made one
between husband and wife, whereas previously it was an
issue between the State and -the husband. When I say, “ that

the economic effects of separation are a burden the coun-
try can ill afford ”, I also have this in mind : that at the

same time as the National Assistance Board is maintaining
that family, the husband is getting away scot-free. I have
a case in mind where a man in receipt of an income in

excess of £3,000 a year left his family. His wife was sent

to the court to obtain an order and she was paid £4 10s.

a week maintenance by the National Assistance Board
for many weeks until her husband was found, and no
action was taken against him. That is not a case where
conciliation could have effect, I do not -suggest that, -but

I do think that in many cases where there might be
a chance of conciliation, stronger action by -the Assistance
Board, rather than putting a burden on the wife, might
have some good result.

8378. -Do you suggest that the Assistance Board itself

should take up the task of tracing the husband?—-Yes,

through the criminal process of the court
;
in other words,

the police would trace the husband. (Chairman) : I follow

that suggestion, it is a very interesting one, and it is on
the lines of other suggestions that have been made to
us, that the National Assistance Board does pay out money
to the wife without any effort being made to find the
man who really should pay the money.

8379. (Lord Keith)

:

Does that really mean, Mr. Chislett,

prosecuting him for failure to maintain his wife?—Yes,
Sir.

8380. That means he might be imprisoned, I suppose?
—Yes.

8381. It does not mean that the Assistance Board is

going to claim the recovery of the sums it has paid to the

wife, does it?—There is nothing to prevent them, Sir, as

far as I understand it, but it is not frequently done.

8382. (Chairman): Then, in your letter you say:

—

“This would apply economic pressure on many
parties to try and compose their differences, rather than

fly to court before conciliation has been attempted.

There would have to be safeguards for the genuine cases,

of course. I have little doubt that a similar plea will

be made on other grounds. The making, rather than
the breaking, of marriages should become a prime con-
cern of the community. I have set out in the second
enclosure some suggestions based on my twenty-two
years’ experience as a clerk.”

Is there anything which you would like to say in support
of that view, “The making, rather than the breaking, of

19197

marriages should become a prime concern of the com-
munity ”, or is it covered by your suggestions at the end?
—It is really, Sir. I had intended, and perhaps this is the
right moment to mention it, to put in a very strong plea
for research into these matters. The small effort that I

have attempted here is quite trivial and superficial, but
I cannot help feeling that if research into these matters
were conducted on a proper, scientific basis some good
would come of it.

8383. (Mr. Justice Pearce) : Do you think that the
present position, whereby a maintenance order is un-
enforceable while the wife is still residing with the husband
and ceases to have effect after three months’ continued
residence, is satisfactory?—No.

8384. Do you think it is desirable that a maintenance
order should be unenforceable while the parties are co-
habiting? It may entail that the wife would rather have
her order than her husband, or it may be that where the
husband has deserted the wife he will come back solely
in order to terminate the order. Against that, there is the
undesirability of having an order running while the parties
are living together as husband and wife. What do you
think about it?—It is extremely difficult, Sir. I have in

mind an actual case where a woman obtained an order
against her husband, he having then left her. He made
enquiries and found he could cancel the order by return-
ing, and he returned forthwith and thereafter paid her £1
a week on which to keep herself and two children. Unless
she leaves him with her two children, and that she cannot
do, she has got to live on £1 a week. She came back to
me in great distress. I have seen him and I cannot think
of any solution to the problem other than the enforceability
of the order whilst they are living together.

8385. The Divisional Court from time to time
emphasises to parties that an order is only temporary and
that as soon as reasonable amends are made by one side or
a deserter returns, it will end. But I expect you are right
when you say that this is not always explained by the
justices. It may be that the justices feel in this difficulty,

that if they explain the matter too clearly, it may be that
the husband who is deserting and intends really to go on
deserting will think it worth while to come back for a week
in order to break the order?—I must concede that.

8386. And I wondered whether possibly magistrates are
rather silent on the effect of that, because they do not
think that the man will be genuinely trying to make the
marriage work again, and the more that is said about it

to the man, the more it -will encourage him to break the
order without mending the marriage?—-With the exception
of those cases where husband and wife would in fact
become reconciled by the husband’s return.

8387. Yes. I wondered whether it would be the lesser

of two evils if you allowed all orders where there is no
non-cohabitation clause to continue to run until discharge
while the parties are cohabiting. The result of that

would be that the parties might live together for a year
with the husband under a liability to the court to pay his

wife a certain amount every week. And, of course, if

they were really reconciled, they would treat the order
as a dead letter. But you could allow them to come back
to the court if the husband objected that as he was be-
having he did not see why the order should still be running.
What do you think of that?—If I may say so, I think
it is a very good, practical suggestion. The effect of that,

I am certain, would be to put an end to a lot of orders
by the very fact of the people living together again and
getting used to each other and deciding to make a per-
manent job if it. At toe same time, it would safeguard
the ones who at the end of toe year are still unreconciled.

8388. This has nothing to do with condonation. I am
not bringing that in at all. It is merely a matter of con-
venience to keep a maintenance order existing although
the parties are cohabiting. You would be in favour?—
I would be in favour.

8389. And would you be in favour of not limiting it to

any period, -but of letting either party apply to the court
if, under the circumstances, it seemed reasonable to dis-

charge it?—I would, Sir.

8390. (Chairman): That is very interesting because I

confess, as one unfamiliar with that particular topic, I h'ave

never been able to see any strong reason for the order
being unenforceable when they are living together. What
is toe reason at the back of it?—Until the decision in

A2
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Wheatley and so forth, the courts used to enforce the
orders whilst the parties were living under the same roof
although living separately and apart.

8391. I mean cohabiting?—Living as man and wife

;

the statute says so, of course.

8392. (.Lord Keith): Is not the reason that if they are
cohabiting, the presumption is that the husband is main-
taining his wife and therefore there is no reason for
enforcing an order for maintenance?—That is probably
right. (Lord Keith): In fact, I would go to the length
of saying that in Scotland no one could obtain an order
for maintenance or the equivalent if the husband was co-
habiting with the wife. I think that must be the reason.
(Chairman): Perhaps another reason is that the State
should not interfere with husband and wife who are
cohabiting.

8393. (Lord Keith): For the information of the Com-
mission, Mr. Chislett, would you tell me what Section 4 of
the Summary Procedure (Domestic Proceedings) Act
provides? You want it repealed, that is your last sugges-
tion.—That is a procedure which I have never known
followed anywhere. Under this procedure, the probation
officer gets a statement from the wife of her complaint
against her husband and puts it to the husband. He gives
his reply and, with the consent of both parties, that docu-
ment may then be put before the court. It is rather on the
lines of High Court procedure as between solicitor, rather
than probation officer, and panties. Perhaps I should not
have included it, 'but it struck me as being something which
was merely a dead letter.

8394. Might it not in some cases serve a useful purpose?
It may not be normally used, but might there not be the
odd case? It seems on the face of it that it is not an
unreasonable procedure that the probation officer should
get the complaints from the wife, submit them to the
husband and get the husband’s reply?—Yes, but it puts
a very high responsibility on the probation officer’s

shoulders. As I mentioned earlier, the type of people
who come to the magistrates’ courts are not frequently
educated people, and the probation officer will have to
put the statement into his language and, having regard to
all ithe traps in the legal procedure and so forth, he might
well put down something which might not be accurate.

8395. iBut if he confined himself to statements of fact

or at least alleged fact by the husband and wife, would
it not be rather useful for the court to have before it the
views of the two spouses on questions of fact? I am not
suggesting that it should toe accepted as evidence neces-
sarily. The court may want to call the wife and get her
testimony, and the husband’s testimony if he chooses to
appear, but would it not be useful for the court to have
the case of both sides? Would it not enable the court to
examine the wife perhaps a little more closely, if it had
before it what the answers of the husband were?—But
this Section was introduced into the 1937 Act primarily
to enable the probation officer to effect reconciliation be-
tween the parties. Experience has shown that probation
officers have not found it necessary to use this procedure,
and, in my experience, I have never known the court
direotly to use it, except possibly the South Western Court,
and I see no need for maintaining it. (Perhaps I am
making a point I should not.

8396. It is of no use if it is not used, but it does not
seem to do any harm, and perhaps somebody might
waken up some day to think it was of some value. Would
you turn to your analysis of .the 100 orders? (Take head-
ing 1, the grounds on which orders were obtained. I have
nothing to ask you about the grounds, but I see you have
a very interesting addendum—couples reconciled since

orders made, 11. That is, in roughly 10 per cent, of the
cases the couples were subsequently reconciled. Would
you say that that was a reasonable percentage to assume
out of the total orders obtained in your court?—-It is very
hard to say, I should say that that is slightly high.

8397. You think that the reconciliations are rather less

than 10 per cent.?—Rather less than this particular 100
cases has shown.

8398. It really comes to this, that it is difficult to draw
any general conclusions from your analysis?—I agree
entirely. If I may follow that up, I did not find in that
particular one hundred a single case where the separation
was attributable to housing problems, but we do get many
such cases.

8399. What I really was trying to get at was to discover,
if possible, whether one could apply that figure as a rough
estimate of the number of cases that might be reconciled
out of the total number of orders made throughout the
country. But it would be impossible, you think, to draw
any inference of any kind from your figures?—I would
not go quite as far as that. Eleven cases of reconciliation
is, I think, high, but I should say that any figure between
seven and nine would be about right.

8400. You give us the total number of orders made in
England and Wales, for 1948, 1949 and 1950, as being in
all 50,386. A proportion of those, I take it, will be cases
of couples who have subsequently been reconciled?—Un-
questionably.

8401. And you think it might be seven to nine per cent.?—
'lit could toe that figure.

8402. I suppose .that in some cases either the wife or
the husband has died?—Yes.

8403. I do not suppose that you have any idea at all

of what allowance should be made for that?—iMy one
hundred were cases taken over a period of only about
eight or nine months, and none of those has died.

8404. I was just wondering whether one could, by a
survey of the total number of orders made over, say, a
period of fifteen or twenty years arrive at any conclusion
as to the total number of separated couples or permanently
broken marriages in the country. Have you any views
on that?—I have no doubt at all that the individual courts
could give the figures for their own people, of orders in
force, how many have died and how many have been
reconciled. (Lord Keitli): But that would be a very
laborious process. I was wondering whether one could
arrive at a rough figure of any kind from the judicial
statistics. (Chairman

)

: Might I just say this? I hear from
the Secretary that we are making a preliminary enquiry
into this matter through the Home Office.

8405. (Lord Keith) : Yes. I do not think I need pursue
that matter further. Looking at the second group of your
analysis, “ Period of duration of marriage ”, the only
thing that occurs to me, and I wonder if you can confirm
it, is that it looks as if the dangerous period was the first

twenty years of marriage. Is that a fair inference to take
from your figures?—Quite apart from my figures I would
confirm that from my own general experience.

8406. That is what I wanted to know. It looks fairly
obvious that the longer the marriage continues the more
stable it seems to become?—Yes.

8407. (Mrs. Jones-Roberts): You say that you want
to make the obtaining of orders more difficult, but that

you would make special exceptions in the cases of adultery
and physical violence. I notice from your figures that

92 out of 100 orders have been made on the ground of
desertion or of wilful neglect to maintain. What is the
wife' to do in those cases if she is left without resources?—Of course, that is where figures do not tell the whole
truth, because very many of the desertion cases are, in

fact, cases that could have been brought on the ground
of adultery, only the wife chose to go on the ground of
desertion.

8408. What really impels the woman usually to come
to the court is that she has no resources?—Quite.

8409. And the reconciliation procedure might take a

little time even if it were to end successfully?—Yes.

8410. Would that not be a case for an interim order?
—I would not oppose that.

8411. After all, the wife, if she has small children,

must be protected. You are suggesting really that there

is a good deal of abuse?—Yes.

8412. I wondered, for instance, whether you thought
that in the first years of marriage a woman might be

expected to go out to work, or whether you have some
other idea in your mind? I am exploring yo-ur idea that

it should be made more difficult to obtain an order—
Only more difficult in the sense that I explained to the

Chairman, by restricting the applications within the first

three years of marriage to the cases that I outlined. The
question of wives working is unquestionably involved,

because naturally, or at any rate in practice, the amount
of money going into the house does affect the house
generally. I am not quite sure whether you are getting
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at this point, but as to whether the fact of the wife working
has any bearing on matrimonial discord, I do not wish
to express any view.

8413. What I had in mind was that you might feel

wives ought to go to work and not run to the court?
—I had not that in mind.

8414. Can you help me with regard to the National
Assistance Board? You say that some wives are in

receipt of permanent assistance. Do you mean supple-
mentary assistance over and above what the husband is

paying, or that they are entirely maintained by the
Assistance Board and yet they have a defaulting husband?
—I am not very familiar with National Assistance Board
language, when you say “ supplementary assistance ”. A
woman in respect of her needs is allowed £3 a week by
the Assistance Board. If it so happens that she has a

maintenance order of £2 10s., the Assistance Board will

recover from me £2 10s. a week and pay her £3.

8415. That answers my question then, the 10s. the Board
pays is supplementary to what the husband pays and the
Board is not entirely maintaining the wife.—I think it

is irrespective of what the husband pays, and the Board
recovers what it can from the husband.

8416. I see. I think you implied that the Assistance
Board does not force the wife to come into court to apply
for an order. Would you agree that the Board will

not go on paying indefinitely unless the wife does come
forward to apply for an order?—I cannot answer for the
Board. In my experience the Assistance Board pays so
long as there is need and is unable to avoid paying,
whether the wife comes to the court or not.

8417. I think that is a point that must be explored
through the Assistance Board, but I do not want it to

pass without an observation. My experience is that the

Board will bring a little pressure to bear on the wife,

that it will not go on paying indefinitely and without
exploring the case, but that has not been your experience?—>No. May I be allowed to read a letter arising on
that? This is a letter from a wife who is in receipt of
national assistance to her husband who is due to pay under
a court order :

—
" Please burn this Henry.

Henry,

I am rushing this letter to tell you, if you haven’t

already sent on the £3 don’t send it, as the Public
Assistance will take it off me, by not giving me any
money, so just send the 12s. 6d. and 2s. 6d. of what
you owe, tell them you will send 2s. 6d. a week of
what you owe, as the weather has been bad for your
work. I don’t see the sense in you giving it for them
to take ofE me again. Save it

Eve and Sandra Bernice.”

(Chairman): That is a very interesting letter. (Mrs.
Jones-Roberts) : I think it is something we should explore
with the Assistance Board.

8418. (Mr. Mace): I want you to help the Commission
on three points. The first is your suggestion that the

domestic court should be held in places not ordinarily used
for criminal work. Are you thinking there of the require-

ment that criminal proceedings have to be held in premises

which have been appointed as courts?—Only in part. Sir.

8419. Do you want a private room?—Yes.

8420. That is what is at the back of your mind, so that

when the Commission is considering your recommendation,
we have not got to worry very much about expense, you
do not want this private room fitted out elaborately as a
court?—Indeed not. Sir, table and chairs.

8421. The next point is this: have you had an oppor-

tunity of seeing the memorandum submitted to us by the

Justices’ Clerks’ Society?—Twelve months ago, and I have
completely forgotten what was in it.

8422. When you read it twelve months ago did you agree

with it?—In principle, yes.

8423. My third point—I hope this does not embarrass

you, but I think you can give us a very valuable opinion

here. You have spent a great many years acting as clerk

to metropolitan magistrates when they have been trying

matrimonial cases. You have now spent five years sitting

as clerk to lay magistrates when they have been trying

cases. I know comparison is difficult, but would you
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give the Commission the benefit of your opinion? Which
is the better -tribunal?—I cannot say which is the better

tribunal. I -would rather put it this way and. I think,

more fairly. In my days, in the metropolitan courts we
had sometimes as many as twenty -matrimonial cases to

dispose of in a matter of two or three hours, and the
very pressure of work made it necessary to go through
them very quickly, so it is possible that full justice was
not always done. But, if that is the case, I attribute it

solely and entirely -to the pressure of work. The difference

between the two tribunals as tribunals is non-existent.

8424. (Chairman): You mean that one is as good as
the other if they get the right amount of time?—Yes,

8425. (Mr. Mace)

:

You think -that the individual trained

lawyer is just as good as three lay -magistrates?—On the

whole, yes.

8426. (Mr. Maddocks) : Would you explain to the Com-
mission what you said about the National Assistance Act,

and prosecutions? The difficulty is this, is it not, that it

is the wording of the Section -that is the trouble? Before
the National Assistance Board can succeed in a prosecu-

tion they have to establish to the satisfaction of the

magistrate .that the man could have paid and did not?

—

And acted 60
,
persistently.

8427. Yes. Is this the difficulty they -meet? They arrest

in Newcastle someone from Bermondsey, say, and bring

him before the London court, and all the man says is,

“ I have been out of work all the time ”, and they cannot
convict him.—Quite.

8428. And that is the reason why so many of their

prosecutions fail, because they cannot prove their case?

—

I imagine so. Of course, they do -prove in many cases

that the man was fit and able to work and would not, and
the fact then that he is not working does not help him.
(Mr. Maddocks) : Then there -is a difference of opinion
between metropolitan magistrates, because some think they

can convict the man on that evidence and some think

they cannot.

8429. (iMr. Young): In your court, when a wife applies

for a summons to be issued, is she always sent to the

probation officer first?—Let me say, nearly always.

8430. And is that the usual procedure in magistrates’

courts generally?—I am afraid I cannot answer that. It

is the procedure in the metropolitan courts normally for

the applicant to see the probation officer either before or
after seeing -the magistrate, but as to the petty sessional

divisions, I cannot answer generally. I can only say they

do in my court.

8431. Do you know of any court where that is not
carried out?—Yes. One must remember that some courts

only sit once a month, and what can be done in a court

that sits daily is not practicable in such a court.

8432. Could you not have the same practice in the

court which sits only once a month by a clerk referring the

wife to the probation officer?—Yes, I see no reason why
that should not be done.

8433. So that under the procedure as it is today you
have a conciliation procedure running?—Unquestionably.

8434. (Mr. Beloe): Would you look at heading 2 of

your statistical table, in which you give 29 cases where
the marriage was of less than five years’ duration? Is it

possible to say how many of those 29 were in respect of

desertion, wilful neglect to maintain, and so on —Yes,

Sir, I did work that out. There were 21 in respect of

desertion, 7 wilful neglect and 1 persistent cruelty.

8435. I was just a little concerned that under your
suggested prohibition a wife would possibly not have a

remedy when she really needed one?—But, with respect,

my suggestion would not deprive her of any remedy,
because all she has to do, whatever her complaint, is to

use the conciliation machinery first. If there is no recon-

ciliation, she can apply for her order.

8436. I see, but you are then making her come first

of all to somebody who is not a justice?—I do not mind
whether she goes straight to the probation officer or to the

probation officer from the justice, I do not think it matters.

A3
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the lighted end of the cigarette was put into the child’s
mouth first

—

“
19 - That on the evening of 15th October, 1949, the

respondent refused to go and fetch a nurse although
requested to do so by your petitioner, who was then
expecting a child.

20. That whilst your petitioner was pregnant with
the child mentioned in paragraph 19 hereof, and again
whilst she was pregnant with her child, J—— A , the
respondent insisted on your petitioner helping him to
move furniture and, on one occasion, insisted on her
carrying large and heavy drainpipes.

22. That on or about 22nd June, 1951, the respondent
kicked your petitioner’s leg.”

After all these incidents, Sir, an attempt was made to
persuade this wife that it was her duty, from a religious
point of view, and from the point of view of being a
good citizen, to return to her husband and to forgive this
cruelty. J may say that this wife, at the time this was
done, was under twenty-one, that she was living with her
parents, who were extremely respectable people, and it

does seem very wrong indeed that any person, whatever
their motives, should persuade the wife to return to a
brute beast like this. It was, Sir, the most monstrous
case J have ever experienced of this particular kind, and
the person who persuaded her to go back to her husband
did it in complete ignorance of the facts, which were at
that time on the record in the High Court for her petition.
I may add, my Lord, that she subsequently returned to
her husband again, and became pregnant again, and the
cruelty started worse than ever, and she subsequently
obtained a divorce. Therefore the allegations I have been
reading out to you have been found by the judge in the
High Court to be true, because he granted the divorce.

In the other cases which I mentioned, I have got the
petitions and could read them out, but I do not think I
need, they are all the same sort of thing. In one case,
which is not mentioned in the memorandum, which is

against a Polish boatswain on a ship, a new factor entered
into the proceedings, namely, the welfare officer of the
merchant seamen’s hostel. He persuaded the wife to go
back to her husband, though there is on record a charge
of sodomy.

8458. Is that all you wish to add to your memorandum?
—Yes, Sir.

8459. Do you go as far as to say that in no case of
cruelty should anyone endeavour to get the wife to go
back to her husband, or is there some limitation on that?
—I think a certain amount of discretion should be allowed
to solicitors. No solicitor who cares for his profession
wishes to do other than have the parties become reconciled,
but if he is satisfied in his own mind that there are grounds
of cruelty and has got medical evidence, and the petition
has been filed, I say that there is nothing in any religion
which justifies a person telling the wife, especially if she is
under twenty-one, that she should submit herself to a
life of hell, as in so many of these cases it is.

8460. Thank you. Then may I take it that the three
cases you mention are not reported cases but cases within
your experience?—They are not reported cases, because
none of the cases proceeding from the district registry is
reported.

8461. I see. Then, is there anything you wish to add on
paragraph 2?—Yes, may I say a little more about that?
The position of women married to Servicemen is really
very bad, because they cannot recover their costs in divorce
proceedings—I am not talking about legal aid cases at the
present moment. Such a debt is regarded as a private
debt, and under the Navy Act of 1866, and also under the
relevant Acts dealing with the Army and the Air Force,
you cannot recover a private debt from a Serviceman
by bringing him up on a judgment summons or by putting
him under a stoppage of pay. That does seem rather hard.
There is no reason at all why such a debt should be
treated as a private debt. I do not see why members of
the Services should get preferential treatment, if they treat
their wives sufficiently badly to warrant a judge granting an
order for costs against them. Surely the wife should be
entitled to obtain those costs somehow. May I say, my
Lord, that I put a specific case up to the Lords Com-
missioners of the Admiralty, and I understand that they
have obtained the views of the other two Services on this

particular point? The Admiralty do co-operate in every
possible way they can. If I may continue, the same
thing applies to cases under ,the Legal Aid and Advice Act,
which the majority of one’s cases are at the present time!
If a serving soldier, for example, can be put under a
stoppage of pay for barrack room damage, surely he
can be put under stoppage of pay for that which is paid
to me by H.'M. Treasury. In a legal aid case the Treasury
pays me, nobody else, and you cannot even recover that.

Surely that cannot be a private debt, my Lord, if the
Treasury pays me. It is not the wife who pays me.

There is another type of difficulty, which I can illus-

trate by giving you a concrete case which I put up to the
National Assistance Board. In this case the husband
had £6 16s. per week, which was his net pay as a
bus driver. When he was living with his wife, they
were able to manage on £6 16s. per week. He treated
her cruelly, and she divorced him. After the decree had
been made absolute, I applied on her behalf for permanent
maintenance for herself and for the two children. The
husband proved that it cost him so much to live, and she
got an order for £1 per week for herself and two children,
that being because the district registrar took into account
the fact that she could go straight to the National Assist-
ance Board and get assistance from them. Thus that
husband is far better off than he was before. The £6 16s.

was sufficient money for him to keep his wife and the
two children. There is a divorce, in which the wife was
the innocent party, and she gets £1 a week, and the
National Assistance Board make up that £1 to £2 6s. a
week.

8462. But was not the answer to that that the registrar

was quite wrong to take into account national assistance?
—No, Sir, as the law stands at present he could not be
said to 'be wrong in doing so. (Chairman) : I cannot
myself go into 'that with personal knowledge, .but it

strikes me as a very odd position, if it is so. {Mr.
Justice Pearce): It strikes me as a very odd position, too,

I cannot say I have met it. It is urged sometimes that

in the case of a rich husband, if the wife is given an
extra few hundreds a year it will mean nothing to him,
since it would have been taken from him in taxation
anyway. I have always understood the practice was to

disregard that as being a matter which the court was not
entitled to consider.

8463. {Chairman')-. Similarly, I cannot at the moment
see why you should take into account that if the man
does not pay, let us say, £3 a week, but only pays £1,

the wife will get the balance from the National Assistance
Board. It strikes me as very curious, but you say that

is the law?—That is a particular case, I think it is the

first case mentioned in my memorandum, a particular
case which I put up through the local officer of the

National Assistance Board to his head office, but what
has happened now I do not know.

8464. As regards the third paragraph, you say that

the fundamental reason for the breaking up of marriages
in your part of the country is the housing shortage. I

think we all appreciate that there would be fewer broken
marriages if the husband and wife could start married
life in a home of their own. Do you wish to add anything
to that?—No, my Lord. I do not know if I am permitted
to comment on one or two things which I happened to

hear Mr. Chislett, the previous witness, say?

8465. Yes, if you have any comments on Mr. Chislett’s
evidence, I am sure we should be glad to hear them.—The
question was asked whether the trained lawyer or the lay
magistrate was the better. I am afraid that my view is

not the same as that of Mr. Chislett. I think that the
trained lawyer is fully able to understand those cases in

which it would be unfair to one of the spouses to attempt
to bring about a reconciliation, whereas the lay magistrates,
for most praiseworthy reasons, are always trying to bring
about a settlement.

8466. It was really on the question of attempts at

reconciliation?—Yes.

8467. I see. Is there anything else you wish to say?
—There is one last thing, which again is on behalf of
wives. It would be a very great help if wives who had
been deserted by their husband's and against whom they
had actually got maintenance orders from the local police
court, could obtain facilities from either the police or
the Ministry of Food in tracing their husbands, if they
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run away. You can do nothing at all, at the present

moment, you can get no assistance from anyone, neither

from the clerk to the justices—because it is not his job

to go chasing after errant husbands—nor from the police,

nor the Ministry of Food. If a husband disappears, the

wife has lost him, and she has to go to the National
Assistance Board for assistance.

8468. (Lord Keith) : Mr. Lewis, I want to clear my
mind about this question of national assistance being

taken into account. You are of the view that the district

registrar had to take that into account. Can you tell me
why?—He had before him an affidavit of the husband in

which he admitted that his pay was £6 16s., and he then

proceeded to give a list of the expenses to which he was
put because he was living as a bachelor, in other words,
because his wife had divorced him. Those expenses came
to £4 18s. per week, out of £6 16s. The registrar came
to the conclusion that it would not be proper to expect

him to pay more than just 50 per cent, of the balance
left to him as spending money after he had paid all the

essentials of life. At the same time, the fact that the

district registrar must have come to that conclusion is

proof that no wife could possibly be expected to keep
herself and two children on £1 a week.

8469. I quite see that, but I thought you were putting

it (that the fact that a wife could get national assistance

was a factor which the registrar should take into account
in fixing the amount of maintenance which the husband
should pay?—May I put it this way, Sir, that the solicitor

for the husband advanced that argument before the regis-

trar, and the registrar made an order for £1 a week?

8470. So you think he accepted the argument?—He
could not have failed to do so.

8471. {Chairman): But I understood you to say, in

effect, that he should not have accepted that argument,
is that right?,—No, Sir, I think he should, in law. (Mr.
Maddocks)

:

May I point out that if the district registrar

made the man pay £1 a week, on those figures, he was
making him pay all he could make him pay? If the man
had £6 16s. .per week, and his expenses were proved to

be £4 18s., the man had got £1 18s. left, and no magis-

trate would take all of that amount from him.

8472. (Lord Keith): On the question of reconciliation

in cruelty cases, is it your view that nobody who does not
know the facts of the case should intervene to try to

bring about a reconciliation? Is that .the point you are

making?—-Very nearly. Sir, with one modification. In

nine cases out of ten, these young girls who are under
twenty-one have the benefit of the advice of their father

and mother. I think that it is very wrong for a stranger,

whom they have never seen before, to go and tell them
something which is not true. I do hold the view, if I

may put it this way, that I dislike persons, whether they

are exponents of the creed which comes from Canterbury
or Rome, from Mecca or Benares, who clothe their dogmas
in divine raiment and then refuse to produce the invoice

for the raiment. I think no one even in a democracy,
who is a complete stranger and knows nothing about the

circumstances of the case, should have the audacity to

go and tell a young girl to go back, to drive her back
to a life of hell. Of the one hundred cases I have had in

Plymouth, there have been two reconciliations ; one was
a case where a husband brought a divorce against his

wife on the ground of cruelty, the husband being a police-

man of 16i stone and .the wife being 4 feet 11 inches

high. The other was a case, also by a husband on the

ground of cruelty, where the wife had galloping consump-
tion, from which she died about six months after the case

was over. 'But it is a great responsibility for any person

to interfere—and I have the authority of the lady proba-

tion officer of the court at Plymouth to say that those are

her views, and that she will not do it in cases of cruelty.

8473. (Mr. Maddocks)

:

I have only one question to ask

you, Mr. Lewis, arising out of what you told the Chairman,
namely, that if a woman has got a maintenance order

against her husband, and her husband does not pay, no-

body will help her to find him. That is wrong, is it not?

If the woman goes to a magistrates’ court and says, “ My
husband has not paid me, and he owes me so much (and

it is a fairiy substantial sum) and I cannot find him”,
all she has got to do is to swear an information, and the

magistrate can grant a warrant and the police will find

him if he can be found.—First, I should point out that

of course it is the clerk to the magistrates who is the

collecting officer ; he knows, and he alone knows whether
the husband is paying, because the. money has to be paid

to him.

8474. Of course.—And in that case. Sir, I applied to

him to know if I could be -told the address of the hus-

band, because, incidentally, the wife had just been granted

a legal aid certificate for proceedings for divorce. His
reply was that it was not his business to tell me. He could

tell me the address at which the husband had last been,

’but he could not .take any further steps to find out where
he was.

8475. The court will not tell you the address of any
of the parties who appear before the court, if you want it

for your own purpose, but if it is a matter of enforcing

the order of that court, and the husband disappears, all

the wife has to do is to swear an information and the

magistrates will grant a warrant. As soon as the police

get the warrant, ithe district will be circulated, and if he
is anywhere about he will be arrested.—I am very much
obliged to you, if I may say so, for that information. I

shall go straight back to Plymouth and set the law in

motion. (Chairman)

:

I understand, Mr. Maddocks, that if

the necessary procedure had been gone through, the police

would have been looking for the man?

8476. (Mr. Maddocks)

:

In the case cited by Mr. Lewis,

he did not want the address for the purpose of enforcing the

order, he wanted the address for the purpose of serving

a divorce petition.—That is not the fact at all.

8477. (Chairman)

:

I thought at an earlier stage I under-
stood Mr. Lewis to say he did want it for the purpose
of enforcing the payments.—Yes. (Mr. Maddocks) : Then
if he went to the court and said, “ The man is missing and
he has not paid ”, the clerk would say, “ Bring the lady

in
”—you have to have the wife there

—
“ let her swear

the information ”. She swears the information, the

warrant is granted, and the police circulate particulars of

the man all over the district, sometimes all over the

country.

8478. (Dr. Roberton)

:

We have been told by S.S.A.F.A.

that the Navy does not make the same use of their organi-

sation as the other two Services. Do you also find that the

Admiralty do their own welfare work, to a large extent?

—Yes, that is so, but of course the Admiralty are bound
by the Act of 1866, which forbids a serving sailor from
being put to stoppage of pay for a private debt, and the

ruling at present is that any matrimonial debt, other than

maintenance, is a private debt.

8479. Then is it your experience that the naval arrange-
ments, particularly with regard to the care and protection

of children, are just as good as for the other two Services,

which use S.S.A.F.A. and similar organisations?—I think

so.

8480. You are satisfied with the way the Navy deals

with such matters?—With the wives of sailors, any woman
whose husband is overseas, I think they are admirable, I

have heard of many cases.

8481. (Mr. Young): You. say in paragraph 2 of your
memorandum, Mr. Lewis, that your costs are paid by the
Treasury under the Legal Aid Scheme. Of course, if the

wife is paying a contribution, to that extent your costs

are not being paid by the Treasury, are they?—The
number of cases in which the wives pay a contribution is

very small.

8482. That is not true in all cases?—The costs are still

paid by the Treasury.

8483. They may be paid as a matter of machinery by
the Treasury, but as a matter of fact they are really paid
by your client?—They may be, in part, but it is the
Treasury who pay me, and if they do not recover from
the client it is no concern of mine.

8484. I just wanted -to get . the facts right. The implica-
tion in this paragraph is that the Treasury always pay all

the costs, but that is not correct, they only pay them as
a matter of machinery?—Yes.

8485. And if your client is paying a contribution, which
might be the whole of the costs, it would be your client
who would be paying the costs?—That is so.
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8486. (Mr. Beloc)

:

Just one question about the Navy,
Mr. Lewis, in order that we may go a little further with Dr.
Roberton’s question. It is true, is it not, that the Navy
have their own port or command welfare officers based
on Plymouth, Chatham and Portsmouth?—That is so.

8487. And that is why they do not use S.S.A.F.A.?—
That is so, and I have always found them extremely
helpful in Devon—I have only been concerned with them
in Devon, of course. They always help everybody, and
after they have considered the case they do send a certi-
ficate to the parties, if they are satisfied that it is not
a case for reconciliation.

8488. Is it your experience that the sailors and their
wives trust these men?—I think so. I have never found
it otherwise, they always go to them first, and they always
get what they consider has been good advice, which it

obviously is.

protection of children in divorce. Their Report is largely
should any attempt be made to reconcile a couple when
there is a charge of cruelty by the woman? That is really
what it comes to, is it not?—Yes.

8490. Are you satisfied with the present definition of
cruelty? I think this is it :

“ conduct of such a character
as to have caused danger to life, limb, or health (bodily
or mental), or as to give rise to a reasonable apprehension
oi such danger ”.—I think the judges always construe thatm a way which could not be bettered. My experience
has been that if a judge has granted a divorce on the
ground of cruelty, the cruelty has been proved to be
within the definition, and if he does not grant it then
apparently he has come to the conclusion that it is not
a genuine fear in the wife’s mind.

waiu u 10 De any wider.'—i do not
think it need be. That is only my own personal experience.
I here are perhaps some occasions when it is construed
a little more harshly by judges' than on other occasions.
It seems to come in waves. At the present moment the
word cruelty ” is being interpreted rather strictly—I am
not presuming to express any opinion on it—but it is
a well-known fact among barristers that there has been
a tightening up in the last six months in the granting of
divorces on the ground of cruelty.

8492.

But you feel happy about the definition?—Yes.
(Chairman) : Thank you, Mr. Lewis, for your

memorandum and for coming to help us this morning.

(The witness withdrew.)

PAPER No. 109

LETTER FROM THE VISCOUNT ST. DAVIDS
My Lord,

I was the original proposer, in a speech in the Lords,
of the Denning Committee’s recommendations on the
protection of children in divorce. Tiheir Report is largely
in my words when I gave evidence before them.
The points I wish to make surround the proposition

that the children of a marriage are far more deeply
affected by a divorce than the parents are. From this
I wish to argue before the Commission the following
points:—

(1) That the repair of the marriage is more important
and better than the best divorce settlement, and that
therefore it is more in the public interest to aid and
finance marriage guidance organisations and legal advice
than to spend large sums on legal aid in the Divorce
Court.

(2) That the welfare officer whose services have been
engaged to protect children in divorce cases should be
more widely used, and more such officers appointed
even m such times of financial strain.

(3)

Th&t parents in divorce cases are often unanimous
on the disposal of the children as a result of a collusive
bargain which is not in the best interest of the children,
and that to make such bargains more difficult the court
should have the power to refuse to grant a divorce
unless the children were looked after according to the
stipulations of the court, and to order the welfare officer
to investigate where it suspects such a bargain to exist
to the detriment of the children.

I will willingly attend to give such evidence whenever
you see fit.

Yours,

(Sgd.) St. Davids

The Rt. Hon. Lord Morton of Henryton, M.C.,
The Chairman,

Royal Commission on Marriage and Divorce.

(Dated 29th May, 1952.)

EXAMINATION OF WITNESS
(THE VISCOUNT ST. DAVIDS ; called and examined.)

8493.

(Chairman): Lord St.' Davids, we have your letter
of the 29th May and we note that you were the original
proposer, in a speech in the House of Lords, of the
Denning Committee’s recommendations on the protection
of children in divorce. You say that their Report is largelym your words when you gave evidence before them. You
state three points, which you wish to argue before the
Commission. We have noted these three points and now
invite you to develop them as you think fit. After you
have done that we may or may not wish to ask you
questions. (Lord St. Davids)

:

Thank you. First, as to
the repair of marriage. The point here seems to me that
divorce is still a rising flood, and from every point of view
it is more important to stem the flood and reverse that
tendency than .merely to .finance the litigation which that
flood brings. Therefore I am strongly in favour of switch-
ing more of the available .finance on to the marriage
guidance side and, if necessary, for that purpose reducing
it on the legal aid side. Naturally, if one could do every-
thing, and if Treasury funds were unlimited, one wouldhke to do both. But it seems to me that prevention of
divorce is so much more important than merely subsidising
litigation arising in the courts

; that if there is a set limit

to the funds—and we really must realise there is a set
limit then more should be spent on the .prevention side
and less on the legal aid side. I admit that I personally
do not believe that there should be such a .thing as divorce.
I am not a Catholic, but through looking at this subject
I have come to the conclusion that the fact that .there is

a door open does definitely increase the breaking up of
marriages. I have a feeling that any army which knew
that there was not only a possibility of its running away,
but also had a fleet of fast cars provided for it to run
away in, would be more inclined to run away than one
which knew it had to stand and fight. And I think the

same is true of marriage. As long as people know that

there is cheap and easy divorce, they will tend to run

away rather than fight it out. But these views apart, if we
have to have divorce I would be amongst those who would
vote for financing legal aid for it.

8494.

That is under point (1). Perhaps it would be

convenient to have your observations on all the points

first.—They are rather different subjects. I thought you

might care to take them separately.
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8495. I am content to take them separately. I will ask

you one or two questions that occur to me on your first

point and will see whether the Commission wish to ask

any more. It is true to say that divorce has recently

become a rising flood ;
there has been, I think, a slight

recession lately, but it is still a very large flood.—Much
too large.

8496. You say:

—

“
. . . it is more in the public interest to aid and

finance marriage guidance organisations and legal advice

than to spend large sums on legal aid in the Divorce

Court.”

Had you any concrete idea in your mind other than this,

that some of the money which is spent on legal aid should

be diverted to finance marriage guidance organisations and
legal advice or, if it can be spared, more money should
be provided out of the public purse and devoted to both
purposes? Have you any wider scheme than that?—That
is the extent of what I had in mind. There have been
cases recently of reductions in the sums of money pro-
vided for these marriage guidance organisations. That I

believe to be a very grave mistake. We all know that

we have to have cuts in our modern economy in order
to keep going, but it would be far belter to have cuts

even in our food or cuts somewhere else rather than
cuts in this, which is really a moral cut, not only a present
but a future moral cut. You are damaging not only the
lives of present people but the lives of future people, the
children, and possibly, as is the way with such things, the
third and fourth generations may also suffer.

8497. (Mr. Young)

:

I should like to ask you how you
would propose to divert money from legal aid to marriage
guidance?—It is necessarily a Budget matter. In the last
Budget the sum available for marriage guidance organisa-
tions was reduced. It would be possible in the next one
to increase it, if necessary by cutting down the allocation
for legal aid.

8498. If you had to reduce the amount to be spent on
legal aid, you would have to refuse some applications for
legal aid?—Or else you would have to reduce the amount
of money granted against each application. You could
say, “ We will not give one hundred per cent, subsidy, we
will have eighty per cent, subsidy, or ninety per cent,
subsidy ”.

8499. Would your proposal be this? You would give
all the legal aid that was practicable to actions other
than divorce actions, but so far as divorce actions were
concerned, you would either give no legal aid at all or
you would only give a percentage of help?—I imagine
that as a matter of fairness, you would have to give a

percentage of help.

8500. That is, you would allow all applications for
divorce to go through but only give them a percentage of
help?—Yes. I am not, of course, in favour of reducing
the sum just as a pure reduction. I am in favour of it

solely as a method of finding the money which I should
like to see given to the marriage guidance organisations.

8501. (Chairman)-. You would like to see money set

aside for marriage guidance and legal advice, but you are
afraid that may not be possible without entrenching
upon that which is given for legal aid ; if this is so you
think it is better to do that than let marriage guidance
and legal advice go short?—Yes if one or the other
must be cut.

8502. (Mr. Young): I want to know how you would
do it from a practical point of view?—That is my practical

suggestion. The proper method would be to cut down
the expenditure by giving a percentage subsidy instead
of one hundred per cent, subsidy.

8503. That is as regards divorce only?—That is as

regards divorce only.

8504. So that you would make a distinction between
applications for legal aid other than for divorce and
applications for divorce?—That is what it would come
to. I am merely trying to suggest some method by which
the cash can be found

; I do not like to suggest spending
more from the national Treasury without suggesting also

where the money may be found. Perhaps something else

could be cut entirely outside the legal field. I am merely
suggesting that marriage guidance and legal advice are

more important than legal aid, and if cuts have to be
made they should fall on the less important of the two.

19197

8505. Is it not cutting across the principle of legal aid

to draw a distinction between one type of litigation and

another? Is not the principle of legal aid that all people

shall have access to the courts irrespective of their financial

position?—But we already make such a distinction, I

believe I am right, in respect of libel and slander cases.

I think there is no legal aid in such cases.

8506. There are certain exclusions. That is why I want

to test your proposal. You want to exclude divorce to

the extent of a percentage of help?—Yes, in order to

find the money for these other purposes.

8507. (Mrs. Jones-Roberts) : I want to put one question

arising out of your answer to Mr. Young. You say that

you would not give one hundred per cent, subsidy to

legal aid but, say, eighty or ninety per cent., but would
you agree that legal aid does not at present mean free

divorce? That is clear?—It is a most expensive business

going through the law courts, whether you have legal aid

or not, because there are so many items that do not

qualify for legal aid.

8508. That is what I want to establish. Legal aid is

only granted after a very searching income test?—Yes.

8509. I do not quite follow the percentage subsidy. For
instance, a man may find after the income test has been
applied that he has to pay £40, let us say, according to

the present scale. Is it your idea that he should be
required to pay more?—That is what it would mean in

fact. I am by no means enamoured of cutting into legal

aid. I am merely saying that legal aid is less important
than marriage guidance.

8510. You are using it as a convenient comparison?
—I am using it as a convenient comparison. I can think

of a lot of other things, perhaps less important than
legal aid, but you would be here all day if we went
into what else could be cut.

8511. (Lord Keith): Supposing that in spite of the
best efforts to mend broken marriages one found the

number of broken marriages steadily increasing, I suppose
that some solution would have to be found for that

situation?—We have to find every possible solution to it.

8512. You did say that you were against divorce while
recognising, I suppose, that at the present lime it is not
practicable to dispense with it. But it is quite conceivable,
in spite of the very best efforts to mend broken marriages,
that one may find the number of broken marriages is

not decreasing but is increasing. Some solution would
have to be found for that, would it not?—Yes, indeed it

would.

8513. Is there any but divorce?—My solution would be
the opposite. I believe that the proper method is to

stop all divorce in the case of a genuine marriage.

8514. What I gather you are saying is that if all divorce
were stopped, the number of broken marriages would
decrease?

—

Yes.

8515. That, of course, is a matter which would not be
very easy to ascertain without experiment. It is a matter
of opinion?—It is a matter of opinion, and a matter upon
which you can get practically no statistics, I imagine.
But any lessening in the permanency of marriage certainly
does cause people to think marriage less valuable and they
tend to rush in knowing they can rush out.

8516. (Chairman): You think that, if there were no
divorce, a number of marriages that today might be de-
scribed as broken marriages would be mended by the
people themselves?—Yes, I think a great many would. I
must say that if I was a dictator arranging everything to
my own satisfaction in the country, one of the things I

would do would be to make marriage more difficult, but
that 'has really nothing to do with anything I have
submitted to you.

8517. Will you say anything further you want to say
on your second point:

—

“That the welfare officer whose services have been
engaged to protect children in divorce cases should be
more widely used, and more such officers appointed
even in suoh times of financial strain.”

Are you familiar with the extent to which the welfare
officer at the High Court of Justice is used?—I have no
exact up-to-date knowledge because there has been some
vagueness in Question and Answer in the House on the
matter. I know that when the officer was appointed Her
Majesty’s judges were naturally a little bit cautious in

A 4
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using him at first. I believe that in the first year they
used him in about seventeen out of a possible 150 cases,
but I understand that he is being used a great deal more
now. Unfortunately, there are apparently no statistics

available, because when I asked the present Lord
Chancellor for the figures in the House of Lords some
months ago, he was unable to give any.

8518. Your suggestion falls under two heads, first, that
the welfare officer should he more widely used, and
secondly, that more of such officers should he appointed.
I shall ask Mr. Justice Pearce to tell you to what ex-
tent the welfare officer is being used now, and .then I

shall ask you how far you think he should he more
widely used.—I should be very glad indeed to have such
information.

8519. (Mr. Justice Pearce): You say you have no up-
to-date information. It is very difficult to get up-to-date
information in such a matter, where there is a constantly
increasing use of the welfare officer. You wrote to the
Commission in May and you may fairly say that since
then .there has been an increase. There has been a
very large increase since two years ago and there have
been two more .people appointed to assist the welfare
officer in the last few months. I think you may take
it that judges are fully cognisant of the usefulness of
the help of the welfare officer and that the increase in
using him will continue. That, I would say, is a fair
description of the present situation.—May I ask one ques-
tion? 1 know I am supposed to be a witness, but is this
officer being used in the provinces as well as in London?
(Mr. Justice Pearce): No. But he may get in touch
with probation officers in the 'provinces. To a certain
extent, .the welfare officer covers .the country so far as
is reasonably possible, hut there have been suggestions that
there ought to he more local help in dealing with matters,
say, at assizes. At present in cases at assizes one can
sometimes call on the help of the local probation officers—.which has been given very gladly. I think you might
take it that a good deal is being done in that direction.

8520. {Chairman

)

: In view of that, will you add any-
thing you wish under your second heading?,—I am very
glad to have that information. It is what I imagined
would happen and I am very glad to hear it is so. One
of .the points I did want to make was that there should
be such officers with powers to act locally. That you
have already mentioned.

8521. {Mr. Justice Pearce): I am not suggesting that
there are. There have been suggestions that there should
be. At present the only help available is the probation
officer attached to the local police court, but, strictly
speaking, he is under no obligation to the High Court.
I do not think I can put it higher than that.—That is

one of the suggestions I came here to make, that there
should be officers appointed locally.

8522. I .think that point should be .made by you be-
cause I am not saying that that ground has been covered.—That is one of the points I had in mind to bring here
today.

8523. (Chairman) -. You think that there should be
locally appointed welfare officers spread all over the
country?—Now that we have discovered that in London
the welfare officer is valuable and that his use is increas-
ing, it seems to me that .the time has come for such
officers to be appointed to large provincial centres as well
as in London.

8524. Is there anything else you want .to add under
point (2)7—I would just like to say that in my opinion
this, again, is not the sort of thing that should be cut
down in the course of wielding a. Budget axe. It is very
much better to cut down on the bodily comforts of this
country and do our best to provide every possible penny
for this very much more important side of life.

8525. (Mr. Justice Pearce)-. I should like to know
whether you have any detailed suggestions about the
appointment of welfare officers in the provinces. Yon
see, at .present there is no welfare officer attached to the
High Court in the provinces. If an officer were attached
there would not be enough work, I think, on contested
custody cases to keep him employed wholetime.—As to
the figures which would show whether he would be

employed wholetime, these, of course, are not within my
reach. I imagine that it would be only the largest pro-
vincial centres which could support such .an officer at the
moment.

8526. You appreciate that I am talking about con-
tested custody cases?—Yes.

8527. And .that there are a large number of cases where
there is no defence on the question of custody and where
the judge never intervenes because he has no reason to
think that intervention is necessary. Have you any views
about those cases?—I .have very strong views about those
cases. I put them before the Denning Committee and
I have argued them before the Lord Chancellor in
private.

8528. Can you give your views on that in a sentence?
—Yes. It partly comes under point (3) of my letter.

8529. Perhaps I am out of order in asking questions
about that. We shall come to point (3) later—Just as
you wish.

8530. (Lady Bragg) : When you speak of the welfare
officer, I am not quite certain if you intend the welfare
officer to deal only with cases of custody. Did you
hope that he would also attempt reconciliation, where
possible?—My original idea was that he would be guardian
ad litem.

8531. (Chairman)-. I am not sure that that is a very
appropriate phrase for the purpose—Guardian ad litem
is not an exact parallel, I know, but it is after that nature.
The point is this—the two parents are the natural guardians
of the child. But here you have them fighting each otherm the law courts, and by so doing, they have thus dis-
abled themselves from being guardians at that moment.
What I originally asked for before the Denning Committee,
and indeed in the House of Lords, was an officer of the
court who would step in and act as a temporary guardian
of the children and who would look after the children’s
side of the case in all possible ways—which, of course,
would include, if he can, getting a reconciliation. Of
course, that would be the best solution of all, if he could
do that.

8532. (Lady Bragg): Your emphasis is really on .the

children?—Yes.
. The point is that the children have

nobody to defend them for the simple reason that their
natural guardians are at loggerheads.

8533. (Chairman)

:

Now we come to the third point,
which is:—

“ That parents in divorce cases are often unanimous
on the disposal of the children as a result of a collusive
bargain which is not in the best interest of the children,
and that to make such bargains more difficult the court
should have the power to refuse to grant a divorce
unless the children were looked after according to the
stipulations of the court, and to order the welfare officer

to investigate where it suspects such a bargain to exist

to the detriment of the children.”

I have one or two questions to ask on that. First, are

you a member of the legal profession?—I am not.

8534. Would you like to elaborate that paragraph at

all, or does it speak for itself?—It partly speaks for itself.

The fact is that one has heard amongst friends and
acquaintances of cases where children have been used as

a blackmailing instrument by one party in a divorce
against the other. One parent may say, “I will not
divorce you unless you first of all make a settlement giving

me this, that and the other power over the children”.

Or, alternatively, in actual collusion cases, one party says,
“ I will give you grounds for a divorce if you will make
a settlement giving me certain powers over the children
Thus, the children are very definitely used as an instru-

ment, in some cases, by one party in the divorce against

the other. I believe that the court should look at an
existing marriage as it would at a trust. A trust is

dissoluble by agreement if all the interested parties are

of age and sane and all the rest of it. But if there are

young children in a trust, then in order to dissolve the

trust, the matter has to be brought before the court and

the most stringent examination made of the whole matter,

because the children are parties to the trust. They are as

much parties as the parents are in a matter like divorce.

What is more, of course, it is possible for parents to go

marrying and divorcing as much as they like, as indeed

they seem to do in some cases, but you cannot give a

child another childhood. It either has a good childhood
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or it has not. You cannot replace its natural childhood
with anything quite as good. So the children are very
much more interested in the matter than the parents are,

and that is why I would like the court to be so very
strict in this sort of matter.

8535. I see. I want to ask you a question or two about
what you contemplate. Let me take an undefended
divorce case, where the question of custody may not be
raised before the court at all. The petition may be simply
for a divorce. Is it your suggestion that in every
undefended case the court should enquire, first, whether
there is a child or children of the marriage ; secondly,

what arrangements have been made for their care and
custody ; and thirdly, before granting a divorce, should
satisfy itself in every case, through the welfare officer or
some other appropriate official, that these arrangements
are in the best interests of the children?—I would like

to see that done in every case because it is my belief

that an undefended case is not really undefended. The
children are parties in the matter. I personally would
like to see the children down on the paper as parties

in the case. At the moment the case is down as “ Smith
v. Smith ”, but there may well be a number of other Smiths
(the children) engaged in the same case and they are not
on the paper. These cases are not really undefended.
What I should like to see would be an officer, whose
business it was to protect the children, investigate the

case before the divorce came into court, and then if the

position of the children was in fact satisfactory and the
best had been done for them, it really would be an
undefended case.

8536. Do you mean, then, that if the officer in question

had investigated before the trial and reported that in his

opinion the arrangements made for the children were
suitable, then that obstacle to divorce would be removed,
and the judge would not enquire any further?—Yes, of
course.

8537. Then, in defended divorce cases, if there was a
contest about custody, would you leave it to the discretion

of the judge whether to call in the assistance of the welfare

officer, or to decide it himself without such assistance?

You see, both parties are there, he can see the parents

and can ask them questions. In these cases, should the
judge do as he thinks fit as to further enquiries, or would
you say it should be compulsory even on the judge to

employ the welfare officer?—I personally have a liking

for perfection, and I would like to see the welfare officer

protecting children in all cases, but I must admit that

where the judge has both parents in front of him and
the whole case spread out before him in court, there seems
to be much less need for the officer. Nevertheless, I

personally would like to see such an official used, but

I recognise that it might very considerably add to the

cost of litigation and that it might be a very difficult

thing to do.

8538. At the end of paragraph (3), you say :

—

“
. . . and to order the welfare officer to investigate

where it suspects such a bargain to exist to the detriment
of. the children.”

I should have thought that from your point of view, that

is too narrow, because it is difficult for the court to

form these suspicions unless it knows something of the

facts. In undefended cases you say that there should
be such an investigation in every case?—I should like

there to be an investigation in every case but at the same
time I realise .that there is a matter of £ s. d. which might
hinder the perfect state of affairs I would like to see.

For that reason, I limit my request to rather smaller size.

8539. {Lord Keith) : Have you any special interest in

children or connections with children’s associations?

—

No. My only special interest with children is that I have
a son and four daughters, but I have no connection with

any sort of organisation at all. I became bundled into

this sort of affair largely by accident. I have a habit

of hanging around a debate in the House of Lords and
speaking at the end of a long list of speakers, dotting

the i’s and crossing the t’s. So in a debate on the

Denning Report I discovered that the whole debate had
gone through without one mention of the protection of

children and it seemed to me that something had been

left out. I just made a three-minute speech at what is

considered a late hour in the House of Lords, when
everybody had started to stir uneasily in their seats and

the Lord Chancellor was hoping to get on with the

debate. I made a three-minute speech and this has
arisen from it.

8540. It is by a happy chance you have become
interested in this subject?—Yes. I simply followed my
nose from that point.

8541. (Mr. Justice Pearce): You talk of having a
guardian ad litem. Now what you want would really be
best achieved, would it not, if the court had power to
call in the Official Solicitor to present a case from the
child’s point of view if the court thought it desirable?

I am putting to you that the provision of a guardian
ad litem is nothing in itself, the point is that there should
be somebody to present the children’s point of view,
independently, to the judge?—That is it.

8542. It would, satisfy you if there were a responsible
person like the Official Solicitor to put forward the
children’s point of view in necessary cases, with whatever
weight he thought was required, either going himself in
chambers or sending counsel if he thought that desirable?
—That is what I would like. I want somebody representing
the children.

8543. Where the welfare officer thought it was neces-
sary?—Yes.

8544. One would not want to have it in every case,
because it is adding a good deal of expense. You may
go on the assumption that once the court saw that there
was a different point of view, the court itself would start

following up that point of view. Do you follow?—Yes,
I do.

8545. So you would be content if the court had power
to direct the Official Solicitor to act separately on behalf
of the child, where necessary?—That is in the defended
cases, of course.

8546. With defended cases. That deals with cases
where the court has thought such representation neces-
sary—in other words, where the court has found that
there is something wrong. Now with regard to the other
cases, I think you have to face this. You can either
investigate all of the large number of cases that go
through or you can leave them and hope for the best.

But the only way of finding out the wrong ones is to
investigate them all, is it not?—I think it is.

8547. And once an investigation has revealed that there
is something wrong, then you can leave it to the judge
to deal with that, with the help of the welfare officer,

and so on. But finding out if something is wrong can
only be done if you investigate all the cases?—Yes.

8548. That is a very large expense and trouble, and
the question whether it is justified would depend, I suppose,
on the likelihood of finding anything wrong. Have you
got any idea in your mind as to how often there are cases
where children’s lives are wrongly planned owing to
'bargains between the parties?—I have no idea, but, of
course, there is always a certain amount of bitterness

around a divorce. At least one person is in the wrong,
and quite often two, and not necessarily the guilty party
in the strictly legal sense. I personally think it would
be very much better if cases were investigated simply so
that justice might be seen to be done.

8549. You think that there is enough possibility of
children’s lives being wrongly planned .to justify interven-
tion in every case, even where parents are agreed on the
planning of the child’s life?—Yes, I do. Besides which,
in such a case, where the right thing was clearly being
done, it would not require a great deal of investigation.
The necessary official, wherever he might come from, the
Official Solicitor or whoever it might be. would have a
comparatively easy task.

8550. I was not suggesting the Official Solicitor at that
stage, because all that is needed is some person who can
tell about children?—Yes.

8551. To put the judge on his guard if there is anything
wrong?—Yes.

8552. One other question about the welfare officer. You
would like him to look into every case?—That has always
been my view. It is not what I have succeeded in getting,
so far, because the argument has always been that it would
not be justified because of the expense. But at the same
time, I do not think that this is one of those points
where one ought to cheese-pare about expense. I am not
in favour of saving expense when it comes to the lives
and happiness of children.
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8553. In defended cases you think that, whatever
material the judge has, he should also get the additional
help of the welfare officer?—Personally, I should like

to see him used in all cases.

8554. He does see the children having tea and coming
in from school—which the judge does not?—Yes.

8555. {Mr. Maddocks): As a practical matter, what
else can he see? What can a welfare officer, or a pro-
bation officer, see in addition to that? He goes to the
house, sees the child come in, hears what the child says.
Can he find out anything more that is of use to the judge?
He could say it was a dirty home, but is there anything
else?—There are things which can be got by personal
contact which cannot be got in any other way. One of the
reasons why I am in favour of some official actually
going to the home is that in that way he gets the atmo-
sphere, and the court cannot get that in any other way.

8556. Supposing he comes back and says to the judge,
“ I do not like that home. The woman is dirty, it is in a
bad neighbourhood The husband does not want the
child at all, but he is well-off and has a nice home. Is
the court then to say, “Right, we will take the child
away from the mother and give it to the father ”, though
the mother wants it and the father does not?—No,‘ it

would hardly be as simple as that.

8557. What is he going to do with the child?—There are
the wishes of the child. There is the child’s natural
affection. There is the matter of where the child’s friends
are, of the activity the child likes engaging in, a thousand
little things. The welfare officer is trying to act as the
representative of the child he has to consider everything.

8558. What is the judge or the magistrate to do, he
cannot give the child to the parent who does not want it,
can he?—He cannot give a child to a parent who does
not want it, no. On the other hand, there are very often
more than two people to whom the child may be given.
There may be other relatives, grandparents or “ inlaws ”.

There may be all sorts of people. What is more, it might
even be of benefit to remove the child from both parents
in certain cases. There are a lot of things he can do.
Such an official can also exercise a certain amount of
persuasion.

8559. {Sheriff Walker): Following up Mr. Maddocks’
questions, I am interested in your proposal to give the
court power to refuse divorce unless the children are
looked after according to its stipulations. I was wondering
how that would work out. I want to put a concrete
case to you just to see. Suppose that a wife is suing
her husband for a divorce and he is defending the case.
He does not want the divorce. It is bitterly contested
litigation, but they have agreed that, should a divorce
be granted, the wife would be allowed to have the custody
of the children. Suppose that at the end of the day the
court holds that the petitioner has established her case
on a matrimonial offence, but thinks in the circumstances

{The witness

{Adjourned to Wednesday, 26th

[Continued

that she is not a proper custodian for the children and that
the custody ought to be with the father. Your proposal
would result, would it not, in rather an odd situation,
because the husband, who had lost his case on the merits,
could then prevent his wife from getting a divorce, by
saying, “ I will not take the children ”? How would you
deal with that? The court has power to refuse a divorce
unless the children are looked after according to its stipu-
lations. How would you get round that deadlock?—In
that particular case, the stipulation would not be much
use to the court, but it would be a lot of use to it in
other cases. I admit in that case it would not.

8560. If the court came very clearly to the view that, so
far as custody was concerned, the children should be with
the father, there would then be rather a deadlock if he
refuses to take custody, or could he be compelled?—I am
trying to put an extra weapon into the hands of the
court with which it can make its decisions work. I admit
that weapon would not be of use in every case, but it

would be in some cases. That is why I should like the
court to have it.

8561. You say that the power of the court to refuse
divorce might be effective in many cases?—In many cases,
it might not have to be used at all. It would be a weapon
held in terrorem.

8562. {Mr. Beloe)

:

I think I have your views quite
clearly, except what you want to happen after the judge
has decided who shall have the custody of the children.
Take the case which Mr. Maddocks put, where the father
would not have the children and the mother was really
unsuitable to have them, though she was prepared to have
them would you give the court any power to continue
its interest in the children?—I suppose that that could be
done by making the child a Ward of Chancery, or some-
thing like that.

8563. I am not really conversant with that procedure,
but I imagine it would be quite a job to do that?—I do
not think it would be such a job to do it. After all, many
children are made Wards in Chancery.

8564. {Mr. Justice Pearce): I do not think that that
would be any help at all. They are wholly different
things. The Court of Chancery looks after its Wards

;
the

Divorce Court looks after those for whom application
for custody is made. If you want continuing care, the

Divorce Court is perfectly able to deal with the situation
and the machinery need not trouble you.—I am sorry that
I am using the wrong words. I believe that there are
methods of carrying on such continuing care.

8565. {Mr. Beloe) : Would you like that?—Where it is

necessary, I would like it, certainly. After all, what we
want is to give our children continuous care, if not by
the parents, then by somebody. Somebody has to do it.

{Chairman)

:

Thank you for your letter and for coming
to help us this afternoon.

withdrew.)

November, 1952, at 10.30 a.m.).
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AND DIVORCE

THIRTY-SIXTH DAY
Wednesday, 26th November, 1952

PRESENT

The Rt. Hon. Lord Morton of Henryton, M.C. (Chairman )

Mrs. Margaret Allen

Dr. May Baird, B.Sc., M.B., Ch.B.

Mr. R. Beloe, M.A.

Lady Bragg

Sir Walter Russell Brain, D.M., P.R.C.P.

Mr. G. C. P. Brown, M.A.

Sir Frederick Burrows, G.C.S.L, G.C.I.E.

Mr. H. L. O. Flecker, C.B.E., M.A.

Mrs. Jones-Roberts, O.B.E.

The Honourable Lord Keith

Mr. D. Mace
Mr. H. H. Maddocks, M.C.

The Honourable Mr. Justice Pearce

Dr. Violet Roberton, C.B.E., LL.D.

Sheriff J. Walker, Q.C., M.A.

Mr. Thomas Young, O.B.E.

Miss M. W. Dennehy, C.B.E., (.Secretary

)

Mr. D. R. L. Holloway (Assistant Secretary)

EXAMINATION OF WITNESS
(Sir THOMAS BARNES, G.C.B., C.B.E., the Queen's Proctor; called and examined.)

8566. (Chairman): Sir Thomas James Barnes, I will

not embarrass you by reading out the very distinguished

initials after your name, but you were appointed King’s

Proctor in 1933 ?—(Sir Thomas Barnes): Yes.

8567. And you are now Queen’s Proctor. I think I

am right in saying that you are the first solicitor to be
appointed to this post?—Yes, I think that is so, my Lord.

I was appointed Treasury Solicitor, of course, and both

offices are held by the same person. I was the first

solicitor, I think, to be Treasury Solicitor, since some time

in the eighteenth, century.

8568. I think your functions as Queen’s Proctor arise

under Sections 4 and 10 of the Matrimonial Causes Act,

1950?—Yes, my Lord.

8569. Section 4 (1) provides:—
“On a petition for divorce it shall be the duty of

the court to inquire, so far as it reasonably can, into

the facts alleged and whether there has been any
connivance or condonation on the part of the petitioner

and whether any collusion exists between the parties,

and also to inquire into any countercharge which is

made against the petitioner.”

Section 10 describes the duties of His Majesty’s Proctor,

and I need not read it. You have, in the course of the

last twenty years, had a great deal to do with divorce

matters in various capacities, including, I think, a certain

amount of drafting work?—Yes, on the 1937 Act, my
Lord.

8570. I seem to remember that in a book of Mr. A. P.

Herbert’s which I read—I think it was called The Ayes

Have It—he suggested that there would never have been

a Herbert Act but for Sir Thomas Barnes.—He was too

kind.

8571. You have kindly supplied us with some purely

informative memoranda, on which I have no questions,

but I think you have been warned that you would be

asked questions as to certain suggested new grounds for

divorce, and also on a suggestion which has been made,

namely, that the decree nisi should be abolished in England

—it does not exist in Scotland. I want now to put to

you seven suggested new grounds. I should explain to

the Commission that the Secretary thought it wise that

Sir Thomas should have before him the summary of the

evidence which has been given on these particular points,

so that he might see the arguments for and against each

proposal, which have already been put before the Commis-
sion. I will tell you what the seven suggestions are about

which I am going to ask you, and then take them

separately. The first is divorce by consent. The second
is divorce at the instance of either party after a period
of separation

; for instance, the Bill that Mrs. Eirene White
brought forward in the House of Commons, and variants
upon that. The third is divorce on the ground which is

generally described as that the marriage has irrevocably
broken down. I think some witnesses said that that should
be at the instance of either party, and others only where
both parties agreed, which, I suppose, would be divorce
by consent again. The fourth is imprisonment. The fifth

is habitual drunkenness. The sixth is cruelty to the
children of the marriage. The seventh is a suggestion that,

for the purpose of equality between the sexes, since
sodomy is a ground for divorce in the case of a man,
so lesbianism should be a ground for divorce in the case
of a woman. I will take these seven one by one, and if

you have formed any views on them I would be very glad
if you would express them. First, will you take divorce
by consent?—'May I first say, my Lord, that, as I under-
stand it, the present principle upon which divorce is

permitted is that one of the parties has suffered an
intolerable matrimonial wrong—I think it has been
described as an intolerable wrong in some cases? I think
it would be extremely dangerous to depart from that
principle. Obviously divorce by consent does depart from
that principle, because it would permit divorce at the will
of the parties. I think that Mrs. White’s Bill also departs
from that principle, perhaps not to the same extent. If
you depart from that principle I think you get on to what
I may call a slippery slope, and before you know where
you are, you do get to divorce by consent, which I think
is wrong.

8572. Before you leave divorce by consent, have you any
views as to the results which would be likely to follow
if it were introduced?—I was going to say, my Lord, that
I think it would be a bad thing that people should get
married, knowing that if they did not like it, they could
get out of it. If that were the case—and I think it would
be the case if there were divorce by consent—it seems
to me that all the ups and downs of married life, instead
of being adjusted as they ought to be adjusted, and are
adjusted in many cases, would be looked at by the parties
through divorce spectacles. It seems to me that there are
certain things—I think it has been called the rough and
tumble of married life—to which people have got to adjust
themselves, and it would be wrong that they should treat
everything as though it were a possible ground for divorce.
I think it would be a bad thing, therefore, to relax the
present rule.

8573. Yes. Now we come to the second, which is divorce
at the instance of either party after a period of separation.
That is, in effect, the proposal embodied in Mrs. White’s
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Bill. Of course, that really is divorce by consent, is it not,
and it may be that you have your five or seven years ....

8574. Forgive me, the difference is this, that under Mrs.
Whites Bill either party, whether guilty of a matrimonial
offence or not, or if neither of them has been guilty of a
matrimonial offence, can divorce the other against the will

„£}.*• Jhat is the distinguishing feature between
Mrs. White s Bill and divorce by consent.—The separation
being by consent?

8575. Not necessarily. I will read what she proposed:—
“A Petition for divorce may be presented to the court

either by the husband or the wife on the ground that—
(a) the parties have lived separately for a period

of not less than seven years immediately preceding
the presentation of the petition

; and
(b) there is no reasonable prospect that cohabitation

will be resumed.”

That period of seven years, Mrs. White said in evidence,
she personally would like to shorten, but she put it in thatform before Parliament because she thought it more likely
of acceptance. So if I may take, for simplicity, the case
or a wile whose husband has deserted her, or committed
adultery or been guilty of cruelty, if the parties have been
separated for seven years, as the Bill stands, or three
ye

j
r® as

it
°ther witnesses, including Mrs. White, suggested,

and if the court is satisfied (that there is no reasonable
prospect that cohabitation will be resumed, a divorce may
be granted to either party. But I should add to that that
tnere are certain financial provisions which are in a

4o

r

°r3ieV
Then5 my L°rd

’ thC gUiIty party W0llld be entitled

8576. Yes, even though the innocent party—to use that
convenient phrase—did not desire it. Of course

'nno
u
cent Party” and “guilty party” are phrases which

have been objected to in the course of the evidence on the
ground that very often there are faults on both sides, but
1 mean by that the party who has committed no matri-
monial offence.—Yes, I see. This does depart from the
principle, I think. I should not like to think that the guilty
party would be entitled to relief. I suppose the courtwould merely consider the question of separation, would
it/ It would not deal with the matrimonial offence, if there
were one?

8577. As far as I can see from the Bill, as I understand
ttathave to be established-apart from

the fact that the husband has so far discharged his finan-
cial obligations to pay maintenance—are two: first, that
the parties have lived separately for a period of not less
than seven years immediately preceding the presentation
of the petition, and, secondly, that there is no reasonable
prospect that cohabitation will be resumed. I cannot findany other limitation on it.—Of course, you have seven
years in the Bill. You would find people saying “ There
are some very hard cases, five years ” and so ’on, and
before long you whittle the thing down to a very short
period. I do not like the suggestion myself. All I can
say is that it seems to me to depart from the principle
which exists today, and I think it much wiser to maintain
that principle.

8578. Then I will come to the third suggestion. It has
been suggested in divers terms and by several witnesses,
that instead of having a list of matrimonial offences or Ithmk m some cases, perhaps, in addition to having it ’it
should be a ground for divorce that the marriage has
irrevocably broken down. What would you say about™at?—1 sh°uld think it very difficult to know what tests
the judge ought to apply in a case like that. I assume that
the ground could not be defined; if it were defined it
would be defined by reference to some overt act, such as
adultery or desertion, and then you get back to where you
are at the present time. I should think that whether a
marriage has broken down or not, to a great extent is in
the minds of the parties. I do not think it is capable of
proof satisfactorily before a judge. I really do not know
what the judge would do.

... 8579. Of course, it has been put in both ways, namely
it both parties come before the court and say that their
marriage has broken down irrevocably, and also if one
party comes and says that same thing. It has been sugges-
ted that it is not easy to distinguish the first position from
divorce by consent, and the second position possibly from
divorce after a period of separation. What would you sav

about that?—Of course, if they both come and say that
the marriage has broken down, that is divorce by consent
and there is no test.

8580. UnJess, of course, the court required some
standard of proof, which you think is difficult?—I cannot
imagine what standard of proof could be required. What
would you say to the parties?

8581. (Mr. Justice Pearce) : You challenge me, Sir
Thomas, and I should have thought that what a judge
would want to do would be to find out if the parties
had intended to make their marriage work or not, there
being no human relationship which will work if the partiesdo not intend to make it work. It would be a question
ot intention rather than anything else.—It would be a
question of intention, yes.

8582. 1Chairman)

:

Now we come to the fourth sugges-
tion. It is suggested that there should be a divorce open
to a petitioner if the other party is imprisoned. There
again the suggestions vary very much, ranging from the
suggestion which, I think, is found in the Gorell Report,
the case where a capital sentence has been commuted to
imprisonment ifor life, down to a much shorter period—
1 think one suggestion which was made recently was an
aggregate of sentences amounting to five years What do
you say generally to divorce on the ground of imprison-
ment /—I do not hold any strong view about it, my Lord.We had it, my recollection is, in the Herbert Bill, and
it was defeated in the House of Commons. The difficulty,
of course, is to fix the period, is it not? You might take
seven years, or five years. Insanity is five years, and I
doubt whether you could have less, for imprisonment.

'8583. Of course, insanity is incurable insanity, and
care and treatment for five years

; that is not quite the
same. Yes. Do you mean that as regards imprisonment,

|
r°u^ of divorce would be the conviction, and not

tne tact that the man or woman is away from the other
spouse for a specific time?

8584. I think the intention is, .the absence for a specific
time, but the suggestions have varied and some of them
have not been quite clear on that point. The general idea
behind them is that it should 'be open to a spouse to get a
divorce if there is long separation by reason of imprison-
ment, and of course, ex hypothesi, the party in prison has
committed a crime. I cannot specify the suggestion exactly
because it ranges, as I say, over a very wide field. I
wanted to know if you could give us any general views on
it, and, if you were in favour of it, what limitation, if any,
you would put on it, but I think you opened by saying
that you had no very strong views on it?—I have no very
strong views on it. I do not know if there are any cases
where there is any strong public feeling about it. I think

f-;
certainly ought to be a sentence of at least five years,

if it is introduced as a ground of divorce.

8585. And you have no strong views as to whether it

should be introduced or not?—.No, I have not.

8586. Then we come to habitual drunkenness, as a
suggested ground of divorce. What do you say about

I feel about that is to define
habitual ”. Does it include the man who makes a habit,

when he gets his wages on Saturday night, of getting
drunk, but otherwise is a hardworking man and looks
after the family? Does it include the man who has
periodical bouts, but who might be all right for months
between bouts? I think that is the difficulty. Of course,
there is a definition in the Habitual Drunkards Act of
*879, but that is a very rigid definition. I think it is

that the person be a danger to himself or others or
U

t.

a^e fo *'°°k after himself and his affairs. On the
whole, I am against it as a ground of divorce, my Lord.

8587. I do not know if you noticed the arguments in
the information that was sent to you, but as far as I
remember they are these: first, if drunkenness is un-
accotnpanied by cruelty, or by such conduct as would
justify the other spouse in going away and alleging con-
structive desertion, the spouse should put up with it.

That is one side. The other side is that a spouse can be
reduced to a state of very great misery, without actual
damage to health, and that that should be taken into
account. I hope that is a fair summary.—Of course,
there are many cases of drunkenness and cruelty. I sup-
pose that cases of drunkenness per se, if I may use that
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expression, are comparatively rare, but of course the case
which would toe covered by the definition in the Act of
1879 might be accepted as a ground.

8588. Yes, I see. iMay I pass on to the next suggestion,

cruelty to the children of the marriage? It has been
suggested that if the husband is cruel to the children of
the marriage, although not actually in any other way cruel

to the wife, that should be a ground for divorce. What
do you say about that?—I think on the whole I am
against that, my Lord. 1 think it ds the duty of the other

spouse to stop the cruelty, and not to rely upon it as a
ground for divorce. I should have thought that if it was
a bad case it was one of the cases in which the doctrine

of constructive desertion might be applied. We have heard
a lot about constructive desertion in .the courts recently

—

as one judge said, it has rather run wild—but I should
have thought that cruelty to the children was one case

where constructive desertion could be permitted.

8589. The wife would be justified in leaving?—Taking
the children away, yes.

8590. The last suggestion is of what has been called

equalising the position of the sexes, by making lesbianism

a ground for divorce, just as sodomy is in the case of the

husband. Have you any views about that?—No, my Lord,

I do not think I have.

8591. Then I shall not press you for them. Sir Thomas.
The only other thing I want to ask you is this: it has

been suggested, though not, I think, to any great extent,

that the decree nisi should be abolished, and that the

court should grant a decree absolute straighaway. I

should be glad to hear your views about that.—The decree

nisi is really an essential part of the machinery of the

present system in England. There are positive obligations

placed upon the judge, there are duties imposed upon the

Queen’s Proctor, and to a great extent these can only

be effectively carried out if the decree nisi remains.

Frequently no one knows anything about the facts of a

particular case until it has been publicly heard in court,

and it is after the public know about it that the Queen’s
Proctor has information sent saying that the evidence

was untrue, or putting forward matters which the court

ought to have had before it. If there is no decree nisi

that part of the Queen’s Proctor’s functions would cer-

tainly be seriously affected. Again, when a judge is not

quite happy about the case—and you will remember that

he has positive obligations laid on him to satisfy himself

about certain matters—he can grant the decree and refer

the matter to the Queen’s Proctor for enquiry before the

decree becomes absolute. If there is no decree nisi it

seems to me that what the judge would have to do would
be to adjourn the case, refer the matter to the Queen’s

Proctor, and then get the parties back before him at

some later stage, all of which would mean considerable

expense. Whereas, so long as the decree nisi exists, if

the Queen’s Proctor’s enquiries are satisfactory he merely

informs the parties and the decree absolute is made
automatically. It seems to me to be an essential feature

of our system.

8592. You see a difficulty, from the judge’s point of

view, in satisfying himself completely whether there has

been connivance, condonation or collusion, unless there is

some interval in which the attention of the court can be
called to certain facts which did not come out in the

evidence?—Yes. You see, it is not until 'the evidence is

given that one can really make enquiries. One of the

first things I do is to get the shorthand note and see

what has been said.

8593. There is one other question which I have been

asked to put by a member of the Commission. It has been

suggested that, just as a co-respondent can be made liable

for damages in a divorce suit, so also the woman named
should be made liable for damages in appropriate cases.

Have you formed any views about that?—No, I have not.

I do not see any reason why she should not, as a matter

of fact, but I have not thought about it. There is one

other thing I should like to say about the decree nisi.

Of course, I should like to see the present period of six

weeks extended to three months, because six weeks is a

very short time.

8594. It was recently reduced, was it not?—It used

to be six months. It can be reduced by an order of court,

I think, and it was reduced to six weeks. You see, when

19447

a judge refers a case to me, very often it takes ten days
to get the shorthand note, and that leaves a very short

time for enquiry.

8595. You think three months would be enough?—

I

think three months would be enough. After all, if there

is any particular reason why the period should be
shortened, it is always open to the petitioner to ask for
expedition, and expedition is frequently granted. One of
our functions is to examine the expedition cases, and they

are done quite quickly, so I do not think there would be
any great hardship.

8596. These are all my questions, Sir Thomas. Is there

anything else you wish to say before I ask the members of
the Commission to put their questions?—I would just like

to say, about the decree nisi, that the Act of 1857, which
transferred divorce to the civil court, had no provision for

a decree nisi. By 1860 it was found that the court could
not get on without some assistance, and an Act was passed

in 1860, which introduced the decree nisi, and saddled

the Queen’s Proctor with the duties which are the duties

he now has.

8597. (Lord Keith): Was it to meet the possibility of

collusion that the Queen’s Proctor was given these duties

in 1860?—He was given these duties, as I understand it

—

I have read the debates of the 1860 Bill—because the

judges said they found it extremely difficult to carry out

their functions of satisfying themselves as to certain

matters, mainly as to the question of collusion.

8598. Can you tell me what was thought to be collusion,

in 1860?—No, I cannot.

8599. Could you tell me whether the concept of collu-

sion, or the definition of collusion, has been developed
since 1860 by judge-made law?—I should think it probably
has. I think there were some definitions of collusion
before 1860.

8600. That I understand. You did say one thing which
rather interested me, namely, that if the judge thought

there was something wrong about the case before him,
the Queen’s Proctor was a necessary part of the machinery
for investigation—am I putting it correctly?—Yes.

8601. In Scotland, you know, it does happen on occa-

sions that the judge is not satisfied with the evidence he
has heard ; he thinks possibly that there may have been
perjury, or that there are some other matters which need
enquiry, and what he does then is to report the case to

the Lord Advocate—I do not know whether you know
that?—No, I did not know that.

8602. That is done without any office of Queen’s Proctor

at all, and it is quite a simple thing. The matter is

reported to the Lord Advocate, enquiries are made, and if

the Lord Advocate is satisfied that there is no need to

intervene he does not intervene, and then the judge pro-

nounces decree. Of course, if the Lord Advocate does

think there is cause to intervene, then he intervenes and
the court hears what he has to say. That is procedure
which to some extent corresponds with the procedure that

you yourself would follow, I understand?—That to some
extent is the procedure in England, the court refers the

matter to the Queen’s Proctor, who is an officer of the

court.

8603. (Chairman): I suppose the difference lies in

this, does it not, that in England the court pronounces
a decree nisi, and if the investigations produce nothing it

is made absolute, whereas in Scotland I suppose the judge

would have to adjourn the case? (Lord Keith): Yes, he
just continues the case until he gets the reply of the

Lord Advocate.—So the Lord Advocate acts as the

Queen’s Proctor? (Lord Keith)

:

In effect, in that par-

ticular type of case he does.

8604. (Lord Keith)

:

And, of course, there is the other

possibility in Scotland: without any request from the

judge, if a member of the public or one of the parties

thinks that something is wrong, he sometimes reports

the matter to the Lord Advocate, and the Lord Advo-
cate can then intervene of his own initiative. That, again,

is rather similar, is it not, to the functions of the Queen’s
Proctor?—Yes.

8605. I just wanted to see how far there were any
differences in .practice, and apart from the question of
what amounts to collusion in Scotland, which I will not
take you into, it looks as if, for practical .purposes, the

A 2
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only difference is 'that in England the court pronounces
a decree nisi and in Scotland it does not do anything
of the kind, but it may continue the proceedings?—Yes.

8606. I do not want to put to you. Sir Thomas, the
pros and cons of divorce by consent and divorce after
a period of separation, we have heard all these, but there
is just one matter which surprised me a little. I can-
not see any very great difficulty in a judge deciding on
factual evidence—which may, of course, include the evi-
dence of parties of intention—as to whether the marriage
has irretrievably 'broken down. I do not say a judge
cannot make a mistake, a judge can make a mistake
on fact in many cases, but you seemed to think that
there is some graive difficulty in a judge deciding that
question, which is fundamentally a question of fact?

—

It is very difficult, if you take that view, my Lord, for
me to controvert it. I should have thought myself that
it is, and must be, a question of the intentions and feel-
ings of the parties—because when we talk about the
marriage breaking down, it does not mean that somebody
has broken up the home or done something of that sort.
It really is a question of intention, and from my experi-
ence in other spheres, intentions are very difficult to
prove.

8607. il quite see that it is very difficult to prove what
exactly is in a person’s mind, but it is not very difficult,
is it, to ascertain in many cases what is in a person’s
mind, from what he or she has done? That is really
the way I would look at it. You look at what has
happened in order to ascertain from that the minds of
the narties. and to .that pyfpnt nn» io
ITT r * uuu cue minus or
the parties, and to that extent one is really dealing with

ctively rather than subjectively
; but I thinkthe matter objectively ro.wi.ei man suojecnveiy
; out i think

I see what is in your mind, you are really taking into
account what the parties are thinking of?—Yes. Of
course, if you say that the marriage has broken down by
reason of desertion, adultery, and so on, there you get
the objective test which you have mentioned, but as I
understand it you do not say that, you leave it at large.

8608. Yes. I quite see that one may be introducing
other causes of breakdown than the present recognised
matrimonial offences. There is only one other point.You referred, I .think, to what you call the 1879 defini-
tion of drunkenness. Is that the definition in the licensing
statute?—No, it appears in the Habitual Drunkards Act
of 1879—it is referred to in the Licensing Act of 1902.

8609. Then I know what you mean, and I need not
trouble you any further about that—the Licensing Act
refers back to the 1879 Act?—Exactly.

8610. (Mr. Justice Pearce): I have only one question,
on Lord Keiths problem about whether a judge could
not decide if a marriage has irrevocably broken down

I think possibly the difficulty you see is that if the parties
do not intend the marriage to work then it will not
work from the beginning. In that case I suppose it
has irretrievably broken down, if neither intends to make
it work, in which case I do not know what a judge
is supposed to do with that test. Is that one of the
difficulties you are thinking of?—That is the sort of
difficulty, my Lord.

8611. And, I suppose, the problem the judge is faced
with might be this : are they going to try? Can they
try? Ought they to try? If (they are incapable (of
trying, then the marriage has irretrievably broken down
If they are capable of trying, or if they will try, then
it cannot be said to have broken down. Those are the
sorts of difficulties you are envisaging, when you say it
might not be a light .problem for a judge?—Yes.

8612. {Sheriff Walker) : When a decree of divorce is
made absolute, is it too late to challenge it on -the ground
say of a fraud on the court?—Of course, an appeal
within six weeks from a decree absolute is allowed in
certain circumstances, but subject to that, after the decree
has been made absolute, nothing can be done.

8613. I am thinking of the great mass of undefended
cases. Am I right that once the decree is made abso-
lute m England it is too late to have it set aside even
if a fraud on the court is later discovered?—I think so,
subject to what I have said about an appeal.

8614. So the real position is, is it not, that in the six
weeks between the decree nisi and the decree absolute
the decree is open to challenge if a fraud is discovered,
but after decree absolute it is too late, so that you get
a complete finality .for all practical purposes?.—Yes.

i was dining j-ora iveitn, ibecause
1 am not an expert on Scottish law, what .the position
is m Scotland, and I understand from him that the decree
can be reduced if it is an undefended case. Was that
what you had in mind? (Sheriff Walker): Yes, my Lord.
I did not assume that Sir Thomas knew Scots law.—
No, I am not sure that I understand what “reduced”
means. {Chairman) : It means set aside.

8616. (Sheriff Walker): That was really at the back
ot my question, that in the great mass of undefended
cases it is very desirable to know finally whether the
marriage has been dissolved or whether it can be revived
by setting aside the decree.—Yes.

{Chairman): Thank you. Sir Thomas, for the assist-
ance you have given us in the past, and for the assistance
you have given us this morning.

{The witness withdrew.)
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1. This Society was formed on the 29th April, 1939
and the present fifteen stipendiary magistrates are mem-
bers of the Society. Stipendiary magistrates are appointed
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; Cardiff ; East Ham
and West Ham

;
Huddersfield

; Kingston-upon-Hull •

Leeds
; Liverpool

; Manchester
; Merthyr Tydfil (Circuit) :

Middlesbrough
;
Pontypridd (Circuit)

; Salford
; Stafford

Potteries (Circuit)
; South Staffordshire (Circuit) •

Swansea.

2. The memorandum of the Magistrates’ Association
(para. 38) states:—

" Constitution of the court. We consider the existi:
legal provisions by which a single stipendiary or metr
politan magistrate is empowered to hear and deci
domestic cases alone is most unsatisfactory. We a
of opinion that all domestic proceedings in magistral
courts should be brought before a hench of not le
than two justices and preferably three, and constituti
to include so far as practicable both a man and

woman. Such a proposal should present no difficulties
in practice in as much as there is an adequate number
ot lay magistrates available to assist in this work.”

..
3 ' This Society respectfully desires to place on record

its disagreement with the above views in so far as they
seek to place a statutory limit on the existing statutory
power of a stipendiary magistrate to sit alone for the
nearing of matrimonial cases.

4. Stipendiary magistrates are, by statute, entitled to sit
alone and have, as such, all the powers of a court of
summary jurisdiction. Although in some courts lay
magistrates do from time to time sit with the stipendiary
magistrate, the

.

recognised and normal practice is for
stipendiary magistrates to exercise their jurisdiction whilst
sitting alone.

5. In matrimonial cases, as in all other cases, the duty
of the court is to decide the rights of the parties upon
the evidence and according to law, and the members of
this Society are of the opinion that there is no justification
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for treating matrimonial cases as different from other
cases, as regards mode of trial, or for taking away from
a stipendiary magistrate, in respect to matrimonial cases,

the right to constitute a court of summary jurisdiction.

6. Under the present practice, there is opportunity for
securing the attendance of lay magistrates in matrimonial
as well as in other types of cases when such course seems
convenient and advantageous.

7. It is perhaps relevant to point out that in the Divorce
Court, where the issues are almost identical with those
of matrimonial cases in magistrates’ courts, the normal
practice is for trial before a judge or commissioner
sitting alone.

8. The population in the areas covered by the courts

to which stipendiary magistrates are appointed varies

greatly, with corresponding variations respecting the length

of the lists and opportunities for organisation. In most
courts the inability of a stipendiary magistrate to hear a
matrimonial case without the presence of a lay magistrate
would lead to considerable inconvenience. It would, in

pracfice, make it very difficult for a stipendiary magistrate,

when he had finished his normal list of prisoners, to help
a matrimonial court which was faced with a long and
protracted list.

9.

If it should be suggested that the presence of a lay
magistrate would help in the giving of advice or in

effecting reconciliation, the members of the Society wish
to point out that they fully realise that every encourage-
ment and every facility should be given towards
reconciliation, but in their opinion it is preferable (with-
out laying down any inflexible rule) that this work should
be done by the probation service or some outside body
and not by the court. If the court takes an active part
in giving advice or effecting reconciliation, (a) the party
not taking the advice may think the court is not, there-
after, impartial ; {b) statements will be made at a round-
table conference which are not evidence or which should
be “ without prejudice ”

; (c) the advice will appear to

carry the authority of the court and the parties will not
feel that complete freedom of choice which is essential

to effective reconciliation.

{Dated 22nd August, 1952.)

PAPER No. Ill

SUPPORTING STATEMENT SUBMITTED BY THE SOCIETY OF STIPENDIARY
MAGISTRATES OF ENGLAND AND WALES

1. Provincial stipendiary magistrates preside over their

own courts and these are not covered by the justices’

rota system. The recognised practice is for them to sit

alone and this has been found to be the more efficient

and convenient. Most stipendiary magistrates do, how-
ever, have lay justices sitting with them from time to

time. Eight stipendiary magistrates have considerable

experience in sitting with lay justices and two report that

they have no such experience.

2. Stipendiary magistrates, when in practice at the Bar,

appeared for both husbands and wives
;
as many of the

parties who appear before them are unrepresented they

have exceptional experience in getting evidence from
witnesses

;
they also have experience in dealing with the

evidence of women and girls in such cases as incest, rape,

indecent assault and bastardy.

3. It is also felt that one magistrate is able to get on
more intimate terms with a witness—man or woman

—

than is a bench of even two magistrates. Witnesses

may be more willing to confide in a stipendiary magistrate,

whom they know merely as a professional magistrate

presiding in the local court, rather than in someone they

may know as residing in the district or by reason of their

business, political or social activities.

4. The practice of stipendiary magistrates sitting alone

approximates to the model of the Divorce Court.

5. When wives are legally represented they are

normally represented by men solicitors and/or counsel

and, presumably, they are able to instruct them adequately

and are satisfied with the presentation of their point of

view. All stipendiary magistrates report that they find no
exceptional difficulty in dealing with women witnesses and

getting the evidence in domestic cases ; they do not feel

that the compulsory presence of a woman magistrate

would be of particular assistance in this class of case.

6. Only one stipendiary magistrate prefers to sit with

lay justices on domestic cases. All are content with the

present arrangement under which a stipendiary magistrate
can sit with lay justices, if either desire it. All are opposed
to the taking away of the right of a stipendiary magis-
trate to sit alone on domestic cases.

7. It is not known upon what evidence the Magistrates’
Association regards the taking of domestic cases before
a single stipendiary magistrate as “ most unsatisfactory ”.

It has not come to the notice of any stipendiary magistrate
that any of the parties who have appeared before them
regards the practice as unsatisfactory or embarrassing.
Nor have their lay colleagues expressed any desire or
feeling that the present system should be altered.

8. In 1946 eight stipendiary magistrates were on record
as sitting with lay justices on domestic cases.

9. Stipendiary magistrates take only a small proportion
of the domestic cases in the areas to which they are
appointed and it would be impossible to have one
domestic court presided over by a stipendiary magistrate
taking all the cases. The first claims on a stipendiary
magistrate’s time are criminal cases and summonses
issued by official bodies, and the amount of time he
can give to domestic cases varies from court to court and
from day to day. Three stipendiary magistrates can fix

special domestic courts with organised rotas of lay
magistrates. Three have domestic cases in their ordinary
list 'but -taken after their ordinary work and eight are only
able to assist the domestic courts if cases are still waiting
for trial when they have completed their ordinary list

—

often in the afternoon. In these -eleven courts no rotas
of lay justices are organised and the stipendiary magis-
trates report that it would not be reasonably practicable
to do so, owing to the uncertainty as to the time at which
they take domestic cases. It would, in addition, impose
extra duties on lay justices at a time when it is difficult

for them to add to their normal duties, particularly in
the afternoon.

(Dated 24th November, 1952.)
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PAPER NO. 112

s™“ COUMS submitted by the society of

Special

domestic
courts

Domestic
cases set down
in list but
taken after

ordinary list

Relieves

domestic
courts when
ordinary list

permits

Sits alone
or with

magistrates (
3
)

Rota of
magistrates

Rota
considered

practicable

1. Birmingham
Yes Alone No

2. Cardiff
Yes Alone No

3 . EastHam
; West Ham Yes Alone ?

4. Huddersfield
Yes Generally

alone
Sometimes
available

(less than
50 per cent.)

No

5. Hull
Yes Alone No

6. Leeds
Yes Alone No

7. Liverpool (‘)

8. Manchester
Yes Alone No

9. Merthyr Tydfil
(Circuit)

Yes (
2
) Generally with

magistrates
Rota

10. Middlesbrough ... Yes About 50 per
cent, with
magistrates

Rota

11. Pontypridd (Circuit) Yes Alone No
12. Salford Yes Alone No
13. Staffs: Potteries

(Circuit)
Yes Alone No

14. South Stafford
(Circuit)

Yes Alone No

15. Swansea Yes About 50 per
cent, with
magistrates

Rota

,,, p .
me uumiauy set aown ior trial by the stipendiary m

U Stipendiary magistrate only takes cases referred to him by Divisional Court
> 3< Paw^1

”
CaS6S 3re put m ?rcbnary ,lst> but ^ is more in the nature of a special court

( J Alone means no organised i .
1

j ao luuitm me nature oi a special court.
organised arrangement under which lay magistrates sit with the stipendiary.

(Received 26th November, 1952.)

EXAMINATION OF WITNESSES
Wr. WALDO BRIGGS and Mr. F BANCROFT TURNER, representing the Satiety of Stipendiary Magistrates

oj England and Wales; called and examined.)

8617. {Chairman)'. We have ibefore us, as representing
f* X/.U.. a. . . ,,, .

&,
' 'S) A t/^AA COCUlllIK

the society of Stipendiary Magistrates, Mr. Waldo Briggs
the Chairman, and Mr. Bancroft Turner, the Honorary
Secretary. I see from the memorandum that the Society
was formed on 29th April, 1939, and the present fifteen
stipendiary magistrates are members of the Society. You
then set out the areas for which stipendiary magistrates
have been appointed. Your memorandum deals only
with one point. Do you wish to enlarge upon it, or to
add any other?—(Mr. Briggs)

:

We have come here, my
Lord, to resist the suggestion of the Magistrates’ Associa-
tion that we should no longer sit alone in matrimonial
cases. That is really the only point we wish to make.

8618. I noted that, but you do not wish to add any other
point now?—May I just make one or two points in support
of our view? First, for over a hundred years stipendiary
magistrates have sat alone in courts of summary jurisdic-
tion, and their right to do so has always been carefully

preserved. For example. Rule 13 of the Juvenile Courts
(Constitution) Rules, 1933, states:—

“ Provided that if at any sitting of the juvenile court
the only member of the panel present is a Stipendiary
Magistrate and he thinks it inexpedient in the interests
of justice to adjourn the proceedings, he may sit alone.”

And Section 9 (6) of the Summary Procedure (Domestic
Proceedings) Act, 1937, provides :

—
“Nothing in this Act shall prevent the hearing . . .

by a stipendiary magistrate, or by a metropolitan police
magistrate, when sitting alone.”

That Act has been repealed and re-enacted by the

Magistrates’ Courts Act, 1952, Section 121 (2) of which
preserves the right of stipendiary magistrates to sit alone
for the trial of domestic proceedings. Further, the Metro-
politan Police Courts (Domestic Procedings) Order, 1952,
which sets up a special court to deal with domestic pro-
ceedings in part of the metropolitan area, has a proviso to
Clause 2 in similar terms to Rule 13 of the Juvenile Courts
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(Constitution) Rules. The Report of the Royal Commis-
sion on Justices of the Peace, published in 1948, after
expressing the opinion in general terms that it should be
the usual practice for lay justices to sit with a stipendiary,

goes on to say :
“ We do not recommend any alteration

in the law giving stipendiaries power to sit alone ”—that

is in paragraph 247 of the Report.

The next point is this : by the time the case comes into
court to be tried, the time for conciliation is usually past,
and the case has to be tried according to law, and effect

given to the legal rights of the parties. Of course, if

at that stage there appears to be any chance of reconcilia-

tion the case can be adjourned to see what the probation
officer can do. But, in our view, justices should not take
any part in attempts at reconciliation, or, if they do, they
should take no further part in the case judicially.

Another point is that if it were always necessary to have
a lay justice present, difficulties would arise when it became
necessary to adjourn the proceedings. Also it would be
difficult for the stipendiary magistrate to help by taking
cases from the domestic court when he has finished his

ordinary list. While we welcome the presence of our lay
brethren, we think that to make their attendance com-
pulsory would give rise to many difficulties.

Then, again, we do not think that the presence of a
woman on the bench helps women to discuss intimate
matters. In our experience they are ready to speak quite
frankly and freely to a professional magistrate, and, of
course, they are frequently represented by male solicitors

or counsel, to whom they must already have related these
intimate matters. The only other point I wish to make is

that one wonders whether the Magistrates’ Association
would suggest that the judges of the Divorce Court should
have a woman sitting with them when they try cases.

8619. Yes. The suggestion with which you are dealing

is in the memorandum of the Magistrates’ Association,
paragraph 38, and it is :

—
"We consider the existing legal provisions by which

a single stipendiary or metropolitan magistrate is

empowered to hear and decide domestic cases alone is

most unsatisfactory. We are of opinion that all domestic
proceedings in magistrates’ courts should be brought
before a bench of not less than two justices and
preferably three, and constituted to include so far as

practicable both a man and a woman. Such a proposal
should present no difficulties in practice, in as much as

there is an adequate number of lay magistrates available

to assist in this work.”

I follow your reasons, which appear partly in your
memorandum and partly in your statement. We have had
handed to us two documents this morning: one is headed,
“Supporting Statement” [Paper No. Ill]—I suppose,that
contains a summary of certain matters which you wish to

bring to the attention of the Commission, and which we
can have an opportunity of reading at our leisure?—Yes,

my Lord.

8620. Will you explain the other document [Paper No.
112] to us?—Will you allow Mr. Bancroft Turner to ex-

plain it? He has prepared the schedule and, I think,

will do it much better than I can. (Mr. Bancroft Turner)

:

The first column, “ Special domestic courts ”, means that

the stipendiary magistrate for that area has his domestic
court list and takes that and nothing else that day or
morning. There are only three of them. (In Merthyr
Tydfil the magistrate does some preliminary work first,

but it is more in the nature of a special court.) In the
second column, there are three courts which have
matrimonial cases set down in the stipendiary magistrate’s
list but they are taken after the ordinary work. As
soon as he can get through his ordinary work he starts

with his domestic cases. In the third column eight courts
are mentioned. In these courts the stipendiary magistrate
does not have domestic cases set down in his list. We
get through our .ordinary work, that is, the criminal work
and official summonses, then if the other courts have work
left over, we send across and the cases are passed to us.

That very often happens in the afternoon. The amount
of relief we can give varies tremendously from court to
court. Mr. Briggs can relieve the domestic courts prac-
tically every week. With myself at Manchester it is very
intermittent, perhaps two or three times a month, and that

generally in the afternoon 'because of the work.

19447

8621. Will you tell us for what areas you and Mr.
Briggs respectively sit?—iMr. Briggs sits for Huddersfield. I
was for thirteen years at Salford, now I am at Manchester.

8622. Mr. Briggs mentioned ithat if it was compulsory on
the stipendiary to sit with lay magistrates, it would be diffi-

cult for him to relieve the domestic courts. At present he
can simply say, “ I am free ,to take cases ”, whereas in
the other event, I suppose, he would have to look around
for a lay .magistrate to sit with him?—That is so, and the
times of starting would be very irregular. Moreover, if

there are cases left over, it does mean that the lay magis-
trates in the domestic courts are all occupied.

8623. Then will you go on to the next column?—You
will see that we nearly all sit alone. Merthyr Tydfil,.Mid-
dlesbrough and Swansea have rotas. In Merthyr Tydfil
the stipendiary generally sits with lay magistrates, but in
Middlesbrough and Swansea the experience is that lay
magistrates attend for only about fifty per cent, of the
time.

8624. That is in domestic cases?—This schedule deals
only with domestic cases. At Huddersfield, where Mr.
Briggs generally sits alone, if there is a spare woman magis-
trate from the lay magistrates’ court, then she sits with him
on domestic cases. It is rather less than fifty per cent, of
the .time. Then as to the last column, “Rota considered
impracticable ”, of course that would be very much better
answered by magistrates’ clerks. But most stipendiary
magistrates—I asked ithis specific question of them—do
refer to their clerks and of course, “ considered impractic-
able ”, covers a variety of reasons. In one or two courts
it would be very inconvenient and it could not be guar-
anteed that there would regularly be a lay magistrate, and
particularly a woman, available. In Manchester it would
be really an impossibility to get a woman magistrate to sit

with me when I go on to domestic work, except on the off-

chance that there was a woman magistrate on the premises
for some other purpose. (Chairman) : I think you have
explained that fully, and I have no more questions.

8625. (Mr. Mace)

:

I understand that the column show-
ing where the stipendiary sits with a lay magistrate refers
to domestic cases?

—

(Mr. Briggs)

:

Yes.

8626. But those stipendiaries, when sitting on criminal
cases, sit alone?—Sometimes, sometimes not.

8627. Let me make clear .that anything I am going to
say is not necessarily an expression of my own personal
views. I only want to ask questions to clarify the position.
Is it the practice, when the stipendiary is dealing with
matrimonial work, to use probation officers to try to effect

reconciliation?—Yes, certainly.

8628. And to get reports on the home?—Yes.

8629. With great respect to a stipendiary magistrate, he
is a trained lawyer and looks through the eyes of a lawyer
on ithe facts of a case. He cannot avoid that, can he?

—

I suppose not. After all it is a legal problem. It is a
question of the rights of the parties.

8630. Where there is a dispute on the very delicate issues
affecting husband and wife, where perhaps a husband has
told his wife to get out, go back to mother and stop there,
the fact that he said it is easily determinable. He prob-
ably admits that he said it, but is it not rather (the know-
ledge of those parties, the knowledge of the life that those
parities lead, which is of advantage to the court?—I do
not think so, but of course we have that knowledge. We
sit there day to day, week to week, year to year. I have
sat for nearly twenty-two years, and one does get to know
something about the domestic conditions of the people.

8631. You do not think that a lay magistrate, and, in
particular, a woman lay magistrate, drawn from that local
area and obviously appointed to the bench because of some
qualification, would be more suitable for the general run of
domestic cases that come to the magistrates’ courts?—

I

venture to think that local knowledge is a disadvantage
to some extent, because people may tend to let their out-
side knowledge influence them, instead of deciding -the case
on the evidence.

8632. You see, that is the point that I am putting to

you, which is the problem for this Commission. As I put
to you, you as trained lawyers, with all the skill that you
have, and knowledge of social conditions of the area,

cannot help looking at the case as a legal problem. Yet
many of these domestic disputes are not really legal

A 4
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problems, they depend on a knowledge of the living con-
ditions of a class of person who comes before the bench?

I am afraid I do not agree. It is a legal problem. The
complainant says that her husband has deserted her or
has been guilty of cruelty, and the facts have to be
ascertained and effect given to the legal rights of the parties
arising from those facts.

8633. Before 1 leave that point may I refer to the Metro-
politan Police Courts (Domestic Proceedings) Order, 1952?
The idea behind the Order is that, although the metro-
politan magistrates have in the past been trying these
domestic cases alone, they are now to sit in domestic courts
where they will have the assistance of two lay magistrates.
Would you like to comment upon that?—There is this
comment I would make upon that, that it is quite
impracticable in the provinces. I understand that the
Chairman of the Metropolitan Domestic Court is selected
from among the metropolitan magistrates by the Chief
Magistrate, who has what you might call a pool of metro-
politan magistrates from whom he can choose, I think
some twenty-six. We have only one stipendiary magis-
trate in each place . If some sort of organisation like the
metropolitan domestic courts were ito be set up in the
provinces it would mean that the stipendiary magistrates
would do practically nothing else but matrimonial cases.

8634. But, as I interpret this Order, it means this, that
where in the past a metropolitan magistrate sitting alone
has been a good and sufficient court, it is now proposed that
he should have the assistance of lay magistrates in trying

xt
6 C

t
ses ' He has been dePrived of the right to sit alone?

—No, he has not been deprived of it because he can sit
alone if he thinks necessary and the others are not present.

8635. Are the stipendiary magistrates as a whole able to
try domestic cases apart from, out of the atmosphere of,
their criminal courts?—I do not quite know what you
mean by

1

out of the atmosphere of their criminal courts ”.

8636. Let me explain. We have had evidence of this
before the Commission. You as a magistrate go into court,
you most probably take some routine applications first in
connection with non-payment of fines or something like
that, or the remands on criminal cases. You then take
your urgent criminal work. That is the normal procedure
of your courts, is it not?—We take the criminal cases first
because we have to clear the court to hear matrimonial
cases, and we cannot keep on clearing the court and then
bringing people back, that is very inconvenient.

8637. So sitting outside waiting for you to finish your™al work are a husband and wife and perhaps some
children?—They are waiting at the lay matrimonial court
as a rule.

8638. I -am looking at your suggestion that the stipen-
diary magistrates should do matrimonial work. Where a
stipendiary magistrate takes domestic work, is not the delay
to the parties going to be longer because he has his primary
duty 'to clear his criminal work in the morning?—That is
true. We do not want to alter the system.

8639. Have the stipendiary magistrates sufficient time to
set aside complete periods to hold domestic courts, so that
the parties would not be brought into court immediately
after a man has 'been sentenced to six months?—I do not
quite follow.

8640. The suggestion put is this, that it is not right that
a husband and wife should have to occupy the same places
in the court which have just been occupied by criminals,
and that the same policeman who has been in charge of
criminals, say, a man who has just been convicted of street
betting or something like that, should now be felling the
spouses where to sit or stand.—That is a matter of
arrangement. It does not affect the jurisdiction of the
stipendiary magistrate to try the case. (Mr. Bancroft
Turner) : I do think that these are academic difficulties.We have no palatial premises and husband and wife are
bound to mix with the people going into the other court.
It is impossible to keep them absolutely separate. At
Manchester, for instance, they are all in a common hall, or
waiting outside the courts, and they are sent across when
we are ready to deal with them. I do not think that
the witness box is contaminated by the people who have
been in before, and the police officers are very human.
They have not got one tone of voice for a prisoner and
one for a husband. It is the same tone of voice for the
whole lot. You really would not know whether you were
a prisoner or a husband,

•

8641. That may be. But this is the complaint of wit-
nesses who have given evidence before us. Would you
express a view that all domestic proceedings, whether
before a stipendiary or before lay magistrates, should be
conducted in a private room round a table without the
elevation of a bench?

—

{Mr. Briggs)

:

I should say definitely,
no. (Mr. Bancroft Turner): Very definitely no. Might I
just add this in regard to the special domestic court which
has just been set up as an experiment in the metropolitan
area? Whether it will ibe possible to supply a stipendiary
magistrate to sit in additional domestic courts should the
idea be extended to the whole of .the metropolitan area
is doubtful. We have had these domestic courts in the
provinces for some fifteen years. We started after the
1936 Report of the Departmental Committee on the Social
Services in Courts of Summary Jurisdiction. Whereas in
1946 there were eight such courts, there are now only
three. They have not proved the success in the provinces
it is now hoped they will be in London. Since 1936 we
have got marriage guidance clinics established generally,
we have the probation service thoroughly organised for
conciliation, and there do not seem to be, in my respectful
submission, any different considerations in the trial of a
domestic case from an ordinary case.

8642. (Mr. Maddocks)

:

Would you explain this to me?
Does your domestic court sit in the same building as you
sit in?—There is a building across the road which is a
juvenile court building, and on non-juvenile court days,
if necessary, we borrow the two courtrooms there and use
those for matrimonial cases. Four times a year we have
three courtrooms taken by the assizes and four times a
year we have two courtrooms taken by the sessions, so
we have to eke out our accommodation as far as we are
able.

8643. As far as Manchester is concerned, whether a
domestic case is being tried by a stipendiary or by a
domestic court, the difficulty about the unfortunate parties
having to wait where they may see a policeman is quite
insuperable?—(Mr. Briggs) : It as so in Huddersfield also.
There is no accommodation for witnesses waiting in the
Huddersfield court at .ail, none whatever. They have to
wait in court or else outside but in the building. There
are no waiting rooms for witnesses at all.

8644. As a matter of interest, do you use your jailors
to deal with the people in domestic cases, when they come
in?—We have no jailors.

8645. In my court in London, our jailor looks after the
prisoners and our warrant officer looks after the parties

in a matrimonial case.—I have only two warrant officers.

(Mr. Bancroft Turner): The dock officers does not look
after the matrimonial cases.

8646. (Mr. Young): Mr. Bancroft Turner, you said that
since 1936 the probation service and the marriage guidance
clinics had been developed. I did not appreciate the
significance of that remark. Do you think that that has
reduced the number of cases?—I think it has. In 1936
there was something to be said for the fact that a magis-

trates’ oourt would talk to the parties and advise them to

get together. But since the introduction of marriage
guidance clinics and the probation officers to do recon-
ciliation work, by the time that the case gets into court

it has been thoroughly sifted. The cases likely to be
reconciled have been referred for reconciliation, so that

we can get on and deal with the legal issues, subject to

taking advantage of any sign of willingness to be recon-

ciled on the part of the parties when they give their

evidence. Or at the end of the case for the complainant,
you may think there is a little hope of reconciliation and
may suggest the case should be adjourned in order to see

what the probation officer can do.

8647. (Chairman): I think I heard you say that in

those circumstances, as a rule, the court would concentrate

on trying the issues?—Yes.

8648. (Mr. Young)

:

So it would be putting it fairly to

say that the result of your own experience, since the

development of marriage guidance councils and the pro-

bation service, is that the cases you have to try now are

nearly all cases where reconciliation is difficult?—By and

large, yes.
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8649. Is that just your impression or have you figures to

prove that?—We have no figures.

8650. But you have a definite impression that that is

so?—Yes, I started in 1938. (Mr. Briggs): I go back to

1931.

8651. How do you get this impression?—(Mr. Bancroft
Turner)

:

It is rather difficult for me to answer that. In

my experience at Salford, where I did everything, starting

with the applications, the parties were interviewed very

carefully when the application was made and in those cases

in which there seemed the slightest chance of reconcilia-

tion they were advised to see the probation officer and
if a reconciliation was not possible to come back and
renew their application. One has to be very careful

about reconciliation. I have had so many people come
before me applying for a summons and explaining that

they had had a previous summons but had been ordered to

be reconciled.

8652. Ordered to ibe?—Yes. You have to make it

dear that it is entirely voluntary.

8653. Have you many cases of parties being reconciled

more than once?—Yes, lots. Some of them make a habit

of it

8654. (Mrs. Allen): You expressed very definite oppo-
sition to the suggestion that it might be desirable that

these matrimonial cases should he conducted in a private

room round a table. Will you give us your reasons for

that view?

—

(Mr. Briggs)

:

One reason is that it is a court

of law, it is not an informal talk round the table, a sort

of family council. The parties have come to the court

to have their rights decided. (Mr. Bancroft Turner)

:

You
do tend to hear things that are irrelevant if you sit round
a table.

8655. <Chairman) : I think I heard you say, Mr. Briggs,

that if you once had the informal chat it was difficult for

you to try the case?

—

(Mr. Briggs): That is so.

8656. Because you had heard too much in confidence

from the parties?—Yes.

8657. (Mrs. Allen)

:

Secondly, I am not quite clear yet

as to what is your main objection to lay magistrates sitting

with you on .these domestic cases. I rather gathered that

you implied there might be difficulties as to the availability

of lay 'magistrates, but I should like to know what your

main objection is?

—

(Mr. Bancroft Turner): It does not

help very much. One is so anxious not to say anything

that would in any way appear to belittle what lay magis-

trates do, but our .general experience is that it does not

help very much. I put the specific question to all our

members, “ Do you find (the presence of a woman magis-

trate (a) puts a woman witness more at ease
; (b) assists

you in finding the facts? ”, and they all replied that they

had not found that that was the case at all. It is an ill-

balanced court, a professional with many years of experi-

ence, taking thousands of cases a year, and the lay

magistrate with a very limited experience. I have always

found lay magistrates very conscious of the fact that their

experience is very limited. It becomes a stipendiary’s

decision in the end. The lay magistrate cannot help on
legal principles, cannot help with what is relevant or

irrelevant, cannot help in the conduct of the case in bring-

ing out the facts, and it seems rather unfair to compel
him or her to be .there to take such a very small part in

the proceedings. If they come I am always very glad

to see them. Then there is this, you are always having

to make a conscious effort to bring your lay colleagues

into the case, to see .that they are following it and to see

how their minds are working. That is rather a distraction.

Our experience is that the presence of lay magistrates does

not help sufficiently to justify it.

8658. You say their presence does not help : has it any

detrimental effect?—No, I should not say so, except that

you have one eye on the witness and one on your lay

colleague. You are not sitting with a .person with similar

training to yourself who listens to .the case and discusses

it afterwards. You are keeping them in the picture the

whole time.

8659. On the other hand, the .person you are sitting with

might have a very wide experience in other directions and
could assist in assessing what has been put forward. Do
you agree?—You cannot pick your lay colleague. You
have to run througjh the rote,

19447
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8660. (Chairman): I wonder if I might perhaps help.
I have had experience of sitting, first, as a judge of first

instance all by myself
;
secondly, in the Court of Appeal

with .two colleagues ; thirdly, in the House of Lords with
four colleagues. In appellate tribunals it is a very great
help of course to have other persons sitting with you,
because the witnesses have been heard in the court below
and you are applying your mind to what is the right
answer on the appeal

;
but if you are sitting as a judge

by yourself, simply, for instance, to find facts, you must
concentrate on the evidence, and you have to put the
questions that you think will clear things up. I can
appreciate, without any disrespect to anyone who might
sit with one, that to some extent finding facts is a one-
man job. I have no experience of magistrates’ courts
and I should not presume to offer any opinion on whether
a lay colleague is a help there. I spoke by way of com-
ment on what I understand to be Mr. Bancroft Turner’s
difficulty.

—

(Mr. Briggs). I think we should accept that
point of view. It is very helpful. It does state our view.
Moreover, in the Court of Appeal work you have col-
leagues who are all professional.

8661. (Lord Keith): Do you ever say to a lay magis-
trate, “What do you think of .that witness ”?—Oh, yes.

8662. (Mrs. Allen) : A lay magistrate might have a very
wide experience, not only in regard to matrimonial prob-
lems, but of the social background of the parties, and that
experience might assist in the assessment of facts, because
in these matrimonial cases there are often aspects other
than purely legal ones. Would you feel even then that
a lay colleague is really of no assistance to you?

—

(Mr.
Bancroft Turner)

:

I am not sure how .the fact .that you
have had a very wide social experience—which some
stipendiary magistrates have as well—would help you in
determining whether A has committed adultery, or whether
he has struck his wife, and so on. It may lead you to
draw very far-fetched inferences from your own experi-
ence rather than sticking to the evidence. I do not think
that it is an unmixed blessing.

8663. (Mr. Beloe)

:

Can you tell me how the procedure
in Bradford differs from the procedure in Huddersfield?

—

(Mr. Briggs): They have no stipendiary magistrate in
Bradford now and I am afraid I could not answer for the
procedure there.

8664. The Bradford domestic cases all come before
lay magistrates?—Yes, all the cases come before lay
magistrates at Bradford, criminal and domestic, because
they have no stipendiary magistrate.

8665. Do I understand that the twelve places which have
not got a “ Yes ” against them in column 1 of the schedule
you have given us, do not have domestic courts?—No, they
do not have special days for domestic cases.

8666. Are there in those twelve places lay magistrates
as well as a stipendiary?—Yes.

8667. What do the lay magistrates do?—They try cases
which the stipendiary magistrate does not try.

8668. Do they then mostly try the domestic cases, or
are the domestic cases just shared between the lay
magistrates and the stipendiary sitting alone?—Speaking
for my own court, all the cases are put into the list,

then we divide this up when we go into court. Generally
the matrimonial cases go to the lay justices, except cases
of adultery or cases which are known to be of special
difficulty, which are left with me. When I have finished

my ordinary list, if they have any cases left over, I take
those cases.

8669. On what occasions do lay magistrates sit with you,
just when there is one available?—We have a daily rota
and if there are more than enough to form a second court,

those that are left over sit with me. Sometimes they
go away at twelve o’clock.

8670. If you were not there they would not be able
to go away at twelve o’clock?—No, they would not.

8671. (Lady Bragg): Might you have a case where you
had 'both spouses present, a defended case, and no
solicitors, and you had really to decide which of two
people you believed?—Yes, that does happen.

8672. Would you feel then, when it was really a case
of assessing human nature, that you might be the richer

for having a lay magistrate present, so that you would
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have the opinion of someone whom one would suppose
had been appointed to his job for commonsense?—It is

our training to sit alone.

8673. Yes. Would you feel the value of another opinion
in those cases?—It depends whose the other opinion was.

8674. If you could choose your lay magistrates would
that suit you?—That cannot be done.

8*675. I know it cannot, but I am asking you that?

—

Yes, if I could choose my lay magistrate it might make
a difference.

8676. I think you said that you had asked your fellow
stipendiary magistrates whether they would feel that a

wife witness would be put more at ease if a woman
was sitting on the bench with you, and they said, “ No ”?

—Yes.

8677. How did they know?—Because wives display no
reluctance in telling the facts, that is how we know. They
speak quite freely. The men are much more reticent

than the women.

8678. I was coming to that. People have said to me
that perhaps the husband would be more at his ease
if there was a woman on the bench. It has been put to

me, that the woman lay justice does appreciate a husband’s
point of view. What do you think?—Of course, it is not
a question of appreciating a point of view. It is a
question of administering the law as it is.

8679'. Finally, one of your reasons for not having lay
magistrates sitting with you lies in the actual mechanics
of the thing, does it not? I think you said that it could
not be guaranteed ylou could always get a woman
magistrate to sit in Manchester?—(Mr. Bancroft Turner)

:

Yes, that is so, but my personal feeling on the matter is

not limited to the mechanics. At Salford I had a rota
of women justices to sit with me on domestic cases. I

forget whether it lasted twelve months or eighteen months,
but it was allowed to die because all of us felt it was
rather a waste of time.

8680. I have not quite understood that. Did yon allow
it to die?—'Neither myself nor my women colleagues
thought it was worth their while attending the domestic
court in order to sit with me.

8681. I was going to suggest that if the mechanics are
the difficulty, more magistrates could possibly be
appointed. That would not be a real difficulty, if stipen-
diary magistrates supported this and wanted it?/—That is

a matter for the Lord Chancellor. If there are more
magistrates it means they sit fewer times. They only
sit about twenty days a year now. That is one of the
difficulties, they sit for a week and then they have
several months off, with other business and concerns they
must forget a lot of what they have learned in that
week, before they sit next time. It is becoming more
and more difficult to get magistrates in the provinces to
give additional time to their court work.

8682. You are speaking of Manchester?—And the in-
dustrial North, which is the only part I know. (Mr.
Mace)

:

Perhaps for clarity I might say that in Liverpool
our lay magistrates do not sit for a week. They sit on
a rota which varies. It means that a magistrate does
not come on for two or three weeks. (Lady Bragg)

:

I

think benches vary very much.

8683. [Mr. Brown): You said that you had some re-

conciliation machinery at work in your court. Would
you for my benefit explain the mechanics of your -recon-
ciliation machinery?—I have no experience of the arrange-
ments in Manchester, but, at Salford, people knew they
could go to the probation officer to ask his advice if

they were in any domestic trouble. That is how a lot
started. A lot more was started by the magistrate, who
was myself in those days, when the woman applied for
a summons, saying, “Is there anything really between
you and your husband, is it not a matter you might
talk over? ”, and they were simply referred to the proba-
tion officer. Then the probation officer fixed up a meet-
ing with the .husband and wife, and if he could effect

a reconciliation that was the end of it as far as the
court was concerned. One never got a report as to what
had happened.

8684. So you have no figures as to how many cases
ended at that stage?—No, I have not now.

8685. You could not make an approximation?-—No.
It would be a wild guess.

8686. [Chairman): Would there be any figures avail-
able of the number of times a person applied for a sum-
mons, saw the probation officer and subsequently did
not carry on with the case? Would those figures be avail-
able in Salford?—I doubt it. [Mr. Briggs): I should
doubt very much whether any figures are available. (Mr.
Bancroft Turner): Not distinguished like that. Some of
the returns I remember had “Number of cases where
conciliation successful” but whether conciliation was
started before or after the summons I could not say.

8687. (Sir Frederick Burrows): The sole punpose of
your memorandum and your evidence today, I (take it,

is to refute .the evidence given by the Magistrates’ Asso-
ciation. It is for no other reason, is it?—I do not think so.

8688. Would you agree that seventy-five per cent, of
all matrimonial cases in England and Wales are dealt with
by lay magistrates?—I would not be surprised, I have
no idea.

8689. Does it follow from your evidence that you think
that that course is wrong and that all matrimonial cases
should be tried by a stipendiary magistrate?

—

(Mr.
Briggs)

:

The answer to that is it is not possible. There
are only fifteen stipendiary magistrates in the whole
country. It would be better if it were possible. (Mr.
Bancroft Turner)

:

My own personal view is that if it could
be done, you should have a lawyer to try domestic cases
which may result in a separation or maintenance order,
just as you do for trying cases that may result in a divorce
decree. There is a lot of law in all these cases.

8690. I gather from your evidence that you do not
seem very enamoured of the idea of having lay magis-
trates sitting with you, especially women lay magistrates?—i have a tremendous number sit with me.

8691. I am afraid I gathered from your answers to
questions that it took you nearly as much time to deal
with your lay magistrate as it did with the evidence of
the applicant?—Then I have given a wrong impression
there.

8692. (Chairman): I confess I did not get that im-
pression from you.—It is not the time, it is purely the
distraction. (Chairman): I gathered that sometimes it
would be a distraction from your concentration on the
case to bring in another by way of consultation, but I do
not remember your making such a statement as that
referred to by Sir Frederick, that it took you as long
to deal with your colleague as it did to deal with the
applicant.

8693. (Sir Frederick Burrows)

:

That is the general
impression I .gathered. I did not say (the witness said

'Do not think for one moment that we are at arm's
length with our lay colleagues. We work in the completest
harmony and friendship with our lay magistrates and
these difficulties sont themselves out automatically and
naturally. (Mr. Briggs)

:

I should like to endorse that.
My -relations with my lay colleagues have been most
harmonious in the whole of the time I have been in
Huddersfield. (Mr. Bancroft Turner): We have the
greatest admiration for them. I hope nothing I have said
wall lead anyone to think I have anything for them but
the greatest respect.

8694. (Mr. Flecker)

:

Am I right in thinking that
occasionally you get children of fourteen years and under
as witnesses in domestic cases before you?

—

(Mr. Briggs):
Children appear as witnesses very rarely in domestic cases.
It does not often happen.

(Lord Keith): Might I just ask one question?
Would you be relieved if domestic proceedings were all

dealt with by lay magistrates?—I do not know whether
we should, but I do not think they would.

8696. I just wondered whether you would 'be quite
happy to see all domestic proceedings passed to lay
magistrates to deal with, leaving you free to deal
exclusively -with the other matters that come under your
jurisdiction?—I do not think it would be wise.

8697. But I wondered whether you would feel happier
to be relieved of domestic proceedings?—No, I do not
think so. I do not take the majority of them.

8698. If you do not take the majority of them, is it

worth your while taking any?—-There are always the

cases of adultery and there are the cases which involve
difficult points of law, I think it desirable that we should
do those,
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8699. You are looking at it from the point of view of
administration of justice?—Yes.

8700. You think that there are certain cases of domestic
dispute that it is better a stipendiary magistrate should
deal with?—Yes, that is so.

8701. {Mr. Justice Pearce): I should like to clarify

your position, as you appear to have given a slightly

differing impression to various members of the Com-
mission. Is this what you mean? If you are sitting

alone you are completely concentrated on trying to find
the right answer, with the knowledge that at the end
of the case you have got to produce that answer. That
is really an unusual form of concentration which you
develop and that is your job. It is a different form of
concentration if you have at the back of your mind a
doubt as to how that piece of evidence is striking the
person sitting next .to you, and whether he has noticed
a particular pointer which you think you saw. Now to

that extent, you are losing something in concentration
and losing something in the result in your mind. It may
be that if he is a person of wisdom, you will get help
from him. Would you agree to that?

—

{Mr. Bancroft
Turner) : Yes.

8702. If he is not a person of wisdom you may be
hindered, not helped. It may be that on a doubtful point
he will turn your mind the wrong way. You do not think,

I gather, that the amount of help .that you are likely

to get from a lay colleague outweighs the defect of
making your concentration less single-minded. Is that
what you were saying?—That is so.

8703. It is a question of weighing the one against the
other?—'Not only that, but I do find that in the end
the decision is left to me.

8704. To take the example of quarter sessions, it may be
the Chairman in the end who is the person to decide
the case, and whether he gets help from his colleagues
or not, depends really on the value of their point of
view as individuals?—Yes.

8705. {Chairman)'. Would it improve matters, from
your point of view, if the procedure were that you
conducted the examination of witnesses entirely without

{The witnesses

feeling any obligation to bring in your lay colleague,
but at the end of each witness’s evidence you would be
free to turn to your colleague and say, “ How did that
witness strike you”? Would that be of assistance?

—

{Mr. Briggs)

:

I do not think that would help very much.
I do not examine the witnesses. If the parties are
represented, counsel or solicitors examine them, if they
are not represented the clerk examines them.

8706. I follow. I have used the wrong word. But
you are conducting the case in the sense that if you
wish to put additional questions you do, and if you wish
to intervene because you think the question is not fair

or is against the rules of evidence you do so. You are
conducting the case in that sense and in that sense
I used the word. Suppose that you are the person who
is conducting the proceedings but a lay (magistrate, whose
good sense and experience you respect, is sitting with you.
Would it be a help to be able to turn to him and say,
when each witness has finished, “What did you think of
that man’s (or woman’s) evidence”? Or would it be
unsettling in the sense that if he differed, you might be
put in doubt? Which way do you look at it?—I think,
on the whole, probably unsettling, that is more likely.

Mr. Bancroft Turner says he agrees with me.

8707. (Mr. Maddocks): Is the difficulty this? If the
lay magistrate does disagree with you, it puts you in
an impossible position?—Yes. If there are two they can
over-rule you, and can over-rule you on points of law.

8708. {Chairman)

:

If there is only one you just differ?—And then the parties have to go away and come back
again. (Mr. Bancroft Turner): Generally they do not
carry a slight difference to the point of a different verdict.
But it really has an unsettling effect.

8709. {Lord Keith): I have known cases where the
lay members of the tribunal were right in law and the
skilled Chairman was wrong.

—

{Mr. Briggs): That may
happen. {Mr. Bancroft Turner): That might apply to
the Court of Appeal. Accidents will happen.

{Chairman): Thank you for your memorandum and
for the help you have given us this morning.

withdrew.)

PAPER No. 113

MEMORANDUM SUBMITTED BY MR. E. R. GUEST
This memorandum deals only with points of procedure

which have been found inconvenient or productive of a
sense of injustice in the course of day-to-day practice in a
busy court of summary jurisdiction.

A. Appeals in matrimonial matters from courts of

summary jurisdiction

1. The only form of appeal at present prescribed from
decisions of magistrates in matrimonial disputes lies under
Section 1 1 of the Summary Jurisdiction (Married Women)
Aot, 1895. This provides for appeal to the Probate,

Divorce and Admiralty Division of the High Court. In
turn, the Matrimonial Causes Rules and Rules of the

Supreme Court (mainly under O.LIX) prescribe how such
appeals shall be commenced and conducted. In sum, this

is by notice of motion stating the grounds of the appeal,

and, as the High Court has power at the hearing to make,
inter alia, the order that ought in its view to have been
made, is in effeot a re-hearing. The only material on which
the High Court exercises this power is the magistrates’

clerk’s notes of the evidence and the justices’ reasons,

which may or may not have been stated at the moment of

announcing their decision. Neither the parties nor their

witnesses are heard or seen on appeal.

2. This is manifestly unsatisfactory for many reasons

of which the most important follow.

(a) Nobody conversant with the difficulties of con-

ducting a trial of this kind in a magistrates’ court, usually

without advocates on either side, can suppose that any
human clerk (good as most of them are) can reduce to

writing more than what he considers the essentials from

the flood of bitterness, irrevelance, hearsay and real
evidence (usually forthcoming in that order) from the
unhappy and usually ill-educated parties. There is no
guarantee, and could not be, that he has got down
every point that has influenced the justices to believe one
side rather than the other on issues of fact. Moreover,
a clerk cannot write down demeanour. It is therefore
not satisfactory that the High Court should be permitted
to say on this material, as it often does, that there was
no evidence on which the magistrates could find as they
did. Such a finding is satisfactory enough in the Court
of Appeal which has full shorthand notes of every
question and answer, but not without that.

(b) There is no doubt in my mind that the ordinary
man and woman, reduced to the state of unhappiness
and anger that matrimonial disputes generate in the
sphere for which magistrates’ courts are intended, is
shocked to find that, if a bench of justices has not
accepted the story he has told, he has no chance to
say another word upon it. He knows that an affiliation
case can be taken on to quarter sessions by either side,
and that the pettiest criminal can have a true re-hearing
of his case if he wishes, and naturally cannot understand
why in the much more complicated and important matter
of the break-up of a home he cannot have the same faci-
lities. When I am enforcing orders that have been
unsuccessfully appealed against men have frequently said
to me (when they have given as their reason for non-
payment that the order was wrong, and been told that
that was no reason),” Well, the judges didn’t hear what
I had to say : it would have been different if they had ”,
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(c) With the best will in the world, it is often not pos-

sible at a very busy summary court, correctly to advise

an ignorant appellant (who generally comes at the very

last minute or after it) on the best form that the grounds
of his appeal should take in the notice that he must serve

in twenty-one days from the decision of the justices ; nor

is it satisfactory in such cases either to refuse or give

advice. If it is refused when there is not time to arrange

for legal representation from the poor box the applicant

goes away with a sense of bewilderment and sometimes
injustice. If it is given and it is not followed by success

at the appeal, many are convinced that the summary
court “ had something to do with it ” or “ had a down
on them".

3. None of these disadvantages would arise if these

cases followed the well-tried route that almost all other

appeals from summary courts take, namely, appeal by way
of re-hearing to the quarter sessions if desired, and thence

—or originally—on points of law by case stated to the

Divorce Divisional Court. A case stated, which has been
considered by both parties before being stated by the

justices concerned, should not fail to make clear the faots

on which the justices acted. If it does, it can be remitted

to them to make these clear beyond a peradventure, so

that the decision of the superior court as to whether the

justices were right in law can at any rate be made on the

same facts as the justices considered.

4. Upon this matter I should be prepared to give

evidence if the Commission should wish.

B. Enforcement of orders in matrimonial cases made by
courts other than the enforcing court

5. Time and again it falls to justices to try to enforce

orders made by some court other than their own when
the respondent to the order lives in their area. In such
cases they are not permitted to keep the accounts or

receive the payments, but must act only on the certificate

of arrears from the distant court. There is necessarily

a lag between the issue of that certificate and the day
when the defaulter appears before the enforcing court.

Determined defaulters can and frequently do make it

impossible to deal with these matters as they should be
dealt with, by alleging that they have sent some or all of
the arrears to the original court since the certificate was
received. The justices must then choose between adjourn-
ing the case—and sometimes the defaulter has had to be

brought by warrant and has been hard to find—or work-
ing a possible injustice. Occasionally, of course, the
respondent’s allegation is correct, and one feels that one
has only avoided a wrongful committal narrowly. If the
rule could be that whenever a court was required to
enforce another’s order the accounts should be forwarded
to it and it should then become the collecting court, this

could be avoided on all except the first occasion on which
the defaulter appeared before it.

6. The Commission should know that this simple point
has already 'been brought to the attention of the Home
Office, but not accepted.

C. P.A.Y.E. tax on maintenance orders

7. Hardship is being inflicted on some wives who (a) are
the beneficiaries of orders in justices’ courts, and (b) work
for their and their children’s better living, and (c) have
husbands who cannot or will not pay the orders against
them.

8. The tax authorities have power to charge P.A.Y.E. on
the earnings of married women who are supposed to be
in receipt of such orders as if their earned income was the
total of what they in fact earn and the amount of the
order on their husbands. Thus, where the husbands do not
pay, the woman has more tax deducted from her weekly
pay packet than her earnings warrant. The local tax
collector is supposed, if she tells him her estimate of how
much she will get as opposed to how much she ought
to get, to make a variation accordingly in her P.A.Y.E.
But most such women, who in any event do not know of
this right, are working whenever the tax collector is avail-

able and can no more write about such matters than they
can write a novel. They are handicapped as against the
type of woman who relies on the National Assistance
Board to supplement the order.

9. It is suggested that the tax on the order should be
claimed from the husband. He could be allowed relief as
a married man either to the maximum allowed by the

Finance Acts or to the amount of the order, whichever
is the less. If the order exceeds the legal maximum of
married allowance, why should he not pay tax on the

excess just as he would have done had he committed no
matrimonial offence? It is suggested that the convenience
of the tax collector should not be preferred .to the safe-

guarding of such deserted wives.

{Dated 22nd May, 1952.)

EXAMINATION OF WITNESS

{Mr. E. R. GUEST;

8710.

{Chairman)

:

iMr. Guest, you are a Metropolitan
Police Magistrate. We have before us the letter which
you enclosed with your memorandum. In that letter you
say that you have only dealt with matters of procedure
which, in your view, require alteration, and you have
avoided all matters which you know other individuals and
bodies have dealt with. I am going to ask you shortly some
questions about your experience under the Metropolitan
Police Courts (Domestic Proceedings) Order, 1952, and
also one or two questions on your memorandum, but do
you wish to add anything to your memorandum before I

do so?

—

(Mr. Guest)

:

My Lord, only one short matter, if I

might. I think I ought perhaps to have reminded the Com-
mission that there is at present, when the question of appeal
on an order for the custody of an infant arises, a rather in-

elegant difference between cases where that custody is

ordered under the 1 895 Act, if I may call it that, and cases

where it is ordered under the Guardianship of Infants Act,
1925. In the former case, as the memorandum has re-

minded the Commission, the appeal is to the Divisional
Court of the Probate, Divorce and Admiralty Division by
notice of motion, and, as the memorandum reminds the

Commission, the parties are not themselves heard. But
oddly enough, if the order is made under the Guardianship
of Infants Act the appeal is to quite a different tribunal. It

is assigned to a judge of the Chancery Division in cham-
bers, and my experience is that he invariably does hear the
parties. If he realises .that both parties have been heard
in the court 'below he always hears both. Occasionally
he is not told that and may do the matter ex parte, hearing

called and examined.)

only one. But the same considerations apply to an order

whether it is made under the former Act or the latter.

Courts of summary jurisdiction may make an order for

custody under either, and I personally have once at least

had the odd experience of someone coming for an order

for the guardianship of an infant, there having been a

previous order for the other children under the Summary
Jurisdiction (Married Women) Act, this child being born
after the date when that order was made. And the parent

chose, I think upon advice, to come for a summons under

the Guardianship Act. The order was made under that

Act, there was an appeal, and the party had to appeal to

two different places.

8711. Two different places because one child was dealt

with under one Adt and the other children were dealt

with under the other Act?—Yes, my Lord, and the reason

why that happened, which I perhaps have not made as

clear as I wanted, was that the child dealt with under the

Guardianship Act was in fact only born after the other

order had been made. The point was that the mother had

not yet given birth to the child and no order could be

made in respect of it under the original proceedings.

8712. What would be the remedy you would suggest, Mr.

Guesit?—My Lord, I would respectfully suggest that all

appeals in all such matters, whether arising under the

Guardianship of Infants Act or under the Summary Juris-

diction Acts, should follow the course which I have sug-

gested in my memorandum. There should always be re-

hearings of facts in the same way as there, is a criminal
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re-hearing of facts, and (points of law should go to the
Probate, Divorce and Admiralty Division upon a properly
stated case, exactly as happens in criminal proceedings.

8713. Then the -re-hearing -which you suggest is to quarter
sessions ?—Yes, my Lord

.

8714. Do not think I am objecting in any way, but that
would cut out the Chancery judge in chambers?—Yes,
my Lord. I do not see anything wrong in the judge in
chambers hearing the parties, -but I feel that the same
channel of procedure should be followed in both cases
because of circumstances which anight arise such as I
have detailed.

8715. Perhaps I had better deal with your memorandum
first and then ask the other question I wanted to ask.
You have already dealt with your first suggestion. Then
we come to the question of enforcement of orders in
matrimonial cases made by courts other than ,the enforc-

ing court. I do not propose to question you on that,

with which others -are more familiar, except to ask you
this. You say:—

“The Commission should know that this simple point
has already been brought to the attention of the Home
Office, -but not accepted.”

Could you tell me what reasons were given by the Home
Office for not accepting it, if any?—I cannot, my Lord,
because I did not hear them, they were never communi-
cated to our body., I think the recommendation was one
made by the Metropolitan Magistrates, and also by the

Magistrates’ Association, I believe. They may have heard
why .the proposal was not accepted, but we did not.

8716. Proposal C is also a very interesting one. You
say:

—

“Hardship is being inflicted on some wives who (a)

are the beneficiaries of orders in justices’ courts, and
(b) work for their and their children’s better living, and
(c) have husbands who cannot or will not pay the orders

against them.”

I need not -read it through, we have all studied it, but your
suggestion is:

—

“
. . . that the tax on the order should be claimed

from .the husband. He could be allowed relief as a

married man either to the maximum allowed by the

Finance Acts or to the amount of the order, whichever

is the less. If the order exceeds the legal maximum of

married allowance, why should he not pay tax on the

excess just as he would have done had he committed

no matrimonial offence? It is suggested that the con-

venience of the tax collector should not be preferred

to the safeguarding of such deserted wives.”

I feel a little doubt whether that, which is a matter of

the incidence of taxation, would fall within our terms of

reference, but possibly it might be brought within them

by a benevolent construction. However, I apprehend that

you looked at the terms of reference before putting it

forward?—I did look at them and, if I might be allowed

to say so, I was equally doubtful, but I thought it could

do no harm to include it in case the Commission thought

it was a matter upon which they could proceed.

8717. We are very much obliged to you, and it is a

suggestion which at least might be put to the taxing

authorities perhaps by some appropriate means, whether

by this Commission or not I am not quite sure at the

moment. Passing from your memorandum, I see that the

Metropolitan Police Courts (Domestic Proceedings) Order

of 1952 only came into operation on 3rd November, 1952.

It is very early days, Mr. Guest, and I do not wish to

embarrass you, but could you, as the metropolitan police

magistrate selected for this purpose, give us any observa-

tions on the working of that so far?—My Lord, I think

I could. The Chief Magistrate is sitting for the Tuesday

court and I am sitting for the Thursday court, so I have

had in fact only three days’ experience of how it will work.

There are two observations I feel I could make with

certainty. First, I have no doubt whatever that the removal

of these cases geographically from the inevitable type of

background that you must get in a busy magistrates’ court

—even when you do as we did and set aside two afternoons

a week for matrimonial work—removal altogether from

that atmosphere can only be an advantage from all points

of view. That has been done, because this court sits at

Walton Street and it hears only domestic proceedings ; it

is not normally a criminal court at all. On one day a

week it is used for a juvenile court, but the whole
atmosphere of the place is quite free of any necessity for
considering criminal matters which may interrupt one at

any time in any ordinary afternoon in an ordinary court.

8718. Are there other reasons, besides the risk of
interruption, which make you think that this is an
advantage? Would you specify them as far as you can?
—I will try. The advantage is this: when we have
matrimonial afternoons in an ordinary magistrates’ court,

it is inevitable that there still may be matters hanging
over from the morning which it is not just convenient to
adjourn for any longer .period than from the morning to

the afternoon. They nearly always are small but sordid
criminal -matters, and the witnesses and some of the parties

may be mingling in the only hall we have with mothers
and children waiting for matrimonial cases. I do not
personally like that, and I think it is an advantage that
that is avoided. Secondly, we have to begin the

matrimonial afternoons with a long and, if I may say so,
miserable and dreary process of enforcing payments from
reluctant husbands, which from time to time requires

that they shall be committed to prison. That has to be
done in open court because it is not a domestic proceeding.

I think the less of that that is heard by the parties who
are coming on later the better. The third thing I would
like to say is this. There is not in the average metropolitan
police court, built in Victorian days or at the turn of the

century, very much in the way of accommodation, and
all parties are not always persons of quite the same
charm. The parties for the afternoon list will all be
sitting in the hall together, with their children, at any rate
until the moment when they give evidence. Once again
I prefer the much better accommodation at the new court.

Those are the reasons, other than interruption, that appeal
to me at the moment.

8719. (Lord Keith): I think there are only two points

about which I wish to ask you. You suggest an appeal
to quarter sessions in these cases that are dealt with in

the magistrates’ courts. We had that suggestion from
another body, but I think the suggestion was that it should
be an appeal to a special court which sat in the same
way as quarter sessions sit, that is to say, there would
be a re-hearing. Have you any comment to -make upon
that suggestion?—None, my Lord, provided it is a re-
hearing of the parties orally and in each other’s presence,

I do not think it matters by whom.

8720. That is what was suggested. I am not very
familiar with quarter sessions procedure; how often do
quarter sessions -meet? Is it four times a year?—Not in

London. Outside London it is four times a year.

8721. In London . . .
?—At the County of London

Quarter Sessions there is an appeal day once a month. I

think at Middlesex Sessions it is also once a month, but

it is the County of London Sessions which would affect

my court.

8722. Then once a month would be quite convenient,

but four times a year would mean too much of a hold-up

in the hearing of appeals? If there could not be a re-

hearing for three months that would rather suggest a

special court?—-There are two answers. The first is that

it should never be necessary to wait three months. The
counties of England are divided up in such a way that,

normally speaking, there is at least one recorder’s quarter

sessions—to which, of course, if necessary, lay justices

could be added for this purpose—and a county quarter

sessions, in the course of the .three months. So at worst

I cannot foresee delay of more than six weeks, and that

would merely give the parties time to gather themselves

together. The second answer I would like to be allowed

to make is that I am not aware that appeals are heard
any quicker now, under -the procedure by notice of motion
to the Divorce Division.

8723. Of course in the Divorce Division .there is no re-

trial?—I should like to say that, but it is not the view of
a great many people, I ought in fairness to add. Person-

ally I think a re-trial from paper, as I have tried to point

out, is no re-hearing, but it is considered to be a re-hear-

ing and indeed the court has the powers that it would have
had, had it re-heard in the ordinary way.

8724. (Mr. Justice Pearce) : I do not think it is right to

say that it -is considered to be a re-hearing. It is exactly

the same right of appeal as there is from a judge of first

instance in the High Court. An appellate court has a
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perfect right to come to .any conclusions on fact it likes,

but there is always a limitation in that it does not see

the witnesses, and for that reason it cannot be called a
re-hearing.—I stand corrected. Might I just make one
observation on that? It is not the same in one sense as

an appeal from a judge of first instance, because an
appeal from a judge of first instance, though it is by paper
hearing, if I may use the phrase, is by a shorthand note
from extremely competent shorthand writers, usually from
a hearing conducted before the learned judge with counsel
on each side who go at the right pace and stick to

evidence. What is now sent up, with the best will in the
world, to the Divorce Division is the long-hand notes of
the clerk, who has to do the very best he can in the sort
of circumstances I pointed out in my memorandum.

8725. {Lord Keith): I have one other matter, Mr.
Guest, and it is with regard to your criticisms on taxation.

In the last paragraph you suggest that the tax on the
maintenance order should be claimed from the husband
by the Inland Revenue?—Yes.

8726. Am I not right in saying that, at the present time,

if the maintenance order exceeds £5, the husband must
deduct tax, when he pays his wife?—Yes.

8727. But if it is £5 or under, he cannot deduct tax?
—Yes, that is right, my Lord.

8728. And your suggestion is that in that case the tax
should not 'be taken into account in completing the
P.A.Y.E. on the wife’s earnings but should be a direct
charge upon the husband?—Yes, my Lord.

8729. {Mr. Justice Pearce): Mr. Guest, it is obvious
that the points you raise as to appeals have considerable
weight, but there are other points that have to be weighed
against them, are there not, which have not been dealt

with? First, it is not right to assume, is it, that where the
second decision differs from the first it is necessarily right?
Do you follow?—I follow.

8730. Suppose that a wife loses before the magistrates,

and wins at quarter sessions on the re-hearing. There is

no particular reason, is there, to think that the second
bench were right and the first were wrong, because they
are persons of no greater infallibility?—I find that a
rather philosophical consideration, my Lord. 1 would be
inclined to say that that is true universally of all reversals
on appeal.

8731. It is not put to you philosophically. I am basing
it entirely on my own personal experience and I want you
to deal with it just as a practical matter.—I find it

extremely difficult to deal with. One’s own personal ten-
dency is naturally to think, when the appeal committee
at quarter sessions reverses one upon a matter of fact, that
they are wrong and one is right, but I try to suppress that
feeling.

8732. That is perfectly right, and in that particular case
then the problem is left for me, and I may think that it is

more likely that you were right than that they were. It is

a matter which one has to remember in considering a re-
hearing, is it not?—The purpose for which 1 want to press
the consideration of re-hearing upon this Commission has
nothing to do with the fact that I felt that any one tribunal
was so much better than any other tribunal. I wish I

could make it clear how often, from those people whom
you will not hear, the sort of people who come into our
courts, one is very strongly given the impression, and I
think rightly, that they resent the fact that if they ride
a bicycle without a light and I convict them, or any bench
anywhere convicts them, they can go and talk to a lot

of other people
; whereas, if their married life is broken

up and the infinitely more difficult questions of fact there
are considered by any bench, then, as far as the parties

are concerned, they can never say a word about it again.
That only creates a feeling of discomfort and dissatisfac-
tion which, to my mind, has a considerable basis in sense.

8733. It may be, you know, that they will have a feeling
of discomfort and dissatisfaction when they have had
their second try and still lost there, and then there is no
appeal.—I .think they do.

8734. You agree to that?—-Yes.

8735. Because the kind of people who feel discomfort
and dissatisfaction after an adverse hearing are the people
who are difficult to satisfy, is not that a fair generalisa-
tion?—Not in matrimonial matters. In other matters yes,

But I do have ithe strong feeling that truth in the small
area of a criminal matter is one thing, and a fairly easy
thing, but truth over the whole period of a married life,

which is what we may have to consider, not only under
rulings but under commonsense, is an extremely difficult

thing to extract.

8736. I am accepting that from you, you need not
develop that if you do not want to. But, you see, you
have still got to remember that against the background
of the fact that the first decision may have been right
and the second decision may be wrong.—One always has
•to accept that. Would you allow me to add just one
thing? The field in which I am from time to time
haunted by a feeling that I may very well have been wrong
is nearly always in the matrimonial sphere. Who can toll?

It may be that you are forced to the conclusion that the
nagging of a woman has broken up the married life, and
it may or may not have certain consequences, who can
tell? When you are listening to fifteen years of married
life potted by the parties to an afternoon, who can say
who- drove the wife to nag or whether she is a nagger
by nature? I think that there ought to be re-hearing of
the facts so that more minds can come to the problem.

8737. IDo you mean to say that the second decision is

more likely to be right because there are two or three
people listening?—Not because of the number of people
in the least, but because this is the second time the story
has been told and each side knows what the other side
is going to say, which they did not when they came
before the first court. They can shape what they want to

say and, if they appear in person, can stick a little more
to what is relevant.

8738. That brings me to my second point. The second
consideration, I think, which one has to weigh in this

matter is that the second trial in general favours the
unscrupulous rather than the honest? That again is not
a philosophical problem, it is a practical problem. Have
you not found in your practice at the Bar that if there
is ,a second hearing it perhaps enables the person who is

really devoting himself to winning to fill in the gaps that
appeared in the first hearing?—I may have been very
•fortunate in my appeal tribunals, but the answer I am
bound to give to that question is, no.

8739. I am not saying that he does it to an outstanding
extent, but I am suggesting to you that on. the whole the

tendency is to give the unscrupulous person rather an
advantage in making repairs to what happened in the first

hearing?—Much as I would like to agree, I am afraid

I must disagree.

8740. There is another consideration of course, that it

is a hardship on a person, who is perfectly in the right to

have two hearings of this sort of matter. It is rather

distasteful .and may indeed cost a certain amount of
money which they can ill afford?—I dislike disagreeing
so frequently with you, but I cannot see what that has to

do with it, because they have two hearings now, both
of which cost money or may do, but a second hearing
before quarter sessions is not likely to be anything like

as expensive as a second hearing before the Divisional
Court.

8741. I think you are not quite apprehending the point

I am putting. At present, an appeal before the Divi-

sional Court is not a re-hearing as the parties cannot go

there and bring witnesses. One witness complained that

there are not nearly so many appeals to the Divisional

Court as he thinks there ought to be. You would agree

with that, would you not? CPut it this way, if you have a

re-hearing you will obviously have a vastly larger number
of applications for re-hearing than you now have for

appeals to the Divisional Court?—I have no experience

on which to judge. I can only say that in affiliation matters,

where you do have a re-hearing at present, the number
of re-hearings is extremely small in my experience. But

I could not say with this other matter, because I just

do not know.

8742. I should have thought it was a fair assumption

that in matrimonial disputes the loser would tend to apply

for a re-hearing if he thought there was any chance of

winning his case?—I am afraid I cannot answer, my Lord.

One which expect that in every affiliation case which is

fought, but it is by no means the case,
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8743. Except that an affiliation case is simply a question
of bringing home to. somebody the fact that he is the
father, and either there is enough evidence to do it or
there is not. It has not ‘got the difficulties which you have
quite fairly .put forward in connection with matrimonial
cases.—Yes.

8744. And therefore I think it is fair to suggest that in
matrimonial cases there would be a very large number of
applications for re-hearing, and if that is so, of course the
costs of substantially all those would be borne by the
State, would they not, on both sides?—That may or may
not be. I cannot tell what proportion throughout the
country would on appeal get legal aid and what proportion
would not.

8745. But most of the people we are talking about
would be people who would need legal aid, so that a
substantial number of those appeals would be at the cost

of the State?—But if they put their cases before our
courts all over the country 'without legal aid, and a great

many do, I see no reason why they should not conduct
their own re-hearings before quarter sessions without legal

aid.

8746. If .they do that, we are back again to some of
the cogent complaints that you make about the nature

of the hearing they get on the first occasion, namely,
that they are not represented and they have not really

the skill to put their case properly. Is that not so?—That
is not the complaint I make about .the hearing.

8747. Is not that one of the complaints which you
say makes it desirable to have a re-hearing?—Yes, but
the reason is not that I complain of the hearing, I

complain of the machinery which allows the sort of

material it does to go before the Divorce Division after

such a hearing as I have described.

8748. I am sorry, I think you and I are at cross-

purposes. What I .thought you were saying was that an
additional reason for having a re-hearing was because of

the rather scrappy way in which the case has to be
presented because there is no lawyer presenting it?

—

I did not intend to say that and I am extremely sorry

if I created that impression. I hope we do not hear the

cases scrappily. What I am saying is .that we hear such
a lot of evidence, nearly all of which is probably inadmis-

sible. . . .

8749. That is what I mean by “ scrappily ”.—What I do
say is scrappy is what is .passed on in the clerk’s notes

to the Probate, Divorce and Admiralty Division, and
upon which from time .to time that Division proceeds to

make .findings of fact, that is all.

8750. I quite agree with that, but I thought that you
put as an additional reason, and I should have thought it

was fair to .put it as an additional reason in favour of what
you say, the difficulties arising from the fact that parties are

not usually legally represented in your courts?—I am sorry

to .be so very argumentative, (but what I have said about
that applies a .great deal more, I think, to magistrates’

courts outside .the metropolitan area, who have no poor
boxes, or not very substantial ones, than it does in actual

fact to our own courts. We have such substantial poor
boxes that, when a case which contains any real point

of law or difficulty arises, we can easily arrange for any-

one who needs it .to be represented. But I agree that, in

general, it would be true that it would be better for the

parties to be represented on appeal. It must be taken into

account that it may cost a little but I am afraid I was
only considering whether the principle was desirable or
not, not what it would cost.

8751. I was trying to get down to practical considera-

tions and trying to weigh up certain obvious advantages

and certain obvious disadvantages. It is a disadvantage

that they are not legally represented on the first hearing?

—It may be.

8752. It would be desirable that they should be legally

represented at quarter sessions?—Yes.

8753. If that were done it would then be quite an

expensive burden on the State?—It would, of course, my
Lord, if Mr. Justice Pearce’s apprehensions of the number

of appeals are right.

8754. There are serious matters to be considered on

both sides, you would agree?—Certainly.

8755. {Chairman): One question I meant to ask: have

you any comments on the way this new court is working/

—It is a little early yet but, from the point of view of a
metropolitan magistrate, I think it is a comfort to have
experienced magistrates with me. I am very surprised to
find so far that it does not take really any longer than I
used to take alone. But I do not think that anything
ought to ibe based upon that, because we have not yet
had a case with pugnacious counsel in it, and we have
not yet had a case with anything much in the way of a
point of law. I apprehend when that comes, the question
of time will show at once because, whereas it is quite
easy for a man sitting by himself to stop counsel if

counsel is telling him what he perhaps happens already
to know, when .there are three of you, you must let

counsel read out all the cases he wants to and make any
submission he wants to make, because you cannot at .that

stage know what your colleagues want to hear or do not
want to hear.

8756. That is very interesting. Of course the two who
sit with you are not chosen at random. They are selected
by the Chief Magistrate from a panel of such justices
nominated from time to time by the Secretary of State?—
Yes.

8757. So they are picked justices who sit with you?

—

Yes.

8758. (Mr. Maddocks) : Following your answers to Mr.
Justice Pearce, I think the pith of your complaint is this,

is it not? The justices’ clerks’ notes are inadequate,
although the clerks are excellent men and do the best
they can?—That is right

8759. You feel that when a case goes from you to the
Divisional Court you may have heard and seen, especially
seen, a great deal more than the Divisional Court can
possibly get from the justices’ clerks’ notes. That is your
view, is it not?—Yes.

8760. Then, with regard to this new court, what
officers are in attendance, are they police or ushers or
who are they?

—

At the moment we have one of the
experienced warrant officers from my court, an usher
from Bow Street, a civil clerk in the office to type out
the orders and make any entries which are necessary, a
policewoman who takes the place of my police matron
to help with women or children who need comforting.
That is all—and of course a clerk from, alternately. West
London and Bow Street, according to which magistrate
is presiding.

8761. In that court I gather that you do not do any
enforcement of orders at all?—None, Sir.

8762. Supposing that you wanted to instruct a solicitor

to appear on behalf of somebody who had a difficult case,

because you thought that person ought to be represented,
could you in your judgment use your own poor box for
that purpose?—I always do, I am afraid. It depends
entirely on their means, but if they are poor, I consider
that no better use could be made of the poor box funds
than to assist a man or a woman in difficulties of that
sort who has not the money to pay a lawyer.

8763. But when this idea is developed and there are
these courts all over the metropolitan districts, whose poor
box is going to pay the money?—That I do not think
will be a problem. I expect that each Order in Council
will do exactly what this Order in Council has done and
name the district for which the court it sets up will act.
We act for the City of London, Bow Street and West
London, and the poor boxes of .those three courts are
applicable each to its own district.

8764. It has been suggested by one witness, Mr.
Crispin, that one advantage of these courts would be
that you would be able to hear cases from day to day.
In the metropolitan courts, as you know, the magistrate
cannot possibly hear cases from day to day, he has to
put them over. What do you think about that?—That
is something I would like to see attained. Under the
present Order in Council and the present circumstances,
it is utterly impossible. First, the court is only con-
ditioned to sit on Tuesdays and Thursdays. As I have
pointed out, there is a different Chairman on Tuesdays
and on Thursdays, as there has to be if the courts where
they otherwise work are to carry on. Although we have
been in operation only three weeks and the magistrates
so kindly helping us are supposed to sit for two months,
I have not yet had the same pair on two successive
weeks—they cannot help this. But it would be quite
impossible to carry on from day to day. The lay
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magistrates are nearly all busy people who have other

work to do and they must have notice of when they are

wanted.

8765. You do not get the same lay magistrates?—The
theory is this, that the lay magistrates who have agreed
to enter the panel shall, one man and one woman, always
serve for a period of two months continuously. That
is the ideal which they intend to attain but, for the reasons

I have already given, they are not always completely their

own masters, and I am quite certain it never will in fact

be attained.

8766. 0Chairman): Could I ask you a question arising

out of that? Who discharges the functions which the
probation officer would discharge if you were sitting at

West London?—The cases are still listed and the orders

are still kept in the books of the court from whose area

they come. The probation officer follows his cases, that

is to say, all West London cases are attended to by one
or other of the probation staff from my court. Any case

which comes from Bow Street will be attended by a

similar representative from there. We have not had any-
thing from the City of London yet.

8767. The probation officer will be in attendance when
you are hearing the case, will he?—Yes, my Lord.

8768. (Dr. Roberton): One small point with regard to

the working of the new Order. Reference was made to

the out-of-date accommodation now available. Is it

possible, if desired, to keep the children quite apart from
the adults waiting?—Normally speaking, the children only
come because our parties have not anybody to leave them
with, they are not there as witnesses. They are nearly
always under school age, otherwise they would be at

school. (In the holidays we try to make special arrange-

ments.) The children are so small that they generally

go into the women’s waiting room at the new court with
their mothers. If it is a baby in arms and the mother
has to give evidence, I get the policewoman at this

court to look after it—sometimes a policeman is more
successful—and in my own court we have the police

matron.

8769. Children are very rarely called as witnesses?—

I

suppose I do, roughly speaking, about 300 domestic cases

a year and I 'have done this for six years at West London.
I can only recall having children under the age of sixteen

as witnesses about two or three times in what is, 1 suppose,

1,800 cases.

8770. In the new accommodation, if need be, there

would be a room available for interviews with probation

officers?—The probation officer has a room ;
there is a

waiting room for women
; I do not think there is a wait-

ing room for men, they have to wait in what remains

of the hall
;

there is a waiting room to be used for

children if anyone wants to put them there but, as I

have explained, they want to go with their mothers. The
clerk has a tiny room ; the probation officer has a tiny

room ; and that is about all.

8771. [Sheriff Walker): I am interested in this question

of the appeal to the Divorce Division of the High Court.

Do I understand you to say that in some of these appeals

the Divorce Division can hold that there was no evidence

on which the justices could arrive at their decision?

—

They have done so.

8772. What puzzles me is how they can do that unless

they know what evidence was before the justices?—The
Matrimonial Causes Rules at the moment in operation
require that the justices’ clerk’s notes, together with the
reasons of the justices, shall be laid before the Divisional

Court, and they decide purely upon what the clerk has
managed to write down.

8773. So it really comes to this, that the Divorce Divi-
sion is holding that the magistrates have no basis for
arriving at their decision, because the clerk’s notes do
not record the evidence?—I am not saying that, it may
very well be that the magistrates did arrive at the wrong
decision. I have already made plain that it is quite
easy to do that, as you probably know, but there are
cases—I could give an example if required—where the
notes have succeeded in giving the Divisional Court a
totally wrong impression of what the issue was.

8774. Is it the clerk himself who is responsible for the
final form of his notes, or do the justices have to certify

them as correct?—No, Sir, it is the clerk who is respon-
sible for his note.

8775. And the justices have no responsibility to check
the accuracy of the clerk’s notes?—No, and it would
be a little difficult to do so by the time one gets notice
that an appeal is to be made.

8776. Where there is no shorthand record of the

evidence, the judge of first instance sometimes sets out
his findings on fact on the rather detailed form provided.
Is that procedure used in England?—It sounds like the

county court judge’s notes in this country, but justices

do not follow that procedure.

8777. The form of stated case does not contain the

justices’ findings on law?—It does for appeals in criminal
matters, where a point of law is desired to be brought
before the High Court. The most detailed statement of
the facts found and the law applied is then set out in a

written statement and sent to the High Court. That
works admirably on points of law in criminal matters,

and I was suggesting to the Commission that that should

be done for points of law in matrimonial matters.

8778. But in addition you want an appeal on questions

of fact?—'Exactly, as we now have in criminal matters.

8779. (Mr. Justice Pearce): I was wondering whether
the Commission have got quite the right impression about

the justices’ clerks’ notes, because, sitting in the Divi-

sional Court, one is really rather impressed by them.

In almost all the cases one gets a coherent account of

what the husband and wife said, and what the witnesses

said. Occasionally there is an argument about the mean-
ing of a particular sentence, but very probably the solici-

tors will be able to help on that. I think that possibly the

impression may be gained that the Divisional Court is

rather more in the dark than it is. The notes are really

very good. Have you seen your own clerk’s notes?—

I

see them after every case to see whether I agree with

them, but I have no function to do so. Yes, I would

agree entirely, they are excellent, but they can only take

down a 'tithe of what in fact we hear.

8780. {Chairman)-. The point that was being made

is that, however good or however bad they are, they are

the only material which the Probate, Divorce and

Admiralty Division has before it, and it must form its

conclusion on that material?—Yes.

8781. {Mr. Young)

:

May I follow that up by asking

you about this question of notes? Would it make any

difference to you if you had a skilled shorthand writer

in your court taking down all the evidence?—Yes, it

would make an enormous difference. It would be much

fairer both to the parties and the Divisional Court, if the

present system of appeal were to continue, and of course

the time it would save would be fantastic.

8782. What occurred to me was that if your complaint

is that .the whole evidence is not being laid before the

Divisional Court, you could get over that quite easily

by having a skilled shorthand writer?—Yes.

8783. In your court does your clerk write in long-

hand?—Yes.
8784. I have seen the clerk .take it down in short-

hand in some courts, but that is not universal?—In

criminal matters I think it would be illegal.

8785. {Mr. Maddocks)

:

It must be taken down in long-

hand.—In matrimonial matters it would be highly undesir-

able, I .think, because it is so difficult. . . .

8786. {Mr. Young): Perhaps I am talking out of turn,

it may be that it is translated into long-hand.—I think

there are some courts which do their indictable matters

in this way. They have relays of shorthand writers.

A writer takes down the evidence of a witness as fast

as the' witness can speak. The moment he has finished

he is told to sit down and the shorthand writer goes

away and transcribes his note. The next witness is taken

meanwhile by another shorthand writer. As soon as the

transcription is ready the clerk of the court reads it to

the first witness, who signs it and it becomes a deposition.

8787. If you had that system, would your objection

to what goes on today disappear?—No.
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8788. That would limit your objection though, would
it not?—It would limit the uneasiness I feel on the
material which is laid before the Divisional Court and
upon which it makes some of its findings. It would
not do away with what I feel strongly, which is that the
parties ought to have the opportunity that they would
have in every minor criminal matter, of being re-heard
before another court.

8789. And you would allow on this re-hearing new
evidence?—Certainly.

8790. With new witnesses?—Certainly, just as happens
in criminal re-hearings.

8791. May I ask a question on a matter which is not
dealt with in your memorandum? I would like to know
what your practice is. When a person comes to you
in order to get a summons, do you always send that
person to the probation officer?—No, Sir, it works the
other way round. If they are not legally represented,
they have already seen one of the probation officers in

my court, and explained to him or her what it is all

about, and usually the probation officer tries to effect

such reconciliation as he or she thinks right before the
party comes to me. If they are represented by solicitor

or counsel it is not, I think, for the court to interfere

in any way.

8792. Can you give the Commission any idea of the
people who call at your court for a summons, what pro-
portion do not in fact go on with it as the result of
the intervention of ithe probation officer?—I cannot give
you exact figures. Sir, but it is a very substantial number
indeed.

8793. Would it be as much as half?—It would be
guessing.

8794. But you think it is a very substantial proportion?
—I am sure it is.

8795. So that if that procedure were universally followed
throughout the country it would in fact make a very
substantial reduction in the number of matrimonial cases?
—(I would not like to say that, because I know that in

some parts of the country much of the work which is

done by the probation staff in the metropolitan area,

is done by marriage guidance counsellors who may be
effecting reconciliations without our knowing it. Do you
follow what I mean? They are not attached to the
court as the probation officer is and we may not know
how much .they do.

8796. That is of course assuming that people outside
London have in fact gone to the marriage guidance coun-
cil?—They are much more likely to for this reason.
Everybody in London lives within, I feel it fair to say,
a mile of one of the metropolitan police courts, and that
court has been there so long, not only as a court but
as a kind of guide, philosopher and friend for so many
generations, that they come to us at once. People who
live in small towns and villages, I think I am right in

saying, have not got that easy recourse and they would
probably go first to their parson or their doctor or some-
body like that, who would send them to a marriage-
guidance council. But this is, of course, pure assump-
tion on my part.

8797. It comes down to this, it is a question of educat-
ing the individual as to where to go?—Partly, yes.

8798. (Lady Bragg): May I ask you about the notes
taken by the clerk? My experience is very limited, but
surely sometimes the clerk has a deputy, his second in

command, the man who takes his place if he is ill or

anything? Surely in a very long matrimonial case, where
there is no solicitor on one side and so the clerk is

trying to get at the facts on behalf of that unrepresented
person, the deputy then takes the notes almost verbatim,
and if the witnesses go too fast somebody says, “This
is being taken down in long-hand, could you speak more
slowly”, so that in fact you do get perhaps a truer

picture .than you are suggesting?—I think that is a very
just criticism, but you see, that is the ideal. It is not
a question of a deputy. Our clerks, who do nothing
else at all, are so experienced and so good that they

need no relief or help of (that sort. That is not what
I mean. If you get parties wrought up to the degree
of bitterness, misery and hysteria that a lot of ill-educated

people, perhaps foreign people, such as we get, allow

themselves to attain, the more you interrupt and say,

“Go slower and speak louder”, the less you will ever
arrive at what it is all about. So it is rather like over-
refereeing a game of Rugby. You ought to see who it

is that is going to benefit before you blow the whistle
and slow the whole thing up. If I keep everybody to what
is legal evidence, among those people I shall never get
at the truth, so one lets them go on and winnows out what
does not matter. The clerk is just as much an expert
as I am, he writes down all he thinks is relevant. But I
could give you, if you wanted it, an example of what I
mean, as to how a perfectly taken note can mislead the
Divisional Court.

8799. The other question I want to ask is this: you
say that these two lay justices who sit with you give an
undertaking to sit regularly for two months?—I do not
know that they give an undertaking, but they certainly
promise to, an undertaking is rather a solemn way of
putting it.

8800. Suppose that towards the end of the two months,
when they are likely to go off duty, you want to make
an interim order or you want to adjourn a case, what
happens then, do you make special arrangements?—I can
only tell you what I would do. I would see if I could
have the benefit of that justice on the occasion when the
case was finished. But if I could not, the Order in
Council gives express power to the Chairman or, in certain
circumstances, others, to finish the case alone or with
one of the other two, as the case may be.

8801. I have one last question—and please do not
answer it if it is not a fair question. If there were a lay
bench of three, on a motoring offence, and the Chairman
decided on one course of action and the two others dis-
agreed, there would probably be a majority decision, I

think it is fair to say. In your court, where you would
be the expert, if the two lay justices disagreed with you

—

perhaps one cannot imagine such a thing—what would
happen?—It is kind of you to say I am an expert,
and in a minor degree it might be true, but, sitting in
that court, I am merely the Chairman of three justices,

and the majority would decide.

8802. And you are quite satisfied with that?—Certainly.

8803. (Mr. Brown): Mr. Guest, I would like to hear
how a perfectly taken long-hand note could prove mis-
leading to a court of appeal?—It will take me just a
moment, but I think it is a valuable example. Two people
came before my court about a year ago, or perhaps a
little more. The wife sought an order under the Summary
Jurisdiction (Separation and Maintenance) Acts on the
ground of desertion. I think I am right in saying that
neither side at that time was represented. The wife gave
her evidence, which was perfectly simple and normal, that
the husband had left her after the sad and inevitable
quarrels about money. The husband, who was twice the
human being that she was—that you could see very quickly,
a fine person—cross-examined her quite well, and in the
course of the cross-examination, although he did not
specifically ask it, it came out that some three or four
months before he left her she had been released from
prison, where she had been for sixteen months on a
charge of child neglect, which happened whilst he was
serving away in the Forces. Very naturally indeed, the
clerk took that down at that stage, he would have been
quite wrong if he had not. Then the husband gave his

. evidence, and, in 'accordance with my practice, I let him
say everything which was even remotely relevant for
which there was possibly time. It became quite obvious
to me that the husband’s course of conduct had been to
go back to this girl, as a good man would, and do the
best for her when he got there, and that then the thing
degenerated into the usual wrangle about money, the
quality of the housekeeping and housework, and so on,
and he could not stand it and he left. To make quite
certain that he did not in any way leave because of the
precedent cruelty to the children, I asked him

, in a non-
leading form: “Will you just sum up for me shortly
what your grounds for leaving were? ”, and he told me
what he had already told me, only more shortly. Very
naturally, as the clerk had got down all that he had told
me, he did not write that down again. After that I felt
forced, although I thought nothing of the wife, to make
an order on the ground of desertion, because the husband
had left for reasons which were neither grave nor
weighty and I had no alternative but to make an order
He very understandably appealed. Now when the note
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got to the Divisional Court, somebody or other—and I

think both parties were represented then—somehow led
the Divisional Court to suppose that the issue had been
whether or not she had been cruel to the child and he
had left because of that. The learned President very
rightly observed that the only evidence that she had been
cruel to the child was a statement that she had been
convicted of that offence and had served a prison sentence
for that, and, I suppose assuming that it had a vital
interest in the case, he pointed out that my court had
assumed this fact of which the conviction, at any rate
in the absence of a certificate of conviction, was no
evidence whatsoever. The case was accordingly sent back
to be re-heard by my colleague, .to discover from all kinds
of other witnesses, who had to be called at great expense
and trouble, whether or not she had been cruel to the
child, which was never a matter at issue before me and
never a matter which actuated the husband at all. That
was solely because, in my opinion, the clerk very rightly
wrote down ,the answer about the prison sentence, when it

came out, 'because he could not then tell if at was going
to have any bearing on the case, and its appearance there
misled the Divisional Court as to the issue, and showed
the Divisional Court that, if that had been the issue, I
had misconceived the case.

8804. (Mr. Justice Pearce): Could you just enlighten
me? I thought the clerk omitted in the note to write
down the husband’s account of the reasons which led
him to leave?—No, I am sorry, I did mislead you. He
had written all those down, but I said that when the
husband had given them at length, in order that I could
be quite certain that he was not in any way relying on.
that question of cruelty, I asked him again to summarise
shortly for me (he was quite intelligent) the grounds on
which he had left his wife. He repeated very shortly
what he had already said at length about the quarrels and
the bad housekeeping and the slovenliness, and as the
clerk had written all those down at length he did not write
down the summary which was immediately afterwards
given. If he had written down my question :

“ Will you
summarise all the reasons?” and then the summary, it
may be that the Divisional Court would have realised
that the cruelty had had nothing to do with the matter.

8805.

- But would not the note state :
“ The reason I

found no answer to the desertion was that he excluded
the cruelty to the children from the matters which led him
to leave”?—It certainly did not, because except for her
passing remark—this is a perfect example of how notes
do not report what happened—but for that, I would not
have known, and nobody would have known, anything
about ithat cruelty, because the husband never mentioned
it and did not rely on it. And, as I pointed out, he had
been back living with her for three months or more after
she came out of prison at the expiry of her sentence.

(Chairman )

:

May I say, on the question of long-hand
notes, that from my experience in the Chancery Division,
you have to. choose between two things? If witnesses are
voluble, you have to choose between constantly pulling
them up, in which case you do put down a fairly com-
plete long-hand account of the evidence but you may
interrupt their train of thought and throw them off the
track

; and letting them go on, in which case your long-
hand note can only be in the nature of a summary.
However experienced you are, the human hand cannot
write faster.

8806. (Mr. Justice Pearce)

:

In the case you mentioned,
Mr. Guest, it really looks as if the Divisional Court
thought the husband had had rather hard measure, and it

wanted you to look into the case again. Is not that what
it really amounted to?—I cannot tell what the court
thought. What the learned President said in his judgment
was that I had relied on the cruelty—and he was misled
on that, I think, by that chance remark on the note—that
I had relied on the cruelty without having any evidence
that there had been any. But in fact the cruelty had
nothing to do with the case at all.

8807. But did your reasons say that you had relied or
had not relied on the cruelty, because it seems to me that
was what the learned President would be basing himself

on?—iMy reasons were, I am afraid, restricted to the
matters at issue before me, and my reasons were very
short. What I said was that where there was any differ-

ence in evidence between husband and wife, I unhesitat-
ingly accepted the husband, but nevertheless could find no
grave and weighty reasons sufficient to justify him in
leaving without being in desertion-. That was all.

8S08. (Lord Keith) : May I ask, Mr. Guest, just for my
information: when notes are taken down by the clerk
in the magistrates’ court in long-hand, they are read to
the witness, are they, after he has finished his evidence?—
Only if they are going to be depositions for a committal
for trial, not in any other case.

8809. (Mr. Mace)

:

Following u.p that point, they are
not available to the parties until notice of appeal has
been served?—Yes, that is, generally speaking, right.

8810. Would you take your mind back to the procedure
in matrimonial cases in your old court, before the new
court was set up? Suppose that you have just tried a
bookmaker for street bookmaking, and fined him £100,
and then you turn to a husband and wife case. . . .

—

That would not be normal, Sir, even in the old court,
because I always set aside Tuesday afternoons and Friday
afternoons, intending them to be for matrimonial work
only, and the only criminal work which would be taken
would be things left over from the morning, which, for
the reasons I gave, I felt it wrong to put on to some other
day.

8811. Does the husband stand in the same place as the
accused in a criminal matter?—As soon as he has said
whether he agrees or disagrees with the allegations in

his wife’s summons, he sits down on a bench which is

beneath the dock.

8812. In a normal trial of a matrimonial case he is

addressed and shown where to -go by the officer who
has been addressing criminals and showing criminals
where to go during the morning?—I keep on being
argumentative—that is not true in London. In the
morning -vve take charges, and the j-ailors will be showing
in and showing out the persons who are charged. In
the afternoon we take summonses, and the warrant officers,

who are different individuals—though of course they are

also policemen—do that work. I do not know whether
that answers your question?

8813. It does, I .think. And do yon not think your
new court as constituted has an advantage in this respect
over the old procedure?—No, because exactly the same
people do exactly the same thing. We have one of our
old and trusted warrant officers to show the parties in

and out, and, as I say, a policewoman to look after the

women.

8814. Perhaps I have not made myself clear. Perhaps
you 'have not noticed the glint in a wife’s eye when she

sees her husband occupying what amounts to the dock?

—

No, I have not.

8815. I will leave Chat. Would you agree that matri-

monial cases could be taken in a room?—Yes, I frequently

do take them there.

8816. Turning to the question of appeal, Mr. Justice

Pearce was asking you' about the costs of appeal. Before

the grant of a legal aid certificate, you are aware that

five solicitors or counsel judge whether there is a prima
facie case?—Yes.

8817. Do you think that that would be of any assistance

in stopping frivolous appeals at government expense?

—

I do. Sir, yes.

8818. Do you agree that ohildren are brought into

matrimonial cases so rarely that there would be no benefit

in changing .the law to .prevent them being called as

witnesses in matrimonial cases?—I do, yes.

8819. It has been suggested to us, you see, Chat the

law should be changed to prevent a child under sixteen

ever being called in such a case.—My experience is that

even the least considerate parties, least considerate with

each other, hesitate a very long time before they call

young children.

(Chairman): Thank you, Mr. Guest, for your memo-
randum and for your help this afternoon.

(The witness withdrew.)
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MEMORANDUM SUBMITTED BY THE PROGRESSIVE LEAGUE
Section 1

1. The Progressive League was founded in 1932 for

the study of political, economic and social problems and

for the application of rational principles to their

solution. Its membership is largely drawn from the

professional classes and includes teachers, lawyers, social

workers, doctors, civil servants, psychiatrists and
psychologists.

2. Among many prominent persons who have been asso-

ciated with it are Gerald Heard, Aldous Huxley, Professor

Julian Huxley, C. E. M. Joad, A. S. Neill, Bertrand Russell,

Olaf Stapledon, H. G. Wells and Barbara Wootton.

3. In 1934 the League sponsored the publication by
Messrs. George Allen and Unwin, Ltd., of a volume of

essays on social questions entitled Manifesto. This volume
included a chapter on Reform of the Sex Laws, by Janet

Chance.

4. From its inception, the League has consistantly advo-

cated the application of liberal and enlightened principles

to the sphere of sexual law and conduct and the present

published statement of its policy includes the following

aim:—
“ The abandonment of fear and ignorance as a means

of controlling sexual conduct in favour of an appeal to

the enlightened conscience of the individual.”

5. In connection with its work in this sphere, the League

has had the privilege of association with and assistance

from the following writers on sexual questions: Eustace

Chesser, J. C. Flugel, Norman Haire, Ernest Jones, Joan

Malleson and Dora Russell, the views expressed in whose
published works have the support of the League.

6. The following organisations had their genesis in the

discussion and propaganda work of the League :
—

The Marriage Law Reform Society.

The Abortion Law Reform Association.

The Society for Sex Education and Guidance.

The League wishes to associate itself with their views.

7. The .present work undertaken by the League in rela-

tion to sexual reform consists mainly of the organisation of

occasional conferences and lectures at which an open plat-

form is provided for discussion.

Section 2

8. We put forward the following statement as represent-

ing the general attitude of the Progressive League towards

marriage :
—

Marriage as a legal contract is a fundamental part of

the structure of human society, though its form and its

laws vary with the conditions and outlooks of communi-

ties. We regard the function of marriage in our own
country as being three-fold:

—

i(i) to give legal protection to the interests of the

individuals concerned, both in relation to one another

and to the community

;

(ii) to provide a means for ensuring the welfare

of children

;

(iii) to establish a pattern of sexual conduct con-

ducive to the health and stability of society as a whole.

9. A marriage code can only be regarded as satisfactory

to the extent to which all these requirements are fulfilled.

The formulation of such a code must thus be approached

empirically, not dogmatically, and must aim at avoiding

conflict between legal requirements and the known facts

of human nature. Moreover, while due weight must be

allowed to the underlying powerful emotional forces, no

purely emotional or mystical view of marriage should be

allowed to determine the nature of its laws, nor should

historical and contemporary experience, which proves the

unwisdom of attempting to confine all sexual activity

within the framework of the marriage institution, be

ignored.
Section 3

10. With this general attitude in mind, we submit the

following observations :
—

(i) The welfare of society would appear to be best

secured on the basis of contented, endurmg, family life.

Unhappy marriages are acknowledged to be inimical to

the welfare of the married persons, their children and

19447

the community as a whole. While certain legal reforms

can be recommended, it is clear that legislation alone

cannot ensure happy marriages, which ultimately depend
upon wise sex education before and after marriage,

upon co-operation between husband and wife and upon
an understanding by each of the physical and emotional

needs of the other. Moreover, the diversity of human
character is such that an element of compromise is in-

escapable, and only acceptance by both parties of the

restrictions of marriage as .a corollary to its advantages

can ensure its success and permanence.

(ii) Such conclusions point to the need for a legal

framework which, while encouraging permanent mar-
riage, will allow unhappy individuals to escape from
intolerable situations to form new and more satisfactory

family units.

(iii) Any extension of facilities for divorce or separa-

tion must be accompanied by full recognition of the

problem of the psychological and economic welfare of
the children of divorced or separated persons. It is

of paramount importance that the welfare of such child-

ren should be safeguarded by law to the greatest possible

degree. In our view present safeguards are very inade-

quate.

(iv) In view of the desirability of permanence in the
marriage relationship and of the inevitability of com-
promise, it is doubtful whether an isolated act of adul-

tery, apart from other factors which may have contri-

buted to the failure of a marriage, should be regarded as

a legitimate ground for divorce.

(v) Full and equal partnership, which is essential to
individual and family contentment, can only be achieved

if husband and wife share equal economic rights and
responsibilities, the contribution of the wife and mother
in the home ranking with that of the husband and father

in his employment.

(vi) The gratification of sexual desire is in itself

natural, normal and legitimate, and, while sexual inter-

course is only one factor in marriage, no marriage can
be regarded as successful which fails, after adequate
trial, to provide sexual satisfaction for both parties.

Moreover, it appears that a satisfactory physical relation-

ship stabilises and strengthens the marriage tie.

(vii) Ecclesiastical influence on the marriage and
divorce laws has been so great in the past and so much
weight has been given to religious evidence that we
must record our categorical rejection of the claim
of certain religious organisations to impose their
doctrinal conceptions on the community as a whole
or even on the large number of seriously
religious persons to whose consciences clerical

dogma on these matters makes no appeal. We refer
in particular to the doctrine of the “ indissolubility of
marriage ”, and point out that its advocates have always
been ready to .allow the break-up of marriages by legal
separation while opposing only divorces which allow re-
marriage. The consequence of this principle is the
creation of a large body of people who are in theory
compulsory celibates but who in fact contract irregular
unions and produce technically illegitimate children.
We believe that the existence of such a body is condu-
cive to such evils as prostitution and the spread of
venereal disease.

Section 4

11.

The acceptance of these observations would involve
far-reaching amendments to the law and, without claiming
to be legal experts or detailing all the reforms that are
undoubtedly called for, we wish to particularise those
legislative changes which appear to us obviously necessary
in the light of sections 2 and 3 above. Thus :

—
(i) We consider that the best remedy in cases of irre-

parably broken marriages is divorce by mutual consent
on terms agreeable to both parties. This proposal is
subject to the proviso that the courts should satisfy them-
selves that the agreement is real and not coerced and
that financial and custody arrangements are equitable
to all parties, and not extortionate, or unfair to children.

A 6
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(ii) Where there has been legal or de facto separation
for a period of three years or more, divorce should, in
our view, be obtainable on these grounds alone by
either party, subject to reasonable financial and custody
arrangements approved by the court.

(iii) We consider that divorce should be granted to
either party without requirement that the marriage
should have existed for a specified time (now three
years) on the already existing grounds and on the fol-
lowing additional grounds:

—

Wilful refusal without reasonable cause to have
children.

Unreasonable refusal of sexual intercourse.

Habitual drunkenness.

(iv) We consider that divorce should ibe granted for
desertion if the court is satisfied that permanent deser-
tion is intended, even if it has not lasted for three years.

(v) We consider that the following grounds for nullity
should be added to those already existing:—

(a) wilful concealment of any grave diseases or
physical defect

;

(b) wilful concealment of insanity affecting a party
to a marriage or his or her immediate blood rela-
tions.

(vi) We recommend:—
(a) The abolition of the “ nisi ” period and of the

office of the King’s Proctor.

(b) The reduction of costs of divorce by the simpli-
fication of legal procedure.

(c) That the petitioner’s own adultery and other
bars to divorce should cease to be so regarded.

(d) That cruelty should be re-defined so that injury
to health ceases to be a necessary ingredient and the
conception of cruelty expressly includes habitual
drunkenness, communication of venereal disease,
cruelty to children and conduct which is grossly un-
reasonable as judged by the commonly accepted
standards of the parties’ social environment.

(e) That the statutory obligation placed on the
courts to follow the judgments of the old ecclesiastical
courts on questions of marriage and divorce should be
abolished.

(f) That the court in hearing divorce cases and in
making consequent orders, should abandon the
assumption that one party is necessarily guilty and
the other necessarily innocent.

(g) That homosexual practices on the part of either
husband or wife should rank equally with adultery
as matrimonial offences.

(h) That wives should be equally liable (according
to means) with husbands for the support of children
of a marriage ended -by separation or divorce.

(z) That damages in divorce and enticement cases
should be abolished except in so far as they represent
reparation for actual financial loss to a deserted
spouse or children.

Section 5

12. In addition to the foregoing recommendations con-
cerning divorce and nullity, we wish to put forward the
following observations on wider, though associated, legal
issues:

—

() In our view husband and wife should have equal
rights as regards the occupancy of the matrimonial
house and the use of its furniture. In cases of divorce
the courts should order equitable arrangements, having
regard to the length of marriage, the conduct of the
parties, and their respective contributions (financial or
otherwise) to the property in question.

() We consider that the law of landlord and tenant
should be amended to secure the result that husband
and wife are joint tenants of a rented matrimonial home
and that, in cases of divorce or separation, the courts
should have discretion to apportion the rights of the
spouses in regard to the said tenancy. The law of land-
lord and tenant should be further amended to secure
that on the death of a tenant the surviving spouse
should have the option of taking over the tenancy or
cancelling it.

(c) Marriage between parents should always confer
upon a child born before marriage the status of legiti-

macy, whether at .the time of the birth either parent
•was free to marry or not. No discrimination should
be made between legitimate and illegitimate children as
regards entitlement to State benefits.

{Received 13th December, 1951.)

EXAMINATION OF WITNESS
(Mr. A. CRAIG, representing the Progressive League; called and examined.)

8820. (Chairman): I understand, Mr. Craig, that you
are the Chairman of the committee which prepared the
memorandum submitted to the Commission by the Pro-
gressive League?—(Mr. Craig): That is so, my Lord.

8821. We have had a letter from the secretary of your
committee—unfortunately it was delayed—in which it was
said in effect that you desired to say something by way
of addition to or elucidation of your memorandum, so
we have invited you to come here. Before I put any
questions, do you wish to add anything at this stage? I
might say that your memorandum seems very clear to
me, and there is of course no need to travel over ground
which you have covered in writing, unless you want to
explain something. If there is any explanation you want
to give, or anything you want to add which is omitted,
we should be very glad to hear you.—My Lord, after the
first memorandum was received by you, you were good
enough to send us memoranda put in by other bodies,
and we sent in a second memorandum.

8822. Yes, you sent in certain comments on other evi-
dence. [Not reproduced.]—That was so, my Lord, and
we should like those two memoranda to be taken together
as our evidence in chief. Since then we have been follow-
ing the proceedings of the Commission, as reported in
The Times, and my committee thought it might be useful
to you if we made a few further comments on the evi-
dence, apart from the memoranda which we have sent
to you, but that would be for you to say.

8823. May I say that we have had other instances where
bodies, having seen the evidence of others, have made

comments in the nature of reply
; for example, we have

had such comments from a body which takes diametric-
ally the opposite view from yours? We can give no
guarantee that comments on some other body’s memo-
randum will necessarily be printed. That will be entirely
a matter for the Commission to consider.—Thank you,
my Lord. We would welcome any information about
that. Our anxiety was whether our main memorandum
would be printed.

8824. I think I can assure you now that your main
memorandum will be printed. On that footing, I now
ask you again, is there anything you wish to add by way
of explanation or addition to your memorandum?—We
understand, my Lord, that the second memorandum was
in a different class, and it is a matter whether you would
wish me now to make one or two remarks, which I

promise will be short, with regard to the other evidence
which we have seen in The Times.

8825. Yes, I do not see any objection to that.—Thank
you. We were naturally pleased to see that the Federa-
tion of Business and Professional Women’s Clubs and
the National Women Citizens’ Association supported what
was one of the main ...

8826. May I say this? What you see in any newspaper
is not a full report of all that takes place before the

Commission. It is impossible that it should be. For
example, from what you are beginning to say you appear
to have thought that particular 'bodies supported your
proposals. The fact is that, in the case of the Federation
of Business and Professional Women’s Clubs, certain clubs
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forming part of it did support these proposals, and others
did not.—My Lord, the fact that we apparently had some
measure of support from those bodies, I will put it that

way, encouraged us in our desire to emphasise before you
the views which we put forward in paragraph 10 (v) and
paragraph 1 1 (vi) (A) of the first memorandum, with regard

to the desirability of equality between husband and wife,

not only in respect of rights but also in respect of
responsibilities. Again, my ‘Lord, it may be that Dr.
Marie Stopes’ evidence was not fully reported, but we
were pleased to see that we apparently had some measure
of support from her over the matter in our second memo-
randum, with regard to the minimum age of marriage,

and .that emboldens us to emphasise that part of our
evidence. Indeed, if it were possible, we would rather

like that to be regarded as part of our main evidence,

because we do now think that it is a matter of very
considerable importance.

8827. This Commission is not concerned with the age

of consent to marriage, it is not within our terms of
reference, it is true that Dr. Marie Stopes gave some
evidence on it, and we might possibly mention the matter

in our Report, but I want you to understand that it does

not come within our terms of reference.—Yes, I am afraid

we ought to apologise to some extent in that respect. It

is the view of the Progressive League, which I represent,

that this question of happy and stable marriage is a very

wide subject, and it is almost impossible to delimit it,

and to say that something concerns it and something is

irrelevant to it. We could not ourselves be sure what
the Commission would think was within its terms of refer-

ence, and we took the widest possbile view of the matter,

so we can only apologise, and emphasise that neither

of these memoranda is put forward as anything in the

way of legal expertise. We realise that we are laymen,

and we are putting our views forward as laymen, without

making any claim to indulge in legal discussions as legal

people.

8828. I think we appreciate that, and many other

associations have, of course, put forward memoranda on

the same basis.—To continue, my Lord, I am afraid we
have transgressed probably in that respect in paragraph 12

of the main memorandum, where we emphasise what we
consider the relevant and important relation to the matters

which you are considering, of the financial and property

status.

8829. That is within our terms of reference, clearly.

—Thank you. That refers to the law of landlord and

tenant, which we were gratified to see that the Magistrates’

Association, as reported, dealt with, and from the report

appear to have some measure of agreement with us.

Further, the question of legitimacy, that perhaps from

our point of view was a border-line case.

8830. I have not said that legitimacy is within our

terms, of course.—No, my L.ord, I was simply putting

in an apology for paragraph 12, because it seems to me
that some of it at any rate may err in the way you have

pointed out. That is all, I think, guided by what you have

said, my Lord, that I want to say in supplementary oral

evidence. If there is anything on behalf of the Progressive

League which I can say in clarification, or if there is in

your mind or in the minds of the Commissioners any

objections which you think I could answer on behalf of

that body, that is what I have also come to do.

8831. There are two matters on which I want to ask

questions. First, although you give us some particulars

of the Progressive League, I should like to know a few

more facts about it. Secondly, in your second paragraph

you name certain prominent persons who have been

associated with it. How many persons of those named

are today, or have been, members of the League/^ i

did not quite know what you meant by “ associated .

I think that at one time or other all of them have been

members, but that is not quite what we meant to say.

What we meant to say was that they had spoken tor us

at times, had come to our conferences and to our meetings,

and had been in touch with our governing body and witn

our members.

8832. I see. Can you tell me how many members the

League has today?—About 200 now. May I say, to

supplement that, that we do not put ourselves forward

at all as a large body of public opinion? Ours is a small

society of a character which is set out in section 1 ot o r

memorandum, and if we have any claim to your attentiori

it is rather at second-hand than at first-hand. I

our chief pride, if I may put it that way, is that, working
in a rather un-public and unobtrusive way, we have given

birth to such bodies as the Marriage Law Reform Society,

the Abortion Law Reform Association, and the Society

for Sex Education and Guidance. It is as a body of that

character that we are asking for your attention, rather

than as claiming to represent any large body of organised
public opinion.

8833. I see. Is there an annual subscription to your
League?—Yes.

8834. I noted that the Marriage Law Reform Society,

which we have already heard, had its genesis in your
League, and I suppose there is still today a close associa-

tion between you, is there?—There is a close association,

a personal rather than an official one. Mr. Robert Pollard,

whom I think you have heard, is a personal friend of
mine, and we do work together as much as we can. I

should, however, make it clear that our evidence was
prepared quite independently from that of the Marriage
Law Reform Society, and from a rather different and, if

I may say so, somewhat broader angle.

8835. Are there any of your members who are also
members of the Marriage Law Reform Society, or do
you not know that?—There may be, I should not think
very many.

8836. Many of the questions which I might have put
to you have already been put very fully to that Society
and other societies, so there is only one other matter
about which I wish to ask you. Would you turn to
paragraph 10 (iii), where you say :

—
“ Any extension of facilities for divorce or separation

must be accompanied by full recognition of the problem
of the psychological and economic welfare of the
children of divorced or separated persons. It is of
paramount importance that the welfare of such children
should be safeguarded by law to the greatest possible
degree. In our view present safeguards are very
inadequate.”

Could you tell me, what proposals would you make to
supplement the present safeguards for the psychological
and economic welfare of the children of divorced or
separated persons? Have you any concrete suggestions
to make?—Yes. As laymen, I think the chief thing
we should suggest is that a separation or divorce action
should not be regarded as a dogfight, if I may use that
word, between the two parties concerned, which is settled
in favour of one or the other, and then the welfare of
the children brought in after. Instead, the attitude of
the court should be: “Here you are, two parents, and
you want to separate. Will you tell us what you propose
to do about the children?

”

8837.

I see, that it should be dealt with by the court
on that footing?—That it should be a principal matter,
I do not know whether I would be right in saying that
it is now a subsidiary matter—it appears to me as a layman
to be so—that the main issue is decided on things that
have nothing whatever to do with the children, and then
they are brought along afterwards. We, I think, would
say that we think the question of what is going to happen
to the children should be put at the word “ go ”, and
regarded as one of the principal issues and not a
subsidiary one.

8838.

May I put my question in rather a more concrete
form? Is it your view that no divorce decree should
be granted unless and until the court is satisfied that
adequate provision has been made for the psychological
and economic welfare of the children?—I should like to
answer that right away, my Lord, by saying, “ Yes ” but
I can imagine that there would be circumstances in which
it would be rather difficult to do that. In a straight
forward case of desertion or outrageous cruelty, or some"
thing like that, it may be that the victim of such action
would not be in a position to do anything for the children
and I do not think then, in those exceptional circum’
stances, that it would be right to hold up the decree
My only comment would be that the decree would
probably tend to help the children, because in this ca»
a case which I think is exceptional, in which all the - ’

wrong
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is on one side, the petitioner might be able to marry
again and set up another home for them. That, in our
view, is the great advantage of divorce over separation.

8839. (Sheriff Walker) : I would like to put one question
on paragraph 11 (i) and (ii). You seem to approve both
divorc® by consent and divorce at the instance of either

party after separation for three years. What puzzles me
at the moment is this: if these two grounds of divorce
were introduced, why need there be any other grounds
of divorce? Would that not cover the whole field?

Why do you want to keep divorce for adultery, and all

the other matrimonial offenoes, if you have got these two
new grounds of divorce?—If I may express myself a
little paradoxically, I should say that divorce by mutual
consent was our ideal, in this sense, that though we would
deplore divorce or any breaking up of marriage, we think
that a mutual consent, in the sense of the two parties,

realising their responsibilities, saying :
“ We will break up

on these grounds ”, is the most civilised way of doing it.

Where that fails, you come to (ii), and my League sug-
gests that if there is a legal or de facto separation of
three years or more a divorce should be obtainable by
either party. That is, where there is not this mutual
consent, we suggest a period of three years. But the
other grounds would be means of obtaining immediate
relief, that is to say, where there is neither mutual consent
nor has there been three years’ separation.

8840. I do not quite follow that. How would there be
immediate divorce in the case of desertion? You want
a new ground of divorce, a divorce at the instance of
either party where there has been three years’ separation,
and then you want to keep the present ground of divorce
for desertion?—We consider that divorce should be
granted for desertion if the court is satisfied that a
permanent desertion is intended, even if it has not lasted
for three years. Then, there is another reason for our
putting in the additional grounds in (iii) and (iv) of para-
graph 11. I think we should be unduly optimistic if we
thought we could persuade you all to accept (i) or even
(ii). So we would say, if we cannot persuade you on
that, we would like to persuade you on (iii) and (iv). I

think there is some convenience in setting out the whole
thing.

8841. (Dr. Baird): In paragraph 10 (v), Mr. Craig,
where you say: “Full and equal partnership . . . can
only be achieved if husband and wife share equal
economic rights and responsibilties . . have you any
concrete suggestions about how this can he achieved?—
Yes, I think paragraph 12 (a) is the answer. There we
say:

—

“ In our view husband and wife should have equal
rights as regards the occupancy of the matrimonial
house and the use of its furniture. In cases of divorce
the courts should order equitable arrangements, having
regard to the length of marriage, the conduct of the
parties, and their respective contributions (financial or
otherwise) to the property in question.”

This question only arises in those unhappy cases in which
the marriage does break up, but where it does I think
we should say that both parties should be regarded as
equal members of the partnership and have equal
property in everything.

8842. That does not quite cover, I think, the whole
implication of paragraph 10 (v), which says: “

. . . the
contribution of the wife and mother in the home ranking
with that of the husband and father in his employment
Did you have anything in mind as to the wife’s having a
legal right to a personal allowance of her own which
would be hers to spend without having to account for it?—
I think we should rather put it in this way, that it would
be quite wrong for a husband to say :

“ I earn the money
and you spend it ”, whereas she in the work of the house,

and so forth, is in effect contributing as much as he is at

his office or workshop. I could not sajr how far the

Progressive League would think it desirable to have any
rules about what the arrangements would be while the

marriage was going along happily, and so forth, but I am
quite sure .they would agree that it was a just right of

complaint on the part of a wife that the husband took

the view that the income was his to hand out or not as

he thought fit. Unless he treated her fairly financially;

I think she should have a complaint.

(Chairman): Thank you for your memorandum, and

for your attendance here today.

(The witness withdrew.)

(Adjourned to Thursday, 21th November, 1952, at 10.30 a.m.)
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PAPER No. 115

MEMORANDUM SUBMITTED BY MR. T. F. DAVIS

COMMENTS ON THE MEMORANDUM SUBMITTED BY MR. FRANK J. POWELL*

Allegations of adultery in matrimonial proceedings in

magistrates’ courts

1. I am .not satisfied that the absence of a co-respondent

or .an intervener amounts to a serious defect, or even to a

defect. In the vast majority of cases in which adultery

is alleged a (petition for divorce is presented in the High

Court. Although the magistrates’ courts are available

to husbands as well as to wives who seek separation on

the 'ground of adultery, I have not heard of a case in

which an application has been made by a husband.

Applications to discharge maintenance orders are some-

times made by husbands on .the ground of alleged

adultery. Magistrates’ courts are not therefore concerned

with co-respondents except in few cases.

2. Wives sometimes apply to the court for a separation

order on the ground of adultery, and their reasons for

adopting this course instead of presenting a petition for

divorce are in the main :

—

(a) the simplicity of the procedure in the magistrates

courts where they have the advantage of the advice of

the probation officers and the staff of the court

;

(b) religious conviction;
.

(c) the security of a maintenance order, which is more

easily enforceable than an order for alimony or main-

tenance in the Probate, Divorce and Admiralty

Division

;

(d) divorce affords no advantage when there is no

desire to re-marry ; ....
{«) spite—which is frequently confused with the in-

ability to see any advantage to the wife and children,

but only (possible disadvantage.

3. In my experience on the bench (four-and-a-haff

years), I have had to deal with very few cases of alleged

adultery amongst the numerous matrimonial cases which

have come before me. In most cases where ther_

adultery -there is also desertion, and the latter »s usuaUy

the ground relied on. Seldom is a complaint foundexi

on adultery alone and still more seldom is there a contest

as to the truth of the allegation.

4. I « not aware of any case in 5vW<* a
“

and perhaps happily
.

married person ha! leaI
-

“(posSy for the first time) from his local newspaper that

a few days before in the local court he was 'acrawd of

adultery and that the accusation was heUl to

Can particulars of any suoh case rbe given PP

that it is possible to imagine snob a case hut at present it

* See Paper No. 95, Minutes of Evidence for the Thirty-Second

seems to me that the statement is a flight into the realm of

imagination and fantasy. Such a state of affairs could

only 'happen if both parties to the proceedings conspired

to make an unfounded allegation in a mutual desire to

obtain relief, because if a respondent were indignant at

such an allegation the respondent would at once acquaint

the “faithful and happily married person” and both

would strenuously contest the allegation.

5. It must be borne in mind that the accessibility of the

magistrates’ courts to persons of small means depends

almost entirely on the simplicity of the procedure. Any
rule requiring service of proceedings on the co-respondent

or on the woman named would lead to endless difficulty,

delay and expense. A complete set of rules would have to

be drawn up to cover cases where service could not be

effected because the names and addresses are unknown, as

is so often the case in magistrates’ courts. Presumably

affidavits would be required and power given to order

substituted service and so on. In my view this would be

too cumbersome for magistrates’ courts and would have

the effect of deterring poor people from applying for

relief. It is of course possible to grant legal aid in any

such case, but it would have to be granted to both sides

and the expense would not in my view be justified.

6. It is significant that although magistrates’ courts have

been trying issues of adultery since 1896, in no reported

case has the absence of provision to summons a co-

respondent or woman named given rise to comment in

the High Court, as far as I am aware.

7. It should not be overlooked that a witness summons

can be issued requiring the attendance of a co-respondent

or of the woman named if the name and address are

known to the complainant. It is appreciated that there

are limitations to the questions which may be asked

(Matrimonial Causes Act, 1950, S. 32 <3)) but if there is

no truth in the allegation of -adultery it is not likely that

the co-respondent or woman named would claim the

protection of the Act

8 In so far as complainants do not desire to present

petitions for divorce because of religious conviction, I

would only say that those with religious convictions are

entitled -to have their views treated with respect. They

certainly should not have their religious convictions over-

ridden and their status altered because in some cases there

may be spite with or without religious conviction.

9. The disadvantage of a divorce as opposed to an

order for separation arises from the fact that the financial

position at the time the divorce is decreed does not remain

static. It frequently happens that after a divorce the

A
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husband re-marries knowing full well that he cannot sup-
port two homes and two families. It is true that after
an order for separation .the husband sometimes sets up
another home, hut on an application by the wife to re-
cover arrears or an application by the husband for a
reduction of the amount of the order, less weight is

attached to it than if the husband were lawfully married.

Uncnforcibility of orders made in magistrates' courts
under the Summary Jurisdiction (Separation and
Maintenance) Acts

10. The hardship which arises owing to the housing
shortage is likewise a matter for consideration. But surely
the .principle is sound that an order should not be enforce-

.

able while the parties are residing together and that the
order should cease to have effect if they continue to do so
for three months. The principle is sound because the
homes of married people should be inviolable, and it is

fundamentally wrong to interfere with the affairs of a
man and wife who are residing together. An order on a
husband to pay a weekly sum into court in such circum-
stances would lead .to chaos in the home and discourage
all effort on the part of both parties to compose their
differences and would render reconciliation impossible.

11. If, as I think, the principle is sound, the fact that
hard cases are created by external circumstances is not a
good reason for destroying the principle. It is true,
no doubt, that many women refrain from applying to the
court for an order because they fear that they may lose
their “ home This is one of the factors which deter
women from regarding the marriage tie less seriously than
they otherwise would. It is not uncommon to find that
some women want the best of both worlds. They want
a husband who will provide for them, whilst at the
same time they would prefer to live apart and not perform
any wifely duties.

12. In cases where there is cruelty to children there
is a remedy in the juvenile courts. In a case of alleged
cruelty to the wife where violence is feared, it is possible
to .ask the probation officer to make arrangements for
accommodation to be found for the wife and for the
hearing of the case to be expedited. Except in a case
of apprehended violence, it is not, in my opinion, the
function of any court to encourage or compel separation
or even assist the parties to decide whether they should
separate.

13. I do not think that it would be a useful or humani-
tarian legal reform for justices to have the power to
apportion the contents of the home. On the contrary,
it is a revolutionary proposal that because a marriage
is not a success the court may be empowered to take away
a person’s property. It is inherent in the suggested
“ reform ” that die contract of marriage should in certain
circumstances confer on the other spouse an unspecified
interest in that part of his or her property which is called
the “ home ”, and that each may be deprived of the right
to deal with his or her property. A power .to split up
the “home” might lead to considerable hardship and
lead to unequal treatment being meted out. For example,
a husband who has spent his savings in making a “ home ”

would be liable to have his property taken away, whilst

another who kept his savings and lived in furnished
lodgings would escape. There would be complications if
the furniture were being bought on hire-purchase, or the
house through a building society, or if the house were
owned by one and the furniture by the other. If such
a power were conferred on the court the result would in
most cases be that neither .party would have a home, and
the chance of reconciliation would be banished. In a case
of alleged desertion, the splitting up of the home would
seriously affect (if it did not destroy) the exercise of the
right of either spouse to make a bona fide offer to return.
The court ought not to have to decide whether the only
bed should be awarded to the husband or the wife. Before
any adjudication could he made as to the splitting up of
the home there would have to be a prolonged enquiry as
to the relationship and earnings of the parties before and
during the marriage including the assessment of the values
of the items of furniture. Such a power is more consistent
with the appointment of a commissar with despotic power.

14. The suggestion that there should be power to
transfer a tenancy appears to give no consideration what-
ever to the sanctity of contract, whilst a landlord friendly

to one of the parties could either veto the right of the
court to deal with the tenancy, or encourage the court to
substitute his tenant.

15. At present it not infrequently happens that a
husband leaves his wife in possession of the home. If it

were possible for an application to be made for the home
to be split up between the husband and wife, it may well
be that this would prove a disadvantage in a large number
of cases.

16. It is not clear whether the proposal to give power
to the court to allocate the “ home ” between husband and
wife is intended to pass the property in a chattel from one
spouse to the other, or whether it is intended only to
confer a right to use the chattel till further order. If the
latter, it is improbable that this would be understood, and
the probabilities are that it would be entirely disregarded.

Collection of maintenance arrears

17. It would of course be a great convenience if it were
possible for the same court to collect moneys and enforce
the orders. The fact is that we are dealing with persons
of modest means and easy facilities must be given for
payments into court and for withdrawing money from the
court. In the case of a husband living outside the area of
the court where the order was made, any alteration of the
present system would require :

—
(a) the money to be sent by post, or
{b) the transmission of the money from one court to

another.

As to (a), a registered letter costs 6-j-d. (a not inconsiderable
addition ,to the amount of the order), apart from the
trouble involved, particularly in cases where the husbands
are illiterate. As to (b), a great deal of administrative
work would have to be done, the cost of which cannot be
regarded as negligible.

18. I am glad to observe that Mr. Powell does not
favour the suggestion that the National Assistance Board
should pay to the wife the amount ordered by the court.
He gives as his reason for this that it might lead to fraud.
No doubt he is correct, for wherever there is money there
will inevitably be fraud. But even though Mr. Powell
rejects it, he has published it -widely and this creates a
danger that it may receive support by some who, on
superficial consideration, see an advantage in it and none
of the disadvantages. I think it right, therefore, to point
out that there are other good reasons for rejecting it. The
National Assistance Board must have control of public
moneys, which should only be paid out after proper
investigations have been made. Furthermore, there is no
reason why a separated wife should have the security of a
guarantee of maintenance which she never had when she
was living with her husband. It is pertinent to enquire,
also, what action would be taken if a husband fell into
arrears. Would the National Assistance Board have to

initiate proceedings on behalf of the wife or compel the
wife to commence proceedings, or would the Board be
left to recover the amount due under the order from the
husband? The onus ought not to be thrown on a govern-
ment department, which -would necessarily be reluctant to
commence proceedings. Finally, and still more important,
it is in my opinion far better to keep government depart-
ments as far away as possible from the matrimonial
differences between husband and wife.

Right of guilty party to obtain divorce after a long period
of separation

19. The suggestion is that the guilty party should be
given suoh a right. It is inevitable that the innocent
party will sometimes refuse to assist the guilty party, on
the -ground of religious conviction or spite amongst other
reasons which I have dealt with in paragraph 2 above.

20. The question is, first, whether it is in the interest of
public morality that regard for the marriage vow should
be weakened by the passage of -time, and the religious
convictions ignored or mutilated. There is still a Church
of England and the King is Defender of the Faith. The
Roman Catholic faith does not countenance divorce and
avowedly discourages it, as also do many other denomina-
tions. Public morality surely requires that the bond of
marriage as a contract with all its religious implications
should be respected and upheld. If the guilty party takes
it upon himself to ignore public morality in this respect
and live an immoral life, I do not know by what prin-
ciple of law or morality he should be allowed to plead
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his own immorality as entitling him. to relief on the

ground that it would be in the best interests of morality

to change the status of the innocent party against his or

her (will and flout religious conviction.

21. The innocent persons affected are, primarily, the

innocent party to the marriage, and, secondly, any illegi-

timate children. The guilty persons concerned are the

parents of the illegitimate children, both of whom defied

the marriage tie and the religious conviotions of the inno-

cent party. In the event of a subsequent marriage the

illegitimate children would not ibe legitimatised. The
illegimate children would ibe saved from continuing to

live in 'the home of parents who are not married, and

this is the extent of the benefit which would accrue to

them. I find it difficult to believe that it is just and

equitable to dissolve a marriage contract which the inno-

cent party desires to maintain, because the guilty party

has brought into the world offspring of an illicit union.

It cannot be just and equitable to ignore the innocent

party and religious beliefs and other considerations

advantageous to the innocent party and the issue of the

lawful marriage.

22. It is suggested that such a right should be exercised

only on terms favourable to the innocent spouse and any

children of the lawful marriage. Such a right as this

must necessarily result in the right being exercised only

in favour of the guilty parties whose financial position is

far superior to that of the bulk of the population. There

would indeed be one law for the rich and another for

the poor—the latter would be excluded entirely.

23. In a changing world, the “ terms favourable to the

innocent spouse and any children of 'the lawful marriage ”

cannot be relied on to continue. The changing circum-

staces would include the increasing cost of maintenance

of the legitimate children as they grow older, the advent

of children of a second marriage, the vagaries of business,

sickness, and so on. In the vast majority of cases the

guilty party has no “ general assets ”. He has weekly

earnings which are not sufficient to provide for the inno-

cent wife and the legitimate children when he is living

apart from them. To confer a right of divorce on such

a person would put a premium on irresponsibility, whilst

it could only be conferred on those sufficiently prosperous

to be able to buy their freedom.

24. If such a right were conferred on guilty parties,

then presumably similar provision would have to be made

covering the case where the parties to the marriage have

separated by mutual consent and have not lived together

for a specified time. If this were not done, it would

seem .that a guilty party would have an advantage over

parties who have entered into a separation agreement and

have lived apart for many years.

25. Many cases are met with where “ incompatibility

is the cause of the breakdown of the marriage and neither

party can present a petition for divorce. Therefore they

separate by consent. It would be
_

an injustice^ if such

persons were left in a worse position than a “ guilty

party, but if this injustice were remedied we should arrive

at a point when divorce could be obtained by agreement

of the parties, because separation by consent plus lapse

of time would in many cases amount to divorce by agree-

ment so long as the parties were prepared to wait for a

specified time.

26. There is, however, still the possibility that one of

the parties is content to live separate and apart while not

being willing to divorce or be divorced. If, in such a

case, a right to petition for divorce were conferred on

either party, it would be necessary to provide for varia-

tion of the separation agreement, whilst the exercise of

discretion would once again depend on the financial

position of the applicant.

27. I have mentioned incompatibility as one of the

reasons for entering into separation agreements, but it

is only fair to point out that incompatibility can cover a

•multitude of sins. The relationship of man and woman
is often unfathomable and there is a secret side to it, to

which too much importance cannot be attached. There

are many offences sexual and otherwise which are never

revealed and which lead to separation agreements because

public enquiry into the grievances is not desired by both

or one of the parties. Indeed, in some cases it might well

be feared that it would be ruinous to the husband finan-

cially and in reputation and that the wife would lose the

security of an income if their matrimonial complaints

were investigated in open court.

28. It follows that there must be many cases in which

a husband or wife had a 'ground for divorce and did not

act on it, but decided at the wish of both or one of them

to enter into a separation agreement instead of petitioning

for divorce.

29. Equally, there must be many cases when the parties

have agreed to separate owing to the wilful refusal or

inability of one of them (after consummation of the mar-

riage) to have sexual intercourse, or owing to the refusal

to have children.

30. In such cases it would be difficult if not impossible

to do justice between the parties without deciding the

reasons for the separation and whether they were justifi-

able or not. The difficulty of making such decisions

is manifest, particularly when a long time has elapsed

;

but even if it were possible, the intention of the parties

at the time the separation agreement was entered into

would be violated and the purpose of the agreement (for

which valuable consideration was given) would be

destroyed at the will of one party to it.

31. My submissions are that unless Parliament is pre-

pared to ignore all religious convictions and the sanctity

of contract and admit the principle of divorce by consent,

the proposal to give to a guilty party a right to petition

for divorce is not practicable. I am certain that the

religious susceptibilities of all denominations will be

offended by the proposal and would be shocked if the

proposal were adopted.
{Received 28/ft December, 1951.)

EXAMINATION OF WITNESS
{MR. T. F. DAVIS;

{Chairman)-. In all probability .this will be the last

occasion on which the Commission will meet in public.

In view of the wide public interest shown in the work of

the Commission, it is perhaps fitting that I should now
say something as to our past work and future plans. The

Commission started work just over a year ago and has

collected a vast mass of information and evidence beanng

upon the very varied topics which come within its terms

of reference.

The written evidence may be broadly described under

three heads. First, we have had over two thousand letters

from private individuals telling us of 'their own experiences

and, as a rule, begging us to report either for or against

some particular proposal for alteration in the law.

Secondly, we have had more than 250 memoranda from

bodies and individuals in the United Kingdom, ranging

in length from 200 pages downwards, supplying us with

information and putting forward views and suggestions.

Thirdly, in addition to certain information supplied by

Government Departments in the United Kingdom, we

have collected, and are still collecting, a great deal o

called and examined.)

information from countries all over the world as to the

laws in force in these countries and the history of the

development of these laws.

It was necessary for us to decide how far this mass of

written evidence should be supplemented by oral evidence.

Most of the persons who wrote us personal letters did not

show any desire to give oral evidence. These letters form

a very valuable part of the evidence before the Com-
mission, but .the Commission felt that no useful purpose

would be served by questioning the writers. The facts

were set out clearly, and the reasons for the suggestions

made were based on .the human experience of the writers

and needed no further elucidation.

I now come to the second category of written evidence.

Obviously many of these memoranda had to be supple-

mented by oral evidence in order to give the Commission

an opportunity of testing the soundness of the views

expressed, by questioning the writers or their respresenta-

tives. Here a selection had to be ma.de, as it would have

been impracticable to hear oral evidence from all the

bodies and individuals who have put forward views and

A2
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suggestions. Such ,a course would have involved a great deal

of unnecessary repetition of views on which evidence had

already been given to the Commission. Accordingly, the

Commission made a selection from amongst (those bodies

and individuals, taking care to see that every point of

view was represented. Some bodies and individuals have

not been called to give oral evidence, and some of the

memoranda will not be printed with the Report. All

those who submitted memoranda may rest assured that

their memoranda have been given full consideration by

every member of the Commission and have formed part

of the material which will assist the Commission in reach-

ing its conclusions. A list of all memoranda received

will be included in the 'Report.

The third category of evidence has been of the utmost

value in supplying the Commission with information. It

may be supplemented in response to further enquiries by

the Commission.

There must come a time when the collection of evidence

stops, and that time has now come, except for further

evidence which .the Commission may find it necessary to

obtain in the course of its deliberations. Every individual

and organisation in Great Britain has been given an in-

vitation, by notices in the Press, to supply evidence, and

no further evidence can be received from bodies or

members of the public after today unless under very

exceptional circumstances and by special leave of the

Commission.

The Commission is now faced with the task of forming

conclusions upon a vast number of suggestions which

have been made, covering every part of its very wide

terms of reference. It is impossible to foretell how long

it will take to form conclusions on all these matters and

to issue a Report. It is also impossible to say at this

stage whether it will be desirable or possible to issue an

Interim 'Report upon some of the more pressing topics.

The Commission may decide that all the matters before

it are so intimately connected that it is wiser to deal with

them in one Report.

8843. Mr. Davis, you are a Metropolitan Police Magis-

trate. Which court do you sit in and how long have you

been a magistrate?—(Mr. Davis) : I have been a magistrate

for five-and-a-half years. My present court is Olerkenwell

but I have sat at other courts in the metropolitan area

including the South Western, where there is a large resi-

dential area and a good deal of matrimonial work, and

North London, where there is also a large amount of

matrimonial work.

8844. Is there anything you would wish to add to your
memorandum before I ask you questions on it?—I would
like to preface my memorandum, if I may, my Lord, by
saying that it was written by way of comment upon Mr.
Powell’s memorandum, which was circulated to metro-

politan magistrates and which was originally written for

consideration by a sub-committee of magistrates. I want
to make it quite clear that Mr. Powell has 'been a friend

of mine and still is. I have known him for very many
years, and anything I have written or said is not intended

to be a criticism of him in any way, but we do permit

ourselves differences of opinion on matters of public

interest. I am sure it will be taken in 'that spirit.

8845. I am sure the Commission has never doubted that

that was the position. There is purely a friendly differ-

ence of opinion on certain topics of public interest. Please

turn to your first few paragraphs where you comment on
a suggestion by Mr. Powell that, in matrimonial cases, a

person accused of adultery with the .respondent ought to

be given notice of the proceedings or made a party—that,

I think, is Mr. Powell’s suggestion. We have read your
reasons and I do not wish to repeat them, but there are

one or two questions I should like to ask you on them.

In paragraph 3 you say:—

•

“In my experience on the bench ... I have had
to deal with very few cases of alleged adultery amongst
the numerous matrimonial cases which have come
before me.”

I .think Mr. Powell had had a fair number in the course

of his experience. About how many come before you
personally in a year where adultery is alleged? Can you
give us any idea?—I doubt whether there are more than

a dozen. I should put it at a dozen at the outside.

8846. Then, in paragraph 5 you say:—
“ It must be borne in mind that the accessibility of

the magistrates’ courts to persons of small means
depends almost entirely on the simplicity of the pro-

cedure. Any rule requiring service of proceedings on

the co-respondent or on the woman named would lead

to endless difficulty, delay and expense. A complete set

of rules would have to be drawn up .to cover cases where
service could not be effected because the names and
addresses are unknown, as is so often the case in

magistrates’ courts. Presumably affidavits would be

required and power given to order substituted service

and so on. In my view this would be too cumbersome
for magistrates’ courts and would have the effect of

deterring poor people from applying for relief. It is of

course possible to grant legal aid in any such case, but

it would have to be granted to both sides and the

expense would not in my view be justified.”

I have two points to raise on that. When the point was
put to Mr. Powell he suggested that a registered letter to

the last known address, if any, of .the co-respondent or

woman named would be sufficient, and if there was no

reply to such a letter the matter could proceed. That, of

course, would be a course of action which would lead to

comparatively little expense. That is the first point. The
second point is that if the cases where adultery is alleged

are as infrequent as you have just told us, the expense

even of a slightly more elaborate form of substituted ser-

vice would not be very great in the course of a year.

What do you say to those two points?—I see no objection

to a registered letter in such a case. It would not, of

course, cure the main complaint, because it does not

follow that even a registered letter is going to be

received by a certain person if it is addressed to a house.

It may be waiting there while the person is away.

8847. That is true. At any rate, it would cover some
of the ground.—I agree that it would cover some of the

ground. On the other hand, I incline to look at it in

this way. If the respondent is denying the adultery, then

it seems to me that the natural course would be for that

respondent to contact the person with whom the adultery

is alleged and ask for the assistance of that person. That
is the natural course. If, on the other hand, there is no

answer to the adultery, there is no harm done to the

adulterer if he does not appear at all.

8848. Yes, I see .that point.—If, of course, there is the

unusual case where neither side wants to call the alleged

adulterer, then I should think there might be grave doubt

as to whether .the adultery has been committed at all, and

if the alleged adulterer were present in court I should

not hesitate at some stage to invite him .to deny it on
oath if he wanted to.

8849. You might get a case, might you not, where
adultery was alleged, neither party wanted to call the

alleged adulterer, and he or she might not hear of it until

after the proceedings had taken place, and he or she had
been branded as an adulterer?—I am not sure how that

could come about without some sort of collusion between

the two parties. It seems a strange thing that neither

party would let the alleged adulterer know anything about

it.

8850. You mean, if the accusation was true there would
be no injustice to the alleged adulterer, and if the accusa-

tion was false it would be likely that the respondent

would get hold of the alleged adulterer and say, “ Come
along as a witness ”. Yes, I follow that point.—My great

objection to any other procedure, apart from the one your

Lordship has mentioned of sending a registered letter,

is the cumbersome nature of the proceedings. Frequently

the name or address of the alleged adulterer is unknown
and then one would have to make an application to

dispense with service.

8851. I follow that also. Would you now turn to para-

graph 9, in which you say :
—

“ It is true that after an order for separation the

husband sometimes sets up another home, but on an

application by the wife to recover arrears or an appli-

cation by the husband for a reduction of the amount of

the order, less weight is attached to it than if the hus-

band were lawfully married.”

I understand that to mean, first, that if the wife applies

to recover arrears she has more difficulty in recovering

them if the man has married again than if he is merely
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living with a mistress. Secondly, if the man applies for
a reduction in the amount of the order he is in a better
position if he can say, “ I have another wife now and I
have a family”, than if he can only say, “I am living

’with another woman and for that reason I want the
amount reduced ”, Is that your point?—That is my point
exactly.

8852. Can you tell me how far that is based on per-
sonal experience of your own?—It has definitely arisen in

cases I have dealt with. An extremely difficult problem
arises when the man applies for a reduction in the amount
of a maintenance order and says he has married again, his

second wife is ill and there are children of the second
marriage, and one finds that his income is really not
enough to support two families.

8853. Then, in paragraph 10, dealing with the fact that

at present an order for maintenance is not enforceable

while the parties are residing together and it ceases to

have effect if they continue to do so after three months,

you say:

—

“ The principle is sound because the homes of married
people should be inviolable, and it is fundamentally

wrong to interfere with the affairs of a man and wife

who are residing together. An order on a husband

to pay a weekly sum into court in such circumstances

would lead to chaos in the home and discourage all

effort on the part of both parties to compose their

differences and would render reconciliation impossible.”

I was wondering whether that is not stating it rather too

highly. May not there be cases where once the weekly

sum has been fixed and the parties are living together,

they may or may not realise that it is unenforceable, but

they settle down again, partly because of the difficulty of

getting accommodation? In time the order, which has

perhaps served a useful purpose for a moment in crystal-

lising what the wife ought to get, becomes a matter which

has passed out of sight. Is it not a real hardship on a

wife whose husband will not maintain her to be driven

to leave the house that belongs to him, because otherwise

the order she has is unenforceable? What do you say

about that?—I think it is almost impracticable. Although

the husband and wife may be living together, the court

must fix the amount of the order on the basis that they

will be living apart. Therefore, if they continue to live

together, the husband is being required to pay a sum

based on a different foundation. For example, the court

assumes that the wife is going to live apart from the

husband and will have to pay a separate rent. The

husband says, “It is wrong that I should pay the rent

and still have to pay the full amount of the order . Then

he will say, “I bought this and that article” and allow-

ance would have to be made for that in payments under

the order. What is the wife to do? Is she to keep the

husband out of the money that is to be paid to her or

is she only going to use it for herself and the children/

Is she going to do the housekeeping or not, because it

she is she ought to have more than the amount under the

order, and so on? All these matters are going to lead

to interminable wranglings and disputes as to whether

the husband has been fair or not. There are so many

considerations that arise in the course of a family living

together. I do not see how one can regulate it. lhe

husband will say he gave the wife so much and the wife

will say he did not, and then what is to happen' lhere

is no check upon the payment or the expenditure.

8854. The husband would still have to pay the money

into court, would he not?^Not whilst they are living

together. He does not have to pay it at all.

8855. That is true, but assuming the law were altered

in that respect, he would go on paying the money into

court and he would, I imagine, say to the wife,

there is that money for you, and that is supposed to co

rent and other expenses, so do not forget that .

ever, I follow your difficulty.-And he is to say,_
I am

paying you the money, you have to pay out for my

8856. That is what it would come *<>•—£*

strange state of affairs. I think it would be more likely

to keep the parties at arm’s length than anything els .

8857. I follow that view. Then, in paragraph 13, you

apportion the contents of the home. On the contrary,
it is a revolutionary proposal that .because a marriage
is not a success the court may be empowered to take
away a person’s property.”

Then you go on:—
“ It is inherent in the suggested * reform ’ that the

contract of marriage should in certain circumstances

confer on the other spouse an unspecified interest in

that part of his or her property which is called the
‘ home ’, and that each may be deprived of the right

to deal with his or her property.”

That is undoubtedly true in a sense. On the other hand,
does it not mean that in an event which we hope the

parties do not contemplate when they get married, the

court will have a power to allot to one or other of them
furniture which may not strictly belong to him or her?

That, I think, is rather more the position than that each
one has a specified interest?—Would it not be adding an

extra incident to the contract of marriage?

8858. Yes, I think that is true. Then you go on to

say:

—

“A power to split up the ‘ home ’ might lead to con-

siderable hardship and lead to unequal treatment being

meted out. For example, a husband who has spent

his savings in making a ‘home’ would be liable to

have his property taken away, whilst another who kept

his savings and lived in furnished lodgings would
escape.”

That is perfectly true, but on the other hand, supposing a

husband has given his wife cause to apply for a separa-

tion order, and she is given the custody of the children,

is there not a certain amount of justice in allotting to

her part of the property which has been bought for the

purpose of the joint home even if it has been paid for

by him? I am leaving out for the moment the hire-

purchase difficulty which I am coming to later. I agree

that the man in furnished lodgings gets off. That cannot

be avoided.—I would not like to say that it is unjust

as between those two parties, but looking at it generally,

it may be unjust to differentiate between one married

couple and another, because all men would not be treated

alike in that respect.

8859. There would be complications if the furniture

were bought on hire-purchase or the house bought through

a building society or if the house were owned by one

and the furniture by the other. I think those difficulties

are very fully before our eyes.—Quite. I might add,

if I may, that I have sometimes tried to imagine myself

faced with the likelihood of having to apportion a home,

and I have sometimes wondered how I would set about

it. Should I have the assistance of a valuer, should I

have to go down and look at some dwelling that consists

of a couple of rooms, have a look at the bed and the

sideboard or whatever it is? How do I do it? Do I

do it on a value basis or on a utilitarian basis?

8860. May I make a suggestion as to how you might do

it? I do not say that it would be easy. You might

ascertain from the parties, or if necessary through the

probation officer, what there was in the home, and you

might say to yourself, “The wife has the custody of the
llllgill OOJ IU ,

-- ---- - - .

two children and therefore must have so much in the

way of bedding. She must have a chair or two, and

“I do not think that it would be *

tarian legal reform for justices to have p
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su uu . On that footing you would see what was

absolutely necessary for the wife to make a home and

say “ Now the rest belongs to the husband ’’.—The answer

to that is that there would be no “ rest ”. Everything

would go to the wife because they do not have anything

that is not necessary.

8861.

That may be so in many cases.—I should say

in ninety-nine cases out of a hundred there would be

nothing left. You might say that the home would rest

with the wife and children.

8862 (Lord Keith): I would rather put it this way.

I am trying to find some basis for arriving at a solution.

Would not the basis be the need of the wife and the

children? If there are, let me say, two beds m the

house and a wife and three children, you would have

to give the wife and the three children the two beds, as

I see it It is quite true that that would leave the hus-

band without a bed, but then it just means the husband

will have to go into lodgings or go and buy himself

another bed. I would have said that primarily the basis

of division would be the needs of the wife and the
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family.—If one is going to ignore entirely the needs of

the husband, I agree with you. I apprehend that that

is not the way it is going to work at all. In an appor-

tionment you are at least considering the needs of the

husband to some extent. The apportionment on the basis

your Lordship has mentioned is confiscation, and when
your Lordship says that the husband must go and buy a

bed, the parties we are dealing with have not the money
to go and buy a bed.

8863. But we are assuming a case where the wife gets

an order for maintenance and where the husband is then

under an obligation to support his wife and family. It

is quite true he may have no bed if the beds are all

given to the wife and family, but that is just in a sense

part of his obligation to support.—Do not think I am
falling out with that as a proposition, but that is an
extension—and a very big extension—of the present law.

8864. Yes, I quite agree.—And it is adding another

incident to the contract of marriage. It simply means
a man shall not deal with his own property. Once he
gets married, the home is, as it were, under a power
of the court from that moment, if there is a falling

out between the parties.

8865. I am not saying anything at the moment for or

against the idea. I was merely suggesting that you could

find a basis for division on the needs of ithe wife and
family if you were going to look for some basis. That is

all.—Yes, bu,t as a practical proposition I think I can

say that in the vast majority of cases that come before

magistrates’ courts the means of the parties are such and
the assets are such that there is nothing really to be
divided. What is more, I think that a power to apportion
would probably interfere with what happens at .present in

many, many cases. The husband walks out and leaves the

wife with all. The moment one starts talking about
apportionment, the husband will begin to want ito know
how much he can get out of it.

8866. {Chairman): Just pause there. I do not think
that the suggestion is really an apportionment. One pro-

vides first of all for ithe needs of the wife and children
in the way of furniture, and then what is left is the
husband’s. You can call it apportionment, but it does
not mean getting a valuer and going into respective values.

It is a simple proposition. It may be right or wrong.—

I

was dealing with the .proposition in Mr. Powell’s memo-
randum [see para. 6, Paper No. 95, Minutes of
Evidence for the Thirty-Second Day] ; because,
as I said in my memorandum, I did not think
it would be a useful or humanitarian legal

reform for justices to have the .power to apportion the
contents of the home. I was dealing with the question
of apportionment, not with the wife’s needs.

8867. Very well. I will pass from that. Now we come
to ithe collection of maintenance arrears, where you say
in paragraph 17:

—

“It would of course be a great convenience if it

were possible for the same court to collect moneys and
enforce the orders.”

There I think you agree with Mr. Powell?—Yes.

8868. You go on:—
“The fact is that we are dealing with persons of

modest means and easy facilities must be given for
payments into court and for withdrawing money from
the court.”

Then, you say that sending the money by post or from
one court to another would cause extra expense and ad-
ministrative work. Even so, and taking these matters into
consideration, would not the proposal on the whole be an
improvement, that the same court should collect the money
and enforce the order?—I would like to see it happen
imyself, yes, but I am bound to say that I think that
there would be a lot of trouble in getting the money
that would have to 'be sent by post. There are numerous
cases in which some of these people actually put money
into .an envelope and send it to the court without putting
their names and addresses on it.

8869.

As a member of the Bar you will appreciate, of
course, that while we have put the contrary views to you
we equally put them to iMr. Powell, and our effort is
simply to discover what is the right thing.—Naturally,
my Lord, I understand that exactly.

8870. (Lord Keith): I have only one question. You
said that many people sent money through the post with-
out giving their names and addresses. What happens
ito that money?—The court officials are very good at

recognising the postmarks and things like that, and they
are able to trace the senders in many cases, but some-
times it requires a summons for arrears to find out whose
money it is.

8871. Are there any untraced moneys lying in your
court, for instance?—Yes.

8872. Is it a substantial amount?—That I cannot tell

you. I did not make enquiries about it.

8873. (Mr. Justice Pearce): I want to ask you about
this proposal ito give the court power to deal with the

home and its contents. I fully appreciate the argument
you put against it, but there are one or two arguments
in favour I should like put to you. One of the existing

incidents of marriage is that in certain contingencies the
court will have power to deal with the husband’s earnings
and with any interest on his savings, and a power ,to

secure even those savings which he had when he entered
matrimony. Do you agree?—Yes, the Divorce Court
certainly has .that power.

8874. The magistrates’ courts have power to deal only
with his current income?—I think it goes further than
that. If I know that a man has substantial savings and
property . . .

8875. Then the magistrates’ counts really have power
indirectly to deal with his savings?—Indirectly, yes.

8876. And therefore the situation is that of a man has
£100 saved and that fact is known to the wife, both the
High Court and the magistrates’ court can get at it for
her. Is that right?—Yes, but only in a very small way.
The court may take it into consideration when fixing
the weekly sum payable, but of course that cannot be
very greatly affected 'by .the fact that the husband has
£100. It would not last very long.

8877. If he is temporarily out of work and he wants
to reduce the amount so as to leave his wife starving
while he lives on his savings, I take it you would say,
“This is a temporary matter, but £100 will certainly last

for some months, and for the moment I shall not reduce
the order ”?—Certainly.

8878. So that the court has got at 'his savings?—Yes.

8879. And the alteration which the .proposed suggestion
would bring about is this, is it not, that if, instead of
putting £100 into the Post Office, he were to invest £100,
either before or after the marriage, in buying a suite
of furniture, the court could then get at the furniture
as it could have got at the savings? That is the only
additional incident of marriage that the suggestion would
bring, it is not?—Yes.

8880. Now, that is not a very radical change to make
in a man’s obligation, is it?—I am not so satisfied about
that.

8881. You have spoken of the difficulty of apportioning
furniture where there is so little to divide. It only comes
to this really, does it not, that in a case where there is

one bed only, if the husband breaks up the home and
it has to be decided who shall sleep on the floor, the
husband or the wife and small child, the court would
say that the wife and the small child shall have the bed
and the husband will have to sleep on the floor? Would
you not think that was reasonable?—Of course it sounds
very reasonable, but I do not like the idea of giving
away other people’s property. It is so easy to do.

8882. Would your view of it be changed if you had
power to give a temporary right to the home, which did
not take from the husband any future right to the furni-
ture, but by way of injunction stopped him from depriv-
ing the iwife of the use of it?—I have always been
puzzled as to whether it is only the use of the furniture
that would be given or whether ithe property in the furni-
ture would be given. If, of course, furniture is moved
out of the home to some other place where the wife is

going to live then, to all intents and purposes, the

property in the furniture has left the husband.

8883. You say that you are not quite clear. What we
want is help from you as to what you think would work.
Various suggestions have been made on these lines. If
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you object to any order that could vest 'the title to the

property in the wife, would you object to a power of
the court to say that she shall have the use of the bed
until further order?—No, I do not think I would.

8884. Now, in regard ,to vesting the property, have you
come across the sort of case where substantially what
the couple have by way of savings is a home with a dining-

room suite and so forth, and where the home is broken
up by divorce? In such a case conscientious counsel may
have gone to some trouble to try to stop the outstanding

troubles between the parties by arranging a division of

the home?—As part of the financial arrangement, cer-

tainly, but such a division has a bearing on the amount
of the order for maintenance.

8885. Certainly. Now have you found that there have
even been occasions when the parties have said: “Let
the judge decide, if he does not mind, in his private

room ”?—No.

8886. At all events it would be very convenient, would
it not, provided the power was used reasonably, for some
court to have power to hear the views of both parties

on what would be a fair division of the home in all the

circumstances and to make some decision thereon?—One
is always a little bit afraid of the word “ reasonably

There are many, and I say it quite seriously, many who
adjudicate on these problems who are pro-wife, and it is

very doubtful whether one would get much agreement

as to what would be reasonable as between husband and
wife.

8887. What you are saying there is that the court has

very great power already, and you would not extend it

because you think damage might be done?—I am always

a little bit doubtful about the “ Chancellor’s foot ”. The
thing is so elastic. What one may think reasonable

others may think most unreasonable. Indeed, if one had
two separate tribunals trying the same issue, one would
find that they would come to two different results, one

of which would probably be unreasonable.

8888. With regard .to the problem of whether a main-

tenance order should 'be unenforceable or not when the

parties are living together, there are a lot of cases, are

there not, where really the chief or only trouble is the

wife’s difficulty in extracting a proper amount of main-

tenance for herself and the children?—There are some

cases, yes.

8889. And as you know from your experience at the

Bar, there are cases in. the Divorce Court where a

husband’s meanness forms -the background to charges of

cruelty against him?—Yes.

8890. And where one sometimes feels that if that had

been cured the rest of the trouble would have been

avoided?—Yes, that may be so. On the other hand, if

one is going to try to arrange the financial affairs of hus-

band and wife too much, one comes up against tremen-

dous difficulties.

8891. I want to consider at this stage some of the

arguments in favour of the proposal. Are there not many
cases where a wife who has obtained a maintenance order

would willingly become reconciled with her husband if

she knew that she could get money for the support

of herself and the children from him, yet because she

knows that she has got to starve whenever she lives with

him she does not want a reconciliation?—I do not know
about “many”. There may be some, of course.

8892. In that sort of case it would really help the hus-

band if he were made to pay maintenance, if m other

respects he is a decent sort of husband. Do you agree?

—It may be so.

8893. And so against the arguments you have quite

reasonably put forward you have to weigh the fact, have

you not, that there will probably be some cases where

a maintenance order which would be effective during

the time the spouses are living together may actually help

rather than hinder the matrimonial establishment? It

is possible, yes. I suppose, however, if a woman marries

a very mean man she should take him for what he is,

to some extent. Is it for anybody else to say that one

should not be mean?
8894. The court only intervenes if he has wilfully neg-

lected to maintain her. Is it unreasonable, in those cir-

cumstances, for the court to say, “We are going to see
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that you do not wilfully neglect to maintain your wife

in future”?—It is all a matter of degree. Whether there

has been wilful neglect or not depends on the man’s
income. It is easy to determine in the case of husbands
with large incomes but most difficult when one comes into

the smaller income group.

8895. (Mrs. Allen): You indicated that generally they

were very poor people who came before your court.

'Would you agree that very often in those cases the home,
such as it is, has been built up really by the efforts of both

husband and wife and not just by the husband?—I really

cannot say that. There must, of course, be many cases

where the woman has had some money before marriage

and has contributed to the home, but as to how these

people get their homes together I have no actual know-
ledge.

8896. But apart from what the parties ha.ve to start

with, in the average working home the home is gradually

built up, would you not agree, by their joint efforts?

Perhaps not from a monetary angle but by her services

within the home the wife does make a contribution in

establishing the home?—I think a wife makes a tre-

mendous contribution. If she is economical the hus-

band has more money to spend on the home, of course.

It does not necessarily mean that she has handled the

money, but her efforts must leave him more to spend
on the home. In that sense, I agree.

8897. In that case would you not consider that the

woman would have a justifiable claim to certain of the
property within the home?—I think there is a lot to be
said for it, yes.

8898. So that if in any way the home could be shared
when troubles occur, would you not consider that that

would be a good thing?—What one has to determine is

whether one is going to make a definite rule governing
everybody. There may he many men who have built

up a home in spite of their wife’s extravagance, and such
men would be the worse off. How is one to know which
it is? I am merely putting the difficulty of making these

hard and fast rules to govern everybody. The difficulty

in these matrimonial cases, there is no doubt everybody
will agree, is that every case concerns two different indivi-

duals ;
there are no two which are alike in make-up,

temperament or anything else. Some are dirty, some are
clean, some are extravagant and some are thrifty, some
have respect for each other, some have not, some have
sexual tendencies and some have not ; all that sort of
thing in combination makes these hard and fast rules

so difficult to apply.

8899. (Dr. Baird): |Mr. IDavis, I gather you rather

suspect that the people who are putting forward proposals
for the matrimonial home to be divided are pro-wife?

—

No, I said that in some cases those who adjudicate on
these problems are pro-wife. I know very few who are
pro-men.

8900. But nevertheless are not these proposals made
because the wife is the person who is usually left with the
custody of ithe children? The difficulty does not arise

if the husband is left with the custody because he has
the legal right to the home and would not need to have
any provisions for safeguarding his property there, but
only arises when it is the wife who has the custody of
the children?—Of course that is so, and we are all, I hope
I may truthfully say, decent sort of people who are very
tender towards the wife and the children.

• 8901. But what do you do if the wife and children in a
case of that sort are left without a bed and without a
home?—At the moment of course we have not got to

consider that. If we have decided ,to make a separation
order the only remaining question is how much should
the husband pay by way of maintenance, and therefore
we look at his income. We enquire as to the position
of the tenancy as a rule, to find out whether
the wife or the husband has got to go out.

We also enquire about the number of children,

and their ages—the ages must necessarily be
considered because an older child costs more to keep than
a young one. As a rule we have only the man’s income
to consider because, you can take it from me, ninety-nine
•per cent, have not got any other assets. It is then a
question of splitting up the man’s income between himself
on the one hand and the wife and children on the other,
trying as best we can to strike a fair balance, bearing in

A 4

Printed image digitised by the University of Southampton Library Digitisation Unit



916 ROYAL COMMISSION ON MARRIAGB AND DIVORCB

27 November, 1952] Mr. T. F. Davis [Continued

mind that the man has to pay rent, .to eat, to pay fares,

and so on. We try as best we can to see what the needs

are and then to divide the income fairly.

8902. iBut you can do nothing if the man is a tenant

and he 'hangs on to all the furniture?—No, if he does not

mean to go then the wife and children have to find some-
where to live, and sometimes we try to help them to

find it.

8903. It is a most distressing situation?—It is a most
distressing situation when you are dealing with people
whose incomes are so limited. It is a different thing

altogether in cases where there are larger incomes.

8904. (Mr. Beloe): I think you said .that there were
not more than a dozen cases in your court in a year
where separation is asked for on the ground of alleged

adultery?—I do not think there are more.

8905. Is it usual for the alleged adulterer to be present

in the court?—I should say, no. I have known it happen,
but I would not say that it is usual. So often it happens
that the man has gone away and is living with a woman
whose name is unknown to the wife, and then the man
comes along .and admits he is living with a woman, and
the wife goes into the witness box and she gives a short

history of the marriage and says that her husband said

that he was fed up with her and was going .to live with
somebody else. There is no dispute between the parties

that the husband is living in adultery.

8906. (Chairman)

:

But the question is, does it often

happen that the person accused of adultery is in court,

and your answer .is,
“ No, it rarely happens ”?—I think

it seldom happens. I have known it happen, and I have
had well-fought disputes about the adultery.

8907. (Mr. Beloe) : That was my point. Then, with re-

gard to paragraph 12, do you consider ithat the remedy
in the juvenile courts is sufficient to prevent most cruelty
to children?—I do not see why it should not. I find it a
very difficiflt question to answer.

8908. You have sat as a juvenile court, I imagine?—

I

have not. (Mr. Beloe) : Then I will not bother you, thank
you very much.

8909. (Mrs. Jones-Roberts): I would very much like to
hear something of Mr. Davis’ experience in connection
with what are called Assistance Board cases. It has been
suggested to us more than once that this aid is obtained
rather freely and, in fact, that it almost amounts to an
abuse. I am going to put this illustration to you: a
woman is left early in the week without any resources at

all, she has no money to go to the grocer, no money to

pay her rent
; on Saturday naturally she goes to the

Assistance Board and they relieve 'her destitution, as is

their duty. How long, in your experience, will the Board
go on giving her assistance without pointing out to her
that she has a remedy in the magistrates’ court?—The
high-water mark with me came in a case where a woman
took out a summons after twenty weeks. The husband,
to use her own words, “ stopped her wages ”. They had
had some quarrel and he had stopped her wages as she
put it, and so she had gone to the National Assistance
Board, although he was earning £9 a week, and for twenty
weeks she had drawn over £2 a week. The (total came
to £43 or something like that. I asked whether anything
would be done to try to get some money back from the
husband and the answer was, “ No ”.

8910. In that case, when the matter was explored by the
National Assistance Board, did she 'then come to your
court for an order?—It took the Board a long time to tell
her to come to the court. As I say, it took twenty weeks
before the case came before the court.

8911. Would you call that something rather exceptional?—I think it probably is—I hope so.

8912. What would you regard as the generality?—I am
afraid I have no data upon which to express an opinion
there.

8913. You would not know how long a woman had
been drawing national assistance?—No, I do not think so.

8914. Are you able to say, roughly, how often after

you have made an order it has had to be supplemented
by the Assistance Board?—I should say in a very large
number of cases, from what I can gather.

8915. That would be your experience?—Yes.

8916. What would be the proportion contributed by the
Board and the husband, respectively?—There again, it is

so difficult to say because one must know the amount
of the payments under the order. You have to bear in

mind that sometimes men do not pay because of sickness

or slackness of work, sometimes because they just do not
want to pay. All those things bear upon this matter and
of course in such cases the National Assistance Board
no doubt makes good the deficit

8917. What I am really trying to establish is to what
extent you consider that men evade their obligations
because of this other direction to which the wife can
turn?—Could I put it in another way? I believe that the
State contributes a tremendous sum to the dependants of
these people because of their matrimonial differences.

8918. (Chairman)

:

Do you think that the State relieves

the husband of a considerable amount of the sum which
he ought to pay?—No, I would not go as far as that

because, as I have pointed out, the incomes are too small
to split up. In some cases husbands who ought to pay
are relieved.

8919. (Mrs. Jones-Roberts) : In what proportion of cases

where you make an order would you say that the husband
defaults completely and does not pay at all? Would you
say that it was a high proportion or a very small propor-
tion?—I should think a fairly small proportion, provided
always that he is in work.

8920. If he is in work your experience is that he does
pay up pretty regularly?—For the most part, the orders

are fairly well complied with.

8921. Do you have many cases where the husband has
gone to prison once, and then again refuses to pay, and
is prepared to go to prison a second and a third time?

—

We do find the truculent and obstinate man who refuses

to pay and feels he is suffering an injustice from having
an order made at all ; one gets that odd case, but it is not
frequent.

8922. Just an odd case?—It is more an odd case than
anything else and I may say that some firmness with
them in regard to the enforcement of the order frequently

has its effect

8923. That is what I wanted ito establish. In your
experience, if a man has been to prison once you find it

has been a salutary lesson and he will generally pay up
afterwards?—I can assure you that, generally speaking,

they do not like to go to prison at all. If they have gone
once, I am not so sure that they object so much to going
a second time.

8924. So the fear of imprisonment does have some
effect?—Yes.

8925. Have you any experience of a case where there

has been a voluntary arrangement between the husband
and .the employer to deduct the money from his wages?

—No, I have not come across that in my experience.

(Chairman): Thank you, Mr. Davis, for your memo-
randum and for helping us this morning.

(The witness withdrew.)
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MEMORANDUM SUBMITTED BY THE COUNCIL OF
THE ROYAL MEDICO-PSYCHOLOGICAL ASSOCIATION

SUMMARY OF PROPOSALS

The following is a summary of the .proposals which the
Council of the Royal Medico-Psychological Association
submits to the Royal Commission :

—

(1) Conciliation machinery should be established.

(2) Amendment of Section 8 (1) (b) of the Matri-
monial Causes Act, 1950 (grounds of nullity).

(i) This sub-section should be clarified.

(ii) The provision should cover defectives “ascer-
tained ” or “ certified ” under the Acts.

(iii) Instead of “subject to recurrent fits of in-

sanity ” the criterion should he the history of “ one
or more attacks of insanity which are likely to recur ”.

(iv) Epilepsy should not be singled out as a ground
of nullity: there should he a general clause pro-

viding for nullity if either party knew of and con-
cealed from the other, the existence of some grave
disease or abnormality likely to ibe detrimental to the

happiness of the marriage, or the health of the

children.

(v) The court should have power to extend the time

limit for presenting a .petition for a decree of nullity

under this Section.

(3) Amendment of Section 1 (1) (d) of the Matri-

monial Causes Act, 1950 (divorce on grounds of

insanity).

The suggested criteria for divorce on grounds of

insanity are:—
(i) mental disorder of five years’ duration, shown

by medical evidence in each case, and

(ii) extreme unlikelihood of recovery, and

(iii) one year’s continuous care and treatment as a
patient in mental hospitals .immediately preceding the

presentation of the petition.

(4) The legal definition of cruelty in its application

to divorce should he amended so that the nature of' the

conduct in question is the criterion, regardless of

whether such conduct is wilful or otherwise.

(5) In cases of divorce proceedings on grounds of

desertion, where the deserting partner has been insane

during some part of the material three years, the court

should have full discretion to decide whether or not the

loss of capacity to form an intention to desert might be

ignored in view of .the circumstances of the case.

STATEMENT OF SUPPORTING ARGUMENTS

Preamble

1. The Council of the Royal Medico-Psychological

Association wishes to thank the Royal Commission for

affording it an opportunity of submitting a memorandum
of its views on certain of the matters which the Commis-

sion is considering.

2. The Royal Medico-Psychological Association has

over 1,200 members representing every branch of

psychiatric practice. Many of its members specialise xn

the treatment and care of patients in mental hospitals or

institutions for mental defectives. Many others work

outside mental hospitals and treat psychiatric patients not

sufficiently ill to require institutional care. Frequently,

social factors are found to contribute to the production

of the milder forms of psychiatric illness, and among

these problems of marriage and divorce are prominent.

Conversely, .psychiatric factors .may be among the most

potent causes of marital disharmony.

3. The affairs of the Association are in the hands of a

Council consisting of the officers .and representatives ot

the territorial Divisions and of the scientific Sections an

additional nominated members, reflecting all aspects or

the Associations work. There is also a Parliamentary

Committee which concerns itself with any

administrative practice affecting psychiatry. The Scottish

Division of the Association enjoys autonomy in matters

concerning Scottish legislation and administration and its

Report is presented separately.

4. In November, 1951, the British Medical Association

invited the Royal Medico-Psychological Association
_

to

nominate three members to their Committee then being

set up for the purpose of preparing evidence for submis-

sion to the Royal Commission. The Council of the

Association decided to accept the invitation so that the

British Medical Association’s evidence might have the
authority of this Association also. The following were
nominated :

—

Dr. J. A. Hobson, M.D., M.R.C.P., D.P.M., Psychiatrist,

Middlesex Hospital.

Dr. T. Tennent, M.D., F.R.C.P., D.P.H., D.P.M.,
Medical Superintendent, St. Andrew’s Hospital,

Northampton; Honorary Treasurer and President-

elect, Royal Medico-Psychological Association.

(President since July, 1952.)

Dr. H. Wilson, M.D., F.R.C.P., D.P.M., Psychiatrist,

the London Hospital.

The British Medical Association’s Evidence Committee
also included two other members of the Royal Medico-
Psychological Association, who had been nominated by
the British Medical Association’s Psychological Medicine
Group. These were:

—

Dr. Doris Odium, M.A., M.R.C.S., L.R.C.P., D.P.M.,
Senior Psychiatrist, Elizabeth Garrett Anderson
Hospital; Chairman of Committee on Psychiatry

and the Law, and Sub-committee on Maladjusted
Children, of B.M.A. ; President, Medical Women’s
Federation.

Dr. A. Walk, M.D., D.P.M., Physician-Superintendent,

Cane Hill Hospital, Coulsdon ; Honorary Librarian,

Royal Medico-Psychological Association ; Co-Editor,

Journal of Mental Science.

5. The memorandum of evidence drawn up by this

Committee was in due course submitted to the Commis-
sion and oral evidence was given by five of the Committee
members. Among these were three members of the Royal
Medico-Psychological Association—Drs. Hobson, Odium
and Walk. [See pp. 164-178, and Note on p. 179, Minutes

of Evidence for the Sixth Day.]

6. In consequence of the British Medical Association’s

action in withdrawing its memorandum, it became neces-

sary for the Royal Medico-Psychological Association to

consider its position, and the matter was discussed at a
special meeting of the Council of the Association. It was
considered that the memorandum, which had previously

been circulated to all members of the Council and of the

Parliamentary Committee, adequately represented the

views generally held by members so far as the sections

immediately affecting the practice of psychiatry were con-

cerned. It was decided, therefore, to appoint a small

sub-committee to re-edit the psychiatric portions of the

memorandum. The revised document has now been

approved by the Council and is submitted as the evidence

of the Association.

7. In the main the present document follows very

closely the relevant portions of the British Medical Asso-

ciation’s memorandum and no major changes have been

made in the proposals put forward. Where the text has

been altered it is in order to explain more clearly what

is intended, or to meet certain points which have been

raised since the original memorandum was drawn up.

8. It should be noted that in accordance with the terms

of reference of the Royal Commission, this memorandum
is limited to such matters as seem to call for changes in

the law concerning matrimonial causes and mental

abnormality. The wider issues have not been dealt with

here ;
the Association can only emphasise the bearing

of psychiatric factors on the problems of personal adjust-

ment of which matrimonial litigation is the outcome.
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PROPOSALS AND EVIDENCE

(1) Conciliation machinery should be established

9. The Council has considered the Denning Report

(Report of the Committee on Procedure in Matrimonial

Causes, 1947, Cmd. 7024) and in general is in favour

of the recommendations there made. In particular, it

wishes to support the conclusion (para. 28 (ii)), “that

means for reconciliation should he available both before

and after divorce proceedings have been commenced, but

it must be recognised that there is much less chance of

reconciliation after a suit has been started”.

NULLITY ON GROUNDS OF INSANITY, ETC.

(2) Amendment of Section 8 (1) (b) of the Matrimonial

Causes Act, 1950

10. Section 8 (1) (b) of the Matrimonial Causes Act,

1950, provides, in addition to any other grounds on which

a marriage is by law void or voidable, that a marriage

shall be voidable on the ground : that either party to the

marriage was at the time of the marriage

(A) of unsound mind,

or (B) a mental defective within the meaning of the

Mental Deficiency Acts, 1913 to 1938,

or <C) subject to recurrent fits of insanity or epilepsy.

Provided

(i) that the petitioner was at the time of the mar-
riage ignorant of the facts alleged ;

(ii) that proceedings were instituted within a year

from the date of the marriage ;
and

(iii) that marital intercourse with the consent of the

petitioner has not taken place since the discovery by
the petitioner of the existence of the grounds for a

decree.
. _

11. As to (A), the reason for the inclusion of the words
“of unsound mind” is not clear, since the law already

provides that the validity of a marriage depends upon the

person’s capacity at the time of the marriage to under-

stand the nature of the contract and the duties and res-

ponsibilities involved and his freedom from insane delu-

sions on the subject. If, however, the words are meant
to cover the case of persons who do fulfil these criteria,

but are nevertheless certified as of unsound mind, then

this should be made clear by an appropriate change in

the wording.

12. As to (B), the Council agrees with this provision,

but would like it to be clarified. The wording does not

make it clear whether the respondent must have been

actually certified under the Mental Deficiency Acts, or

merely “ ascertained ” by the local authority, or whether

it is sufficient to bring forward medical evidence of defec-

tiveness. It is well known that the proportion of mental

defectives “ ascertained ” and “ certified ” varies greatly

in different local authority areas, depending on the policy

and activity of the authority, on the institutional accom-
modation available, etc. It is recommended that the

provision should be clarified as referring to defectives

“ ascertained ” or “ certified ” under the Acts.

13. As to (C), the Council considers this part of the

clause to be unsatisfactory, in that it is ambiguous and
based on an imperfect knowledge of the conditions with

which it deals. In the first place, the word “ fit ” is here

used to cover two quite different phenomena. An epileptic

fit is, generally speaking, a convulsion, lasting a few

minutes ;
these fits may occur several times a month or

several times a day ; to say that a patient is subject to

recurrent fits of epilepsy is simply to say that he is an

epileptic. A “fit” of insanity, on the other hand, can

only mean a period during which the patient was mentally

ill ;
recurrent mental illnesses may occur at first at quite

lengthy intervals, five years perhaps, or ten, becoming

more frequent in later life. Provisions applicable to

epilepsy are, therefore, not at all applicable to mental

disorder.

14. Next, the words “ subject to recurrent ” are ex-

tremely vague, and might denote any of the following

conditions :
—

(1) The patient might have had at least two attacks

before marriage, irrespective of their nature, and might

be considered “ subject ” even if medical evidence stated

that further attacks were unlikely ; or

(2) at least two attacks, coupled with evidence that

recurrence was likely
; or

(3) one attack only before marriage, but liability to

recur proved by a second attack after marriage
; or

(4) one attack only, coupled with medical evidence

that recurrence is likely
;
or

(5) no actual attack, but a strong family history,

coupled with temperamental abnormalities leading to a

medical opinion that recurrent attacks were probable in

the future.

15. The Council considers, therefore, that, as far as

insanity is concerned, this clause should be clarified, and
suggests that it should be reworded to read :

—

“has suffered from one or more attacks of insaniLy

which are likely to recur

16. As regards epilepsy, the Council feels that there is no
logical reason for making special provision for epilepsy

and omitting other illnesses which may be just as inimical

to, or disruptive of, marriage. The reports of the debates

on the Matrimonial Causes Bill show a good deal of

ignorance and prejudice
;
one influential speaker said that

epileptics “ should be regarded as a class apart and

treated with the utmost humanity and sympathy, but not

regarded as fit members of society ”. This is quite con-

trary to current medical teaching. Epileptic fits may be

of varying degrees of severity, and may cause less inter-

ference with normal life than other paroxysmal diseases

such as asthma and migraine.

17. The Council is of opinion, therefore, that epilepsy

should not be singled out in this way. It has considered

whether the present provision should be replaced by

a clause in which epilepsy would be included with other

diseases as grounds for annulment. In this connection

•the following recommendation put forward by the Joint

Committee of the Convocations of Canterbury and York

in 1935 has been noted:—
“Where a party knows of and has concealed from

the other the existence of some notable hereditary men-
tal or physical disorder in his or her family, likely to

be detrimental to the happiness of the marriage or the

health of the children . . .

”

18. It will be seen that this recommendation deals both

with established disease and with hereditary tendencies

but the Council thinks that these should be considered

separately.

19. It is in agreement with the view that the existence

at the time of marriage of a grave disease likely to make
a satisfactory marriage impossible should be a ground for

annulment, provided that this was known to the affected

party and not disclosed to the spouse at the time.

Examples of such diseases might be tuberculosis, haemo-

philia, various progressive diseases of the nervous system,

epilepsy if severe or intractable, and others. It is believed,

however, that it would be extremely difficult to draw up
a satisfactory list of diseases under this heading, especi-

ally as the severity and prognosis of the disease ought to

be taken into account. It is recommended, therefore,

that there should be a clause in general terms which the

court would apply to each case on its merits with the

aid of medical evidence. A suggested wording is:—
“ A marriage shall be voidable on the ground that

either party at the time of the marriage knew of and

concealed from the other the existence in himself or

herself of some grave disease or abnormality likely to

be detrimental to the happiness of the marriage, or

the health of the children.”

20. The Council also feels that the court should have

the power to extend the statutory period of one year

from the date of marriage within which proceedings for

nullity must be instituted.

GROUNDS FOR RELIEF

(3)

Amendment of Section 1 (1) (d) of the Matrimonial

Causes Act, 1950 (divorce on grounds of insanity)

21. The orovisions of the Matrimonial Causes Act,

1937, re-enacted in the Act of 1950, were largely based

on the proposals of the Royal Commission of 1909-1912

(Majority Report). It will be remembered that the Act
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•was a Private Member’s Bill, and it would seem that

the (promoters felt that there was a better chance of their

proposals becoming law if they were supported by the

authority of a Royal Commission. Little account was

taken of changes in the law, in current practice, or in

psychiatric opinion subsequent to 1912. The only

adaptation referred to voluntary patients and was not in

the original Bill, but was an amendment proposed by
another Member.

22. With the introduction of the new status of volun-

tary patient and temporary patient, the development of

out-patient care, the opening of psychiatric units as part

of general hospitals, and the extension to all patients of

the relative’s powers of discharge under Section 72 of the

Lunacy Act, 1890, it is no longer possible to equate

insanity with certification, and detention under an order

should no longer be the criterion required.

23. The recognised practice nowadays is to avoid cer-

tification as muoh as possible. Whereas formerly a

patient would be certified as soon as he was certifiable,

he may now be treated in the first place as an out-patient

;

later perhaps he may enter a mental hospital as a volun-

tary .patient
;
he may discharge himself repeatedly or be

taken home by relatives ; all this irrespective of the per-

sistence of his insanity. Even when incurable, or after

long residence, he may still have the status of a voluntary

patient, for instance in cases of chronic depression when
the patient is utterly lacking in confidence and cannot

bring himself to leave the shelter of the hospital.

24. Again, the application of modern treatments pro-

duces a number of partially cured patients, many of

whom are discharged from hospital not fully recovered

because it is thought that a return to normal surround-

ings will complete their rehabilitation. A proportion of

these fail and have to return to hospital, but the con-

tinuity of detention has been broken.

25. Numerous obvious anomalies have been the subject

of judicial and other comment since the Act was passed.

For instance, voluntary treatment following on certifica-

tion counts towards 'the required five-year period, but

voluntary treatment preceding certification does not. Diffi-

culties in interpretation have arisen in England oyer

periods of absence from hospital for holidays or on trial.

Divorce has been refused on technical grounds, e.g.,

because some formality required for the patient’s deten-

tion has not been complied with. Moreover, the present

provision penalises a faithful spouse who does her best

for the patient, e.g., by taking him home during a period

of partial improvement, and encourages the spouse who
is indifferent to the .patient and is contemplating divorce

from the start of his illness.

26. The Council does not consider it worth while to

suggest detailed remedies for these anomalies since it is

felt that the estimation of the five-year period should not

depend on the patient’s status. The criterion should be

the aotual duration of the mental disorder as shown by

medical evidence in each case.

27. It may be argued that it is difficult to establish

the exact time at which mental disorder began. It is

true that there are cases of insidious onset, and there

are also intermittent cases in which it may be difficult

to distinguish between a full cure followed by relapse,

and a mere transitory improvement. But in all cases,

sooner or later, a date must have been reached when a

psychiatric examination was carried out, a diagnosis or

mental disorder was made, and some form of care and

treatment was instituted or recommended. If, retrospec-

tively, the disorder then diagnosed can be shown to have

been continuous with that existing at the time of the

petition, and the period amounts to five years or over,

then the condition as to duration should be regarded as

fulfilled.

28. So far, it is assumed that the present statutory

period of five years will be retained. The Council would

not object, however, to a reduction of this period to

three years, since there is little difference m the number ot

recoveries which occur by the end of three and five years,

respectively.

29.

The Council cannot agree, however, with the pro-

posal put forward by the General Council of the (English)

Bar, that the question of incurability should be treated

purely as a question of fact, and that the requirements

as to care and treatment should be abrogated. Insistence

on a prescribed period, three years or five, of duration

of the mental disorder, provides a valuable safeguard for

the patient, prevents hasty action by the spouse and
greatly reduces the possibilities of disagreement as to the

prognosis. It would be quite wrong to allow a petition

for divorce on the ground of incurable insanity to be

presented at the outset of the illness, for the very exist-

ence of mental disorder might be denied, and the question

of the patient’s sanity might be debated in open court

and in the patient’s presence—a procedure which would
constitute real cruelty.

30. The Council believes also that the requirement ithat

the respondent shall have been under care and .treatment

should be retained in a modified form, and recommends
that the prescribed period should in all cases include a
period of residence (in any status) in a mental hospital

or its equivalent, immediately before the petition is pre-

sented. This period of residence should be long enough to

allow of careful observation of the nature and trend of

the disorder, and (the Council suggests that it should be
at least one year, with a proviso for the usual short leaves

or holidays which might be granted during that year.

31. Under the present Scottish Act a person is deemed
to be under care while any order under the Acts specified

is in force and therefore a petition may be presented

when the respondent is “on trial ” from a mental hospital.

A patient might therefore be living at home and actually

cohabiting and yet the spouse might at any moment decide

that she was tired of him and forthwith sue for divorce

without even having to return the patient to hospital. This
seems a somewhat repugnant possibility and the Council
suggests that in all cases the requirement of residence

in a mental hospital should be fulfilled, as recommended
in the last paragraph.

32. Under the Council’s proposals, the medical evidence
will have to be considered carefully in each case. The
procedure for the submission of evidence should, how-
ever, be as simple as possible, and the summoning of a
number of medical witnesses should be avoided. Evidence
obtainable from clinical records, unless contested, should
be given by affidavit, and where, for instance, notes or

reports covering (the whole progress of the case are
contained in the records of one hospital, a single affidavit

by the Medical Superintendent or Consultant Psychiatrist

in charge of the case, submitting sworn copies of the
relevant material, should be accepted as sufficient.

33. The Council considered whether some restriction

should be placed on divorce in cases where the patient,

though incurable, is likely to be distressed by the news that

he has been divorced. It is not true that all incurable
and long-standing patients are devoid of normal feeliags,

as was suggested to the previous Royal Commission. But
the number of .patients who might be harmed is probably
too small to make a change in the law worth while.

34. The Royal Commission of 1912 also proposed an
.age limit, as it was suggested that it ought noit to Ibe

possible to divorce an elderly spouse who might be suffer-

ing from senile dementia only. This proposal was not
included in the Matrimonial Causes Act. The Council has
considered it, but does not feel .that a restriction is needed,
as experience shows that it is very rare for a divorce of
this kind to be asked for.

35. .Finally, .the Council has considered whether the
term “ incurably ” used in the Act, should be replaced by
words indicating more precisely what is meant. It is

appreciated that the courts have interpreted the term
liberally, but there appears still to be a good deal of
hesitation in the minds of many of .those called upon to
give evidence as to whether they can conscientiously pro-
nounce a patient to be “ incurable ” while any chance of
improvement remains. It is felt, therefore, that a change
should be made which would dispel such doubt or
hesitancy.

The Council recommends that the relevant clause should
read as follows:

—

“A petition may be presented to .the court on the
grounds that .the respondent:

—

(a) is suffering from mental disorder whidh has been
present continuously for a period of five years, and
that his or her mental state is now such ifhat recovery
is extremely unlikely ; and

Printed image digitised by the University of Southampton Library Digitisation Unit



920 ROYAL COMMISSION ON MARRIAGE AND DIVORCE

Paper No. 116—Memorandum submitted by the Council of the Royal Medico-Psychological
Association

Paper No. 117—Memorandum submitted by the Scottish Division of

the Royal Medico-Psychological Association

(b) has at itihe .time of the presentation of the

petition been under care and treatment as a patient

in one or more mental hospitals (or licensed houses)

continuously for a period of one year.”

36. If these (proposals are adopted, the conditions laid

down would not be affected by any change in the law
of lunacy and mental treatment; but if grounds for

divorce are to continue to depend on the respondent’s

legal status, then it is imperative that the relevant clauses

should be revised whenever a new Mental Treatment Act
is being drafted. For instance, it is possible that a new
Act might greatly extend the provisions for temporary
treatment without an “ order ”, and thus exclude numerous
patients from the definition now in force.

37. The Council has considered whether there should

be any extension of the present grounds of divorce to

forms of mental abnormality not at present included. The
inclusion of recurrent insanity was urged both at the time

of the previous Royal Commission and in the debates on
the Matrimonial Causes Bill, but the difficulties of estab-

lishing satisfactory criteria were thought to be too great.

It has also been suggested that various forms of psycho-

pathy, alcoholism, drug .addiction and personality changes,

following head injury or leucotomy, might be added.

38. It is not felt that a .personality change alone should
be taken into consideration ; such changes may occur

even in the normal course of advancing age, and should
be regarded as among the ordinary risks of marriage. It is

generally the intolerable behaviour of the affected person

that drives the spouse to seek relief by divorce. The same
applies to the recurrent case of mental disorder

;
the

patient may be an admirable partner dn the intervals

between his illnesses, but on the other hand his behaviour

may be disturbed by a recurrence short of established

illness, and may be very hard to bear.

39. If it is accepted that cruel behaviour, as defined in

paragraph 41 below, should be a ground of divorce even

if 'it proceeds from mental abnormality, there should be
no need to extend .the grounds of divorce specifically to

include Ithe conditions referred to.

(4) Amendment of definition of cruelty

40. The Council has considered ithe present accepted

legal definition of cruelty, namely:

—

“Conduct of such a character as .to have caused
danger to life, limb, or health, bodily or mental, or as

to give rise to a reasonable apprehension of such

danger.”

In the Council's view the purpose of the clause in its

application to divorce and separation proceedings should

be not to seek out guilt and inflict .punishment but to

afford relief from suffering, and it should not be necessary

to show the existence of intention to cause cruelty. For
instance, lif .the petitioner’s health has suffered as a result

of the conduct of the respondent, irresponsibility on
grounds of insanity or drunkenness should not be a suffi-

cient defence: or, for instance, if .the petitioner’s health

has suffered as a result of the respondent’s habitual
drunkenness or drug-taking, absence of intent to be cruel
should not be a sufficient defence ; or, for instance, cruelly
to Ithe ohildren should be held to be sufficient grounds
of divorce, even (though the cruelty was not with the
intent to wound the other spouse’s feelings, nor to injure
the olther spouse’s 'health.

41. The Council recommends, therefore, that the words
“ wilful or otherwise ” should be inserted in the definition

after “ conduot ”, and that “ cruelty ”
'for Ithe .purpose of

proceedings for divorce and separation should thus be
defined as:

—

“Conduct, wilful or otherwise, of such a character
as to have caused danger to life, limb, or health, bodily
or mental, or as to give rise to a reasonable appre-
hension of such danger.”

42. It is also recommended that’ more emphasis .than
hitherto should be laid on the last phrase of the definition,
“ or as to give rise to a reasonable apprehension of such
danger ”.

43. If, however, it is held that .the notion of “ cruelty ”

is inseparable from that of intention to cause suffering,

so that the term cannot be re-defined, two alternatives are
suggested: (1) .that the term “intolerable behaviour” be
used in place of " cruelty ”

; or (2) that no single term
be used, but that the entire definition should be quoted,
i.e., divorce should be allowed on the ground “that Ithe

respondent has conducted himself, whether wilfully or
otherwise, in such a way as to have caused . .

.”

(5) Discretion in application of provisions regarding
desertion

44. The accepted legal definition of “ desertion ” is as
follows :

—
“ Desertion is 'the separation of one spouse from ithe

other, with an intention on the part of the deserting
spouse of bringing cohabitation permanently to an end
without reasonable cause and without the consent of
the other spouse.”

Under the Matrimonial Causes Act, the intention to

desert must subsist continuously during the three years

immediately preceding the presentation of ithe petition,

and hardship arises in cases where the respondent has
been .insane during some part of the three years’ period.

As the law now stands, any period, however short,

during which Ithe patient is so disordered as to be in-

capable of forming an intention to desert must interrupt

the required period. This may cause considerable hard-

ship, especially where an attack of mental disorder occurs

towards the end of ithe period, and it is, therefore, re-

commended that the court should have the fullest dis-

cretion to decide in each case, according to the

circumstances, whether the period of incapacity should be
ignored.

CDated 1th November, 1952.)

PAPER No. 117

MEMORANDUM SUBMITTED BY THE SCOTTISH DIVISION OF THE ROYAL
MEDICO-PSYCHOLOGICAL ASSOCIATION

The Scottish Division of the Royal Medico-Psyehological

Association wishes to thank the Royal Commission for

giving it an opportunity of submitting a memorandum of

its views and giving oral evidence on certain of the matters

which the Commission is considering.

The Council of the Royal Medico-Psychological Asso-

ciation, which represents psychiatrists in Great Britain and
Ireland and which therefore includes Scottish representa-

tives, has already submitted evidence to the Royal
Commission.

This memorandum, which should be considered in con-
junction with that of the parent body, is presented by a

Committee specially appointed for the purpose by the

Scottish Division, which comprises 120 members of the

Royal Medico-Psychological Association domiciled and
practising in Scotland.

The Committee consisted of:

—

Dr. A. M. Shenfcin, M.B., Ch.B., D.P.M., Psychiatrist,

Southern General Hospital, Glasgow ;
member of the

Executive Committee of the Scottish Division, Royal
Medico-Psychological Association ;

member of

Council of Royal Medico-Psychological Association.

Dr. E. J. C. Hewitt, M.D., D.P.M., Medical Superin-

tendent, Rosslynlee Mental Hospital ;
Secretary, Scot-

tish Division, Royal Medico-Psychological Association ;

member of Council of Royal Medico-Psychological

Association.

Dr. P. K. McCowan, M.D., F.R.C.P., D.P.M., Barrister-

at-Law ;
Physioian Superintendent, Crichton Royal

Hospital, Dumfries ; past Chairman, Scottish Division,

Royal Medico-Psychological Association ;
past

President, Royal Medico-Psychological Association.
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Separate evidence was considered to be advisable be-
cause of the existing differences between the two countries
in the laws relating to marriage and divorce, and because
even where the law is similar, different interpretations have
in some instances led to different practices as between
Scotland and England.

Although it may be considered desirable that the law
relating to marriage and divorce should in major respects
be the same in both countries, it is perhaps inevitable, in
view of the separate legal tradition and the different
religious and cultural background, that some differences
will persist.

The Committee, in presenting evidence, has been guided
by the opinions expressed at two general meetings of the
Scottish Division convened for discussions of the subject
and by the answers to a questionnaire circulated to the
members of the Division.

RECOMMENDATIONS

(1) Conciliation machinery should be established

The Committee has considered the Denning Report
(Report of the Committee on Procedure in Matrimonial
Causes, 1947, Cmd. 7024) and in general is in favour of
the recommendations there made. In particular, it wishes
to support the conclusion (para. 28 (ii)), “that means for
reconciliation should be available both before and after
divorce proceedings have been commenced, but it must
be recognised that there is much less chance of recon-
ciliation after a suit has been started ”.

(2) Nullity on the grounds of certified insanity and mental
deficiency

The main difference between existing law in Scotland
and England lies in the fact that whereas the Matrimonial
Causes Act in England includes several provisions for
suits of nullity, the corresponding Divorce (Scotland) Act,
1938, contains no such provisions. The English law in
fact recognises that there are certain circumstances in
which a happy, stable marriage cannot be expected. It

seems to us that the dignity of the marriage contract is

upheld by such recognition. At present in Scotland a
patient certified as of unsound mind, who is on trial, on
parole, or has escaped from a mental hospital, can go
through a form of marriage. Such marriage is valid pro-
vided the patient is capable of understanding the nature
of the contract entered into and is free from the influence
of morbid delusions upon the subject. There is no obliga-
tion for the patient to make known his or her certified
status to the partner.

A similar position obtains so far as the marriage of a
certified mentally defective person is concerned.

It is recommended that a marriage should be voidable
on the grounds that either partner was at the time of the
marriage

:

—
(a) certified as of unsound mind within the meaning

of the relevant Acts ; or

•(h) a certified mental defective within the meaning
of the Mental Deficency Acts.

Provided that
(i) the petitioner was at the time of the marriage

ignorant of the facts alleged;

(ii) proceedings are instituted within a year from the
date of the marriage, although the court should have
discretion to extend this period in special circumstances;

(iii) marital intercourse with the consent of the peti-

tioner has not taken place since the discovery by the
petitioner of the existence of the grounds for a decree.

The Committee approves of the existing law with regard
to the marriage of insane or mentally defective persons
not legally certified as such, i.e., that the validity of such
a marriage depends on the person’s capacity at the time
of marriage to understand the nature of the contract and
the duties and responsibilities created, and his freedom
from insane delusions on the subject.

The Committee confines its recommendations to certified

mental defectives in spite of the well-known fact that
die .proportion of mental defectives “ascertained” and
certified ” varies greatly in different local authority areas,

depending on .the policy and activity of the authority and

the institutional accommodation available. It was en-

couraged in confining its recommendations to certified

mental defectives in the knowledge that some uncertified

mental defectives may be liable to be dealt with on the

same basis as some uncertified insane persons, namely,
on the grounds of inability to understand the nature of

the contract, as mentioned in the previous paragraph.
Others may fail to disclose their mental defectiveness and
so make possible a successful suit for nullity as described
under the next heading.

(3) Nullity on the grounds of undisclosed grave illness,

mental or physical

It is recommended that a marriage should be voidable
on the grounds that either party at the time of the
marriage knew of and concealed from the other the
existence in himself or herself of some grave disease or
abnormality likely to be detrimental to the happiness of
the marriage, or the health of the children.

The English law contains a provision for a suit of
nullity where either party was at the time of marriage
subject to recurrent fits of insanity or epilepsy. It is not
considered that epilepsy, or recurrent mental illness, should
be singled out in this way. It is considered that the
existence at the time of the marriage of a grave disease
likely to make a satisfactory marriage impossible should
be a ground for annulment, provided that this was known
to the affected party and not disclosed to the spouse at
•the time. Examples of such diseases are severe mental
illness or defect, tuberculosis, haemophilia, various pro-
gressive diseases of the nervous system, epilepsy if severe
or intractable, and others. We do not consider that it

would be possible to draw up a satisfactory list of diseases

under this heading, especially as the severity and prog-
nosis of the disease would require to be taken into
account. It is recommended, .therefore, that the grounds
for nullity under this head should be stated in the general
terms indicated above and that the court would consider
each case on its merit with the aid of medical evidence.
As in actions for nullity on the grounds of insanity, pro-
ceedings would require to be instituted within a year of
the marriage and no marital intercourse should have taken
place after the facts were known.

(4) Divorce on the grounds of incurable insanity

The present law in Scotland allows for a petition for
divorce where the respondent “is, and has been for a
period of five years continuously immediately preceding
the raising of the action, under care and treatment as an
insane person ”. For the purpose of this Act a person
is deemed to be under care and treatment while an order
or warrant for his detention under the Scottish Lunacy
Acts is in force.

With modern developments in treatment and changing
attitudes to hospitalisation, many patients are now ad-
mitted .to mental hospitals as voluntary patients who
formerly might have been certified; it is therefore no
longer possible to equate insanity with certification. As
the law stands at present, the time spent as a voluntary
patient does not count towards the material period of
five years under care and treatment. It would seem
to be the opinion, of the majority of Scottish psychiatrists
with experience of the operation of this Act, that no
differentiation between voluntary and certified patients
should be made in this respect.

There is a difference in the application of the law
relating to continuous .treatment as between Scotland and
England. Periods of trial at home have not been regarded
as interrupting the continuous treatment in Scotland,
whereas in England the question, has been treated’
differently and .periods of prolonged trial have been con-
sidered to interrupt detention. It is the opinion of the
Committee that the Scottish attitude is the better one.

Full consideration has been given by the Scottish
Division to the question as to whether the period of five
years under care and treatment should be reduced.

In Scotland five years’ continuous care and treatment as
an insane person raises a presumption of incurability. It
is considered that this presumption would be equally
justified in the case of voluntary patients under treatment
for the same time. It is our opinion that any reduction
in the stipulated period of .time would render the justi-
fication of the presumption questionable.
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Where genuine hardship might well be caused by longer
breaks than twenty-eight days invalidating the petition,
it would probably be because of the intolerable behaviour
of the affected partner. In Scotland, where the legal
interpretation of cruelty is as defined later in this memo-
randum, an action for divorce would lie in such cases on
the ground of cruelty in spite of the mental abnormality
of the defendant.

It is recommended that :

—

A petition may be presented to the court on the
grounds that the respondent is, and has been con-
tinuously for a period of five years immediately pre-
ceding the raising of the action, under care and treat-
ment in a mental hospital or similar institution, either
as a voluntary or a certified patient.

Periods of leave, trial at home, or absences from
hospital against medical advice should not be con-
sidered to invalidate the petition for divorce of a non-
certified patient provided that no single period away
from hospital exceeds twenty-eight days.

(5) Divorce on the grounds of cruelty

The parent body of the Royal Medico-Psychological
Association has recommended that cruelty for the pur-
poses of proceedings for divorce and separation should
be defined as:

—

Conduct, wilful or otherwise, of such a character
as to have caused danger to life, limb, or health, bodily
or mental, or as to give rise to a reasonable appre-
hension of such danger.”

It seems that in England legal practice has determined
that the notion of “ cruelty ” is inseparable from that of
intention to cause suffering.

In Scotland the tendency has in recent years been to
relax the standard of legal cruelty, and it seems to have
been settled .that wilful intent to injure is not essential
to warrant a divorce. It has been said by Lord Carmont
that the legal conception of cruelty has passed from a

narrow construction, solely based on a consideration of
the mind of the perpetrator of certain acts, to the character
of the .acts themselves, and to the effect they will produce
on the mind of a spouse of normal susceptibility ”.

The Committee approves of such developments and is
of the opinion .that this case law could with advantage
be made statutory.

It is recommended that the case law relating to the
legal conception of cruelty should be made statutory in
Scottish law.

(6) Divorce on the grounds of desertion

its memorandum the parent body of .the Royal
Medico-Psychological Association has recommended that
in. actions for desertion where the respondent has been
insane during some part of the three-year period the
court should have full discretion to decide whether this
need constitute a lapse in the intention to desert. We

understand that no case of this sort has arisen in Scotland
but we approve of the recommendation, of the parent
body.

It is therefore recommended that where the deserting
partner during some part of the material three years has
been a patient in a mental hospital the court should have
full discretion to decide whether or not the intention to
desert has existed continuously during the whole of the
period.

SUMMARY OF CONCLUSIONS
1. That means for reconciliation should be available

both before and after divorce proceedings have been
commenced, .but it must be recognised that there is much
less chance of reconciliation after a suit has been started.

2. It is recommended that a marriage should be void-
able on the grounds ithat either partner was at the time
of the marriage:

—

(a) certified as of unsound mind within the meaning
of the relevant Acts

; or
(A) a certified mental defective within the meaning

of the Mental Deficiency Acts.

Provided that

(i) the petitioner was at the time of the marriage
ignorant of the facts alleged

;

(ii) proceedings are instituted within a year from the
date of the marriage, although the court should have
discretion to extend this period in special circumstances

;

(iii) marital intercourse with the consent of the peti-
tioner has not taken .place since the discovery by the
petitioner of the existence of the grounds for a decree.

3. It is recommended that a marriage should be void-
able on the grounds that either party at the time of the
marriage knew of and concealed from the other the exist-
ence in himself or herself of some grave disease or
abnormality likely to be detrimental to the happiness of
the marriage, or the health of the children.

4. It is recommended that a petition for divorce may be
presented to the court on the grounds that the respondent
is, .and has been continuously for a period of five years
immediately preceding the raising of the action, under
care and treatment in a mental hospital or similar institu-
tion, either as a voluntary or a certified patient.

Periods of leave, trial at .home, or absences from hospital
against medical advice should not be considered to invali-
date the petition for divorce of a non-certified patient
provided that no single period away .from hospital exceeds
twenty-eight days.

5. It is recommended .that the case law relating to the
legal conception of cruelty should be made statutory in
Scottish law.

6. Where the deserting partner during some part of the
material three years has been a patient in a mental hospital
the court should have full discretion to decide whether or
not the intention to desert has existed continuously during
the whole of the period.

{Dated 1th November, 1952.)

EXAMINATION/® WITNESSES

DR. A.
J' A ' H0

.

BS°N, M.D., M.R.C.P., D.P.M. mid
•

’ D.P.M. representing the Royal Medico-Psychological Association

;

called and examined.)

8926. (Chairman): We have before us Dr. Afexandc
Walk, M.D., D.P.M.

; Dr. J. A. Hobson, M.D., MRCP
D.P.M.

; and Dr. A. M. Shenkin, M.B., Ch.B., D P M
‘

understand that Dr. Shenkin will speak as to the view
of the Scottish Division of the Association May I as
what offices, if any, you respectively hold in the Associa
tion? (Dr. Walk): In the first place, I should like t
apologise for the absence of the General Secretary of th
Association, Dr. Armstrong. Dr. Armstrong intended t

come here to introduce the other members giving evi
(fence and to answer any general questions concernin
the Association itself; he has asked me to act for hiirMy own position in the Association is that of membe
of the Council, I am Honorary Librarian and I am Co
Editor of the Association’s journal. Dr. Hobson hold

no official position in the Association but was one of the
members nominated by the Association to serve on the
Committee set up by the British Medical Association and
which submitted the earlier evidence. Dr. Shenkin is a
representative on the Council of the Association of the
Scottish Division. (Chairman): Thank you. I am going
to ask Sir Russell Brain to put his questions now.

8927. (Sir Russell Brain)

:

May I ask first a question on
paragraph 12 of your memorandum? It deals with mental
deficiency as a ground of nullity. Would you give your
views as to whether this wording should cover ascer-
tained as well as certified mental deficiency, or even just
acceptance of evidence of mental deficiency as such?

—

(Dr. Hobson)

:

The view of this Association would be the
latter of these three, acceptance of mental deficiency as
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such, that is, such as would be required to fulfil certifica-

tion or ascertainment. [See Question 8974.]

8928. Then, in paragraph 17, you allude to hereditary

tendencies which you think should be considered separately

from established disease. But I do not think you consider

them further, so is it the case that you do not feel that

they should be taken into account?—It is, the main reason

being that we feel it would be far too difficult, both
medically and legally, .to be able to deal with purely
hereditary tendencies.

8929. Coming to paragraph 19, where you are consider-

ing voidability of a marriage, you recommend, firstly, that

this should really be for the court to determine. You
think it is too difficult to lay down in advance conditions

except the broad ones stated here?—Yes.

8930. And when you come to those conditions, they are

that the party should have known of and concealed from
the other the existence in himself or herself of some grave

disease. Now, would it he your view that in such a case

the doctors should be asked whether in their view this

was a grave disease, or whether they should be asked to

tell the court the nature of the disease and then it would
be for the court to determine whether it was a grave

disease?—We feel that it should be for the court to deter-

mine, and perhaps also not merely the fact that it is a

grave disease, but it should be for the court to determine

whether or not the party concealing this knowledge himself

felt that it was a grave disease and detrimental to the

marriage.

8931. Yes, I assumed that, and I was going to ask

further—and I think perhaps you have answered it already

—that he should know or have known not only that it

was a grave disease, but that it was such a disease as to

be detrimental ito the happiness of the marriage or the

health of the children?—Or that he should have inten-

tionally concealed it.

8932. Would you agree that, in general, it is more likely

that a person would know that he has a grave disease

than that he would know that it was likely to be

detrimental? I am looking at human nature and the lack

of foresight which often exists in such cases.—I think that

probably is true. I think a person suffering from a grave

disease tends to believe what he wishes to believe, that

it is not quite so bad as might be feared.

8933. (Chairman) : Might I ask something arising out of

that? Would it improve your formula, or would it

not, to say, “ of some grave disease or abnormality likely

in the opinion of the court to be detrimental to the

happiness of the marriage or the health of the children ”?

That would mean that you would have to prove that

the party to the marriage deliberately concealed the

existence of some grave disease or abnormality, but

whether that disease or abnormality is likely to be

detrimental to the happiness of the marriage or the health

of the children would be a matter for the court, on the

evidence given. Do you see what I mean?—Yes.

8934. Do you think that would be better?—I think that

would improve it.

8935. As you say yourself, a man might know that

it was a grave disease or abnormality, but might not

realise it was likely to be detrimental?—Yes. (Chairman)

:

I do not know if that clears the matter up?

8936. (Sir Russell Brain): If that meets their views, yes.

Coming to the question of how this would be established,

I take it that the petitioner could only establish this by

proving from .the evidence of the respondent’s doctor that

he knew these facts?—I think the respondent’s doctor

would be one of the more important witnesses, but it is

conceivable that other people could give evidence to this

effect.

8937. But in general it would probably be desirable to

call the respondent’s doctor?—It would, yes.

8938. That would usually mean that he would have

to be subpoenaed?—Yes.

8939. And a psychiatrist might be called to give evidence

as to the fact that his patient had been in a mental

hospital?—Yes, he might.

8940. Would you agree that in general doctors are rather

reluctant to give that kind of evidence?—Yes, I would

agree that we are reluctant. It is always distasteful to

give evidence against one’s patient, 'but I think that

sometimes one must do it, and it may be in the best

interests of justice that we should do it. (Dr. Walk): Of
course, if I may intervene, that has to be done under the

existing law where a suit for nullity is brought on the

grounds that the patient is liable .to recurrent attacks of

insanity. The same considerations already apply there,

and doctors are now being subpoenaed to give evidence

of that kind.

8941. Yes, I appreciate that, but perhaps there is a little

difference .there from a person who is mentally normal,
and who would perhaps be defending the suit and would
himself be reluctant to have his doctor called. But I think

you have answered the question. May we come to para-
graph 30, which relates to the question of insanity as a
ground for divorce? You say that you would like to

have a period of care and treatment required which should
be long enough to allow of careful observation of the
nature and trend of the disorder, so on that ground you
would disagree with those who put forward the view that
evidence of incurable insanity by itself would be enough?
—Yes, that is so, and that is something we are quite
unanimous about. There are no differences here between
the Scottish Division and the Association as a whole nor,

if I may say so, between any majority and minority
within the Association. That is something which we ail

feel is essential.

8942. Would you agree that there is an additional
reason for that, namely, that if there is no such criterion
of severity, doctors might find it extremely difficult to
define insanity or unsoundness of mind in any given case?
—We do not think that the doctors’ difficulties, as such,
need weigh very strongly. Difficulties might arise in some
cases ; in other cases it might, on the contrary, be very
easy. Our reasons for insisting that there shall be this
period are, I think, largely set out iin our memorandum.

8943. I was not questioning .that, I was wondering
whether you would agree that this was an additional
reason, that in border-line cases it would be difficult for
doctors to say whether a person was or was not of un-
sound mind, whereas with a period of care and treatment
you had a rough criterion of severity.—We do want to
reduce to a .minimum any possible differences of opinion,
and to that extent I agree with Sir Russell Brain.

8944. Now with regard to the Council’s report and
the Scottish Division’s report, you both agree that there
is need for evidence of the duration of the illness, whioh
might be five years in one case and possibly three years
in the other?—We both agree there is necessity for evi-
dence of the duration of illness, but there is a difference
between us as to whether there should be an insistence
on continuity of residence in hospital during the whole
of that period, as the Scottish Division suggests, or
whether, as the Association as a whole suggests, evidence
on the question of the residence should not be taken into
account at all, and the evidence should be directed entirely
to establishing the length of the illness itself.

8945. You do take one year’s residence into account?

—

We have included that.

8946. Your criteria are three, one year’s residence,
three years’ duration of illness and, finally, medical evi-
dence of incurability?—That is correct.

8947. Whereas the Scottish Division would be satisfied
with five years’ residence as in itself evidence of in-
curability, is that the position?—That is the position, yes.

8948. May I ask about the period of duration of the
illness? Do you think that there is any difference between
these two extremes? In one case, the patient has been
ill for three years and the last one is spent in a mental
hospital ; in the other case, the patient falls ill acutely and
is admitted to a mental hospital at once and spends the
full three years there ; the difference being that in the
second case there have been three years to observe the
effect of treatment, whereas in the first case the first two
years have been spent without any treatment at all and
there would only be one year under care and treatment
to observe the effects.—No, Sir, that is not quite what
we have in mind. We quite agree that if in fact the first
two years have been spent without any form of care and
treatment, then probably we would all be very unwilling
to declare the patient incurable after only one year’s treat-
ment, but the previous years may not have been spent
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without care and treatment at all. On the contrary, the

patient may have been under continuous observation,

there may have been treatments of various kinds given in

hospital or outside hospital, but which did not come under
the present definition of continuity of treatment, either

because they were not given in a mental hospital or

because the patient has been in a mental hospital at some
time during those previous years but the continuity has
been broken. We wish 'to overcome these anomalies which
at present lead to hardship, by having one comprehensive
definition referring to the duration of the illness, ending
up with a period in hospital, rather than insisting on a

particular form of disposal or treatment during the

whole of the period.

8949. And you would accept three years’ duration of

illness including a year’s care and treatment immediately
before tire petition is presented, and medical evidence of
incurability. You have already said that, I think?

—

Yes, that is so.

8950. I wonder whether Dr. Shenkin could tell us why
he feels the Scottish proposal would be better?—(Dr.
Shenkin): In Scotland the existing law is a little differ-

ent. In Scotland five years’ continuous treatment in a
mental hospital, under certification, raises a presumption
of incurability. Scottish psychiatrists feel that this makes
for a workable law which we would not like changed.
We feel that the same presumption could probably be
held for patients under treatment for the same period,

whatever 'their status, in a mental hospital.

8951. And you would not feel quite happy that one
year’s care and treatment and the other conditions sug-

gested by the Council would be quite adequate evidence

of incurability?—No, Scottish psychiatrists feel that the

retrospective evidence involved might lead to great

difficulty and controversy.

8952. On the subject of cruelty in paragraph 41 of the

Association’s (memorandum, your proposals would make
it possible to include, as grounds for divorce, mental

abnormalities which were never severe enough to take the

person into a hospital, what we call psychopathic indi-

viduals, for example, and also partially recovered patients,

on the ground that their conduct was intolerable. That

is really the intention, is it not?

—

{Dr. Walk): That is so

;

we would like to include such persons if, and only if,

their conduct is in fact intolerable.

8953. And you feel that it has this advantage, that it is

very difficult to include them under any category?—-Yes,
that is so. We thought that any other way of dealing

with these people would be unfair, both to the patient

and to the spouse.

8954. And you feel it is very desirable that there should

be some way of including them, that there are sufficient

of such persons to make it necessary to provide relief

in this way?—Yes, we do.

(Chairman): Before I ask any questions, I will ask

Dr. Baird to put her questions.

8955. (Dr. Baird): I want to ask a question following

up the one Sir Russell Brain has asked. We have had it

suggested to us that habitual drunkenness might be an

additional ground of divorce. I understand that you
would prefer habitual drunkenness, drug addiction and

so on, to come under the ground of intolerable behaviour

and cruelty?—That is so.

8956. There is another matter. You know that at

.present sodomy and bestiality are grounds for divorce

at the suit of the wife, and it has been suggested that

lesbianism should be a ground at the suit of the husband.

Do you think that these should also be included under

this heading of psychopathic behaviour rather than

singling them out in this way?—(Dr. Hobson): Yes,

I suggest it could be so. (Dr. Walk): In the

•memorandum submitted by the British Medical Associa-

tion there was a proposal that lesbianism as such should
be made a ground for divorce, in the same way as

sodomy. [Stee para. 13, Paper No. 19, Minutes of Evidence
for ithe Sixth Day.] But our Association did not feel

that they ought to support -that, and it has therefore

been left out of our memorandum. If a case of les-

bianism does fall to be dealt with, it should be under the

umbrella of intolerable behaviour, and not singled out
as a ground.

8957. And do you think that the other grounds

—

sodomy and bestiality—should be taken out of the law?
I wondered if it would be more in trend with present
psychiatric thought that these particular maladjustments
should not be singled out in the law but should be dealt

with under the general ground of cruelty. Has your
Association any view about that?

—

(Dr. Hobson): We
have not discussed this point in Council. I personally
think that the less the law, not only the law with regard
to divorce but the law generally, says about these
abnormalities, the better. I cannot say that I am answer-
ing for the Association on 'that. (Dr. Walk)

:

I person-
ally would agree with Dr. Hobson, but I cannot say
whether those are 'the views of the Association.

8958. (Chairman)

:

Might I put that last point to you
from a judicial rather Sian a medical point of view?
I think you may be putting judges in a grave difficulty if

you do as Dr. Baird suggests. If a judge has to consider
definite grounds, lesbianism, sodomy and bestiality, he has
only got to decide—has this offence been committed or
not? But if he has to weigh up the effect of any of these
•three things on the mind of the other spouse or on the
health of the other spouse, you are confronting him with
a very difficult task indeed. I do not say that it is not
one which he might have to face, but you do see, from
the point of view of certainty of the law and the solicitor

advising his client as to whether he or she has a good
cause for divorce, that there are advantages in setting

these things out in plain terms in the Act? The other
point I wished to mention was this. Both Sir Russell

Brain and Dr. Baird have used the words, “intolerable
behaviour ’’. Now, would you look at paragraph 40, where
you suggest an amendment of the definition of “ cruelty ’’?

You quote the present definition—“ conduct of such a
character as to have caused danger to life, limb, or health,

bodily or mental, or as to give rise to a reasonable
apprehension of such danger”. The only change you
suggest, in paragraph 41, is 'the insertion of the words
“wilful or otherwise”. You do not suggest bringing in

the phrase “ intolerable behaviour ”. That is so, so tar?

—That is so, so far, and that is as far as the British

Medical Association’s memorandum went.

8959. 1 follow that.—But since then it has been suggested

to us that such a proposal might be unacceptable, because
the word “ cruelty” has always been held to be in-

separable from intention, and therefore we rpuit forward
two .possible alternatives in case that view was upheld.

I think that around this table today the words “ intoler-

able behaviour” have been used as a kind, of shorthand

to cover the behaviour we have in mind, whether the

Commission eventually decides to call it “ cruelty ” or
“ intolerable behaviour ” or leave it without any specific

designation. (Chairman): I see the phrase “ intolerable

behaviour” in (paragraph 43, where you do mention cer-

tain alternatives, and that no doubt is where it came from
in the present discussion. (Sir Russell Brain)

:

It is also

mentioned in paragraph 38, my Lord. But I was using

it rather loosely and not with any sense of definition.

(Chairman): But “intolerable behaviour" in paragraph

38 is dealing with the question of insanity, is it not? (Sir

Russell Brain)

:

Yes. (Chairman) : I see, however, that

there are the alternatives. Mr. Justice Pearce points out

that he could not quite accept without qualification a

certain statement, perhaps you could put it yourself, Mr.
Justice Pearce?

8960. (Mr. Justice Pearce): You have said that inten-

tion is a necessary ingredient and has always been held

so.—I beg your pardon, I did not say that that is the
law, but we have had criticism of our proposal on those

grounds, and therefore to meet any possible criticism we
have suggested these alternatives.

8961. (Chairman): I see. I was citing your suggested

definition of “ cruelty ” to show how very difficult it would

be to bring the three matters which I mentioned under

your definition of cruelty. I can imagine that if a

husband, for example, was guilty of sodomy, you might

say that it was not of suoh a character as to cause danger

to life, limb, or health, bodily or mental, or to give rise

to a reasonable apprehension of such danger. In that

event you would say, would you not, that it should not be

a ground for divorce, if the wife was so insensitive or so
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strong physically and mentally that even this terrible

event did not in fact affect her health?—I think, my Lord,
we had in mind, in leaving out any reference to lesbianism,
the faot that the question of lesbianism itself may be
difficult to establish, more difficult than in the case of
sodomy, so that the judge at the time of a case might
still be in a good deal of difficulty even if the word
“lesbianism” were inserted in black and white in the
statute.

8962. I was not dealing with the point of lesbianism
only. Take sodomy, which is an existing ground for
divorce at present. The wife has only got to prove
sodomy if she wants a divorce, and that is that, she gets

it. If you 'bring it in under the heading of cruelty, under
your definition the wife might quite often fail to get a
divorce, might she not, and there would be great uncer-
tainty whether she would get it or not?—I imagine that

in all cases where cruelty is alleged there must be difficulty

in deciding in any case whether the effect on the peti-

tioner’s mind has been what it is alleged to have been.

8963. That is quite true, but you see, you are bringing

in an additional difficulty if you bring in sodomy under
cruelty, whereas at the moment you have it as a definite

ground for divorce.—There was no proposal from the

Association to change the law in that respect, it was
merely a personal opinion expressed here.

8964. A very interesting discussion has taken place

already, but I am pointing out that from a judicial point

of view I see certain difficulties.

—

(Dr. Hobson): May I

say that I would disagree with both of you on this point?

I think that in any case of proven sodomy I would be
prepared to go to the court and say that that in itself

gives rise to reasonable apprehension of danger to the

health of the wife.

8965. Danger to health?—Danger to the health of the

wife. I have come across two or three cases in my
experience where the wife’s health has suffered because
of the worry of the sodomy of the husband. In one case
she had become infected with venereal disease but she
would not go for divorce on the ground of sodomy, be-

cause to put in a petition on that ground would mean that

almost automatically would follow a criminal charge
against her husband. I have come across two or three

cases where the wife does not put in a petition although
she would Like to be divorced, because it would mean a
danger to her husband's liberty. I think, therefore, that

I would much prefer to align myself with Dr. Baird’s

suggestion and include sodomy and lesbianism under
cruelty, I think it must be very exceptional that it will

not be possible for a medical witness to go into the box
and say that in this case there would be reasonable appre-

hension of danger to the health of the other spouse.

(Chairman)

:

I follow that from the medical point of view
it .may be more consistent and more logical not to single

out particular forms of abnormality and make them
grounds for divorce, but I think if you are going to rest

entirely on cruelty you will put not only the courts.—

because after all they have to do difficult things today—
but also those advising persons contemplating divorce,

in a position of considerable uncertainty.

8966. (Lord Keith)

:

There is another point I would
like to put to Dr. Hobson. You are thinking of one type
in your illustration of sodomy, but of course there may
be sodomy with a third party?—I am thinking only of
sodomy with a third party.

8967. I thought you said something about the wife
being infected?—She was in this particular case. The
husband contracted syphilis homosexually and then gave
it to his wife.

8968. I see. The case I am thinking of is this," Dr.
Hobson. If a husband has committed sodomy with a
third person, the wife might not know about it, it could
not affect her at all

;
then she discovers that he has done

so, and at the present time that would be a ground for

divorce, although it does not affect her health in any way?
—Yes.
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8969. If you take it out as a specific ground of divorce

and put it into cruelty, then it would no,t be a ground of
divorce unless she knew of his behaviour and it was so
persistent and it had such reactions on her that it preyed
on her mind and affected her health. Only in that case
could she get a divorce if it had to be treated as .a species

of cruelty. You see the point, do you?—I do, yes.

8970. You would say that it should be taken out alto-

gether as a specific ground of divorce and dealt with as
a species of cruelty, in which case in some cases it might
be a ground of divorce and in other cases it could not
be?—I think it should stay in as a specific ground.

8971. That was what I wanted to be quite clear about?
—I think lesbianism should be dealt with (in the same way.

8972. (Chairman)

:

As regards the preamble, I note the
position with regard to the British Medical Association’s

memorandum, which was withdrawn. You say there:—
“ It was considered that the memorandum, which had

previously been circulated to all members of the Council
and of the (Parliamentary Committee, adequately re-

presented the views generally held by members so far
as the sections immediately afFecting Che practice of
psychiatry were concerned. It was decided, therefore,

•to appoint a small sub-committee .to re-edit the
psychiatric portions of the memorandum. The revised

document has now been approved by the Council and is

submitted as the evidence of the Association.”

I only read that to emphasise the point that nothing
that is not in this memorandum, whether it is in the British

Medical Association’s memorandum or no-t, is the evidence
of your Association. You have dropped certain portions
of their memorandum.

I think you answered Sir Russell Brain on ithe question
I was going to put on the last sentence of paragraph 12.

You say:

—

“It lis recommended that the provision should be
clarified .as referring to defectives “ ascertained ” or
“ certified ” under the Acts.”

Would you repeat again the answer you gave to that?
Do you mean that one or the other should .be specified,

or what exaotly do you mean?

—

(Dr. Walk) : It is both,
but actually there is a slight change from the memo-
randum submitted by the British Medical Association,
where it was recommended that the .provision should
include all defectives who were actually defective, even, if

they had not been ascertained or certified. That did not
commend itself to the Council of our Association, and
the recommendation now is that the provision should refer
•to defectives who have either been ascertained or certi-

fied, that is, both categories, but not including defectives
who may be proved to be defectives but have never been
under the provisions of the Mental Deficiency Act.

8973. (Sir Russell Brain)

:

I understood Dr. Hobson to
say itthe reverse of that, that it includes all defectives,
whether ascertained, certified or not?

—

(Dr. Hobson)

:

So
I did.

8974. (Chairman): Which are you putting forward?

—

The explanation is that I drafted this paragraph. When
I answered Sir Russell Brain, I presumed it was .the same,
but I now see that it has been changed ,a little since I
wrote it. The Council have evidently not followed entirely

my recommendation, so I wish to withdraw my previous
answer and say it would refer only to “certified” or
“ ascertained ” defectives. (Dr. Walk) : That puts the
Association as a whole in line with the recommendations
of the Scottish Division on that same point.

8975. That is a satisfactory picture, no doubt.
. Coming

to paragraph 13, I have just one question on that. You
are dealing with the words “subject to recurrent fits of
insanity or epilepsy”, and you point out that the word
“ fit ” is here used to cover two phenomena, and you say
what the two quite different phenomena are. You say
therefore that the meaning of the word “ fit ” is not quite
clear. Can you suggest a suitable wording in place of it?

—We have included a proposal in paragraph 15 which we
thought covered the case. That is our recommendation in
lieu of the existing wording—“ has suffered from one or
more attacks of (insanity which are likely to recur ”.

B
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8976. Buit there you are dealing with the words
“subject to recurrent”, are you not?—We took out
“ subject to recurrent ” as well, because we considered that

was ambiguous, and our final recommendation is that the
clause should read, so far as insanity is concerned, “ has
suffered from one or more attacks of insanity which are
likely to recur ”. As far as epilepsy is concerned, we are
of course taking that out altogether as a separate con-
dition, and we wish it to be included under our other
recommendations concerning grave diseases likely to be
detrimental to marriage.

8977. I see. Then the formula which appears in
paragraph 15 is a formula for insanity, and you do not
wish epilepsy to be mentioned at all?—There is no men-
tion of epilepsy here. We were all unanimous that
epilepsy should not be singled out, and therefore, if the
provisions concerning the concealment of a grave disease

are not accepted by the Commission, epilepsy would come
out altogether as a ground for annulment. We do not
wish epilepsy to be singled out in any way.

8978. Thank you, .that makes it quite clear to me.
Just one question on paragraph 35, about which Sir Russell
Brain asked a question. You recommend a clause in
regard to insanity. Where in that definition do we find

the three years’ duration of illness which Sir Russell
Brain mentioned and which you discussed with him?

—

It is in paragraph 28. You will see that we say there:

—

“ So far. At is assumed that the present statutory period
of five years will be retained. The Council would not
object, however, to a reduction of this period to three

years
”

8979. So I should simply read this definition in para-
graph 35 (a) as “

. . . which has been present continu-
ously for a period of five years or alternatively three
years . . . .

” ?—Yes, if that commends itself to the Com-
mission ; it is not actually our recommendation. We are
really in favour of five years but we would not object very
strongly, as the view has been put forward from other
sources, to- the duration being reduced.

8980. {Mr. Beloe)

:

My (Lord, could I ask at this stage,

is the one year under clause (b) of the definition included
in the five years, or ds it in addition to -the five years?

—

It is meant to be included in- the five years.

8981. (Chairman)

:

Yes. What would you say if it were
two years instead of one, would you object to that?

—

We would not -object to that provided that—and this is

essential—there is some recognition given -to periods of
temporary absence. As long as we are quite sure that
there would be no danger of any technical interruptions
of continuity and -that .the usual periods of trial or tem-
porary absences of voluntary patients could be included
in those two years, we would not object. We are very
anxious that the total period shall not be artificially inter-

rupted by some strict requirement of the law irrespective

of the persistence of the actual condition of insanity.

8982. Then, in the last paragraph of your memoran-
dum, you deal with discretion in the application of pro-
visions regarding desertion, and you point out:

—

“
. . . hardship arises in cases where the respondent

has been insane during some part of the three years’

period.”

I need not read it all through, but your recommendation
is that the court should have the fullest discretion to
decide in each case, according to the circumstances, whether
the period of incapacity should be ignored. Again, speak-
ing from a purely judicial point of view, I was wondering
on what principle you suggest that the court should exer-

cise its discretion? Where -there -has been an attack
of mental disorder, it is a fact that the deserting party,
during the attack, no longer has the intention to desert.

But why should the court have regard to it in some
cases and not in others?—We find it difficult to keep
up-to-date on this subject, -because there have been fresh
judicial decisions during the time we have been engaged
in considering this. I gather that the latest decision
is that a period of incapacity may not interrupt
the three-year period if it cannot be proved that the
intention- to desert bad lapsed, so to speak. We wanted
to provide for- periods of temporary insanity where, for

instance, the parties had been living apart for a long time,

and there could have 'been no question that -when the
respondent’s mind was normal he was in a state of deser-

tion, but he then has an attack of temporary insanity,

recovers from it, and resumes his desertion. It has been
held in such a case that the period of desertion had been
interrupted because during that -time he could not form
an intention. We feel in a case like that, that the period
of insanity should be ignored, and it ought to be held
that as he had lived away from his wife both before and
after his attack, what happened during his insanity was
irrelevant -and of no account. On 'the other hand, we
took the case of a man who had perhaps left home and
a few weeks later had -been, admitted to a mental hospital

and remained there for the whole of three years, and
it would appear that his desertion of the wife was merely
a symptom of his mental disorder. We felt in a case
like that, that the whole matter really ought to be dealt with
as a case, if the other criteria are fulfilled, of incurable

insanity and not as a case of desertion.

8983. Would it not come to this then, that the court
would have to see when the intention was formed? If

.the intention to desert was not formed before the insanity
supervened, then, on your suggestion, they would say that
there was no desertion. On the other hand, if he had
formed the intention before the insanity supervened, then
the period of insanity would be counted as part of the
three years. Is that your suggestion?—That really would
satisfy us.

8984. (Mr. Justice Pearce)

:

Would it noit be simpler to

say that insanity should not be held to interrupt desertion
“ in any period of continuing desertion ”? I will explain
what I have in mind. Suppose that the day before the
man became insane he wanted to come back .to his wife.

He has then ceased to be in desertion—the desertion has
ended. But if the day before he became insane he did
not want to come back to his wife, then it is absurd
to suggest that, after be became insane, he might have
been nursing a reversal of his former policy. I suggest
this test because it is quite simple and, speaking as a
judge, practical

; in other words, if he is deserting when
he becomes insane he is continuing to desert.—That is

what we had in mind.

8985. In giving full discretion to the judge you are
raising a problem which is a very difficult one.—I am
quite certain that if the Commission can find a form of
words which would cover our intention here it would be
very acceptable. (Lord Keith): Might I just ask you if

this meets what you have in mind? That insanity shall

not affect desertion unless it is proved, that it affected the

intention to desert? (Mr. Justice Pearce): That is just

what I was trying to avoid. You have to choose between
what I suggest and what Lord Keith suggests. My
suggestion is that insanity should not interrupt an existing

period of desertion
; the judge does not deal with the

intention of a man suffering from insanity at all.

8986. (Lord Keith): I think there is a misunderstand-
ing. I am not dealing with 'insanity as interrupting a

period of desertion. I am dealing with it as affecting the

original intention to desert. If there is insanity proved
during the three years, and there is reason to believe that

that insanity affected the man when his desertion was
said to commence, in the sense that he really had not the

mind to desert, then there would be no desertion. Unless

that is established, then there is desertion, and insanity

does not interrupt the desertion at all. I am only trying

to get clear in my mind what you are suggesting.—

I

think that both those points were included: iMr. Justice

'Pearce has covered the example I gave of the man where
temporary insanity was quite irrelevant and should be
disregarded

; Lord Keith covered the other point where
the desertion itself may originally have been a sign of
insanity, and where it is the desertion which should be
disregarded and not the insanity. If all that can be ex-

pressed in a form of words we should be only too glad

ito agree to it.

8987. (Chairman)

:

As I have only one question on the

Scottish memorandum, as distinct from the English,

perhaps I could put it before we adjourn. Sir Russell

Brain and Dr. Baird have cleared up my other queries.
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It is at the end of paragraph (5) in the Scottish memo-
randum. You say there:

—

“ It is recommended that the case law relating to the
legal conception of cruelty should be made statutory in
Scottish law.”

I just wanted to ask you this. Do you agree with the
suggested definition that is set out in paragraph 41 of the
English body’s memorandum, or are you suggesting some-
thing different?—(Dr. Shenkin): Cruelty in Scotland has
already been established as not to require the intention to
cause suffering and really the quotation from Lord
Carmont, which is given in paragraph (5), satisfied us.

We felt that we had to continue separately here from the
English Division of the Council, who are trying to establish

something which has already been established in Scotland.

8988. Yes, but what I wanted to know was this. Never
mind what .the past history is, does the suggested definition
there express the Scottish law on the subject, because I

rather thought it did, and I see Lord Keith nodding
assent?—Yes.

(At this stage the Commission adjourned for a short
period.)

8989. (Lord Keith): Dr. Shenkin, I think I might ask
you one or two questions on the Scottish memorandum.
Taking paragraph (2),

“ Nullity on the grounds of certified

insanity and mental deficiency”, I am right, am I not,

that the position at present is that a person who is

suffering from insanity cannot contract a marriage at all

unless he does so during a lucid interval, that is to say,

when he understands what he is doing? That is the

common law, is it not, with regard to the contracting of a
marriage by an insane person?—I thought the position was
determined, in the case of a mentally deficient or insane
person, by the capacity to understand the contract.

8990. You are putting it that even if he is insane, if

he understands whait he is doing he can enter into a valid

marriage?—I thought he could, at present.

8991. Of course, it is a legal question and perhaps we
need not enter into that, but I think there is some doubt
about that. What I really wanted to clear up was this:

in this question of statutory unsoundness of mind, the

proposal which you recommend is simply going to enact

that anyone who is certified as of unsound mind or who
is certified as a mental defective cannot enter into a valid

marriage? That is the effect of your proposal, is it not?

—

That is correct, yes.

8992. And that will leave untouched, of course, the

common law position as to how far an insane person

could enter into a valid marriage if he were not certified?

—That is so, yes. We thought we did not need to deal

with that.

8993. I take it, then, that it would have to be made
clear, if a provision of this kind, such as you recommend,
were introduced into legislation, that it was not to abro-
gate the provisions of the ordinary law with regard to

insanity and marriage?—Yes. You will see that in the

same paragraph we say :
“ The Committee approves of

the existing law with regard to the marriage of insane or

mentally defective persons not legally certified as such

8994. Yes. Then, why is it exactly, that you want to

create this distinction between what I will call the common
law of marriage by insane persons and the proposed

statutory law in respect of persons who have been cer-

tified as insane?—When we were considering the ques-

tion of the withholding of knowledge of a grave illness

from a spouse, we thought that certified insanity could

be considered to come under that category. The ques-

tion, however, as to whether the patient could be blamed

for not giving information with regard to illness which

affected his mind, made us consider that this would have

to be dealt with separately from other grave illnesses.

8995. I see. But might not the same apply to a person

who was insane but was not certified?-—If he was not

certified he might be held responsible with regard to dis-

closure to his wife, and could be dealt with under the

other category.

8996. You think he could?—It might be possible.

8997. The first of your .provisos strikes me as a some-

what curious provision :
“ Provided that the petitioner

was at the time of the marriage ignorant of the facts
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alleged”. Do you mean that the petitioner must be
ignorant of the fact that the other spouse was certified

as of unsound mind?—Yes.
8998. I think I can say this, Dr. Shenkin, that at the

present time even if the petitioner knew that the other
spouse was insane at the time of the marriage, that would
not be any bar to having a marriage annulled if it was
quite clear that at the time of the marriage the insane
person did not know what he was doing. You would be
introducing rather a modification of that principle here,

would you not?—We feel that those persons who do not
understand the contract are adequately dealt with by
existing law, but this is an extra provision to deal with
persons who, despite insanity, may understand the

marriage contract. (Lord Keith)

:

You see, what I am a

little afraid of is that if one grafts statutory provisions
with regard to unsoundness of mind on to the common
law provisions, it may be very difficult for the court to

know how far the common law has been modified by the
statutory law. That is one of the difficulties, as I see it,

for the courts when they come to administer these pro-
visions. (Chairman): I suppose this could be done by
some express provision in the statute intimating that the
statutory provisions are without prejudice to the common
law position?

8999. (Lord Keith): I think it would have to be that.

One would have to be very careful in the drafting of
this legislation. I think I see how the matter stands.
Your next proposal, in paragraph (3),

“ Nullity on the
grounds of undisclosed grave illness, mental or physical ”,

is just the same as in the English memorandum?

—

Exactly.

9000. That has been dealt with and I have nothing
additional to ask on that. We now come to divorce on
the ground of incurable insanity. Here your recom-
mendation is really substantially different from the pro-
posal in the English memorandum?—There are differ-

ences, yes.

9001. What occurred to me was this. I know there
are differences at present between the statutory law of
the two countries on this matter, but do you think it

is desirable that in a matter of this kind, which is after

all a relatively new ground of divorce, there should be
perpetuated differences between the law in Scotland and
the law in England?—I think, as we said earlier, that we
should like uniformity of law, but we did not consider
that with the different traditions it was likely, and we
felt it very difficult to get Scots psychiatrists and English
psychiatrists to agree, since they were starting off from
different standpoints on this matter.

9002. But there has not been much tradition in this

matter, because this ground of divorce was only intro-

duced into England in 1937 and into Scotland in 1938,

therefore, one cannot say that there is any real tradition

in the matter at all, it just so happens to be the accident

of some difference in legislation. Let me put it this way

:

as a psychiatrist, what in your view is the advantage of
your proposal as against the proposal in the English
memorandum? I know what the difference is, you want
a five years’ .period of treatment either as a voluntary or
a certified patient, is not that right?—That is true, yes.

9003. Continuous treatment for five years, and that

means treatment in a mental hospital or similar institu-

tion?—That is correct.

9004. As I understand it, the English proposal is that

as long as a person is insane the whole of that period
need not be spent in a mental hospital or similar institu-

tion. Is that the chief difference?—Yes, that is the ohief
difference.

9005. What is the advantage in your proposal as

against the English proposal?—In Scotland there has been
a difference so far in that breaks in treatment up to

twenty-eight days have not been held to interrupt the
period in hospital. This difference and the fact that a
presumption of incurability arises when a patient has been
in hospital for a five-year period, made us feel that the
Scottish law worked more easily, both for the doctors
and in the courts. We did not want to lose this presump-
tion, which we felt worked well..

9006. iBut does it not rather cut the other way? Take
a patient who is certified, if that patient manages to exist
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outside the hospital in which he is detained for more than
twenty-eight days, he ceases to he a certified patient?

—

That is true.

9007. Therefore he ceases to be regarded as insane?

—

That is true.

9008. And accordingly, if suoh a situation arose, one
could not get a divorce 'under this provision which you
make, merely because the patient had managed to get
away and elude detention for a period of twenty-eight
days?—Quite.

9009. Is not that rather a flaw in this proposal?—It
seemed to us that where the patient and the spouse had
cohabited for a longer period than twenty-eight days, it
would be mainly on the grounds of the behaviour of the
patient during that period, especially of the intolerable
behaviour of the patient, that the other spouse would subse-
quently be seeking a divorce, and we thought that in those
circumstances relief might be obtained on some other
ground.

9010. I am not sure that that is entirely satisfactory

;

the patient who has managed to elude capture for twenty-
eight days need not go back and live with his or her
spouse, you know.—That is a contingency we have not
considered. (Dr. Walk): Might I say here that this
difference between the Scottish proposals and the English
proposals does not in fact only depend on any differences
in Scottish law and tradition? There is a genuine differ-
ence of opinion.

9011. Yes, I rather gathered that.—And the difference
of opinion exists in both countries. Possibly the differ-
ences in law may account for the different results in the
two countries, but it so happens that in Scotland the
majority opinion is that these provisions should continue
to be lied up with continuous residence in hospital, and
the only difference they wish to make in the existing law
is, roughly speaking, to extend the provisions to voluntary
treatment. That view exists in England as well, but is a
minority view. The majority view in England is that we
should cease to tie it up with continuity of treatment,
and have regard to the period of the actual insanity.

9012. So it comes to this, that either we have to try and
resolve this conflict between .the two views, or we have
got to say that one law will prevail in Scotland
and the other in England. That is really what it comes
to?—Yes.

9013. Then I do not think that I can get any further
light from either of you. There is no point, I think, in
asking you to explain more fully the reasons which
moved the majority in one direction in one country and
in another direction in the other country.—Unless you
would like us to debate further the advantages and dis-
advantages of the two views. {Lord Keith): I do not
think that would help me very much.

9014. (Chairman): There does not seem to 'be any
reason why a Scotsman should think one way and an
Englishman the other way on this particular subject. An
insane person is the same whether he is in England or
in Scotland, and I cannot see any practical reason why
the test should be different. I quite appreciate that it so
happens .that the majority in Scotland think (a) and the
majority in England think (b), but it would be an
illogical position to say: “In Scotland the test shall be
(a) and in England the test shall be (b

)

”? Surely that
would be very regrettable, would it not?—(Dr. Shenkin)

:

It would obviously be preferable if .the law and the test
could be uniform.

9015. You see, it is not so much a question of historical
background, as Lord Keith has pointed out, it is just
a question of what is the best definition. I am not suggest-
ing wholesale assimilation of the two laws, but that it

would be a pity if the law of Scotland and the law
of England on this point were different. Do you think
it would be any use for the two Councils to get together
to .try and agree on a definition, or do you think it

would produce no results at all?—(Dr. Walk)

:

There is
only one Council, actually, of the Association, and there
are Divisions of the Association. The Scottish Division
enjoys a degree of autonomy which the others do not
enjoy, for obvious reasons, and therefore we have thought
it quite proper that they should submit separate evidence.

Shenkin)

:

It is not perhaps surprising, Sir. The
difficulties with regard to the interpretation of continuous

care and treatment have been responsible in part for the
dissatisfaction with the English law. These difficulties
have not arisen in the same way in Scotland, so it is not
surprising that Scots psychiatrists are not quite so dis-
satisfied. (Dr. Walk)

:

Perhaps the fact that the Scots law
was passed a year later than the English one accounts for
the fact that some of the anomalies have been removed in
the Scottish one. There is one difference which made the
Scottish members perhaps a little less dissatisfied, which
was in regard to absence on trial from hospital. Under the
Scottish Act it was made quite clear that absence on trial
from hospital, so long as the order still existed, counted to-
wards the period of care and treatment, whereas in English
law nothing was said about that and the law was at first
interpreted very strictly as meaning that the moment the
patient left the hospital, even if he was on trial, his
detention came .to an end. That has since been modified,
but it did remove at least one of the grounds for dissatis-
faction in Scotland. But of course we in England have
gone a good deal further than that in our new proposals,
and we feel that there are a good many other grounds
for saying that the existing Act is unsatisfactory, which
in the opinion of .the majority would apply equally well
to Scotland.

9016. (Lord Keith): Now, Dr. Shenkin, at the end of
paragraph (4) of the Scottish memorandum you say:

—

"Periods of leave, trial at home, or absences from
hospital against medical advice should not be considered
to invalidate the petition for divorce of a non-certified
patient provided that no single period away from
hospital exceeds twenty-eight days."

You are dealing here with a non-certified patient?

—

(Dr,
Shenkin): A voluntary patient.

9017. Is the idea .to equate the position of a voluntary
patient with a certified patient?—That is the idea.

9018. In other words, if a certified patient can manage
to elude recapture for twenty-eight days he is no longer
treated as certifiably insane?—That was not quite the
context in which we considered it. We were considering
it in the context of continuity of treatment and continuity
of illness

;
both a certified patient allowed home on trial

for twenty-eight days, and ,a voluntary patient going out
against medical advice for a similar period, might be con-
sidered to be continuously ill, .although discharge with
medical consent would constitute a break in the illness.

9019. I think I see the reason for it. We shall have
to consider how the matter should be dealt with. May I

turn now to divorce on .the ground of cruelty? I do not
think .there is any difference here between your memo-
randum and .the English memorandum, because I think
you agree to accept .the English definition?—That is the
case.

9020. On divorce on the ground of desertion, I think
that .again your .position is the same as .the English one,
is it not?—Exactly, yes.

9021. There is just one point that I would like to get
cleared up. In paragraph (3), “ Nullity on .the grounds of
undisclosed grave .illness, mental or physical ”, you suggest
that provided the grave illness was known to the affected
.party and not disclosed ,to his or her spouse at the time of
the marriage it shall be a ground of nullity. What is at the
bottom of this proposal is, as I understand it, .the un-
desirability of .a marriage being entered into where this
grave disease exists, am I right? You are dealing with
this, as I understand it, on medical grounds and not really
from the point of view of the individual spouse? The
whole outlook of your memorandum has got the medical
point of view or .the mental point of view, has it not?

—

(Dr. Hobson): Yes.

9022. What is really the reason for this proviso which
you introduce? Why is a marriage any better or worse
if .the grave disease was known or was not known either
to the affected party at the time the marriage was entered
into or .to the other party?—I do not think that purely
to satisfy medical grounds it would be necessary .to retain
this proviso. We feel that this proposed ground of .nullity

is desirable for two reasons : one, the medical one, based
purely on the existence of the grave disease ; secondly,
not medical but so as to bring .the law more in line witih,

say, .the law of contract.
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9023. Now just pause for a moment there, let us take

it bit by bit. Supposing the party affeoted did not know
of the grave disease at the time the marriage was entered

into ; I suppose that is a medical possibility, is it?:—It is.

9024. But it was discovered after the marriage?—I do
not think we should be in favour, in those circumstances,

of voiding the marriage.

9025. I just wondered, why? From the point of view

of the other party and from the point of view of the

medical desirability of not continuing the marriage?

—

Those considerations are unaffected, but it might be pre-

sumed that if the marriage is voided there is some hard-

ship on (the party who is suffering from the grave disease.

9026. I quite see that.—And we feel it would not be

justifiable to put this hardship upon him if he had not

known of this disease, but we feel that (it would be per-

fectly justifiable to do so if he had entered into the con-

tract knowing this. (Chairman)

:

Might I suggest another

reason? There might 'be a child on the way.

9027. (Lord Keith): There could be either way, even

if the party knew of it.

—

(Dr. Walk): Although we are

approaching this from the medical point of view, we are

concerned with the patients as individuals, all the more so

because we are psychiatrists, and we do want to minimise

hardship. We do not want to set ourselves up as medical

dictators, ruthlessly destroying marriages for the sake of

some eugenic reason, and we feel it would be inequitable

to go further than we have done. It would really mean
that almost any person might be in a state of continual

insecurity, because at any moment some grave disease of

this kind might be discovered in him or her, and he or she

would then be in danger of his or her marriage being

dissolved. We felt (therefore that we should confine our

proposal to those cases where it seems an equitable thing

to do.

9028. W'hat is at the back of my mind is that in the

case of insanity supervening after the marriage, such con-

siderations do not exist at all. It is the insanity which is

the ground for divorce, there is no question of either

party knowing anything about it or disclosing it?—No. I

think I was asked that question last time, as (to why in-

sanity should be singled out from other diseases ; it

(has to be singled out in the same way as it has to be

singled out as a civil disability, and so forth, but even

there the safeguards we have wished to maintain, such as

the year’s residence in hospital and ithe extreme unlikeli-

hood of recovery, were all meant to safeguard the interests

of the patients and protect them from undue harshness.

9029. (Mr. Beloe): In paragraph 19 of the English

memorandum, you speak |of “some grave disease or

abnormality likely to be detrimental to the happiness

of the marriage, or the health of the children ". Suppose

this abnormality were only detrimental to the happiness

of one of the children, and there were two or three

children?—(Dr. Hobson): You are thinking particularly

of hereditary disease?

9030. Not necessarily. You said “abnormality”. It

might be an abnormality, might it not, which affected a

father in relation to one of his children, and not all of

them? He may have some sort of dislike for one child

and not for the others?—I am sorry, I do not quite under-

stand the .point. I can give you an instance of this kind

of thing : take haemophilia, for example, where the danger

is entirely to the male children, because the disease does

not exist in the females although the females transmit it.

Although it would not be detrimental to the health ol the

females, it might be detrimental eventually to their happi-

ness by reason of they themselves being in danger of pro-

creating an affected male child, but we will take it here,

for the sake of argument, that haemophilia affects the

boys but not the girls. Therefore, if there is one boy and

one girl of a marriage that would be the kind of instance

Mr. Beloe has in mind, where the danger was only to one

of the children and not to the other.

9031.

(Chairman) : May I venture to .point out tot the

words are :
“

. . . likely to be detrimental to the happiness

of the marriage, or die health of the ohildren . It is

not limited to existing children, therefore I imagine that

haemophilia under your proposal would be detrimental,

because any after-born child might suffer from it. Would

not that be the answer?—Yes.
19448

9032. (Mr. Beloe)

:

That helps me very much. Then,
as I understand it, you propose that such conditions as

psychopathy, alcoholism, drug addiction, and so on, would
constitute “ conduct, wilful or otherwise ”, as defined in

paragraph 41 of your memorandum. Is that right?

(Dr. Walk)

:

Our contention is rather that these conditions

should only be regarded as grounds for divorce if they
do in fact lead to conduct of that kind, 'but should not be
so regarded if they are harmless ; in other words, each
case should be considered individually, as to whether it

has in fact led to this kind of conduct or not.

9033. Did you not a short time ago say that you did not
want to be unfair or unkind to a spouse? I imagine that
alcoholism may be the fault of a person, (but psychopathy
and personality changes following a leucotomy are not
the fault of a person, are they?—That is so.

9034. So that you would really classify those two con-
ditions in somewhat the same category as insanity, would
you not?—We would

;
as we have said elsewhere, in

regard to such conditions we feel that both medical re-

quirements and individual fairness suggest that the court
should concern itself more with the relief of suffering

where it exists, rather than with punishment of guilt, and
that therefore these conditions should be ones for which
divorce might be granted, if they led to cruel behaviour,
although there is no guilt in the case.

9035. What worries me is the effect on the person who
is subject to these conditions, if you allow his spouse to
divorce him.—I think, from our psychiatric experience,

we can say that there is more suffering likely to be caused
by allowing the marriage to continue if in fact there has
been conduct of this kind resulting from psychopathy,
than hardship or suffering to the patient who is divorced.

9036. 1 do see that—drug addiction is certifiable, I think,

is it not?—No.

9037. Can a person not be registered?—No.
9038. What actually happens to these people, if they are

divorced?—Nothing.

9039. They have not got anybody to live with and take
care of them?—They have not got the support of their
spouse, but presumably if their conduct has 'been of a
kind which would be regarded by a court as equivalent
to cruelty, it is very unlikely that they can receive or will
ever receive the support of their spouse.

9040. You think that there is some other person or
institution who can care for them?—Not necessarily, but
it does seem to us that in a case which has gone to
the point where a spouse asks for divorce on the grounds
of cruelty, wilful or otherwise, it is very unlikely that
that spouse could possibly be of any use to the sufferer.

9041. That is how you would justify it in respect of
the person who is suffering?—That it how we find it,

from our own experience. We are dealing with cases
where the suffering is entirely on the other side, where
the alcoholic or the drug addict has inflicted grievous
suffering and is endangering the spouse’s health

; we want
the spouse saved from the breakdown which may threaten
her, and we think that in that case the medical and
humane requirements are on that side.

9042. I 'think I see, but will you put me right about
this : in the case of a patient who has a leucotomy, it is
usually the spouse who decides, is it not, whether the
leucotomy shall be carried out?—I would not put it quite
like that. She would be entitled to refuse her consent,
but surely it is the medical opinion which really decides?’
Nobody does a leucotomy merely because the wife asks
for it.

9043. No, but on the other hand would the surgeon
carry out a leucotomy against the wishes of the wife?

—

Not against the wishes of the relatives, no.

9044. You see what I am rather worried about, there is
the sane spouse, who may agree to a leucotomy

; a
leucotomy may have the effect of making the insane spouse
behave intolerably, and then the sane spouse can get a
divorce because of that intolerable behaviour?—Yes.

9045. But you feel that on balance the divorce should
be granted?—Yes, we do feel that. We of course have
had the other point of view put to us, namely, whether
alcoholism, psychopathy, drug addiction, and changes of
that kind, should in themselves be grounds for divorce
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and it is 'because we think that that would be unfair to
the sufferer from these conditions that we have come to
the conclusion that .they should constitute grounds for
divorce only if they have led to this kind of intolerable

behaviour. We feel that in that case there is not likely

to be any real hardship to the respondent, because if

things have come to such a .pitch he is not likely to

benefit from an enforced continuation of die marriage.

(Chairman): Thank you for your memoranda, and for

your assistance today.

(The witnesses withdrew.)

PAPER No. 118

MEMORANDUM SUBMITTED BY THE MARRIED WOMEN’S ASSOCIATION
1. The Married Women’s Association for many years

has concerned itself with the social, legal and economic
aspects of the institution of marriage. It views with grave
concern the increase in the number of broken marriages
with the consequent disintegration of family life and the
inevitable adverse repercussions on the life of the nation.

2. The physical health of the children, our future
citizens, may in general be better cared for than ever
before, but the increasingly serious problem of child
delinquency does not indicate an equal care for their
mental well-being. The Council of the British Medical
Association in its evidence for the Ministry of Education
Committee on Maladjusted Children states:—

" The groundwork of character formation takes place
in the home and anything which interferes with the
stability of the family will endanger this foundation.
The attitude of the community towards religion,
morality and parental and social responsibility is of
basic importance in setting the standard of mental
•health in children.”

There can be no doubt that the stability of married life
and of the home is fundamental to the welfare not only
of the individual, but also to the welfare of the country
as a whole.

3. There are today many influences at work which are
inimical to the stability of marriage and family life:

—

Adverse physical conditions such as widespead lack
of proper housing.

Economic necessity forcing the mothers of young
children to work outside the home.
The psychological effects of continued world unrest.

The tendency of parents to transfer to the State the
responsibility for the material welfare of their children,
while failing to. inculcate in them the spiritual and
moral values which protect the individual and humanity.

4. The institution of marriage must be viewed against
this changed and changing background. If is is to sur-
vive, it must be strengthened and given a status of
increased value to both husband and wife.

5. Among the large volume of evidence the Married
Women’s Association has acquired in the course of its

work, there emerges the fact that the marriage law itself

militates against this essential development. The law has
failed to keep pace with the evolution of the emancipa-
tion and prestige which women have earned in their own
right outside marriage, and continues to regard the
married woman as a dependant of her husband with
inferior legal and economic rights, thus disregarding the
value of the wife’s contribution in a partnership for life.

6. The Married Women’s Association calls for a re-
vision of the traditional and existing appraisement of
woman as wife and mother, and for effective recognition
by legislation of the economic as well as the social value
of her contribution to the resources of the family and of
the country. The Association asserts the conviction that
the only real foundation for stable and happy marriage
is that of mutual trust and respect, with both partners
equal in rights and responsibilities.

7. One of the basic and most insidious factors con-
tributing to the stresses and strains of married life lies

in the economic dependence of the wife on her husband.
This, on the one hand, engenders in the wife a feeling of
resentment and, on the other, gives to the husband the
power of ultimate decision conferred by economic
domination.

8. At one time marriage bestowed on a woman a higher
status than .she enjoyed as a spinster, Today, when the

vast majority of single women can and do earn their

own living, the situation is reversed. Marriage for these

women entails the sacrifice of their economic independ-
ence and, in many cases, a lowering of their standard
of living.

9. Recent research into this problem reveals that many
married women choose to work outside the home, not so

much to raise the standard of living of the family as an
integrated unit, but rather to retain or regain some degree
of personal economic independence. Thus, far from con-
solidating the well-being of the family as a whole, there
is engendered an element of conflict between the individual
interests of husband and wife.

JOINT PARTNERSHIP
10. The Married Women’s Association maintains the

principle that marriage is a partnership and that the con-
tributions of husband and wife, whether by earnings out-
side the home or services within it, are complementary
and equally essential one to another and to the family.

1 1. The partners to a marriage have equal responsi-
bility for maintaining the home, both in the material and
moral sense, and for the upbringing of the children. To
acquire a family should mean in law, as it already fre-

quently does in practice, an obligation to joint consulta-
tion with the other adult concerned, about all that involves
the welfare of the family. To this end, the two spouses
should 'be recognised by law as joint owners of the

matrimonial home and of the incomes of both.

ECONOMIC PRINCIPLES
12. The conduct of marriage in economic matters should

accordingly be based on the following underlying prin-
ciples, namely, that:

—

(a) The incomes of both spouses be regarded as the

income of the .partnership and disposed of by mutual
agreement within this principle.

(b) There be mutual decision by the spouses as to the

standard of living to be adopted for the family and as

to the periodic sum necessary for housekeeping and
maintenance of the family to maintain this standard.

(c) Savings from, and sunplus of income over, the
sum so decided upon for housekeeping and maintenance
of the family ibe joint property.

(d) There be mutual disclosure of all income and of
financial liabilities and debts incurred by either party
during marriage, or before marriage if outstanding
at the date of .the marriage.

(e) The matrimonial home be jointly owned. All
other capital assets owned by the partners at the time
of the marriage to remain their individual property.

(f) In the event of divorce or judicial separation the

court have discretion to make such order as to the
matrimonial home and other assets as it thinks fit

having particular regard to .the interests of any children

of the marriage.

(g) These principles apply to all marriages unless the

spouses prior to marriage enter info a special marriage
contract by deed.

PROPOSALS FOR LEGISLATION
13. To implement and to give effect to the above prin-

ciples legislation will be required to define the rights of

the spouses inter se and the rights of third parties against

the joint property. It will also be necessary to introduce

appropriate remedies for failure to comply with tihe

obligations to be imposed,
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14. It is realised that recourse to the courts by either

spouse may seriously if not fatally impair the continuance

of the partnership. Consequently, the remedies proposed
below are intended to discourage reference to the courts

until die partnership has either .broken down or is about
to break down.

15. The following is an outline of the proposed legisla-

tive enactments.

A. Rights inter se

(1) The matrimonial home

(

a

)

The occupational interests of the spouses in the

matrimonial home shall by law be deemed to be joint.

{b

)

The contents of the matrimonial home shall be
joint property. Either partner shall have the right to

contract out in relation to particular items, provided
that it is done at the time that the particular item is

acquired by purchase or by gift or by .inheritance, and
is recorded in writing.

(2) Disclosure of income

This obligation shall be imposed on both spouses.

Income tax returns shall be signed by both spouses and
copies of assessments shall be available to each spouse.

(3) Mutual decisions on amount required for main-
tenance of the family

In the event of disagreement between the partners while
living together as to the amount required for housekeep-

ing and maintenance of the family or as to the disposal

of savings and surplus on income, either party to have the

right to refer the dispute to a reconciliation panel. In

the event of the refusal of either party to abide by the

recommendations of this panel, the aggrieved spouse to be
entitled to refer the dispute to the court.

(4) Divorce, judicial separation, desertion

Existing legislation to be amended:—
<i) To give the courts power in their unfettered discre-

tion to dispose of the matrimonial home and accumu-
lated savings and/or surplus as defined above between
the spouses in such manner as seems just, having

regard to the paramount interests of any children of

the marriage.

<ii) To empower the court in making an order for a

spouse and/or children to leave the matrimonial home,

to make it a condition that the other spouse shall pro-

vide alternative accommodation .to the satisfaction of

the court and to order a spouse to pay die rent and
other outgoings in respect of a matrimonial home or

other accommodation provided as an alternative.

(iii) To empower the court to enforce maintenance

orders by requiring the employer of the spouse on
whom the order has been made to deduct the whole or

part of the sum ordered to be .paid from the remunera-

tion of suoh spouse, when there has been wilful failure

to maintain.
(iv) In the event of divorce or judicial separation

neither partner should have the right of maintenance or

secured provision against the other unless:

—

(a) ihe or she has the custody or care of dependent

ohildren, or
(b) in the opinion of the court the capacity or

opportunity to earn of either partner to the marriage

has been impaired by reason of the marriage, or by

illness, or by infirmity.

B. Rights of third parties

Neither spouse shall alone be able to contract with

regard to the joint property.

PROPOSALS FOR THE REMOVAL OF FURTHER
LEGAL DISABILITIES AFFECTING SPOUSES

A. Assessment of the wife’s income for tax purposes as

that of an individual and not as a dependant

B. Neither spouse to be permitted to obtain a passport

for nor to remove die children from the British

Isles without the consent of the other spouse or,

alternatively, without an order of the court.

C. The recommendations of .the Committee on the Law

of Intestate Succession be implemented without

delay.

19448

D. A wife be entitled to her retirement .pension irre-

spective of the age of her husband.

E. A wife who has been divorced from her husband
should not be penalised in respect of national insur-

ance benefit merely iby reason of the divorce.

F. Claims arising out of motor-car accidents (in re-

spect of which persons not married to one another

are covered iby third party insurance) to be excluded

from the legal rule that husbands and wives cannot

sue each other in tort.

G. Damages in case of divorce should be awarded
only in the interests of any dependent children of
the marriage or in cases of exceptional hardship to

the offended spouse (e.g., disabled persons) and
should be enforceable against the co-respondent or

the woman named.

BREACH OF PROMISE OF MARRIAGE
17. It is not considered that marriage contracted under

threat of a breach of promise action is likely to prove

stable or successful. It is therefore proposed that damages
for breach of promise of marriage should be abolished

except where special damage has been occasioned or
where there is a child as the result of seduction under
promise of marriage, in which latter case the damages
should be settled on .the child.

MATRIMONIAL COURTS
18. The Association regards the existing courts as fre-

quently unsuitable for dealing with matrimonial matters

and recommends the setting up of special matrimonial
courts in which:

—

(a) Procedure be simplified and expedited and the

cost reduced.

(

b

) The children’s interests be separately represented.

(c) Lay persons, including at least one woman, sit

with the divorce judge or registrar or stipendiary

magistrate as the case may be.

19. The Association advocates that the fullest use be
made of existing and envisaged conciliation and advisory

machinery before recourse be had to the courts.

20. With regard to financial disputes, the Association

recommends the setting up, as bodies of first resort, of
reconciliation .panels to which the spouses may have easy

access.

EDUCATION FOR MARRIAGE
21. The correspondence and cases which have come to

the Married Women’s Association show that many
people enter into marriage with very inadequate knowledge
of the law and with considerable confusion of mind as to

the duties and responsibilities of the married state. This
in itself often contributes to subsequent disillusionment

and unhappiness and the Association therefore warmly
supports those individuals and bodies seeking to. extend
education for marriage in all its aspects.

22. It ie not only the dissemination of factual

knowledge concerning the material, physical and psycho-
logical aspects of marriage which is needed, but equally

vital is education in the perception of the spiritual and
ethical values involved. The Association advocates :

—
(a) That for children in schools the civics course

should include instruction in the rights and duties of
the individual towards the other members of the family
group as well as to the community. The biology or
physiology course should include sex education as a
part of the regular curriculum. The practical home-
making crafts should have a .place in the general

curriculum of all schools and should be available to

all pupils, boys and girls, instead of only to those of
the less academic type as is the tendency at present.

(b) That discussion groups in connection with youth
clubs, churches, colleges, offices, workshops and the
Services should be assisted with appropriate literature

and especially qualified speakers.

(c) That adults on declaring at church or registry

office their intention to- marry, should be given a book-
let, published by H.M. Stationery Office, setting out
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in simple language the duties and responsibilities of
marriage and encouraging them to seek furthqr
information from their minister of religion, doctor or
marriage guidance counsellor.

23.

The Married Women’s Association is more con-
cerned with -positive action designed to stabilise marriage
and so reduce the incidence of divorce -than with legis-

lation for divorce law reform. Indeed the Association
wishes to draw attention to the dangers inherent in ex-
tending facilities for easier divorce without, at the same
time, introducing constructive measures that will
effectively strengthen the prestige and status of marriage.

24. The Association advocates various changes in the
law designed to raise the status of marriage, notably the
establishment of the principle of joint partnership.

25. The Married) Women’s Association believes that
the recognition of husband and wife as equal in status
and responsibility would -produce a powerful influence
contributing to the permanence and stability of marriage.
Against this healthy background of mutual respect and
responsibility, the young people will grow up to enter
into matrimony in their turn as sound individuals and
responsible citizens.

(Dated May, 1952.)

EXAMINATION OF WITNESSES
(MRS. ELIZABETH POMEROY and MR. A. NABARRO, LL.B., representing the Married Women's Association;

called and examined.)

9046. (Chairman): We have before us, as representing
the Married Women’s Association, Mrs. Elizabeth
Pomeroy, who is the Chairman of the Association, and
Mr. A. Nabarro, Bachelor of Laws—do you hold any
office, Mr. Nabarro?

—

(Mr. Nabarro): I am a member
of the 'Legal Committee, my Lord.

9047. Your first paragraph states:—
“The Married Women’s Association for many years

has concerned itself with the social, legal and economic
aspects of the institution of marriage. It views with
grave concern the increase in the number of broken
marriages with the consequent disintegration of family
life and the inevitable adverse repercussions on the life

of the nation.”

Will you tell me first of all, how long is it since the
Married Women’s Association was founded?

—

(Mrs.
Pomeroy)

:

About eight years, my Lord.

9048. What is its membership?—In round figures, about
1,000, including branches and group members.

9049. You have an annual subscription, I suppose?

—

That is right, my Lord.

9050. Before I ask you any questions, and I have very
few because your memorandum is very clear, do you wish
to add anything or to make any statement?—I should like
to say that my colleague and I are very sensible of the
fact that we are at the end of a long line of witnesses,
who, if I may presume to say so, have been questioned
and listened to with the utmost patience. We shall there-
fore have great care to spare you any tedious reiteration.
On the other hand, as we are coming after a number of
witnesses, we have one or two comments which we should
like to make briefly on views put forward by other asso-
ciations and individuals.

9051. Certainly.—First of all, the evidence given by
these other witnesses has confirmed our Association in
the view that it is essential to raise the status of marriage,
and that our propoal of joint partnership is a construc-
tive one. We therefore feel that we in no way wish to
retract from the views we have put forward. Certain
witnesses, for instance, have suggested that it would be
sufficient for the wife to receive an allocation from the
husband—in general parlance this is called “ pin-money ”.

We cannot agree with this, for this reason: we feel that
although it -might offer a measure of relief in some homes,
it would in fact perpetuate the inferior status of the wife,
in that she would be regarded as a dependant and in
some cases as an employee. It has -been suggested by one
witness that she should receive wages for her care of the
home. This we cannot subscribe to. Further, we should
like to suggest that in many cases it is not major financial
discord which causes the trouble in marriage, but con-
stant, minor pinpricks. To quote an actual case : a man
kept his wife, he gave her only the bare minimum neces-
sary for family living

; his fifteen-year-old daughter, as
was quite natural at her age, was wishful to buy a small
box of powder. She found, week after week, that her
mother was unable to produce the 2s. Od. necessary for
this, but, on appealing to her father, on what was known
as one of his good days, she was given 5s. Od., as a grand
gesture, which showed up in sharp contrast what appeared
to be the mother’s meanness.

Certain witnesses put forward the view that children are
very unfortunately affected by unhappiness in the home,
and that they themselves are sadly prone to produce,
when they grow up, the same unhappy pattern as their
parents. It is not usual for -them to revolt against it, it
seems that when they marry they are very apt to produce
the same unhappy conditions. That is one reason why
we feel there is great necessity for a reform here.

We should like to stress the fact that our Association
is representative of a cross-section of the population. Our
members are drawn from all walks of life, from all income
groups, from various political opinions and religious per-
suasions. Amongst our Vice-Presidents we have Mrs.
Corbett Ashby, Lady Pethick-Lawrence and Dr. Edith
Summerskill. We therefore feel that we do not represent
any one particular income group, though in fact a large
number of our members come from the lower income
groups, and they in fact are the ones for whom we are
particularly fighting. In the higher income groups it is

customary today to make arrangements on marriage, but
with the weekly wage earners, the wife is, we feel, in a
position which requires assistance.

The presence here of my male colleague indicates that
we welcome men members, which we have -had from the
beginning of the Association. As well as having extensive

experience in matrimonial cases he is, like so many of our
members, a happily married man. After all, equal partner-

ship applies equally in favour of the husband as well as

the wife, and under the proposals put forward in our
evidence there are a number of disabilities, under which
the husband suffers under the existing law, which would
be removed. I think it would be meet for him to speak

on that later on. The husband whose marriage is based

on equal partnership gains a full partner to share his

financial and other responsibilities.

I would end by saying that our members support us

for various reasons. Some because their marriages have
foundered and they would seek to spare this unhappiness
to others. But there are the many -who have found joint

partnership to be a happy and successful modus vivendi,

and therefore have a keen desire to see it a general

practice.

9052.

Thank you very much. May I say that the ques-

tions which I have to ask are rather directed to the

practical aspect of the suggestions put forward, and
possibly it would 'be better to address the questions to

Mr. Nabarro? As you see, you are really asking us to

suggest legislation, and of course, before suggesting legis-

lation, we want to clear up as far as possible any difficulties

there are. Therefore, I shah be putting certain difficulties,

and seeing how you would deal with diem. They are not

put, I may say, with any lack of sympathy with the

objects you have in mind. In paragraph 7 of your memo-
randum you strike this note:

—

“One of the basic and most insidious factors con-

tributing to the stresses and strains of married life lies

in the economic dependence of the wife on her husband.

This, on the one hand, engenders in the wife a feeling

of resentment and, on the other, gives to the husband
the power of ultimate decision conferred by economic
domination.”
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Now may I come to the concrete suggestions? First,

you suggest joint partnership, and in paragraph 12 you
say:—

“ The conduct of marriage in economic matters should
accordingly be based on the following underlying
principles, namely, that:

—

(a) The incomes of both spouses be regarded as the
income of the partnership and disposed of by mutual
agreement within this principle.

(b) There be mutual decision by the spouses- as to

the standard of living to be adopted for the family
and as to the .periodic sum necessary for housekeeping
and -maintenance of the family to maintain this

standard.”

That I link up with your comments in paragraph 15A (3),

under the heading “ Mutual decisions on amount required

for maintenance of the family To put it shortly : if the
parties differ, either of them can refer the dispute to a
reconciliation panel, and if the parties will not abide

by the panel’s recommendations, the aggrieved spouse can
go to the court. Then, principle (c) is:

—

“ Sayings from, and surplus of income over, the sum
so decided upon for housekeeping and maintenance of

the family be joint property.”

I wanted to ask you this: is it your intention that that

shall apply only .to income resulting from the work of
the spouses, respectively, or would you apply it also to

investment income which either of them happens to

possess? Would you say that that should be joint property

also?—(Mr. Nabarro): Yes, my Lord. The Association

feels -that it should apply to all income wheresoever

derived.

9053. Then the result would be that neither party would
have an income which is his or hers absolutely to do with
exactly as he or she wishes?—No, my Lord, it would
be a matter for joint decision.

9054. I can quite see .that, as regards management of

the home, and so on, but would it not raise a great

difficulty if the income of one or other of them was
derived from a business? Let us take the case of a

woman who has a dressmaking business or something of

that kind. It would be rather embarrassing, would it

not, if she has not complete power to decide what should

be done with the profits, whether they should be ploughed

back into the business or what should be done with them,

and has to consult her husband in everything? The same
of course would apply to a man who had a business.

How would you deal with that?—This joint partnership,

I know, is often looked upon as something rather revolu-

tionary, but in fact it is what is practised by most happily

married middle-class couples, or middle income group

couples, today. A husband will probably tell his wife

that he has had a good year but has got to put the

money back into the .business, and the wife says no more
about it. If the parties can agree that that sort of thing

should be done, then under our proposals nobody is

going to suggest that the court or some other person

should come and interfere in that. But of course it is

rather more important in the lower income groups, where

they are less likely to have businesses of their own and

may both be earning from employment outside the home.

9055. I can see that in many homes that is done at

present, but you are contemplating giving a legal right.

I will take, for example, .the husband who has a business.

The husband would have to consult his wife, who might

know nothing whatever about business. If she said, “ No,

John, I do not think you should put at back into the

business, you should give me any half ”, she would have a

legal right .to it. That is what makes one wonder if it is

not going too far to bring in legislation to do that. You
see the possible difficulty?—I do. It is one to which we
have .given anxious consideration. It is not suggested that

at any .time during the marriage the husband and wife

should go to the count or reconciliation panel and say,

“Please divide up this joint .property”. The intention

and -hope is that it would be joint property in the true

sense of .the word, that is, property belonging to both

and dealt with by -the mutual decisions of -both.

9056. I quite see that, but the difficulty arises when the

mutual decision is not forthcoming?—I agree that if the

mutual decision is not forthcoming, and the husband or

wife says, “ This money must remain in the business ,
and

the other says, “ No, we must go on a crui'se to th

Mediterranean”, then it would involve recourse to sorne

panel. We do not want dn the first place .to send husbands
and wives in .chat position to the court, 'but rather -to a
panel of homely people who would be able to help them
in a practical way with their difficulties.

9057. It is sometimes said, you are probably familiar
with it, that, -in an ordinary business partnership, as long
as the .partners are friendly it works whether there is a
partnership agreement or ,a legal arrangement or not, out
where the partners are not friendly, no legal arrangement
can put it right?—I can only add -to .that .that there -tire

partnerships where everything goes very well because there
is a document hidden behind the scenes, the terms of
which are known to both .parties. Therefore they know,
because dt is recorded, what their rights .and liabilities arc.
In .the same way, I should have thought that a statute
known to persons who get married would make them
aware of the legal position and would tend .to induce them
to order their lives accordingly.

9058. That is a very fair point. I entirely appreciate it.

Now will you turn to .paragraph 12 (g):

—

“These principles apply to all marniages unless the
spouses prior .to marriage enter into a special marriage
contract toy deed.”

Would you allow people, if they thought fit, to say, “ The
statute”—assuming there is one—“shall not apply
to this marriage ”?—Yes, but only by deed, my Lord.

9059. It has to be .recorded?—Not only recorded, but
recorded in a solemn form so that it shall be brought
home to both of them that they are departing from the
normal .principles wbich would otherwise apply to their
married life.

9060. In paragraph 12(f) you say :—

>

“In .the event of divorce or judicial separation the
court have discretion to make such order as to the
matrimonial home and other assets as it thinks fit having
particular regard -to .the interests of any children of the
marriage.”

But I understand, passing -to paragraph 15 A (4) (i), that
what you contemplate is the matrimonial home and accu-
mulated savings and your surplus .as defined above. I
want ,to be sure of .this, are you suggesting that it should
apply to capital assets, investments belonging to tho
husband or wife which belonged to them before marriage
or not?—No, only accretions during marriage.

’

9061. I thought that was the intention and that really
appears from paragraph 12 (e)

:

—.
J

“All other capital assets owned by the partners at the
time of .the marriage to remain their individual
property.

Is that so?—Yes. -

9062. And Witt these you did not intend the count tohave any .power to deal?—No, my Lord.
L 10

9063. In paragraph 15 A (4) (iv), you say :
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That sort of article should clearly continue, and public
opinion -would wish it to continue, in the family in which
it has been for so long. {Chairman): You are dealing
here with exceptional cases, where some special article
comes into the possession of one or other of the spouses.

9085. (Sir Frederick Burrows) : The memorandum does
not say that. It says :

—

“ Either partner shall have the right to contract out
in relation to particular items, provided that it is done
at the time that the particular item is acquired. ...”

You do not mean exactly what you say?—We do mean
what we say. We do not see how in law one can
distinguish between an heirloom and some other article,
but we feel it is reasonable to assume that except for
special articles parties will not go to this trouble, therefore
they will be joint property. If they do go to this trouble
in respect of every-day articles, this provision would apply,
but if the Commission can think of a better way of dealing
with the point we have in mind we should be very happy
indeed.

9086. (Chairman) : It is a perfectly general provision, as
Sir Frederick has said, but in practice it will probably
only apply in very few cases, where the husband or wife
either buys or acquires by inheritance a particular article
and says, “Now I do not want that particular article to
go into the common stock, let us record it in writing”.
That is all it is?—That is what we had in mind.

9087. (Sir Frederick Burrows): Thank you for your
explanation. Then, in paragraph 18, under the heading,
“ Matrimonial courts you say :

—

“(a) Procedure be simplified and expedited and the
cost reduced.”

Will you please tell me how you envisage the procedure
being simplified and expedited and the cost reduced?—

I

should say that the one concrete point we make in our
memorandum is in regard to informal reconciliation panels.
We feel that -they could do a great deal to sort out marriage
problems before they become serious. That would simplify
procedure and reduce costs. Apart from that, there is

the special matrimonial court which has recently been set
up in London. That is the sort of thing we had in
mind.

9088. Would that simplify and expedite procedure?

—

We feel so.

9089. Would it reduce costs?—We hope so.

9090. Then, in paragraph 18 (b), you say: “The
children’s interests be separately represented ”. Do you
mean that there should be separate legal representation for
the children?

—

(Mrs. Pomeroy) : We do feel that at present
too often the children become a sort of bargaining counter
in these cases, and that this should not be so. If they
were separately represented, this would go far to stop
the very difficult and unfortunate situations that arise
when one or other parent uses the child or children of
the marriage to bargain with when it comes to a question
of divorce or separation.

9091. Will you tell me who will instruct the solicitor
to represent the children?

—

(Mr. Nabarro)

:

It is not con-
templated, I think, that they should be represented by a
professional, legal person, but rather by an officer of the
nature of a probation officer, who would be attached to

the reconciliation panel, and whose duty it would be to

make some enquiries concerning the effect of the matri-
monial difficulties upon the children and to report to the
panel or court concerned.

9092. Then, as to (c):

—

“ Lay persons, including at least one woman, sit

with the divorce judge or registrar or stipendiary

magistrate as the case may be.”

How many lay persons have you in mind?—My colleague
says a maximum of two.

9093. So that would mean a bench of three?—Yes,
normally.

9094. (Mr. Flecker): In paragraph 19, you say:

—

"The Association advocates that the fullest use be
made of existing and envisaged conciliation and advisory
machinery before recourse be had to the courts.”

Is this to be compulsory? Are you going to say to people,
“ We will not try your case until you have been to a con-
ciliation board ”?—

'
Yes, Sir,

9095. And, in paragraph 20, you say:—
“With regard to financial disputes, the Association

recommends the setting up, as bodies of first resort, of
reconciliation panels to which the spouses may have
easy access."

That, too, is to be compulsory?—Yes.

9096. You know that the marriage guidance councils
are doubtful about the wisdom of recourse to recon-
ciliation machinery being made compulsory? They seem
to think that might take a good deal of their usefulness
from them.

—

(Mrs. Pomeroy): We have followed with
interest that evidence. We appreciate the points put
forward. On the other hand, we feel that by the time the
partners get to a court there is so much bitterness that
there is practically nothing that can be done. We may be
optimistic, but we feel that at the intervening stage there is

more chance of the partners coming together.

9097. If a party has recourse to a magistrates’ court to

obtain a separation order, is the magistrate or the clerk to

say, “ Have you been to a reconciliation panel? ”, and
then, if the party says “ No ”, will he then say, “ I am
afraid your case cannot come up until you have”? Is it

your view that at that stage it cannot do any harm and in

fact might do some good?—Yes, if the reconciliation panel
existed. Might I say that we are not entirely happy about
the name? I do not know that I could be persuaded to

go before anything called a reconciliation panel. No doubt
a more suitable name could be found. We feel that if such
a panel existed people would be inclined to go to it of
their own volition before going to court.

9098. (Mrs. Jones-Roberts)

:

You did rule, my Lord, that

items A to F in paragraph 16 are outside our terms of
reference, but with your permission, I should like to put a

question on item E. (Chairman): I would not like

definitely to rule them out, but that is my present

impression. (Mrs. Jones-Roberts): I should like to put a

question on item E. The loss by a wife of her pension
rights on divorce has been frequently put to us as an
objection to a suggested additional ground of divorce,

namely, divorce by either party after a number of years’

separation. Will you tell us which of the national insurance

benefits you have particularly in mind?—Under the existing

Act, on divorce a woman loses her right to the pension

to which she would have been entitled by virtue of her

husband’s contributions. This means that a woman may
have been married for thirty years or more, during which
time her husband has paid contributions which covered

her as a married woman. When they are divorced those

contributions can in no way help the wife. As a divorced

woman, she loses all rights to that pension. If he marries

again those thirty years of contributions go to the second
wife. We feel that this is most inequitable.

9099. Really the answer is that the particular benefits

that you have in mind are retirement pension and widow’s
pension?—That is right.

9100. Because the other benefits, sickness benefit, unem-
ployment benefit, would be rather associated with the

worker than with the wife herself. Let us deal with the

retirement and widow’s pensions. I want you to envisage

a position where the man has married a second time. In
such a case, you might have simultaneously two women
drawing benefit under the same national insurance con-
tribution. I would like your help as to how that particular

difficulty could be got over, because, obviously, actuarially

the scheme has been worked out very tightly and it might
upset the balance of the scheme if there were a large

number of such cases qualifying for benefit?—We feel that

the basic fault here is that a married woman does not con-
tribute in her own right. We see no reason why a married
woman may not contribute in her own right even if not
gainfully employed. In this event, it might be possible

to reduce proportionately the husband’s contribution,

otherwise this would be a very heavy load on the family

budget in the lower income groups. If the wife con-

tributed in her own right, in the event of divorce she would
be entitled to the benefits accruing from her contributions.

9101. Really you are in favour of a married woman
being allowed to contribute in her own individual

capacity?—That is right.

9102. Otherwise you might have to devise some scheme
whereby if a man marries a second time and has a
divorced wife living, he would have to make a special
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contribution, and even that might not pay the difference?

—We would prefer to see the married woman contributing

in her own right, irrespective of whether gainfully
employed outside the home or non-gainfully in it.

9103. (.Lord Keith): After divorce she would continue
to make contributions herself?—That is right.

9104. (Mrs. Jones-Roberts): Another situation might
arise. She might go out to work again, in which case
her position would be very much simpler?—That is so,

but if she went -back to work after a long period of being
in the home she would still lose all these previous years
of benefit. The money to which you are entitled under
the soheme depends on the number of your contributions.

If she was regarded as having contributed for twenty
years, her benefits would be that much larger than if

she was regarded as having contributed for two years
before marriage and ten years after divorce.

9105. So really your recommendation is that a married
woman should be allowed to contribute as an individual?

—Yes.

9106. Going back to paragraph 3, where you give as

one of the reasons that .make for the breakdown of

family life, that of economic necessity forcing the mothers
of young children to work outside the home, I wonder
if your Association has any definite views on the question
generally of married women going out to work during the

marriage?—We have discussed this matter. We feel that

it is very much for the individual to make the decision,

but by and large, of course, it is not a good thing for the

mother of very young ohildren to go out to work. We
feel that that is a hardship on the children, and that,

good as day nurseries are, they are .not ideal, hnd that it

is preferable, where there are very young children, that

the mothers should not go outside the home. But we
would not interfere in any arbitrary fashion with the views

of parents as to whether or not they go out to work.
The point we make here is that too many women are

forced to go out from economic necessity. In some
cases it is because they are kept very short of money
by their husbands and are quite unable to provide those

little extras they would like to for their children.

9107. With your emphasis on the economic dependence

of women in some cases during marriage, I would have

expected you to favour the point of view that, where

possible, you would like to see .the women working. I

take it that it is the presence of young children that makes
you qualify that?—Not necessarily. We regard the work
in the home as of great value. We do not think that

work outside the home is necessarily the best contribu-

tion a wife can make to the home.

9108. I want to put another point of view to you. We
have been told, in regard to juvenile delinquency, that

there is the supposition that if the mother goes out to

work the home is neglected. If a woman is competent

and plans the work in the home, that does .not necessarily

follow, going out to work does not necessarily have a bad

influence?—That is certainly true, but it depends to a

great extent also on what arrangements she is able to make
for the care of the ohildren during her absence. And that

comes back to the economics of the situation. If the wife

earns sufficient to pay for the right kind of care for the

children, or if she has a female relative who can step

into the breach, the children do not necessarily suffer
from the mother’s absence. But it is in the lower income
groups, where the mother earns very little outside the
home, and the children axe left entirely to school and the
street, that we feel unhappy results often ocour.

9109. (Mr. Mace): Mr. Nabarro, I do not understand
why your proposal in paragraph 15 B is necessary under
your scheme. At present .the wife has the right to pledge
her husband’s credit?

—

(Mr. Nabarro)

:

Yes.

9110. You propose to deprive her of that right?—Yes.

9111. And yet you do not propose to give both the

partners the normal right of partners in an ordinary
partnership to pledge the partnership’s credit?—We felt

that there would be great difficulty, certainly in the early

years of a new scheme of this sort, if either party could
contract with regard to the joint property. You might
get husbands doing that, and though, the wife would have
a right of recourse to the courts in such .a case, that might
turn out to be valueless.

9112. Do you realise .the difficulty which you are putting

on general traders if they can only trade with a married
person, either by having both parties present saying,

“Yes, we want to buy it”, or by having something in

writing signed by both parties?—I see the difficulty. I

do not think we visualise, for instance, any difficulty in

the wife .going to the local shops and buying the groceries

or provisions, or the husband making ordinary every-day

contracts. What we had more in mind .was dealing with

the matrimonial home and its contents, and capital invest-

ments, savings.

9113. You see my point? Personally I am in difficulties

in seeing why you want to .piut that provision in at all.

—

Otherwise if either party can deal with the joint property,

what is to prevent a husband, or a wife for that matter,

who finds that the marriage is not going as well as he or

she expects, from going off and selling some valuable item

of furniture, even selling the house if the other spouse is

away for a time?

9114. (Chairman): Might I suggest that the difficulty

raised might be met by a rather more limited proposal,

specifying what are the matters as to which they are not

able to contract? As Mr. Mace says, as your proposal

stands today, nobody could safely supply .goods to either

of them.—I think the point is absolutely sound. We
did not fully see the effect of our proposal, and it would
certainly have to be modified, to allow parties, without

having to contract jointly, to deal with ordinary and
limited matters, and perhaps also a little more.

9115. I will not pursue the practical difficulties that

still remain.—I do see the difficulties and some modifica-

tion is required. (Mrs. Pomeroy): In Norwegian law

either party is able to buy things which are considered

a daily household expense, but neither party could go

off and buy an expensive carpet or a suite of furniture

without consulting the other. Under Norwegian law that

would not be considered a daily household expense.

(Chairman)

:

That is very interesting, we must study that.

I can see that the provision might work, if it is limited

to certain articles.

Thank you for your memorandum and for the help

you have .given us this afternoon.

(The witnesses withdrew.)

PAPER No. 119

MEMORANDUM SUBMITTED BV MRS. ROBERTA HOLT WILSON, J.P.

1. I wish to lay before you certain reasons why the

grounds for divorce should not be extended to include

compulsion against the will of one .party where there has

been separation for a certain .period.

2. On the several occasions when I have been present

at .the open hearings of evidence submitted before you,

it has appeared to me that the motives of the unwilling

partner to divorce are always represented as being either

vindictive, or a clinging to financial advantage.

3. My objection to divorce by compulsion is not aimed

at supporting either of the above attitudes, but rather at

the recognition that .there are sometimes unexceptionably

good reasons for a refusal to divorce, unconnected with

the above, and that, where these genuinely exist, it would
result in a general lowering and impoverishment of the

status of marriage if they were not upheld and respected.

4.

I am not rigidly against the principle of relief by
divorce under all circumstances, particularly in the case

of younger people who have found some serious incom-
patibility, and who, having made a genuine effort to over-

come it and failed, are .both anxious to make a fresh

start with a large .part of their lives before them. But
I think it should be borne in mind that even happy
marriages are subject to periods of strain, and that any
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amendment of the law should scrupulously avoid all

possibility of adding to those stresses and strains, even
to the remotest degree.

5. In the effort to bring relief to those cases of hard-

ship where undoubtedly a divorce should take place—and
is being obstructed' toy a cussed partner for unworthy
motives, who no longer in fact feels the smallest attach-

ment to the other spouse, and whose last wish would be
a resumption of marital relations—it should be realised

that there are other cases where the deserted spouse is

actuated toy quite other motives, and where a divorce by
compulsion would toe the cruellest injustice, resulting in a

permanently broken home, and would reward with all

the .prizes the intervening party whose ruthless, callous

and unscrupulous conduct caused the whole tragedy.

6. In these days of lowered sexual standards, when
promiscuity is rife, even amongst women of an educated
and respectable class, it should toe realised that many
marriages are open to the temptations and allurements of
“ other ” men and women, particularly of young women,
and that, toy extending the grounds for divorce to in-

clude compulsion against an innocent, faithful and
devoted partuer, the difficulties of weathering the storms
and stresses of marriage would toe immeasurably weighted
and increased.

7. The knowledge that successful intervention would be
followed in due course toy the certainty of divorce, and
the opportunity of supplanting the former spouse in the
full status and benefits of marriage, would be opening
the door wider to this sort of marital wrecking, which
now not infrequently takes place, and would surely increase
the number of marriages broken up for this reason.

8. I do most earnestly request that nothing should be
done which removes the last shred of security in the
married state Kexcept for some marital fault) of the
woman who has reached middle age in devoted service

to a happy home and family, and in self-effacing, loyal

partnership with a loved husband, .perhaps through a
youth and early middle age of struggle to build up a
comfortable (financial position. There are many such, and
they are not in the habit of toeing self-assertive about
their rights and dues.

9. A factor in these cases which must not be over-
looked is the fact that a number of men go through a
period of great unbalance at this age ; others who have
been, steady while their earning capacity is moderate, lose

their heads when a degree of affluence is gained
;
others

have become unstable after their war-time experiences and
a period of separation from their homes and families

;

but whatever the predisposing cause, some women of
fifty find that they do not receive the consideration which
their part in their husband’s success has earned, and in-

stead of sharing in the small luxuries and ease which the
family circumstances can now afford, find their loved
husband lured from them toy some loose young woman,
with the possibility of toeing forced into divorcing him
with a breaking heart, and having to face a lonely and
impecunious old age on the very meagre allowance which
is then their portion.

10. I feel that, when a marriage has been in every
sense a marriage—I can say no more—for .twenty or more
years, when a home has been shared which it was obvious
to all was a happy one, when a family of children, has
been spendidly reared, and a good and prosperous life

has been built u.p together in .partnership—I feel that

such a marriage should toe accepted as irrevocable and
immune from chance and change. Loose young women
seeking excitement and a good time, should know that
this wife’s position is secure, and this home is not for
breaking. And the husband, even if temporarily off his

balance, should be made to realise that the law will not
support him if he turns from his .wife after a lifetime

together, that he will not be able to drag her against

her will through a divorce court, and then make her
live on a pittance while he spends the money she helped
him to earn on some woman young enough to be his

daughter, for whom he has a middle-aged infatuation,

which he can then cloak with a certain respectability.

11. It is a real and distressing fact that there are women
who 'are quite unable to stop 'loving a man after a life-

time together, no matter how .badly he has behaved, and
that the bitterness and' heart-break of a forced divorce

would be as near unbearable as it is possible for any-

thing to be, quite apart from other considerations.

12. I should immensely appreciate the opportunity of

appearing before you, to answer questions, and to elabor-

ate this memorandum. I would make it convenient to

appear at any time or place that you may be pleased to

appoint, and hope very .much that, as possibly my
memorandum strikes a somewhat unusual note, I may
be permitted to do so.

(.Received 6th November, 1952.)

EXAMINATION OF WITNESS
(MRS. ROBERTA HOLT WILSON, J.P.; called and examined.)

9116. (Chairman) : Mrs. Wilson, you have made an offer

to elaborate your memorandum and answer questions.

We felt that we should like to hear any additions you
might like to make to your memorandum and to put
one or two questions to you, though I do not think they
will take very long. Now do you wish to add anything
before we ask our questions?—(Mrs. Holt Wilson): My
Lord, I have several remarks I should like to make.

9117. I think the Commission would like to know
whether what you are about to say is toeing said from
your experience as a County Councillor and a Justice of
the Peace and your general experience of life, or whether
it is an elaboration of your own present position?—My
Lord, I am speaking entirely generally, not as a County
Councillor and a Justice of the Peace. I have no case-

book, and the matrimonial court sits infrequently in the
experience of a country magistrate, though the results of

broken marriages are frequently before me, particularly

as a member of the Children’s Committee. But I am
particularly interested in these social questions in both
those capacities, and I also wish to speak as a member
of my generation who is greatly struck toy the number of

long-standing marriages—which one has known as being

happy for a great many years—which come to a break-
up nowadays, and the large number of middle-aged and
even elderly people involved in such cases among one’s

acquaintances. It would seem to me that in cases of people
of that age, the predominant cause is that the man walks
out, as they say, and I suggest that those cases today con-

stitute almost a special problem. The reasons are not

far to seek. There is the sexual unrest induced in many
men after their war-time experiences, the unbalance which
is present sometimes at this age, and the present laxity of

moral standards generally, because of which the difficul-

ties of keeping -the marriage together are greatly multi-

plied. I think the effects of marriage break-up at this

middle age are worse on the wife, who necessarily has

a great and long-standing attachment to the man and has

put a great deal into the marriage for many years. She
does not wish, even if she could, to marry again, there-

fore she has less resilience, and the effect of the break-

up is very sad. All the witnesses before you have agreed

that the worst effect is on the ohildren, and in this type

of case there are often children of school age or in their

teens. On these the effect is devastating, not only because

the concept which they get of marriage is lowered, but

also because they lose respect for one .parent, and that

has a deplorable effect upon children. In no type of

case would more unfavourable repercussions occur than

if divorce by compulsion were allowed. I think you
will agree that the consensus of opinion before you has

been that the emphasis should toe shifted on to reconcilia-

tion in the case of all marriages, but it would seem that

specially in this type of case it should be so, where

there is so much attachment, and I assume that the mem-
bers of the Commission are aware that very definitely

at present this is not the case. Not only is more spent

on legal aid to facilitate divorce than on marriage guid-

ance, tout the whole emphasis is on divorce. I think all

those who have been in any way connected with such

cases would agree with this. Everything tends to push
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a marriage towards divorce
; all advice from lawyers and

relations and well-meaning friends tends in that direction,
and the forgiving partner has to be very strong-minded
to resist this general climate of opinion, which does not
support them in their attitude, but supports the attitude
of those who, to put it rather slangily, have not the guts
to stick their marriage through any difficult period. It
seems as if divorce-mindedness of this kind must be
tackled by some positive action, and I suggest to you,
with all respect, that one cannot both promote and
strengthen the machinery for reconciliation and make
divorce easier at the same time. It is bad psychology, one
cannot have it 'both ways. The chief supporters of easier
divorce, whose opinions I am opposing, advocate it on
grounds of expediency. They fall into two categories, I
think ; those who regard their attitude as realistic, as
making the best of a bad job, and the humanitarians who
are sincere people seeing only one side of the question
and not foreseeing the consequences of what they are
advocating, especially those who wish for divorce by com-
pulsion against the will of one partner. It seems as if

the inevitable consequence would be, firstly, that adultery
•would be rewarded

;
secondly, that desertion would be

encouraged ; and thirdly, that intervention by a third party
would be made worth while.

Easier divorce, I think it is hardly possible to deny,
makes successful marriage more difficult. If divorce is

difficult it tends to make couples try again. I was much
struck by the case of a girl I knew recently who was
going to be married to a Roman Catholic. Her parents
in their early efforts to discourage the engagement put it

to her that she must face the fact that, if things went
wrong, and did not work as she hoped, she would
not be able ever to get her freedom, and her
reply was, “ It will just have to be made to
work”. I do feel that positive action is necessary to
reinforce success in marriage and not negative action to
smooth the way to divorce. The humanitarians say,
“ Do not limit divorce at the expense of the happiness of
people, husband and wife”. But I suggest to you that
we should not relax it at the expense of the happiness
and stability of children, and in the long run therefore
of the nation. They say that it is unjust to the lovers,
the people who engage in romance at middle age, but it

is unjust to faithful and loving wives and in natural
justice those are worth most consideration. At least in
the first case the damage is limited to the contracting
parties. Other law-breakers pay for their misdemeanours,
and marriage-breakers let loose disruptive influences with
an enduring effect. I think, if it is possible, that it is most
important to get the concept over to young people that
marriage is a job, and a difficult one, but a very rewarding
one, and also that marriages sustained in loyalty and
faithfulness, even to an unworthy partner, are of
more value than those where reserves of character do
not have to be drawn upon quite so much. I suggest,
my Lord, that divorce by compulsion would be a death
'blow at the institution of marriage and make a right
concept impossible, and would also make a perfect
mockery of the marriage service. What we pray for

—

“ let us never be confounded ”—would indeed be the ex-
perience of many in that case. Instead of one alleged
injustice we should create many, and would make home-
wrecking a profitable career. Briefly, I recommend that
<the length and standing of a marriage should be very
definitely taken into consideration in granting facilities

for divorce. It seems to me ithat it is quite ludicrous to

attempt to claim incompatibility after ten or twenty
harmonious years of marriage, or to say that one has
discovered one has made a mistake. But these attempts
at self-justification are frequently made. Other men I
have known have been more honest and admit that now
they are rich, they want someone smarter or they want
a younger woman or they want their freedom. But I

claim that a marriage is not dead if one spouse is for-
giving. I consider ithat it would be highly immoral to
refuse divorce if one refused at the same time to take
the partner back. That would be most wrong and I would
not support it at all. I suggest that the Commission
should consider the statistics, which show definitely that
there is an economic factor in this type of desertion by
men of that age, in which frequently the wives have been
through all the bad times and the mistresses come in only
for the good times. The presumption inevitably is that
«rey would soon fade away if the bad times returned.

Those who are in favour of extension of divorce, I feel,

cannot answer the question satisfactorily
—" Are there

more happy marriages, homes and children now than when
divorce was more difficult? ” The inevitable deduction
is “ No ”. Extension of divorce facilities would relieve
some hardships to create many others, and so far divorce
certainly has not reduced married unhappiness.

9118. Thank you. As I understand it, your suggestion,
as distinct from the reasons for it, lies in the first para-
graph of your memorandum, where you say :

—
“I wish to lay before you certain reasons why the

grounds for divorce should not be extended to include
compulsion against the will of one party where there
has been separation for a certain period.”

—Yes, that is the chief point I am proposing.
9119. I ask that, because in paragraph 4 you introduce

various other matters of quite a different nature such as
divorce for incompatibility. As I read your memorandum,
what you want us to consider us the suggestion made in
the first paragraph?—Yes, and also the suggestion that
•the age of a party is a very important factor in divorce.

9120. That is a complication which I am afraid I do not
altogether understand. Are you suggesting that there
should be different divorce laws according to the age of
the parties or the length of time they have been married?

I am suggesting that in no circumstances at any age
should divorce by compulsion be allowed.

9121. I appreciate that. I thought that was your only
suggestion and that other observations were introductory
to it, but if you have other suggestions then I have mis-
understood you. Are you bringing forward for the con-
sideration of the Commission a suggestion that the divorce
law should be different for people of different ages or
people who have been married for different lengths of
time, or are you simply saying that in no circumstances
should .there be divorce by compulsion against the will of
tlie parties?—I am saying that, but I am also putting
forward for your consideration the problem "which has
arisen in the break-up of marriages of people of middle
age and the particular hardship involved for the wives,
and am putting forward for your consideration the fact
that such marriages should not be allowed to break up
if it is possible by any legislation to keep them together.

9122. I follow ithat, but I have not made myself quite
clear. It is one thing to say, “ What I want you to do is
to say in no circumstances shall there be divorce by com-
pulsion ”. That is perfectly clear, and whether it is right
or wrong, we understand it. If you are saying, “It is
worse in one case than another”, we also understand
that. Are you saying, “Never let -there be divorce by
compulsion

; but it matters more if people have been
married a long time ”?—That is what I am saying.

9123. (Lord Keith): I thought that your special point
was this, that where a marriage had lasted a long time let
us say twenty years, and the parties were well on in life
divorce was an unusually bad thing and .there should
be some restriction of divorce in such cases. Am I putting
it correctly?—No, I .think it is more that in such cases
divorce by compulsion would be particularly cruel and
unjustifiable.

9124. Then you are not against divorce on an existing
ground where the marriage has lasted for some twenty
years and the parties are well advanced in middle life?—
If there is at present nothing to prevent such people
getting a divorce on existing grounds.

y 1

9125. You are not making a special proposal where
marriage has lasted for a very long time?—No. (Lord
Keith): I am sorry, I misunderstood you. I thought you
had some special point in regard to marriages that had
lasted a long .time.

9126. (Chairman) : In other words, you are not suggest
ing any alteration in the divorce law? You have come
here to advocate that a certain suggested change in th P
divorce law should not be made?—Yes.

s c

9127. That being so, I think I have only one
to ask you. In paragraph 7 you say :

— question

* .intervention would
.be followed in due course by the certainty of divorce
and the opportunity of supplanting the former
in the full status and benefits of marriage wonfd°

U
h*

opening the door wider to this sort of marital wrecking
which now not infrequently takes place, and wnnld
surely increase the number of marriages broken im fAr
this reason.” p ror
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I want to ask you a question on these words—“ which now
not infrequently takes .place Is it the fact, according
to your experience, whether officially or among your
acquaintances, that today there are a large number of
people, men and women, who are apt to take one spouse
away from the other?—Yes, we all know .many such cases
and they occur with increasing frequency, I think.

9128. I was asked by one absent member of the Com-
mission to put two questions to you. I will put them in
her own words:

—

“If the spouse goes off with a loose young woman
for a year or two, or indeed for seven years, does Mrs.
Wilson think that by making divorce impossible an
erring husband will be likely to come back to his origi-
nal spouse? ”

In other words, is that one of your reasons, or is it not?—
It is. I actually know of a case. Luckily .this wife dis-
covered before the man had actually deserted her that he
was intending to do so. She was able to make it quite
clear that, with a family of four children, she would in no
circumstances consider divorce. She still loved him and
would make home happy for him, and he abandoned the
association. But I think a feature of this type of case is
that very frequently the man gives no warning whatsoever,
he is extremely deceitful up ,to the very last minute, and
this situation is sprung on the wife, who has had no
previous warning at all.

9129. Then the second question I was asked to put to
you is this: “If the wife really loves the husband and
wants him to be happy, why not release him? ’’—That is
a point of view. I think that in certain cases, where the
wife feels that the new association is one which she can
respect, both in regard to the character of the intervening
party and the way in which it was done, no matter how
heartbroken she is, she might be capable of putting herself
aside. But in a great number of cases that does not
happen, the associations are not those which can be re-
garded with respect. The parties have behaved in such
a fashion that they seem to be unworthy of consideration.
Also, I think, in cases where there is a family the wife’s
feelings are frequently coloured by the fact that it would
be far better, from the point of view of the children,
if the husband did not take this step.

9130. May I put to you two concrete cases out of my
own experience and ask in which case you think the
woman was right? In each case there was a long married
life, in each case there were children, some on the verge
of being grown up ; in each case the husband conceived
a very strong attachment to a woman of whom the wife
(perhaps not unnaturally) did not approve, and the wife
thought the husband would not be happy with her. In
each case the wife implored the husband not to take the
step of breaking up the marriage, but in each case he said
that he was so deeply in love that he must have her. In
one case the wife said, “Whatever you do, I shall not
divorce you. If you take that step, you take it with that
knowledge”. In the other case, the wife, being tender-
hearted, said, “ If that is really how you feel, I will not
keep you ”. In each case the woman thoroughly dis-
approved of the woman with whom her husband had

(The witnes

(The
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fallen in love, not only from jealous reasons, but because
she thought she was unsuitable in every way. Which was
right?—As you have described those two cases, I think
that the wife who gave way was in the right because the
husband had talked it over with her beforehand, and
presumably would not treat her with harshness and cruelty
and turn her out of the house and leave her very much
in want. But in a number of cases which have come to
my knowledge, the open and honest course was not taken
beforehand, and the behaviour of the husband was in
every way extremely cruel and heartless. In that type of
case, where the thing was a complete shock and the woman
of no class and no character, having been known to be a
thoroughly loose-living woman before, the fact that the
husband says he is madly in love and must go, I do not
feel should be paid great attention to. But in the second
case you have mentioned, I think the wife was perfectly
right.

9131. You might have given a different answer if the
husband had gone off and she discovered that he was
living with this woman, and he then said, “ Please divorce
me ”?—Yes.

9132. (Lord Keith): Would you turn to the fourth para-
graph of your memorandum? You say :

—
“I am not rigidly against the principle of relief by

divorce under all circumstances, particularly in the case
of younger people who have found some serious incom-
patibility, and who, having made a genuine effort to
overcome it and failed, are both anxious to make a
fresh start with a large part of their lives before them,”

What exactly had you in mind there?—I had in mind
that I did not want to come before you as one of those
people who are absolutely against divorce in all circum-
stances. I think there are cases where such incompati-
bility and unhappiness do arise and in that case they arise
within the first few years.

9133. And you think that it might be better in those
cases that the parties should be released and allowed to
enter into fresh marriages if they so wish?—Yes.

9134. That is one of the things that made me think your
special point here was that, in the case of marriages that
had lasted a long time, perhaps some twenty years, some-
what different considerations might arise. But I now
understand you are not making any such special point.

—

No. I think one can hardly do that, but the fact that the
marriage has been of long standing should be borne in

mind by the judge.

9135. (Sir Frederick Burrows): Do I take it that you
are also against divorce by consent?—I think I am hardly
qualified to answer on that point. So many more learned
witnesses have come before you and I am not particularly
concerned with that legal point. I do not think I have
any very clear-cut ideas.

9136. (Mr. Beloe): I gather that your position is that
you are against an innocent partner being forced to have
a divorce against his or her will?.—Yes, I am strongly
against that.

(Chairman)

:

Thank you for your memorandum and
for coming here to help us this afternoon.

withdrew.)

adjourned.)
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